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Sir  Henrt  Jackson  died  before  taking  his  seat. 
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appointed  Yice-Chancellor  of  the  Duchj  of  Lancaster,  in  the  room  of  Oeorob 
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In  the  same  Sittings,  Sir  Richard  Malins  resigned  the  office  of  Yice-Chan- 
cellor  of  England,  and  was  sworn  of  Her  Majesty's  Privy  Council. 

In  the  Vacation  after  Easter  Sittings,  the  Bight  Hon.  Sir  William  Milbourne 
Jambs,  Lord  Justice,  died. 

In  the  Vacation  after  Trinity  Sittings,  the  Right  Hon.  Sir  George  William 
WiLSHERE  Bramwell  resigned  the  office  of  Lord  Justice  of  the  Court  of  Appeal. 

In  Hilary  Sittings,  John  Forbes,  Esq.,  of  Lincoln's  Inn ;  Thomas  Hutchinson 
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Lincoln's  Inn  ;  and  Robert  Romer,  Esq.,  of  Lincoln's  Inn, — were  appointed  Her 
Majesty's  Counsel  learned  in  the  Law. 

In  Easter  Sittings,  Charles  Hall,  Esq.,  of  Lincoln's  Inn,  Attorney- General 
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learned  in  the  Law, 
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[IN  THE  COURT  OF  APPEAL.] 
Jessel,  M.B.  ^ 

1880         f    8pbbling  «.  eochepoet. 

Nov.  5.      J 

Testamevdary  Tower  of  Appomtment  over 
Real  EgtaUy  with  Gift  over  in  Default — 
Teetameniary  Appointment  to  Trustee  upon 
certain  TrwU — Fadlwre  of  Trusts  in  Life- 
time  of  Appointor — Besulting  Trust  for 
Appointor's  heir'at-law. 

The  effect  of  a  testamentary  appoint- 
mentj  either  of  real  or  personal  estate,  to  a 
trustee  upon  trust  for  A.,  who  dies  in  the 
lifetime  of  the  appointor,  is  that  the  ap- 
pointed property  does  not  revert  to  the  dorior 
of  the  powety  nor  to  those  who  would  have 
taken  under  a  gift  over  (if  any)  in  default 
of  appointment^  hut  remains  part  of  the 
general  estate  of  the  appointor, 

Where^  therefore,  a  testatrix  having  a 
general  testamientary  power  of  appointment 
over  real  estate,  subject  to  a  gift  over  in 
defauU  of  appointment,  devised  the  property 
to  trustees  upon  trust  for  A.^  who  died  in 
her  lifetime, — 

Held,  that  the  property  remained  vested 
in  the  trustees  as  part  of  the  general  estate 
You  60. — Gaurc. 


of  the  testatrix,  subject  to  a  resulting  trust 
for  her  heir-al-law  (if  any), 

Semble,  if  the  heir-at-law  could  not  he 
found,  the  title  of  the  trustees  was  good  as 
against  the  Orovm. 

This  was  an  appeal  from  the  decision 
of  Malins,  V.O.  (reported  49  Law  J.  Rep. 
Chanc.  705),  where  the  facts  and  the 
arguments  are  fnllj  stated. 

Mr,  Joshua  WiUiams  and  Mr,  E.  8. 
Ford,  for  the  appellants. 

Mr,  J,  Pearson  and  Mr.  Bodwell,  for  the 
respondents. 

Jessel,  M.R. — This  case  has  been  de- 
cided by  the  Yice-Ghancellor  not  on  anj 
general  ground  of  law,  as  applicable  to 
the  exercise  of  all  powers  of  appointment^ 
but  on  the  gpx»und  that  there  is  a  dis- 
tinction between  real  and  personal  estate 
as  regards  the  exercise  of  such  powers. 
Now  I  wish  to  say,  in  the  first  place,  that 
I  think  there  are  quite  sufficient  dis- 
tinctions in  our  law  between  real  and 
personal  estate  without  introducing  a 
new  one  for  the  first  time;  and  if  the 
reason  of  the  law  in  the  case  of  personal 
estate  makes  the  exercise  of  a  general 
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power  of  testamentary  appointment  in 
fftvonr  of  a  tmstee  for  a  legatee  who 
dies  in  the  lifetime  of  the  testator,  take 
effecfc  afl  a  disposition  of  the  property  so 
as  to  make  it  equivalent  to  the  testator's 
own,  I  see  no  reason  why  it  should  not 
equally  apply  to  a  devise  of  real  estate. 
In  fact,  to  a  slight  extent,  it  appears  to 
me  that  the  case  of  real  estate  is  really  the 
stronger  of  the  two,  because  in  the  case 
of  a  devise  there  is  an  actual  legal  estate 
carrying  with  it  the  right  of  possession, 
which  must  be  disturbed  by  those  who 
claim  a  paramount  title.  Now  then^ 
taking  the  law  to  be  the  same  as  regards 
both  real  and  personal  estate,  the  Vice- 
Chancellor  does  not  in  his  judgment  for 
a  moment  suggest  that  if  it  were  the 
same  the  appellant  should  not  succeed. 
Having  thus  disposed  of  the  only  reason 
for  that  decision,  I  will  consider  in  a  very 
few  words  what  the  effect  is  of  a  testa- 
mentary appointment  to  a  trustee,  either 
of  real  or  personal  estate,  on  trust  for  A., 
who  dies  in  the  lifetime  of  the  testator, 
and  therefore  cannot  take.  Now,  in  the 
first  place,  I  will  consider  intention.  The 
intention  of  the  testator  is  that  the 
person,  whom  I  will  call  the  beneficial 
legatee  or  devisee,  shall  take ;  and  there 
being  nothing  in  the  will  to  shew  that 
the  case  of  dying  in  the  lifetime,  or  lapse, 
was  oontemplated  by  the  testator,  the 
rule  has  always  been  that  the  testator 
did  not  conteniplate  it,  but  expected  and 
intended  that  the  devisee  or  legatee 
would  survive  him  and  take  accordingly. 
So  that  we  have  to  deal  with  a  case  as  to 
which  there  is  in  that  sense  no  expressed 
intention,  the  only  intention  being  that 
nobody  shall  take  under  the  original  set- 
tlement creating  the  power,  the  testator 
having,  according  to  his  belief,  disposed 
of  the  property  Doth  legally  and  bene- 
ficially, as  against  the  persons  who  de- 
rive title  under  the  settlement.  Then 
the  only  question  remaining  is,  What  is  to 
become  of  the  property  in  case  the  intention 
that  the  beneficial  legatee  or  devisee  should 
take  cannot  be  carried  out  P  That  is  a  mere 
question  of  resulting  trust.  Resulting 
trust  for  whom  P  As  alreadv  pointed 
out  by  Lord  Justice  James  when  Vice- 
Chancellor,  it  must  be  for  the  original 
settlor  or  for  the  appointor— one  or  the 


other ;  and  when  you  consider  a  general 
power  of  appointment,  which  is  for 
almost  all  purposes  equivalent  to  pro- 
perty, and  especially  is  so  dealt  with  by 
the  Legislature  in  the  Wills  Act  as  re- 
gards testamentary  appointments,  the  fair 
result  and,  in  my  opinion,  the  proper 
result,  is  to  treat  it  as  a  resulting  trust 
for  the  appointor,  and  consequently  the 
property  goes  to  the  person  or  persons 
who  would  take  his  real  or  personal 
estate,  as  the  case  may  be ;  or,  to  put  it 
in  the  words  of  Vice-Chancellor  Wickens, 
in  the  case  of  Be  Bavies's  Trust  (1),  "  It 
seems  settled  by  the  oases  of  Ghamher^ 
lain  V.  Hutchinson  (2)  and  Wilkinson  v. 
Schneider  (3),  authorities  which  are  bind- 
ing on  me,  that  a  testamentary  appoint- 
ment under  a  general  power  to  A.  in  trust 
for  B.,  which  lapses  as  to  the  beneficial 
interest  by  B.'s  death  before  the  ap- 
pointor, operates  as  a  good  appointment 
in  favour  of  A.,  who  holds  on  the  same 
trusts  as  if  it  had  been  the  appointor's 
own  property."  There  is,  as  I  remarked 
during  the  argument,  this  also  to  be  said, 
that  the  gift  to  trustees  is  rational,  if  the 
testator  knew  that  it  would  make  it  part 
of  his  assets,  and  liable  to  the  payment 
of  debts.  There  does  not  seem  to  be  any 
sufficient  motive  for  interposing  a  trustee 
when  the  beneficiary  takes  absolutely  in 
the  case  of  real  estate.  But  I  do  not  rely 
on  that.  I  prefer  to  rest  my  judgment 
on  the  general  principle  wluch  I  have 
already  stated. 

James,  L.J. — I  am  of  the  same  opinion. 
I  concur  cordially  with  the  observation  of 
the  Master  of  the  Bolls  that  it  would  be 
very  undesirable  indeed  to  create  any  dis- 
tinction between  personal  and  real  estate, 
and  very  desirable  not  to  create  any  dis- 
tinctions between  property  and  a  general 
power,  which,  to  the  common  apprehen- 
sion of  mankind,  is  exactly  the  same 
thing  as  property,  and  has  for  many  pur- 
poses been  treated  as  property.  With 
regard  to  the  cases  which  have  been  cited, 
I  have  seen  no  reason  whatever,  having 

(1)  41  Law  J.  Bep.  Chano.  97 ;  Law  Bap.  18 
£q.  163. 

(2)  22  Beav.  444. 

(3)  89  Law  J.  B^.  Chanc.  410;  Law  Bep.  9 
E^.  428. 
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read  the  judgment  of  the  Yice-Ohanoellor, 
and  heard  what  has  been  said  by  the  re- 
spondentSy  for  doabting  the  accuracy  of 
my  preTioos  decisionfl  in  the  two  oases 
which  have  been  referred  to — Bnckenden 
V.  WiUtanu  (4)  and  WUkinaon  v.  Schneider 
(8) — that  it  is  not  in  these  cases  a  question 
80  mnch  of  intention  as  to  what  is  to  be 
done  with  the  property,  as  a  question  of 
resulting  trust.  Of  course  the  intention 
is  to  execute  the  power,  and  to  take  it  out 
of  the  settlement;  but  when  you  have 
once  got  the  power  fully  executed  it  is 
not  a  question  of  intention,  because 
nobody  can  reasonably  attribute  any  par- 
ticular intention  to  a  testator  as  to  what 
was  to  be  done  in  an  event  that  was  never 
in  contemplation.  It  is  a  question  simply 
of  a  resulting  trust,  which  is,  after  all, 
only  another  mode  of  saying  what  would 
the  law  do  in  the  state  of  things  which 
has  happened,  and  as  to  which  the  indi- 
vidual has  not  made  any  express  provi- 
sion. Then  if  the  person  having  property, 
or  that  which  is  equivalent  to  property, 
which  he  could  make  his  own  at  any 
moment  if  he  liked,  puts  that  property 
into  the  hands  of  a  trustee  for  a  purpose 
which  £suls  or  is  only  partially  carried 
into  effect,  then  the  resulting  trust,  in  my 
opinion,  is  for  the  person  who  appointed  the 
trustee  and  who  created  the  trust.  They 
are  trustees  for  him  or  her  who  appointed 
them  trustees;  and  if  there  is  anything 
which  prevents  the  whole  thing  being  dis- 
posed of  according  to  the  trusts,  it  is 
their  duty  to  hand  it  back  to  the  person 
who  created  the  trust. 

Cotton,  L.  J. — In  this  case  we  have  all 
had  an  opportunity  of  reading  the  judg- 
ment of  the  Vice-chancellor,  although  it 
has  not  been  read  in  open  Court.  We 
are  therefore  fully  acquainted  with  the 
grounds  of  his  decision.  Now  I  agree 
with  the  other  members  of  the  Court  that 
it  would  be  unfortunate  to  make  another 
distinction  between  real  and  personal 
estate.  As  I  understand  the  judgment  of 
the  Yice-Chaneellor,  he  decided  this  case 
on  a  distinction  between  real  and  personal 
estate  in  oases  like  the  present.  Certainly 
there  is  no  case  which  justifies  such  a 

(4)  38  Law  J.  Kep.  Chane.  222 ;  Law  Bap.  7 
Eq.  310. 
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distinction ;  and  I  agree  with  the  rest  of 
the  Court  that  we  ought  not  to  make 
such  a  distinction,  and  that  there  is  no 
ground  for  holding  such  a  distinction. 
Now  then,  on  what  ground  ought  the 
case  to  be  decided?  It  is  said  to  be  a 
question  of  intention,  and  in  some  cases 
decided  by  the  Lord  Justice  James  and 
the  Master  of  the  Bolls,  who  are  sitting 
with  me,  it  has  been  said  that  to  a  certain 
extent  it  is  a  question  of  intention ;  that 
is  to  say,  you  must  see  in  the  instrument 
exercising  the  power  whether  there  is  an 
intention  expressed  in  the  instrument 
absolutely  to  dispose  of  the  property  by 
an  exercise  of  the  power  of  appointment. 
If  you  can  shew  that  although  there  is  an 
intention  in  the  instrument  to  exercise  the 
power,  yet  that  in  the  event  of  the  benefi- 
ciaries not  taking  the  property  under  the 
exercise  of  the  power  there  is  to  be  no  exer- 
cise of  the  power,  and  the  original  settle- 
ment  is  to  remain,  of  course  it  will  remain. 
That  is  a  partial  appointment  only ;  that 
is  to  say,  a  partial  appointment,  with  an 
intention  shewn  that  in  the  event  q[  those 
purposes  coming  to  an  end,  or  for  any 
reason  idling,  then  the  orig^al  settlement 
is  to  remain.  But  here  it  is  rather  absurd 
to  say  that  one  is  to  look  to  see  what  the 
intention  of  tiie  appointor  was  in  the 
events  which  have  happened.  The  events 
were  never  contemplated,  because  she 
appointed  the  property  absolutely  to  a 
person  whom  she  thought  would  survive 
her,  and  who,  surviving  her,  would  put 
an  end  to  all  question  by  taking  the 
property  absolutely,  to  the  exclusion  of 
everybody.  What  we  have  to  see,  where 
there  is  no  expressed  intention  that  the 
exercise  of  the  power  shall  be  for  the 
limited  purposes  only,  not  disturbing,  ex- 
cept for  those  limited  purposes,  the  trusts 
of  the  original  settlement,  is,  whether  she 
intended  (and  this  is  of  course  a  question 
of  intention)  to  exercise,  both  as  regards 
the  legal  and  beneficial  ownership,  the 
power  absolutely.  Here,  as  regards  this 
share  of  the  property,  she  did,  because 
she  gave  it  to  her  trustees  for  the  use  of 
a  person  absolutely,  who  no  doubt  she 
thought  would  survive  her.  llien,  that 
being  so,  it  is  a  question  of  intention. 
The  event  that  has  happened  was  not 
within  her  contemplation,  and  it  is  only 
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a^  question  of  what  the  law,  nnder  those 
circamstaiDces,  will  do.  The  power  was 
properly  ezecated,  and  the  property  was 
entirely  taken,  both  as  regards  the  legal 
and  beneficial  interest,  ont  of  the  original 
settlement.  This  being  so,  and  the  pro- 
perty being  appointed  by  the  testatrix  to 
her  trustees,  and  the  pnrpose  for  which  it 
was  given  to  them,  as  expressed  in  her 
will,  having  failed  by  the  death  during 
her  lifetime  of  the  beneficial  devisee,  it 
becomes  a  matter  of  restdting  trust,  and 
goes  to  the  person  who  wotdd  be  entitled 
to  her  real  estate,  which,  so  far  as  she 
could,  she  disposed  of.  That  being  so, 
the  decision  of  theVice-Chancellor,  in  my 
opinion,  cannot  be  supported,  and  the 
parties  claiming  under  the  original  settle- 
meot  are  not  entitled  to  this  property. 

Jbssbl,  M.B.— The  order  will  be  that 
the  surviving  trustee  is  entitled  as  devisee, 
subject  to  a  resulting  trust  for  the  heir- 
at-law  (if  any),  so  that  if  there  is  no 
heir-at-law,  he  will  take  as  against  the 
Crown. 

Jakes,  L.J.,  and  Ooiton,  L.J.,  con- 
curred. 


Soliciton— -E.  J.  BiekardB,  for  appellants  ;  Milne, 
Riddle  &  Mellor,  for  respondents. 


I,  V.C.  1 
.8.      J 


re  JENNEMS.      WILLIS  V, 
EARL  HOWE. 


Maliks,  V.C.  1  J 
1880.        ^  ^^'^ 
Nov. 

Demurrers — Will — Intestticy — Beal  and 
Personal  Estate  —  Statute  of  LimttaHons 
—3^4  Will.  4.  c.  27.  s.  26 ;  23  ^  24 
Vict  c.  38.  s.  13. 

The  plaintiffs  sued  to  recover  property, 
both  real  and  personal,  to  which,  as  alleged, 
their  predecessors  in  title  had  become  en- 
titled  upon  the  death  of  a  testator,  in  1798, 
who  had  died  intestate  as  to  the  whole  pro- 
perty comprised  in  his  will ;  and  alleged 
fraud  and  conceahneiii  on  the  part  of  the 
defendants  and  their  predecessors  in  tiUe^ 


which  could  not,  wUh  reasonable  diligence, 
have  been  discovered  prior  to  1879 ;  — 
Held,  upon  demurrer,  thai,  as  to  the  real 
estate,  the  alleged  froAtd  might,  with  rea- 
sonable diligence,  ha/oe  been  sooner  disco- 
vered, and  that,  therefore,  the  plaintiff  *s 
title  was  barred  by  tlie  26th  section  of  ^  Sf 
4  Will,  4.  c.  27 ;  and  thai,  as  regarded  the 
personal  estate,  the  ISth  section  of  23  ^ 
24  Vict.  c.  38  was  an  absolute  bar  to  the 
plaintiff* s  claim,  thai  section  being  held  to 
be  retrospective. 

William  Jennens,  by  his  will  dated  in 
1726,  after  directing  his  just  debts  to  be 
paid,  gave  all  his  estates  whatsoever  in 
Suffolk  and  Essex,  which  were  purchased 
by  his  lather,  to  his  mother  for  life,  and 
miade  no  other  disposition  of  his  pro- 
perty. 

The  testator's  mother  died  in  his  life- 
time, and  he  died  in  1798. 

The  statement  of  claim  alleged  that 
at  the  death  of  the  testator,  Mary  Blythe, 
widow,  was  his  sole  heiress,  and  that 
she  and  one  William  Jennens  were 
his  sole  next-of-kin ;  and  that  soon  after 
the  death  of  Mary  Blythe,  which  hap- 
pened in  1799,  Richard  Cunson,  pretend- 
mg  and  representing  that  he  was  the  son 
of  Penn  Curzon,  and  as  such  heir  of  the 
testator  William  Jennens,  while  he  was 
in  fact  and  to  his  own  knowledge  an 
illegitimate  child  of  one  Ann  Oakes, 
spinster,  took  possession  of  the  freehold 
estates  of  the  testator ;  and  that  his  de- 
visee and  the  succeeding  devisees,  includ- 
ing the  defendant.  Earl  Howe,  succes- 
sively knew  of  and  concealed  the  above 
&cts,  and  successively  with  such  know- 
ledge and  by  such  concealment  entered 
into  possession  of  the  estates.  The  claim 
alleged  that  Ann  Oakes  had  made  a 
statement  of  the  facts  as  to  the  birth  of 
Richard  Curzon,  which  was  concealed 
from  the  plaintiffs  and  their  predecessors 
in  right  and  that  such  facts  were  only 
discovered  by  the  plaintiffs  in  1879  by 
means  of  a  commumcation  made  to  them 
by  a  daughter  of  Ann  Oakes ;  and  that 
the  fraud  could  not,  with  reasonable  dili- 
gence, have  been  discovered  by  them  prior 
to  that  time. 

The  statement  of  claim  further  alleged 
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ihat  letters  of  administration  to  the  estate 
of  the  testator  William  Jennens  had  been 
granted  to  two  persons  who  franda- 
lentlj  alleged  that  thej  were  next-of- 
kin  of  the  testator;  and  that  the  resi- 
doary  personal  estate  of  the  testator  had 
been  got  in  bj  them  and  persons  claim- 
ing through  them,  down  to  the  defen- 
dants, Upton  and  Goe,  who  were  in  pos- 
session of  one  moiety  of  the  personal 
estate,  and  Earl  Beanchamp,  who  was  in 
possession  of  the  other  moiety ;  and  that 
they  were  all,  including  the  last-named 
defendants,  aware  that  it  was  impressed 
with  a  trust  for  the  next-of-kin,  and  that 
it  was  always  treated  as  a  distinct  fund, 
and  that  separate  accounts  of  it  had  been 
always  kept,  and  that  no  account  had 
ever  been  come  to  in  respect  thereof  with 
Mary  Blythe  or  William  Jennens,  the 
other  next-of-kin  of  the  testator.  The 
plaintiffs,  who  claimed  through  Mary 
Blythe  and  the  last-named  WilHam  Jen- 
nens, claimed  that  it  might  be  declared 
that  the  defendant,  Earl  Howe,  was  a 
trustee  for  one  of  the  plaintiffs  of  the 
freehold  estates,  and  that  the  amount  of 
the  residue  of  the  personal  estate  come 
to  the  hands  of  the  other  defendants 
might  be  ascertained  and  paid  to  the 
plfiontaffs. 

To  this  statement  of  claim  Earl  Howe 
demurred. 

Mr,  Lewtn,  in  support  of  the  demurrer. 
— The  fraud,  if  there  was  any,  might, 
with  reasonable  diligence,  have  been  dis- 
covered in  1799.  The  plaintiff's  claim  is 
barred  by  the  26th  section  of  the  Statute 
of  Limitations. 

Oheiham  r.  Hoare^  39  Law  J.  Rep. 
Chanc.  376 ;  Law  Rep.  9  Eq.  571, 
which  was  a  case  before  your  Lordship, 
is  directly  in  point. 

Ifr.  Bristovoe  and  Mr.  Mulligan^  in  sup- 
port of  the  claim  as  to  the  real  estate. — 
We  say  that  the  predecessors  in  right  of 
the  plaintiff  were  misled  by  the  assertion 
of  Richard  Gurzon,  and  that  they  could 
not,  with  reasonable  diligence,  have  dis- 
covered the  fraud  which  had  been  com- 
mitted prior  to  1879. 

They  referred  to 
Peire  v.  Petre^  1  Drew.  371 ; 


Sturgis  v.  Morse,  3  De  Gex  &  J.  1 ; 

24  Beav.  541 ; 
Vane  v.  Vane^  42  Law  J.  Rep.  Ghano. 

299 ;  Law  Rep.  8  Ghanc.  383. 

Malins,  Y.C. — I  am  of  opinion  that 
this  demurrer  must  be  allowed ;  to  over- 
rule it  would  tend  to  make  all  titles  un- 
safe. [His  Lordship  stated  the  facts  as 
set  out  above,  down  to  Richard  Gurzon 
entering  into  possession,  and  proceeded :] 
Now,  this  very  Richard  Curzon  was 
made  an  earl  in  1821,  and  if  I  look  at 
the  probabilities  of  the  case  — I  do  not 
wish  to  decide  on  probabilities  —  yet  I 
think  it  does  seem  improbable  that  he 
should  have  been  an  impostor,  and  that 
through  all  that  number  of  years  it 
should  never  have  come  to  the  know- 
ledge of  any  person  th^^t  he  was  not  the 
rightful  heir,  but  the  illegitimate  son  of 
Ann  Oakes.  But  taking  the  facts  to  be 
as  they  are  alleged,  that  this  man  was  a 
wrongdoer,  the  true  owners  were  never, 
theless  bound  to  know  their  own  title; 
and  when  a  person  claiming  adversely  to 
them  entered  into  possession,  they  were 
bound  to  ascertain  under  what  title  he 
entered,  and  to  bring  their  action  within 
twenty  years.  Even  assuming  that  there 
was  a  fraud,  and  that  it  was  concealed 
by  Richard  Gurzon  saying  that  which  he 
kaew  to  be  false,  yet  the  question  still 
remains,  whether  the  fraud  might  not, 
with  reasonable  diligence,  have  been  dis- 
covered within  a  less  time  than  eighty- 
two  years. 

In  Ghetham  v.  Hoare  I  said  it  was 
most  important  that  the  26th  section  of 
the  Statute  of  Limitations  should,  in 
the  interests  of  society,  receive  the  very 
strictest  interpretation. 

Now,  with  reasonable  diligence,  might 
the  fraud  have  been  discovered  within 
the  time  limited  by  the  statute  ?  This 
family  has  been  in  possession  of  these 
estates,  which  are  of  vast  extent,  and 
worth  millions  sterling,  for  more  than 
eighty  years,  during  which  time  no  ques- 
tion has  been  raised  as  to  their  title  ex- 
cept by  the  plaintiffs.  If  they  were  in 
possession  by  a  wrongful  title  has  there 
been  due  diligence  ?  If  I  am  to  suppose 
that  anyone  in  the  year  1799,  having  a 
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valid  title,  would,  without  enquiry,  allow 
a  person  having  no  title  to  enter  and  re- 
main  in  possession  for  this  number  of 
jears,  then  I  say  such  facts  shew  gross 
nefflect  and  want  of  diligence. 

Assuming,  therefore,  that  there  was  a 
fraud  and  concealment,  I  decide  that  time 
began  to  run  at  the  death  of  the  testator 
William  Jennens,  and  therefore  that  at 
the  expiration  of  twenty  years  from  that 
time  the  title  of  the  plaintiffs  was  barred. 
The  demurrer  must,  therefore,  be  allowed 
with  costs. 

The  defendants,  Upton  &  Goe  and  Earl 
Beauchamp,  also  demurred  to  the  state- 
ment of  claim,  so  far  as  the  same  related 
to  the  personal  estate. 

Mr.  Higgins  and  Mr,  0,  IT.  Ttimer,  for 
Upton  &  Coe. — ^We  rely  upon  the  13th 
section  of  23  &  24  Vict.  c.  38. 

Mr.  Pearson  and  Mr.  Oecil  Bussell,  for 
Earl  Beauchamp,  referred  to  an  unre- 
ported case  of 

Baylis  v.  Howard^ 
which  was  before  Vice- Chancellor  James 
in  1869,  which  related  to  the  same  pro- 
perty as  that  in  the  present  action,  and 
the  bill  in  which  case  contained  substan- 
tially the  same  allegations  with  regard 
to  the  personal  estate  as  were  contwied 
in  the  statement  of  claim  in  this  action, 
and  upon  the  hearing  of  which  cause  the 
same  statute,  23  &  2ii  Vict.  o.  38,  having 
been  relied  upon,  the  Yice-Chancellor 
held  as  follows :  "  It  appears  to  me  utterly 
impossible  to  entertain  this  bill.  The 
words  of  the  Act  are  too  clear.  It  is  the 
very  case  which  the  Act  meant  to  provide 
against." 

Mr.  Bristowe  and  Mr.  MvMigwn^  for  the 
plaintiffs. — The  parties  who  have  suc- 
cessively been  in  possession  of  the  per- 
sonal  estate  have  never  treated  it  as  their 
own,  but  have  treated  it  as  impressed 
with  a  trust,  aud  have  always  kept  sepa- 
rate and  distinct  accounts  with  regard 
to  it. 

We  submit  that  the  13th  section  of  23 
&  24  Vict.  c.  38  is  not  retrospective,  but 
only  applies  to  persons  dying  intestate 
after  the  passing  of  the  Act ;  but,  even  if 
it  is  retrospective,  then  we  say  that  the 
words  "  dying  intestate"  are  to  be  con- 


strued strictly,  and  to  mean  dying  without 
a  will,  and  must  not  be  taken  to  apply  to 
a  person  who  makes  a  will,  and  happens 
to  die  intestate  as  to  the  property  com- 
prised in  the  will.     They  referred  to 

Beed  v.  Fenn,  35  Law  J.  Bep.  Ghanc. 
464; 
and  to 

8helford*8  Real  Property  SiatuteSf  8th 
ed.  p.  244. 

Malins,  y.G. — For  the  same  reasons 
that  led  Yice-Ghancellor  James  to  decide 
that  the  bill  in  Baylis  v.  Howard  was  un- 
sustainable,  I  also  decide  that  this  action 
cannot  be  sustained.  Personal  estate  is 
claimed  by  certain  persons  as  next-of-kin 
of  the  testator,  eighty  years  after  his 
death,  and  it  is  argued  that  the  13th  sec- 
tion of  the  Act  of  23  &  24  Vict.  c.  38 
(which  was  passed  to  meet  this  ver^  case) 
does  not  apply,  because  it  is  said  that 
it  is  not  retrospective;  and,  moreover, 
that  as  Mr.  Jennens  made  a  will  he  did 
not  die  intestate,  and  that  the  Act  is  to 
be  construed  strictly.  No  doubt  Mr. 
Jennens  did  make  a  will,  but  it  is  also 
clear  that  he  died  intestate  as  to  this  pro- 
perty, and  therefore  he  was  an  intestate. 
I  am  clearly  of  opinion  that  the  word 
"  dying  "  does  not  mean  dying  after  the 
passing  of  the  Act,  but  that  it  refers  to 
persons  who  have  died  or  shall  die,  other- 
wise the  twenty  years  might  elapse  before 
the  Act  had  any  effect  whatever.  The 
plaiutiffs  have  shewn  no  case  of  the  fund 
being  impressed  with  a  trust.  The  bill 
in  Baylis  v.  Howa/rd  contained  the  same 
allegations  as  are  contained  in  this  state- 
ment of  claim,  and  Yice-Ghancellor  James 
decided  that  it  was  impossible  to  sustaru 
it.  I  entirely  agree  with  him,  and  both 
these  demurrers  must  be  allowed,  and 
with  costs. 


Solicitors — 8.  E.  Lambert,  for  plaintiflb ;  Parkin, 
Pagden  &  Woodhouse,  for  Earl  Howe;  Wal- 
foras,  for  Earl  Beauchamp ;  A.  F.  Coe,  for  the 
other  defendants. 
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Nov.  4.     J 

PractiM'^udgmeni  Debtor — Examina^ 
Uan^Order  XLV. 

A  judgment  creditor  having  obtained  an 
order  under  Order  XLV,  for  the  examina* 
Hon  of  his  judgment  debtor  **  as  to  whether 
any  and  what  debts  were  due  to  him,**  the 
laker  attended  before  the  special  examiner, 
huJt  declined  to  answer  amy  question  ether 
ihan  whether  any  and  what  debts  were  due 
to  him : — Held,  that  the  examination  was 
intended  by  the  order  to  be  a  oross-examina^ 
Hon  of  the  most  stringent  character,  a/nd 
that  the  debtor  was  bound  to  answer  aU 
questions  pertinent  or  relevant  to  the  sub^ 
ject-matter  of  the  examination, 

ThiB  was  an  appeal  from  the  decisioii 
of  Malins,  V.O.,  reported  49  Law  J.  Bep. 
701. 

Mr,  Glasse,  Mr.  Kehewich  and  Mr.  H, 
A,  Oifard,  for  the  appellants. 

Air.  Higgvns  and  Mr.  Medd,  for  the  re- 
spondent. 

The  argnments  were  the  same  as  in 
the  Court  below. 

JissKL,  M.B. — I  think  this  appeal 
mnst  snoceed.  Als  I  understand  the 
role  the  examination  is  to  be  "as 
to  whether  any  and  what  debts  are 
owing  to  the  judgment  debtor,"  which  is 
exactly  the  same  thing  as  "  touching  the 
debts  owing  to  the  judgment  debtor/' 
which  was  the  order  formerly  issued 
under  section  60  of  the  Common  Law 
Procedure  Act,  1854.  Anj  question, 
therefore,  fairly  pertinent  to  the  subject- 
matter  of  the  enquiry — that  is  to  say,  put 
with  a  view  to  ascertain  so  far  as  possible 
from  a  reluctant  defendant  what  debts 
are  owing  to  him — ought  to  be  answered 
by  him.  I  am  of  opinion  that  all  the 
questions  asked  were  fair  questions,  and 
in  that  sense  fairly  pertinent  and  properly 
asked  with  a  view  of  ascertaining  from  the 
defendant  what  debts  were  owing  to  him, 
and  that  they  ought  all  to  have  been  an- 


swered. I  am  further  of  opinion  that  he 
ought  to  answer  all  similar  questions 
fairly  directed  to  that  end,  and  that  the 
order  asked  ought  to  have  been  made  by 
the  Vice- Chancellor.  He  must  answer 
all  questions  fairly  directed  to  ascertain 
from  him  what  amount  of  debts  is  due, 
from  whom  due,  and  all  necessary  parti- 
culars to  enable  the  plaintiff  to  recover 
them  under  a  garnishee  order.  I  think, 
therefore,  that  the  order  asked  for  below 
shotdd  be  made  now,  and  that  the  respon- 
dent should  pay  the  costs  of  the  app^. 

James,  L.  J. — I  am  of  the  same  opinion. 
The  examination  is  intended  to  be  not 
merely  an  examination,  but  a  cross-ex- 
amination, and  that  of  the  severest  kind. 

Cotton,  L.J. — ^I  agree. 


Solioiton — ^FreshfieldB  &  WilliamB,  for  appellanta ; 
Lee,  Houseman  &  Brodie,  for  zeepoudent. 
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In  re  the  alexamd&a 

PALACE  COMPANY. 


Malins,  V.C. 
1880. 
Nov. 

Practice  —  Company  —  Winding-up  — 
Public  Officer — Documents — Interrogatories 
— Bvles  of  Court,  Order  XX  XT.  rules  1 
and  4. 

The  provisions  of  Order  XXXL  of  the 
Rules  of  Court  with  regard  to  discovery  are 
a/pplicable  to  proceedings  in  a  winding-up, 
and  leave  will  be  given  to  serve  interroga' 
tories  on  a  public  officer  or  other  member  of 
a  company  carrying  in  a  claim  in  a  wind^ 
ing^up,  where  the  Judge  is  satisfied  thai 
such  ptAtic  officer  or  member  is  likely  to  be 
able  to  give  the  information  required. 

Adjourned  summons. 

This  was  an  adjourned  summons  on 
behalf  of  the  official  liquidator  of  th^e 
above  company  for  leave  to  serve  iuterro- 
mtories  upon  the  secretary  of  the  London 
Financial  Association. 

Upon  the  formation  of  the  Alexandra 
Palace  Company  a  large  number  of  shares 
were  taken  by  the  Financial  Association, 
and  in  July,  1879,  they  took  out  a  sum* 
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mons  for  the  removal  of  their  names  from 
the  register  of  shareholders  of  the  Alex- 
andra PalEUse  Company,  upon  the  ground 
that  the  shares  were  taken  by  the  direc- 
tors ultra  vires,  and  they  also  claimed 
leave  to  prove  as  creditors  of  the  com- 
pany for  86,000Z.,  the  amount  paid  upon 
the  shares  and  for  a  large  arrear  of  in- 
terest. 

An  affidavit  of  documents  had  been  put 
in  by  the  accountant  of  the  Financial 
Association,  and  that  not  being  deemed 
sufficient  a  summons  was  taken  out  for  a 
further  affidavit,  which,  however,  was 
afterwards  abandoned  and  this  summons 
taken  out. 

The  question  had  been  before  the  Judge 
in  chambers,  and  was  by  him  adjourned 
into  Court. 

Mr,  Higgins  and  Mr,  Speed,  in  support 
of  the  summons. — If  this  were  an  ordinary 
action  our  right  to  deliver  interrogatories 
is  clear.  Order  XXXI.  rules  1  and  4  are 
explicit  on  that.  We  say  that  by  the 
Judicature  Act  the  proceedings  in  the 
case  of  windings-up  are  assimilated  to 
the  proceeding  in  actions.  This  claim  is 
in  fact  an  action.  The  secretary  may 
refuse  to  answer  or  he  may  move  to  strike 
the  interrogatories  out  if  they  are  ob- 
jectionable.    They  referred  to 

Saunders  v.  Jones,  4i7  Law  J.  Bep. 

Chanc.  440 ;  Law  Bep.  7  Oh.  D. 

435; 
Berkeley  v.  The  Standard  Discount 

Company,  48  Law  J.  Rep.  Chano. 

797;  Law  Rep.  12  Oh.  D.  295; 

Ibid.  18  Oh.  D.  97 : 
Jones  V.  The  Monte   video  Oas  Oom- 

pany,  49  Law  J.  Rep.  Q.B.  627. 
Mr.  Everitt,  for  the  London  Financial 
Association. — The  order  asked  for  is  not 
a  pure  matter  of  right,  it  is  a  question  for 
the  discretion  of  Uie  Court,  even  if  this 
were  an  action ;  but  we  say  that  Order 
XXXI.  has  no  application  to  windings- 
up.  Rule  4  only  provides  for  interro- 
gating a  corporation  which  is  a  party  to 
an  action. 

If  the  Court  makes  the  order  it  will  be 
introducing  an  entirely  new  practice. 

Malinb,  V.C. — I  have  no  doubt  in  my 
own  mind  about  this  case.    The  London 


Financial  Association  allege  that  the 
shares  in  the  Alexandra  Palace  Company 
were  taken  by  their  directors  ultra  vi/res^ 
and  they  claim  to  be  creditors  of  the 
Palace  Company  in  the  winding-up  to  the 
amount  of  86,000Z.,  the  money  paid  on 
the  shares,  as  well  as  for  interest  since 
1872,  making  up  the  sum  to  150,000Z. 
If  it  were  not  for  the  fisKst  that  the  Palace 
Company  is  being  wound  up,  this  claim 
would  most  undoubtedly  have  been  the 
subject  of  an  action,  but  as  no  action  can 
be  brought  after  the  announcement  of 
the  winding-up,  the  claim  must  be  sub- 
stantiated in  chambers  in  the  winding- 
up. 

If  this  claim  had  formed  the  subject  of 
an  action,  instead  of  its  being,  as  it  is  now, 
a  claim  in  a  winding-up,  it  would  have 
been,  under  rule  4  of  Order  XXXI.,  a 
mere  matter  of  course  for  the  Palace 
Company  to  serve  interrogatories  upon 
any  officer  or  other  person  connected 
with  the  Financial  Association  who  would 
be  likely  or  able  to  affi>rd  information  on 
the  subject.  If  this  is  so  in  an  action 
only,  should  it  not  be  equally  so  in  a 
winding-up?  I  have  always  treated  a 
claim  of  this  description  in  a  winding-up 
as  an  action  for  debt,  and  that  being  so, 
in  mv  opinion  a  company  in  liquidation 
should  have  the  right  to  issue  interroga- 
tories. 

It  appears  to  me  that  there  is  nothing 
imreasonable  in  this  course  being  adopted, 
and  it  would  be  most  unjust  that  parties 
should  be  deprived  of  the  right  of  dis- 
covery simply  because  the  claim,  instead 
of  being  commenced  by  action,  is  in  the 
form  of  a  summons  in  a  winding-up. 
The  official  liquidator  of  the  Palace  Com- 
pany  has  established  his  right  to  the  dis- 
covery, and  therefore,  on  every  principle, 
I  am  of  opinion  that  he  ought  to  be  at 
liberty  to  deliver  interrogatories  to  the 
secretary  of  the  FinancuJ  Association, 
and  that  will  be  my  order;  and  the  Finan- 
cial Association  must  pay  the  costs  of 
this  summons. 


Solicitors — Dawes  &  Son,  for  the  Palace  Oompany ; 
Harrison,  Beal  &  Harrison,  for  the  Financial 
Association. 
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In  re  londesbobough. 

BRIDOBMAN  V.  FITZQERALD. 


WiU — Oonstruction — Ficbirea — "  Ohjects 
of  VeHu  or  Taate.'' 

A  testator^  by  his  mUy  gave  to  his  wife 
ahsoltUely  all  his  gold  and  nlver  plate^ 
omamefUal  and  other  china,  and  all  objects 
of  vertu  or  taste ;  and  he  declared  that  his 
wife  should  be  entitled  during  her  life  to  his 
leasehold  house  in  0.  Terra^ce,  and  the  fur- 
niture and  other  effects  therein.  At  the 
death  of  the  testator  there  loere  in  his  house 
in  G,  Terrace  ten  valuable  pictures: — 
Held,  thai  these  pictures  did  not  pass 
under  the  words  "  objects  of  vertu  or  taste^** 
but  passed  wUh  the  furniture. 

Speoul  Cass. 

The  late  Albert  Denison,  Baron  Londes- 
boronffh,  by  his  will  dated  the  16th  of 
May,  1855  (amonffst  other  dispoeitions), 
gave  and  bequeatned  onto  his  wife,  the 
defendant  Ursula  Grace,  Lady  Fitzgerald 
(then  Ursnla  Cbace,  Lady  Londes- 
borough),  absolutely  all  his  and  her 
jewels,  trinkets,  gold  and  silver  plate, 
ornamental  and  other  china,  and  all  ob- 
jects of  vertu  or  taste.  And  the  testator 
declared  that  his  wife  should  be  entitled 
during  her  life  to  the  leasehold  messuage, 
with  the  appurtenances,  in  Carlton  House 
Terrace,  and  the  statuary,  furniture  and 
other  effects  purchased  by  him  therewith, 
01^  which  might  be  therein  at  the  time  of 
his  decease,  she  paying  the  ground  rent, 
taxes,  rates  and  other  outgoings  in  respect 
of  the  same  premises,  and  peHbrming  the 
covenants  in  the  lease  under  which  the 
leasehold  premises  were  then  holden. 
And  he  directed  that,  after  the  death  of 
his  wife,  or  sooner,  if  she  should  be  desi- 
rous of  surrendering  and  relinquishing 
the  interest  thereinbefore  given  to  her  for 
her  life,  his  executors  dbould  sell  the 
leasehold  premises,  furniture,  statuary  and 
effects  as  and  when  they  should  consider 
most  convenient,  and  the  produce  of  sale 
of  the  premises  should  be  considered  as 
forming  part  of  his  residuary  personal 
estate. 

By  a  third  codicil  to  his  will,  dated  the 
5th  of  September,  1859,  the  testator, 
Vou  50. — CHAMa 


after  reciting  that  he  had  by  his  will  given 
unto  his  wife  absolutely  all  his  and  her 
jewels,  trinkets,  gold  and  silver  plate, 
ornamental  and  other  china,  and  all  ob- 
jects of  vertu  or  taste,  revoked  the 
bequest  so  made  by  his  will ;  and,  in  lieu 
thereof,  bequeathed  unto  his  son,  the  de- 
fendant Albert  Denison,  his  Ascot  prize 
cup,  apd  unto  each  of  his  other  children 
one  piece  of  plate,  to  be  selected  by  him 
or  her  according  to  seniority ;  and,  sub- 
ject thereto,  he  bisqueathed  "  unto  his  wife 
absolutely  all  his  and  her  jewels,  trinkets, 
gold  and  silver  plate,  ornamental  and 
other  china,  and  all  objects  of  vertu  and 
taste." 

The  testator  died  in  January,  1860; 
and  in  1861  his  widow  married  the  defen- 
dant Lord  Otho  Fitzgerald. 

At  the  death  of  the  testator  there  were 
in  his  house  in  Oarlton  House  Terrace 
ten  valuable  paintings,  represented  to  be 
of  the  value  of  15,0002.,  which  belonged 
to  him,  but  which  were  not  purchased  by 
him  with  the  house. 

The  question  submitted  by  the  Special 
Case  for  the  opinion  of  the  Court  was, 
whether  these  paintings  belonged  abso- 
lutely to  the  defendant  Lady  Otho  Fitz- 
gerald, or  the  defendant  Lord  Otho 
Fitzgerald  in  her  right,  under  the  bequest 
in  the  third  codicil,  or  whether  they 
passed  under  the  descriptioQ  in  the  will 
of  the  leasehold  messuage  in  Carlton 
House  Terrace,  and  the  statuary,  furni- 
ture and  other  effects  therein. 

Mr.  Langworthy^  for  the  plaintiffs,  the 
trustees. 

Mr»  Bristowe  and  Mr.  B.  B.  Rogers^  for 
the  first  two  defendants.  Lord  and  Lady 
Otho  Fitzgerald. — The  testator  does  not 
use  the  word  "pictures"  either  in  the 
will  or  the  codicil.  These  ten  paintings 
are  certainly  objects  of  taste;  and  we 
submit  that  they  pass  under  the  words 
"  objects  of  vertu  or  taste  "  to  Lady  Otho 
Fitzgerald — 

John8on*8     Dictionary^     ed.     1827, 

"virtu;" 

NutUMs       Standard       DicHonary^ 

"  taste." 

Mr,  John  Pearson  and  Mr,  Benskaw,  for 

the  other  defendants,  persons  interested 

in  the  residue.— It  is  clear  that  these 
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pictures  will  pass  nnder  the  words  "  fxir. 
nitnre  and  other  effects,"  if  thej  are  not 
included  in  the  previous  clause — 

Kelly  T.  Powletj  Amb.  605. 
The  words  "  objects  of  vertu  or  taste  "  are 
only  nsed  in  their  ordinary  sense,  and  do 
not  include  these  pictures.    They  referred 
to 

The  Imperial  Dictionary^  "  virtnoso." 

Mr.  Bristowe,  in  reply. — ^We  admit  that 

these  pictures  will  pass  nnder  the  word 

"  ftimitnre,"  if  they  do  not  pass  nnder  the 

prior  gift.     He  referred  to 

Jarman  on  Wills,  3rd  ed.  toI.  i.  p. 
716; 
and 

BawUngs  y.  Jennings,  13  Yes.  39. 

Malins,  Y.C. — The  case  is  one  of  con- 
siderable importance.  All  the  counsel 
seem  to  agree  that  no  case  is  reported  in 
which  pictures  have  been  given  under  the 
words  "  objects  of  yertn  or  taste." 

The  will  which  I  have  to  construe  is 
that  of  Lord  Londesborongh,  who  died  in 
the  year  1860.  He  was  a  nobleman  of 
very  large  fortune,  a  man  of  great  taste 
and  a  patron  of  the  arts,  and  lived  in  a 
large  houfle  in  Carlton  House  Terrace. 
After  disposing  of  his  colhection  of  armour, 
antographs  and  other  things,  he  says,  '^  I 
bequeath  to  my  wife  absolutely  all  my 
and  her  jewels,  trinkets,  gold  and  silver 
plate,  ornamental  and  other  china,  and  all 
objects  of  vertu  or  taste."  Then  the 
question  arises,  whether  by  this  clause  he 
gave  to  her  the  pictures  which  he  had  in 
the  house.  The  case  states,  and  all  par- 
ties agree,  that  he  had  in  his  house  ten 
pictures  by  very  eminent  artists,  which 
were  of  the  valne  of  15,0Q0Z.  Did  he  in- 
tend to  give  these  pictures  to  his  wife 
absolutely,  or  did  he  intend  them  to  be 
(as  in  point  of  fact  they  were)  part  of  the 
furniture  of  the  house  P  It  is  perfectly 
clear,  as  was  decided  in  Kelly  v.  Potvlet, 
that  where  there  is  nothing  to  shew  the 
contrary,  pictures  wUl  pass  as  part  of  the 
furniture  of  a  house. 

If  he  did  not  intend  to  give  these  pic 
tures  to  his  wife  absolutely,  the  next 
clause  in  the  will  certainly  gives  them  to 
her  for  her  life ;  for  it  proceeds,  "  And  I 
declare  that  my  wife  shall  be  entitled 
during  her  life  to  the  leasehold  messuage, 


with  the  appurtenances,  in  Carlton  House 
Terrace,  and  the  statuary,  furniture  and 
other  effects  purchased  by  me  therewith, 
or  which  may  be  therein  at  the  time  of 
my  decease." 

It  seems  to  me  very  improbable  that 
a  man  possessed  of  a  collection  of  very 
valuable  pictures  should  omit  to  nse  the 
word  "pictures"  if  he  intended  to  give 
them  absolutely.  Mr.  Bristowe  has  ar- 
gued  that  pictures  are  "  objects  of  vertu 
or  taste,"  and  that  a  virtuoso  is  a  man 
who  loves  pictures  as  well  as  other  works 
of  art.  Pictures  are  undoubtedly  articles 
of  taste ;  but  I  suppose  that  tms  is  the 
first  will  under  which  pictures  are  to  pass 
— ^if  they  do  pass— by  the  words  "  objects 
of  vertu  or  taste."  There  ia  a  rule  of 
construction  always  acted  upon,  and 
which  was  acted  upon  in  the  last  case 
cited  of  Bawlings  v.  Jennings,  that  where 
words  are  used  which  would  pass  the 
whole  property  of  the  testator,  they  will, 
when  immediately  associated  with  less 
comprehensive  words,  be  construed  to 
mean  things  ejusdem  generis — things  of  the 
same  nature  as  those  the  testator  has  just 
disposed  of.  Mr.  Bristowe  argues  that 
these  pictures  are  of  the  same  nature  as 
ornamental  china,  which  the  testator  dis- 

rses  of  as  "  objects  of  vertu  or  taste." 
do  not  say  that  these  words  are  in- 
sufficient to  pass  pictures;  but  whether 
they  do  so  or  not  must  depend  upon  the 
particular  circumstances  of  the  case. 

The  third  codicil,  which  was  made  four 
years  after  the  date  of  the  will,  does  not 
appear  to  me  to  alter  the  effect  of  the  will 
in  the  slightest  degree.  [His  Lordship, 
after  reading  the  third  codicil,  continued  :] 
He  simply  repeats  the  gi^  to  his  wife. 
Both  sides,  I  think,  agree  that  it  makes 
no  difference  whether  the  words  are 
"  vertu  and  tasta  "  or  "  vertu  or  taste." 

On  the  whole,  I  come  to  the  conclusion 
that  the  testator  used  these  words  '*  vertu 
or  taste"  as  comprehending  everything 
of  the  same  sort — as  lawyers  say,  ejusdem 
generis — with  those  before  enumerated; 
and  I  cannot  consider  that  by  such  words 
he  intended  to  pass  this  valuable  collec- 
tion of  pictures^  I  am,  therefore,  of 
opinion  that  Lady  Londesborongh  did  not 
take  these  pictures  absolutely ;  but  that, 
nnder  the  next  clause  in  the  will,  she  is 
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entitled  to  the  enjoyment  of  them  daring 
her  life. 

There  is  one  point  which  I  onght  not 
to  pass  over.  One  of  the  piotures,  ''a 
child  in  a  cironlar  frame,"  is  said  to  be  a 
portrait  of  Lord  Londesborongh's  daugh- 
ter ;  and  it  was  argned  that  it  was  very 
improbable  that  he  conld  have  intended 
the  painting  of  his  daughter  to  be  sold. 
I  quite  affree  that  it  is  very  improbable ; 
but,  on  tne  other  hand,  he  may  have  for- 
gotten all  about  it.  I  cannot  think  that 
that  circumstance  sufficiently  controls 
the  construction  of  the  will  to  make  these 
words,  "  objects  of  vertu  or  taste,"  have 
an  operation  which  they  would  not  other- 
wise have. 


Solicitors— Benbow,  Saltwell  &  Tryon,  for  all 

parties. 
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ILL,  V.C.     1       r 
1880.  \     ^** 

.  6, 12,  15.  J  ^^^^ 


re  THE  MAMMOTH 
COPPEBOPOLIS    OF   UTAH. 


Hall,  V.C. 

Nov 

Com^cmf  —  Directors  —  Claim  against 
Directors  for  Misfeasance — Claim  where  iw 
Creditors  —  Lapse  of  Time  —  Companies 
Act,  1862,  s.  165. 

The  positiion  of  a  liquidaior  making  a 
daim  against  directors  under  section  165  of 
the  Companies  Act  for  misapplication  of 
moneys  in  improperly  paying  a  dividend 
otherioise  than  out  of  profits,  is,  vrUh  regard 
to  the  duty  of  promptitude,  the  same  as 
that  of  an  ordinary  daimant. 

Where,  therefore,  the  liquidator  in  a 
winding-up  which  commenced  in  1876  op- 
plied  in  1879 /or  an  order  against  directors 
to  repay  a  dividend  declared  by  them  at  the 
dose  of  1872  and  paid  soon  after,  (he  op- 
plication  was  dismissed  as  a  stale  demand. 

It  was  hdd  to  he  also  a  material  fact 
against  the  liquidator  that  there  were  no 
esBisHng  vnsatuffied  creditors,  except  one  who 
had  as  a  shareholder  received  the  dividend* 

The  company  was  formed  in  December, 
1871.  On  the  7th  of  December,  1872, 
the  rmondents,  Lord  Claud  Hunilton, 
John  Alliott,  Charles  Cooch  and  Morris 
King,  the  then  directorsi  issued  a  circular 


or  report  to  the  shareholders,  declaring  a 
dividend  at  the  rate  of  ten  per  cent,  per 
annum  for  the  quarter  ending  Michaelmas, 
1872.  The  report  had  been  adopted  by 
the  directors  on  the  5th  of  December, 
1872 ;  the  dividend  was  paid  on,  or  soon 
after,  the  1st  of  January,  1873. 

The  company  was  ordered  to  be  wound 
up  in  November,  1876,  and  the  official 
liquidator  appointed  in  December,  1876. 

For  a  year  or  more  after  this  date  he 
employed  the  same  solicitors  who  had 
been  employed  by  the  company. 

The  official  liquidator,  on  the  7th  of 
July,  1879,  took  out  the  present  summons, 
asHng  that  the  respondents  might  be 
ordered  jointly  and  severally  to  repay  to 
him  the  sum  of  3,4522.  5^.,  applied  bv 
them  in  payment  of  the  dividend,  with 
interest. 

It  appeared  that  the  only  unsatisfied 
creditor  of  the  company  was  Dr.  Bishop, 
who  had  a  claim  for  about  SOL  He  had 
been  a  shareholder,  and  received  the 
dividend  in  question.  It  was  stated  on 
behalf  of  the  liquidator  that  his  own 
costs  in  the  winding-up  were  unpaid. 

The  defence  of  the  directors  on  the 
merits  was,  that  the  dividend  was  de- 
clared by  them  under  a  discretion  ex- 
pressly vested  in  them  by  the  articles ; 
and  was  honestly  declared  in  respect  of 
clear  estimated  profits. 

A  quantity  of  evidence  was  gone  into 
upon  the  facts. 

Mr.   W.  Pearson  and  Mr.  Northmore 
Lawrence,  for  the  liquidator,  referred  to 
Jn  re  The  National  Funds  Assurance 
Company,  48  Law  J.  Rep.  Chano. 
163 ;  Law  Rep.  10  Ch.  D.  118  ; 
Bance^s  Case,  40  Law  J.  Rep.  Ghanc. 
277;  Law  Rep.  6  Chanc.  104; 
and 

Stringer's    Case,  38    Law  J.    Rep. 

Chanc.  698 ;  Law  Rep.  4  Chanc. 

475. 

Mr.  Oraham  Hcutings  and  Mr.  Brooke- 

hank,  for  the  directors. — ^Independently 

of  the  defence  on  the  merits,  this  apph- 

cation  is  made  too  late. 

Hall,  V.C. — ^In  the  view  which  I  take 
of  this  case  it  is  not  necessary  to  deal 
with  more  than  one  question,    i  need  not 
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toncb  upon  the  varions  qnestions  which 
have  been  raised  with  referenoe  to  the 
state  of  the  assets,  the  balance  sheets 
and  the  dnty  of  the  directors  as  to  keep- 
ing separate  acconnts,  the  dnty  of  trustees 
as  to  declaring  dividends,  or  whether  the 
directors  ooald  declare  a  dividend  without 
the  sai^ction  of  a  general  meeting.  What- 
ever may  be  the  dnties  of  directors  as  to 
realising  assets  on  behalf  of  shareholders 
and  creditors,  I  consider  that  the  position 
of  the  official  liquidator  in  taking  a  pro- 
ceediog  for  the  purpose  of  recovering 
those  assets  must  be  looked  on  as  that  of 
a  claimant  in  the  ordinary  way,  making 
his  claim  on  behalf  of  the  company,  stand- 
ing in  the  place  of,  and  having  duties  to 
perform  on  behalf  of,  the  company  ;  and 
that  such  claims  must  be  made  in  reason, 
able  time.  I  look  upon  this  as  a  stale 
demand,  which  the  liquidator  has  not 
excused  himself  for  not  taking  at  an 
earlier  stage.  More  than  six  years  elapsed 
from  the  time  of  declaring  the  dividend 
to  the  date  when  the  present  summons 
was  taken  out.  Considering  the  nature 
of  the  demand,  and  considering  the  diffi- 
culty put  upon  the  directors  after  such  a 
lapse  of  trial  in  justifying  their  proceed- 
ings by  reference  to  accounts  and  books, 
and  the  further  difficulty  they  would  have 
in  getting  indemnified  by  those  who  ought 
to  indemnify  them,  and  might  have  been 
able  to  do  so  if  the  claim  had  been  made 
in  reasonable  time,  but  might  now  be 
unable — having  regard  to  these  considera- 
tions, I  think  no  proper  excuse  is  made  out 
for  the  claim  not  having  been  put  forward 
before.  The  directors  have  under  the  cir- 
cumstances a  right  to  say  that  it  is  a  stale 
demand,  even  if  their  duty  was  not  per- 
formed, and  if  thev  would  have  been 
responsible,  snpposmg  proceeding^  had 
been  taken  in  a  reasonable  time.  It  is  a 
•  sufficient  answer  now  that  it  is  too  late 
to  make  them  responsible.  The  summons 
being  taken  out  in  1879,  the  directors 
have  relied,  and  do  rely,  on  the  objection 
that  it  was  not  done  before.  As  to  them, 
it  is  no  excuse  that  for  eighteen  months 
of  the  intervening  time  the  liquidator 
employed  the  same  solicitor  whom  they 
had  employed.  There  is  no  evidence  who 
was  the  person  that  first  discovered  this 
plaim — ^tni^t  it  was  the  present  solicitor  or 


the  counsel  employed  by  him.  In  Strin- 
ger's Case,  Lord  Justice  Giffard  says,  "  I 
think  it  would  be  a  gross  injustice  if  at 
this  distance  of  time,  when  a  dividend 
has  been  made  and  paid  in  this  way  so 
long  ago  as  the  year  1864,  because  things 
turn  out  adversely  afterwards,  and  the 
company  is  wound  up  in  1867  at  the  in- 
stance of  a  creditor,  such  a  dividend 
should  be  repaid."  The  lapse  of  time  in 
that  case  was  less  than  has  been  here.  I 
rest  my  judgment  on  that  ground ;  and 
without  saying  at  all  that  it  is  necessary 
in  this  case  to  fortify  my  judgment  on  the 
circumstances  with  reference  to  the  ex- 
istence of  creditors — I  certainly  do  not 
consider  it  dependent  on  those  circum- 
stances— ^yet  it  does  appear  to  me  that 
those  circumstances  are  very  strong 
against  the  Court  giving  judgment  in 
favour  of  this  claim.  The  facts  as  re- 
gards creditors  are,  that  nothing  has  come 
of  one  of  the  claims ;  another  is  now 
non-existing  (and  I  rather  collect  must 
have  been  arranged  before  this  summons 
was  t^en  out,  which  would  make  the 
case  stronger) ;  and  the  third  creditor,  a 
creditor  for  a  small  amount,  having 
been  himself  a  shareholder  and  received 
his  dividend,  must  be  taken  individually 
to  have  adopted  and  approved  of  it.  He 
cannot  now  complain  of  it ;  I  should 
not  allow  a  man  who  aoquiesoed  in  and 
adopted  a  transaction  of  that  kind,  at 
this  distance  of  time,  to  sever  his  character 
of  shareholder  and  creditor,  and  say  that 
as  creditor  he  has  a  right  to  support  the 
present  application.  As  to  the  claim  of 
the  liquidator  in  respect  of  his  own  costs, 
which,  it  is  said,  form  a  first  charge  upon 
the  assets,  his  case,  for  the  present  pur- 
pose, cannot  be  bettered  by  there  being 
costs  unpaid  in  the  liquidation.  He  is 
no  better  ofi*  with  regard  to  the  defence, 
which  I  think  is  sustained,  founded  on 
the  lapse  of  time.  That  defence  applies 
against  every  person  who  could  claim  the 
benefit  of  the  order  desired,  on  whatever 
ground  it  might  be  made. 

On  the  whole,  I  think  that  after  the 
lapse  of  time  which  has  intervened,  the 
summons  upon  the  materials  which  have 
been  put  before  me  was  misconceived; 
and  I  will  add,  that  nothing  has  been 
elicited  in  the  long  argument  and  diaoos- 
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mon  that  the  case  lias  receired  whioli  I 
consider  to  show  anything  like  collusion 
or  fraud  on  the  part  of  these  gentlemen 
in  the  popular  sense.  The  summons  will 
be  dismissed  with  costs. 


Solicitors    F.  L.  Soamaa,  ibr  liquidator ;  Sheppasd 
&  Riley,  for  reepondente. 
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GOPB  V.  OOPK. 


AdnUnistrator  durante  Minore  ^tate — 
Mortgage  and  Sale  of  Assets — Prejvdice  of 
Infant. 

An  admUMraionr  durante  minore  estate 
has  for  the  Hme  being  cUl  the  powers  of  an 
ordinary  administrator,  and  aseigneesfrom 
him  of  his  inteHaie*s  assets  are  in  precisely 
the  same  position  as  if  they  were  dealing 
wUh  an  ordinary  administrator. 

Godfrey  Gope  died  intestate  in  the  year 
1875,  leaving  a  widow  and  infant  children. 
Letters  of  acuninistration  to  his  estate  and 
eflPects  were  gpranted  to  Frederick  Cope,  for 
the  use  and  benefit  of  the  children  until 
one  of  them  should  attain  twenty-one. 
Godfrey  Gope,  at  the  time  of  his  death,  was 
entitled  to  a  share  in  the  residuary  per- 
sonal estate  of  W.  Slark,  and  had  mort- 
gaged such  share  during  his  lifetime. 
In  September,  1876,  Frederick  Cope,  the 
administrator,  mortgi^d  the  above-men- 
tioned  share  to  T.  E.  Smith.  By  another 
deed,  made  in  October,  1876,  in  which 
all  the  prior  mortgagees  joined,  Frederick 
Gone  mortgaged  the  same  share  to  the 
defendants,  the  Equitable  Reversionary 
Interest  Society,  freed  from  the  previous 
mortgages  which  had  been  created  by 
Godfrey  Gope  and  himself;  and  in  Feb- 
ruary, 1877,  Frederick  Cope  assigned  the 
share  absolutely  to  the  society. 

This  was  an  action  brought  by  the 
children  of  Godfrey  Gope,  who  claimed 
administration  of  their  &ther's  estate, 
and  also  that  the  mortgages  and  assign- 
ment made  by  Frederick  Cope  might  be  set 
aside  as  not  being  for  their  benefit^  but, 


on  the  contrary,  to  their  prejudice.  The 
statement  of  claim  alleged  that  Frederick 
Cope  applied  exclusively  for  his  own  be- 
nefit the  moneys  received  by  him  under 
these  deeds,  but  there  was  no  allegation 
that  the  defendant  society  knew  of  this. 
The  society  demurred. 

Mr,  B,  B.  Rogers,  for  the  demurrer. 

Mr.  T.  L.  WUhinson,  for  the  plaintiffs, 
referred  to 

Prince's  Oase,  6  Go.  29  (6), 
and 

WiUiams  on  Executors,  490, 
as  shewing  that  it  was  the  duty  of  the 
defendants  to  have  seen  that  the  moneys 
received  by  Frederick  Cope  were  duly 
applied  by  him  in  payment  of  the  debts 
of  the  intestate. 

The  Mastbb  of  thb  Bolls. — The  ques- 
tion in  this  case  is  raised  by  reason  of 
some  obscure  dicta  in  some  musty  old  law 
books  about  the  power  of  administrator 
durante  minoritate.  There  can  be  no  ques- 
tion that  the  limit  to  the  administration 
is  the  minority  of  the  person ;  but  there 
is  no  other  limit.  He  is  an  ordinary  ad- 
ministrator. He  is  appointed  for  the 
very  purpose  of  getting  in  the  estate  and 
paying  the  debts  and  selling  in  the  usual 
way,  and  the  property  vests  in  him.  I 
am  of  opinion  that  he  clearly  can  sell  for 
the  purpose  of  paying  the  debts.  In  this 
case  there  is  no  doubt  about  there  being 
debts,  and  there  is  no  allegation  that  he 
sold  for  any  other  purpose  except  their 
payment.  The  other  point  raised  is  that 
the  sale  must  be  beneficial.  That  may 
be.  It  very  often  is  beneficial  for  a  man 
to  pay  his  debts.  It  is  said  that  the  ad- 
ministrator  applied  the  money  to  his  own 
use.  I  am  afraid  that  not  only  adminis- 
trators but  other  trustees  do  that  some- 
times, but  that  does  not  affect  the  sale. 

In  my  opinion  there  is  no  sufficient 
ground  to  support  the  statement  of  claim, 
and  the  demurrer  must  be  allowed. 


Solicitors— G.  A.  Pilgrim,  for  plaintiffs ;  Clayton, 
Sons  &  Fargus,  for  the  defendant  society. 
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PAUL  V,  PAUL. 


Malins, 
1880. 
July 

Marriage  Settlement — Wtfe^s  Property — 
Next-of-kin  of  Wife — Creditors  of  Wife — 
Volunteers, 

By  a  marriage  settlement  moneys  in  the 
funds  were  covenanted  to  he  paid  to  trus^ 
tees,  to  he  held  hy  them  in  trust  for  the  wife 
for  Ufe,  then  for  the  hushandfor  life,  a/nd  then 
for  the  children  of  the  marriage,  and  if  no 
children,  then,  if  the  wife  died  in  the  lifetime 
of  her  hushand,  for  such  persons  as  she 
should  hy  will  appoint,  and  in  default  of 
appointment,  for  her  nexUof'lcm  according 
to  the  statute,  and  if  she  should  survive 
him,  upon  trusifor  her.  The  hushand  and 
wife  were  separated,  a/nd  the  wife  had  con- 
tracted debts.  There  were  no  children  of 
the  marriage  and  no  possibility  of  any : — 
Held,  that  the  corpus  of  the  fund  might 
he  applied  in  payment  of  the  debts  of  the 
wife,  the  next-of-kin  being  mere  volun- 
teers  and  not  within  the  marriage  con- 
sideration, 

Bj  a  settlement  made  npon  the  mar- 
riage of  JoHn  Paul  and  Barbara  Lawson 
Coventry,  dated  the  2nd  of  December, 
1845,  certain  moneys  to  which  the  in- 
tended wife  was  entitled  were  covenanted 
to  be  paid  to  tmstees  npon  trust  to  pay 
the  income  to  the  husband  for  life,  then 
to  the  wife  for  life,  and  upon  the  death  of 
the  survivor  upon  trust  for  the  children 
of  the  marriage  as  therein  mentioned; 
and  in  case  there  should  be  no  children, 
then  after  the  death  of  the  husband, 
shotdd  he  survive  the  wife,  for  such  per- 
sons as  the  wife  should  by  will  direct  or 
appoint,  and  in  defatdt  of  such  direction 
or  appointment,  in  trust  for  such  persons 
as  at  the  death  of  the  wife  would  have 
become  entitled  thereto  under  the  Statute 
of  Distributions,  in  case  she  had  died 
intestate  and  unmarried  ;  and  if  the  hus- 
band should  die  in  the  lifetime  of  the 
wife,  then  from  and  after  the  death  of  the 
husband,  and  such  failure  of  children,  in 
trust  for  the  wife,  her  executors,  ad- 
ministrators and  assigns. 

The  sums  which  became  payable  to  the 
tmstees  amounted  to  11,5702. 

In  March,  1864,  a  deed  of  separation 


was  executed,  and  by  that  deed  John 
Paul  assigned  to  trustees  the  income  of 
all  the  settled  funds  in  trust  as  to  one 
moiety  for  himself,  for  life,  and  as  to  the 
other  moiety  for  his  wife  for  her  separate 
use  for  her  life. 

There  had  been  no  children  of  the 
marriage,  and  by  reason  of  Mrs.  Paul's 
age  there  was  no  possibility  of  there  being 
any. 

In  February,  1865,  the  trustees  of  the 
settlement  advanced  the  sum  of  6002., 
part  of  the  trust  funds,  to  John  Paul, 
upon  the  security  of  his  life  interest  and 
of  a  policy  of  assurance  on  his  life. 

This  action  was  commenced  by  Mrs. 
Paul  for  the  purpose  of  having  the  trusts 
of  the  settlement  and  of  the  separation 
deed  carried  into  execution. 

By  an  order  dated  the  5th  of  Jnly, 
1878,  made  upon  the  petition  of  the 
plaintiff,  it  was  ordered  that  on  Mrs.  Paul 
assuring  her  life  against  that  of  her  hus- 
band for  1,3002.,  the  trustees  should  by 
a  sale  of  part  of  the  moiety  of  the  trust 
funds,  to  the  income  whereof  Mrs.  Paul 
was  entitled  for  her  life,  raise  a  sum 
sufficient  to  pay  the  costs  of  the  action, 
and  the  further  sum  of  1,3002.,  and  that 
out  of  the  last-mentioned  sum  they 
should  pay  the  debts  of  Mrs.  Paul,  not 
exceeding  1,1002.,  and  pay  the  residue  to 
Mrs.  Paul,  and  that  the  residue  of  the  in- 
come of  the  moiety  should  be  charged 
with  the  payment  of  the  premiums  ne- 
cessary to  keep  up  the  policy. 

The  trustees  raised  the  1,3002.,  and  paid 
2002.  to  Mrs.  Paul  and  a  portion  of  the 
debts,  but  having  discovered  that  a  cer- 
tain debt  charged  upon  the  trust  funds 
under  the  decree  in  a  suit  of  Ja>ckson  v. 
Pa/ul  had  not  been  provided  for,  they 
declined  to  apply  the  residue  of  the 
1,1002.,  except  under  the  sanction  of  the 
Court. 

On  the  28th  of  November,  1878,  an 
order  was  made  directing  the  payment  of 
the  debts  therein  mentioned,  and  also  an 
enquiry  whether  it  would  be  for  the  benefit 
of  Mrs.  Paul  that  any  sum  should  be 
raised  out  of  the  trust  funds  for  the  pay- 
ment of  any  further  debts. 

The  trust  funds  were  subsequently 
paid  into  Court,  and  on  the  3rd  of  Jnly, 
1880,  the   chief  clerk  certified  that  it 


Vol.  50.] 


MIOHAELBiAS  1880   to  MICHAELMAS  1881. 


15 


Vojd  y.  Vwl. 


would  be  for  the  benefit  of  the  plidntiff 
that  the  debts  mentioned  in  the  schedule, 
amounting  to  1,1452.,  should  be  raised  and 
paid  out  of  the  income  and  corpt^  of 
the  moiety  of  the  funds,  to  which  the 
plaintiff  was  entitled  for  her  life,  and 
that  the  defendant,  John  Paul,  was  will- 
ing, on  receiving  3002.  cash  out  of  the 
like  funds,  to  waive  any  further  policy 
of  assurance  and  to  consent  to  the  existing 
policy  for  1,3002.  being  surrendered  and 
to  give  up  all  his  interest  (if  any)  in  the 
poKcy  for  6002. 

The  trustees,  however,  objecting  to  this 
arrangement  being  carried  out,  on  the 
ground  that  the  plaintiff  had  only  a  tes- 
tamentary power  of  appointment  in  the 
event  of  her  husband  surviving  her,  and 
that  the  funds  would  go  at  her  death,  in 
default  of  appointment,  to  her  next-of- 
kin  as  if  she  had  died  intestate  and  un- 
married, and  that  such  next-of-kin  could 
not  now  be  ascertained,  the  plaintiff  now 
moved  that  the  trustees  of  the  settlement 
might  be  ordered  to  surrender  the  policy 
for  l,3002.,and  that  the  sum  to  be  received, 
and  the  cash  in  Court  to  the  credit  of 
the  action,  and  the  cash  to  the  credit  of 
the  trust  funds,  subject  to  the  life  interest 
of  the  plaintiff,  might  be  applied,  so  far 
as  the  same  would  extend,  in  payment  of 
the  debts  mentioned  in  the  certificate,  and 
of  the  3002.  to  the  defendant,  John  Paul, 
and  that  the  balance  might  be  raised  and 
paid  out  of  the  corpus  of  the  trust  funds 
standing  to  the  like  credit  and  account. 

Mr,  Qlasse  and  Mr.  Bomer^  in  support 
of  the  motion. — By  the  terms  of  this  set- 
tlement the  plaintiff  is  bound  to  preserve 
the  property  for  the  benefit  of  tne  next- 
of-kin,  for  persons  who  may  be  unknown 
to  her,  and  who  may  not  now  even  be  in 
existence,  and  for  their  sakes  the  creditors 
are  to  go  unpaid. 

The  next-of-kin  are  mere  volunteers — 
Smith  V.  GhemU,  36  Law  J.  Rep. 
Ghanc.  738  ;  Law  Bep.  4  Eq.  390 ; 
Johnson  v.  Legard,  6  M.  &  S.  60 ; 
OottereU  v.  Hom&r,  13  Sim.  606. 
Settlements  in  favour  of  children  of  a 
former  marriage — 

Newstead  v.  Searles,  1  Atk.  265. 
This  settlement  we  submit  ought  to  be 
set  aside  to  the  extent  of  applying  so 


much  of  the  trust  ftinds  as  may  be  neces- 
sary for  the  payment  of  the  plaintiff's 
debts. 

They  also  cited — 

Heatley  v.  Thomas,  15  Ves.  596 ; 
Wollcbston  V.  IWfce,  Law  Rep.  9  Eq, 

■MIX  , 

Everitt  v.  EveriU,  39  Law  J.  Rep. 

Chanc.  777 ;  Law  Rep.  10  Eq.  405 ; 

Smithy,  IUffe,  44  Law  J,  Rep.  Chanc. 

755 ;  Law  Rep.  20  Eq.  666 ; 
Hanley  v.   Pearson,   Law   Rep.    13 
Ch.  D.  545. 
Mr,  Higgvns  and  Mr,  Whitehome,  for 
the  defendant,  John  Paul,  consented  to 
the  application. 

Mr,  Pearson  and  Mr,  W,  Barber,  for  the 
trustees  of  the  settlement. — This  is  an 
action  to  administer  the  trusts  of  the 
settlement  and  not  an  action  to  rectify 
the  settlement,  and  the  Court  is  asked  to 
set  aside  the  settlement  so  far  as  regards 
the  ultimate  trust  for  the  benefit  of  the 
next-of-kin  of  the  plaintiff,  and  to  deal 
with  the  funds  as  if  there  were  no  such 
limitation  whatever.  If  the  Court  ac- 
cedes to  this  application,  which  we  submit 
it  has  no  power  to  do,  it  will  be  doing  a 
very  strong  thing  indeed. 

Limitations  in  favour  of  collaterals  are 
binding — 

Davenport  v.  Bishop,  2  You.  &  C.C.C. 
451 ;  1  Ph.  698 ;  12  Law  J.  Rep. 
Chanc.  492. 
They  also  referred  to 

Johns  V.  Dickinson,  5  Hare,  130 ; 
Ellison  V.  EUison,  6  Ves.  656,  661 ; 
Kekewich  v.  Manning,  1  De  Gex,  M. 
&  G.  176 ;  21  Law  J.  Rep.  Chanc. 
577; 
DarVs  Vendors  and  Purchasers,  5th  ed. 

p.  893 ; 
Davidson^s  Precedents,  vol.  iii.  p.  670. 
Mr,  Oover,  for  the  creditors  of  Mrs. 
Paul. 

Malins,  V.C. — The  point  is  to  my  mind 
reasonably  free  from  doubt.  The  ques- 
tion  arises  in  this  way.  [His  Lordship 
read  the  terms  of  the  settlement,  ana 
proceeded:]  The  only  persons  interested 
m  the  settlement  are  the  husband  and 
wife,  for  it  appears  that  there  have  been 
no  children  of  the  marriage,  and  that 
there  is  no  probability  of  there  now  beiog 
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anj.  Mr.  and  Mrs.  Panl  are  living  apart 
under  a  separation  deed,  and  the  lady  has 
incurred  debts  which  she  has  no  way  of 
meeting  except  by  means  of  the  funds 
comprised  in  the  settlement;  and  the 
question  which  I  have  to  decide  is,  whe- 
ther the  trust  funds  can  now  be  applied 
in  payment  of  those  debts.  I  referred  it 
to  chambers  to  enquire  whether  it  would 
be  for  Mrs.  Paul's  benefit  that  these  debts 
should  be  paid,  and  my  chief  clerk  has 
certified  that  it  would  be  for  her  benefit 
that  debts  amounting  to  1,145Z.  15^.  should 
be  paid  out  of  the  income  and  the  corpus 
of  the  moiety  of  the  fund  to  which  she  is 
entitled. 

Now  the  trustees  object  to  this  on  the 
ground  that  if  Mrs.  Paul  should  die  in 
the  lifetime  of  her  husband,  her  next-of- 
kin  would,  under  the  settlement,  become 
entitled  to  the  funds.  The  next-of-kin 
may  not  now  be  in  existence,  but  at  all 
events  they  cannot  now  be  ascertained, 
since  they  must  be  the  next-of-kin  living 
at  the  death  of  Mrs.  Paul,  and  yet  I  am 
grravely  told  that  I  shall  be  doing  an  act 
of  great  injustice  if  I  accede  to  this  appli- 
cation. 

Now  upon  what  grounds  is  the  limita- 
tion to  the  next-of-kin  to  be  supported  ? 
Under  the  settlement  Mrs.  Paul  has  a 
general  power  of  appointment,  and  in 
case  she  does  not  exercise  the  power, 
then  the  property  is  to  go  over  to  the 
next-of-kin  to  the  exclusion  of  her  hus- 
band ;  the  only  object,  therefore,  of  the 
limitation  is  to  prevent  the  husbuid  be- 
coming entitled  to  the  fund.  Now  as 
Mrs.  Paul  has  no  children,  and  cannot 
possibly  have  any,  she  is  the  only  person 
interested  in  the  property,  and  yet  if  this 
settlement  is  to  stand  she  is  entitled  to 
no  share  in  it ;  she  is  to  go  about  the 
world  in  a  state  of  insolvency  for  the  sake 
of  persons  who  may  not  even  be  in  ex- 
istence. Why  is  she  not  to  have  the  pro- 
perty absolutely  if  she  dies  in  the  lifetime 
of  her  husband  as  well  as  if  she  survives 
him  P  If  the  law  is  as  I  am  told  it  is  by 
the  counsel  for  the  trustees,  that  I  cannot 
alter  this  settlement,  and  that  this  fund 
belongs  to  a  class  of  persons  who  may  be 
unknown,  to  the  exclusion  of  the  creditors, 
all  I  can  say  is,  it  is  much  to  be  regretted. 
But  every  proposition,  however  absurd, 


can  be  supported  by  some  authority,  and 
so  I  am  referred  to  Ellison  v.  Ellison^ 
where  Lord  Eldon  draws  the  distinction 
between  entering  into  a  voluntary  cove- 
nant to  do  a  things  and  where  the  act  is 
perfected,  and  lays  it  down  that  a  volun- 
tary settlement,  when  actually  carried 
into  efiect,  is  as  *  binding  as  if  there  were 
consideration. 

Then  again  in  Davenport  v.  Bishop  the 
property  was  the  wife's,  and  the  contract 
was  that  the  after-aoquired  property 
should  be  conveyed  to  the  wife  for  life, 
then  to  the  husband  for  life,  and  then  to 
the  children ;  if  no  children,  then  to  the 
wife's  niece.  During  the  coverture  real 
property  descended  to  the  wife  which 
was  not  settled  in  pursuance  of  the  cove- 
nant ;  the  wife  died  without  issue.  In  a 
suit  commenced  by  the  husband  against 
the  trustees  of  the  settlement  to  enforce 
the  covenant,  it  was  held  that  in  order 
to  satisfy  the  terms  of  the  contract,  the 
covenant  must  be  carried  into  execution 
in  toto  as  against  the  heir  of  the  settlor, 
and,  therefore,  that  not  only  the  limita- 
tion to  the  husband  for  his  life,  but  the 
ultimate  limitation  to  the  niece,  though  a 
stranger  to  the  settlement,  must  take 
effect. 

In  the  case  of  Kekewich  v.  Manning  the 
settlement  was  in  favour  of  a  collateral 
relative  by  name,  not  an  unascertained 
person  as  in  this  case,  and  there  that  per- 
son was  declared  entitled. 

But  in  the  case  of  Wolkuton  v.  Tnbe^ 
Lord  Bomilly  said  thai  the  trusts  in  a 
marriage  settlement,  in  favour  of  the 
children  of  a  future  marriage  and  of  col- 
laterals, were  purely  voluntary,  and  de» 
clared  that  the  clauses  in  the  settlement 
were  void  as  against  the  settlor ;  and  it 
was  only  the  other  day  in  the  case  of 
Welman  v.  Wdman  (1),  where  a  settle- 
ment had  been  executed  by  a  father  and 
son,  in  which  there  were  no  powers  for 
jointuring  wives  and  for  raising  portions 
for  younger  children,  I  scouted  the 
idea  of  not  having  the  power  to  rectify 
such  a  settlement,  and  directed  a  new 
settlement  to  be  prepared  under  the  direc- 
tion of  the  Court. 

The  case  of  HeaUey  v.  Thomas  was 

(1)  49  Law  J.  Rep.  Chanc  786. 


Vol.  50.] 
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BimOar  to  the  present  case.  Thei^  the 
wife  had  a  power  of  appointment  by  will 
if  she  predeoeased  her  hnsband,  and  in 
de&nlt  of  appointment  her  property  was 
to  go  to  her  nexi-of  kin.  But  Sir  William 
Orant  decided  that  there  wasnoconsidera- 
tion  to  support  the  gift  to  her  next-of-kin, 
and  a  bond  was  enforced  against  his  wife's 
separate  estate. 

I  think  that  the  objection  raised  bj  the 
trustees  in  this  case  is  wholly  nnsnstain- 
able,  and  I  have  no  hesitation  in  deciding 
that  the  surplus  of  the  fund  must  be  ap- 
plied in  payment  of  Mrs.  Paul's  debts, 
instead  of  its  being  retained  for  the 
benefit  of  her  nexi-o^kin. 


Solieiton—Bradford  &  Hare,  for  plaintiff;  Mey- 
nell  &  Pemberton,  for  trustees;  Munns  and 
Longden,  for  Paul ;  H.  Gk>Ter,  for  George  Jack- 
son, a  creditor. 


V.O.T 
!2.     / 


OBTNEB  V.  BITZOIBBON. 


Mauns,  V.C. 

1880 

July  22 

Practice-^ Speddl  Indorsement  —  Rules 
of  Gourtf  Order  III.  rule  6 — Final  Judg- 
ment— Order  XIV.  rule  1  — Feme  Covert 
— SeparaU  Estate. 

In  an  action  against  the  defendant,  who 
was  a  widow^  in  respect  of  bills  of  exchange 
given  by  her  whUe  wider  coverture^  the  writ 
being  speeiaUy  indorsed  under  Order  III. 
rule  6,  a  summons  was  taken  out  by  ,the 
pladniiffSf  under  Order  XIV.  rule  1,  for 
Uberty  to  sign  fined  judgment : — Held,  that 
the  defendant  being  wider  coverture  when 
the  bills  were  given,  and  there  being  no^ 
thing  to  shew  she  had  any  separate  estate, 
the  order  could  not  be  made. 

Motion. 

This  was  an  action  commenced  against 
Lady  Louisa  Fitzgibbon,  who  was  a  widow, 
in  respect  of  certain  bills  of  exchange 
given  by  her  to  the  plaintiffs  while  under 
coverture  for  goods  supplied. 

The  writ  was  specially  indorsed  under 
Order  III.  rule  6,  and  claimed  a  declara- 
tion and  judgment  oluurging  the  amount 
Vol.  ^. — Cbamc. 


claimed  upon  all  the  separate  estate  of 
the  defendant  which,  at  the  date  of  the 
judgment,  should  be  vested  in  her  or  in 
any  person  or  persons  in  trust  for  her. 

Under  the  provisions  of  Order  XIV. 
rule  1,  the  nlaintiffs  took  out  a  summons 
for  liberty  to  sign  final  judgment,  and  on 
that  summons  being  heard  before  the 
chief  clerk  he  directed  that  the  order 
should  go  unless  the  defendant  paid  the 
amount  claimed  into  Court  within  seven 
days. 

This  was  a  motion  on  behalf  of  the 
defendant  to  discharge  the  order  made  in 
chambers. 

Mr.  Ingle  Joyce,  in  support  of  the  mo- 
tion.— The  defendant  is  not  peraonally 
liable,  as  the  bills  were  given  when  she 
was  under    coverture.      The    most  the 
plaintiffs  can  have  is  a  charge  on  her 
separate  estate,  and  the  trustees  of  her 
separate  estate  are  not  before  the  Court. 
The  defendant  has  an  absolute  defence 
to  the  action  against  her  personally. 
He  referred  to 
AyUtt  V.  AshUm,  1  Myl.  <fc  Cr.  105  ; 
^wnaxiles  v.    Mesquita,  45  Law   J. 
Rep.  Q.B.  407 ;  Law  Rep.  1  Q.B. 
D.  416. 
Mr.  Qlasse  and  Mr,  Begg,  for  the  plain- 
tiffs.— The  words  "final  judgment"  in 
the  order  may  in  this  case  mean  such 
judgment  as  is  final  where  a  married 
woman  is  concerned.     The  order  should 
be  similar  to  the  decree  in 

Picard  v.  Hine,  Law  Rep.  5  Chanc. 
274. 
They  also  referred  to 

The  AnglO'Italian  Bank    v.    Wells, 
Law  Rep.  W.N.  1877,  p.  263. 
Mr.  Joyce,  in  reply. 

Malins,  V.C. — I  am  of  opinion  that 
this  order  made  in  chambers  cannot 
stand.  I  am  asked  to  treat  this  defen. 
dant  as  if  she  were  an  ordinary  debtor. 
If  this  lady  had  been  a  feme  sole  at 
the  time  she  gave  these  bills,  wliich  it 
is  clearly  proved  were  g^veti  for  value, 
there  could  have  been  no  possible  defence 
to  the  action;  but  she  was  a  married 
woman  when  they  were  given,  and  if  I 
affirmed  the  order  I  should  be  treating 
her  as  a  feme  sole  at  the  time,  which  I 
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am  not  at  liberty  to  do.  Sbe  must  there- 
fore  be  allowed  to  defend  the  action,  to 
which  I  am  told  she  has  a  complete  de- 
fence. There  is  no  constat  that  she  has 
any  separate  estate.  I  cannot  oblige  her 
to  pay  the  money  into  Court,  and  the 
action  mnst  take  its  usual  course.  The 
order  made  in  chambers  must  therefore 
be  discharged. 

Solicitors —Lnmley    &    Lumley,    for    plMntiffii; 
Harting  &  Son,  for  defendant. 


In  re  fox,  walkeb  and 
COMPANY;     ex    parte 

BISHOP. 


[IN  THE  COURT  OF  APPEAL.] 

BAirptxrpTCT. 
James,  L.J. 
Cotton,  L.  J. 
Thesioeb,  L.J. 
1880. 
June  10,  17. 
July  13. 

Bankruptcy — Liquidation — Bills  of  Ex- 
change —  Indorsement  —  Bight  of  Proof 
against  Acceptor's  Estate — Oeneral  Qua- 
ranteefcn'  Payment  of  Bills  in  the  Place  of 
Indors&ni€nt---Vohmtary  Payment, 

F.  ^  ff.  drew  hUls  on  F,,  W.  8f  Go,, 
which  the  latter  accepted,  and  which  the 
drawers  indorsed  and  discowUed  with  8.  8f 
Oo,y  biU  brokers,  8.  ^  Oo.  rediscounted 
the  hiUs  with  the  London  and  Westminster 
Bank,  with  which  hank  they  were  in  the 
habit  of  rediscovmiing  bills.  According  to 
a  general  welUrecognised  custom,  8.  Sf  Go. 
dvd  not  on  each  occasion  of  discounting  bills 
with  the  bank  indorse  the  bills,  btU  had  given 
the  bank  a  general  guarantee,  under  which,  in 
consideration  of  the  bank  discounting  for  them 
biUsfrom  time  to  time,  they  guaranteed  due 
payment  of  the  bills  when  they  respecUvdy 
became  due.  Before  the  bUls  became  due 
the  drawers  went  into  liquidation,  and  in 
consequence  8.  Sf  Go.,  the  next  day,  sue- 
pended  payment.  Under  a  composition  in 
the  liquidation  of  8.  Sf  Oo,  the  bank  received 
dividends  in  respect  of  the  bills  held  by 
them.  The  bank  afterwards,  under  a  deed 
of  arrangement,  received  further  sums 
totpards  discharge  of  the  balance  remaimn^ 


unpaid  on  the  bills  from  the  estate  of  the 
drawers,  and  also  from  F.,  W,  8f  Go.,  the 
acceptors,  OnF.,  W.8f  Go,  going  into  liqui- 
dation the  trustee  of  8.  8f  Go.  claimed 
to  prove  in  the  liquidation  against  the 
estate  of  F.,  W,  &'  Go.  for  the  amount  of 
the  dividend  paia  out  of  8.  ^  Go.'s  estate 
to  the  bank,  and  for  interest  at  fwe  per 
cent,  on  that  amount  of  dividend: — Held 
(affirming  Bacon,  C.J.),  that  the  proof 
in  respect  of  the  amount  of  dividend  must 
be  admitted,  and  (reversing  Bacon,  C.J.) 
thai  the  proof  must  also  be  admitted  in 
respect  of  the  interest. 

The  practice  of  giving  such  a  guarantee 
is  well  known,  and  there  is  no  principle  or 
authority  on  which  the  lialnlity  on  such 
guarantee  differs  from  the  liahUity  on  an 
indorsement. 

In  the  month  of  January,  1875,  Messrs. 
Fothergill  &  Hankey,  ironmasters  in 
South  Wales,  drew  bills  of  exchange  upon 
Messrs.  Fox,  Walker  A  Co.,  engineers  at 
Bristol,  to  the  amount  of  22,50U.  6s.  4d,f 
wh\ch  the  latter  accepted.  The  bills, 
seven  in  number,  all  became  due  during 
the  month  of  July,  1875.  The  bills,  to  the 
amount  of  19,958Z.  7s,  lOd,,  were  immedi- 
ately indorsed  generally  by  the  drawers, 
and  then  discounted  with  Messrs.  Sander- 
son A  Co.,  bill  brokers  in  the  City  of  Lon- 
don, who  while  the  bills  were  still  running 
rediscounted  them  with  the  London  and 
Westminster  Bank.  Messrs.  Sanderson 
ft  Co.  did  not  indorse  the  bills,  bat  they 
had  given  a  general  guarantee  to  the 
London  and  Westminster  Bank,  dated 
tha  11th  of  April,  1871,  in  these  terms : — 

**  To  the  London  and  Westminster  Bank. 

"  69  Lombard  Street,  London. 

"April  11,  1871. 

'^  In  consideration  of  your  discounting 
for  us  any  bills  you  may  approve  and 
think  fit  from  time  to  time,  we  hereby 
guarantee  the  due  payment  of  them  as 
they  respectively  fall  due. 

"  (Signed)         Sanderson  &  Co." 

It  was  proved  that  it  was  a  very  or- 
dinary practice  of  bill  brokers,  on  radis- 
countinff  bills,  instead  of  indorsing  every 
bill  rediscounted  to  give  such  a  general 
guarantee. 

The  bills  in  (question  were  aooommo*- 
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dation  bills  and  were  accepted  under  an 
arrangement  that  the  drawers  shonld 
hold  the  acceptors  harmless  except  as  to 
a  sum  of  5,000Z.  reserved  by  the  acceptors 
oat  of  the  proceeds  of  the  bills.  San- 
derson &  Co.,  when  thej  received  and 
discounted  and  redisconnted  the  bills, 
did  not  know  that  they  were  accommo- 
dation bills,  but  believed  them  to  be 
ordinary  trade  bills. 

The  other  bill  for  2,542^.  1&.  W.  was 
indorsed  by  the  drawers  to  Olyn,  Mills, 
Gnrrie  &  Co. 

Messrs.  Fothergill  ft  Hankey  suspended 

Syment  on  the  31st  of  May,  1875,  and 
Bssrs.  Sanderson  A  Co.  suspended  pay- 
ment immediately  afterwards.  Sander- 
son &  Co.  executed  a  deed,  dated  the 
28th  of  December,  1875,  assigning  to 
Turqaand  all  their  partnership  property 
and  assets  in  trust  for  sale  and  collection 
and  distribution  among  their  creditors  in 
certain  proportions.  The  London  and 
Westminster  Bank  were  scheduled  to  the 
deed  as  creditors  holding  bills. 

Messrs.  Fox,  Walker  Id  Co.  were  unable 
to  pay  the  bills  at  maturity,  and  conae- 
quentiy  the  London  and  Westminster 
Bank  claimed,  as  creditors,  against  the 
estate  of  Messrs.  Sanderson  &  Co.  for  the 
full  amount  of  the  bills,  and  received  a 
dividend  of  3^.  7d.  in  the  poand,  amoant- 
ing  in  all  to  3,575Z.  IVe.  2d.  For  this 
sum,  with  5152.  5«.  Id.  interest^  or  4,091Z. 
2«.  3(2.  in  all,  Wm.  Turquand,  the  trustee 
of  Messi's.  Sanderson's  estate,  now  claimed 
to  prove  against  the  estate  of  Messrs. 
Fox,  Walker  ft  Co.,  which  was  in  liqui- 
dation. 

In  addition  to  the  facts  above  stated, 
it  appeared  that  by  an  indenture  dated 
the  3rd  of  March,  1876,  and  made  between 
Messrs.  Fox,  Walker  ft  Co.,  of  the  first 
part,  the  London  and  Westminster  Bank 
of  the  second  part,  and  Messrs.  Olyn, 
Milb  ft  Co.,  of  the  third  part,  afler  a  re- 
cital that  the  bank  and  Olyn  ft  Co.  held 
the  bills  above  mentioned,  and  as  follows : 
"  And  whereas  the  bank  and  Olvn  ft  Co. 
have  respectively  proved  in  Fothergill  ft 
Hankey's  liquidation  in  respect  of  the 
bills  so  held  by  them  respectively  as 
aforesaid,  and  are  entitled  to  B  deben- 
tnres  of  Fothergill,  Hankey  ft  Co."  (a 
company  started  to  take  over  Fothergill 
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ft  Hankey's  business)  ''for  the  amount 
thereof:  And  whereas  Fox,  Walker  ft 
Co.  have,  on  or  before  the  execntion 
hereof,  paid  to  the  bank  and  Glyn  ft  Co., 
in  proportion  to  the  amount  of  bills  so 
held  by  them  respectively  as  aforesaid, 
the  sum  of  5,625^.  5«.  9(2.,  on  account  and 
in  part  payment  of  the  said  sum  of 
22,5012.  Qs.  4d.,  leaving  the  sum  of 
16,8762.  Os.  7d.  still  due :  And  whereas 
the  bank  and  Glyn  ft  Co.  have  agreed  to 
accept  the  security  hereinafter  expressed 
for  discharge  of  the  remainder  of  the 
said  sum  of  22,501Z.  6«.  4(2."— It  was 
witnessed  that  Messrs.  Fox,  Walker  ft 
Co.  covenanted  with  the  bank  and  Glyn 
ft  Co.  (1)  to  pay  instalments  of  2,000Z. 
twice  a  year  in  discharge  of  the  above- 
mentioned  debt  of  16,8762.  0^.  7(2.,  and  to 
give  them  promissory  notes  in  respect  of 
the  instalments ;  (3)  to  apply  the  sums 
received  in  respect  of  the  bills  from  the 
drawers  in  payment  of  the  balance  re* 
maining  unpaid  ;  (4)  that  all  the  deben- 
tures of  the  company  issued  in  respect 
of  the  22,5012.  6$.  4(2.  should  be  handed 
over  to  the  bank  as  security,  with  power 
of  sale. 

By  clause  6,  Fox,  Walker  ft  Co.  as- 
signed the  lease  of  their  basiness  premises 
as  farther  security. 

Clanse  9  provided  that  nothing  therein 
contained,  nor  the  receipt  or  acceptance 
by  the  bank  or  Glyn  ft  Co.  of  any  sum 
01  money  or  secnrity  thereunder,  was  to 
release  or  discharge  the  drawer  or  any 
oth^  person  liable  in  respect  of  the  bills 
or  any  of  them  or  in  any  manner  pre- 
judice or  affect  any  claims,  rights  or 
remedies  which  the  bank  or  Glyn  ft  Co. 
then  had,  or  but  for  the  deed  would  or 
could  have  against  any  such  person,  nor 
any  security  held  in  respect  thereof,  and 
the  same  claims,  rights,  remedies  and 
securities  were  to  be  and  remain  as 
absolntely  inviolable  and  intact  as  if  the 
deed  had  not  been  executed. 

This  deed  was  prepared  some  time 
before  it  was  executed,  and  between  the 
dates  of  the  preparation  and  execution  a 
farther  sam  was  paid  by  Fox,  Walker  ft 
Co.  to  the  bank  on  account  of  the  sam 
owing  on  the  bills. 

On  the  11th  of  December,  1878,  the 
London  and   Westminster  Bank  issued  a 
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In  re  Fox  f  Co,;  ex  parte  Bishop  (App.),  Bankr, 

writ  against  Fox,  Walker  &  Go.  as  ac- 
ceptors of  the  bills.    The  indorsement  on 

the  writ  was  as  follows : — 

£       s.  d. 

Balance  qf  principal  doe      .        7,123    6  5 

Int^reflt  to  date  of  writ                1,804  12  3 


8,927  18    8 


The  principal  was  made  np  in  the  follow- 
ing manner : — 

£  9.  d. 
Original  amonnt  of  billa  .  .  19,958  7  10 
Paid  bj  Sanderson        £      s.    d, 

&  Go.     .        .        3,575  17    2 
PaidbyFothergill 

&Hankey      .        1,995  16    0 
Paid  bj  Foz«  Walker 

&Co.     .        .        7,268     8    8     12,835    1     5 


7,123    6    5 


Glyn,  Millci,  Carrie  A  Go.  at  the  same 
time  commenced  an  action  on  their  bill. 

On  the  13th  of  December,  1878,  Fox, 
Walker  A  Go.  filed  a  liquidation  petition 
in  the  Bristol  Gonnt  j  Gonrt,  and  on  the 
next  day  obtained  an  injunction  restrain- 
ing the  above-mentioned  actions. 

Among  their  liabilities  in  their  state- 
ment of  affairs  they  inserted  the  claim 
of  the  bank  and  Olyn  and  Go.  for  the 
amonnts  claimed  in  their  writs,  and  also 
inserted  an  amount  of  4,0892.  128,  lid,  in 
respect  of  dividends  paid  by  Sanderson 
A  Co.  on  bills  held  by  the  bank  and  Glyn 
A;  Go. 

The  bank  and  Olyn  ft  Co.  did  not 
prove  in  the  liquidation  of  Fox,  Walker 
ft  Co.,  they  being  secured  creditors  under 
the  deed  of  the  8rd  of  March,  1876,  and 
the  trustees  of  Fox,  Walker  ft  Go.  offered 
2,000L  in  cash  in  discharge  of  the  claims 
and  for  release  of  the  security.  An  order 
was  obtained  in  the  Bristol  County  Court 
authorising  the  settlement  of  the  claim 
on  payment  of  the  2,000Z.,  but  the  bank, 
Olyn  ft  Co.  and  Turquand  were  no  par- 
ties to  these  proceedings,  and  prior  to  the 
payment  to  the  bank  the  bank's  solicitor 
stated  that  the  payment  to  them  would 
be  without  prejudice  to  the  rights  of  the 
bank  and  Olyn  ft  Co.  against  any  of  the 
parties  liable,  irrespective  of  Turquand's 
proof  as  trustee  of  Sanderson  ft  Co.,  in 
respect  of  payments  made  by  them  on 
account  of  the  bills,  and  claimed  to  re- 
tain the  bills.  On  payment  of  the  2,000^., 


the  bank  and  Olyn  ft  Co.  delivered  up 
the  securities  and  promissory  notes  held 
by  them  but  retained  the  bills. 

Turquand,  as  trustee  lor  Sanderson  ft 
Co.,  claimed  to  prove  in  the  liquidation 
of  Fox,  Walker  ft  Go.  for  the  sum  of 
4,0912.  28,  3d.,  as  above  mentioned,  but 
the  trustee  of  their  estate  refused  to 
admit  the  proof,  and  the  County  Court 
Judge  confirmed  his  refusal. 

Turquand  therefore  appealed  to  the 
Chief  Judge,  and  the  appeal  came  on  on 
the  1st  of  March,  1880. 

Mr,  Winslaw  and  Mr,  LinkHater^  for  the 
appellant. — ^Although  Messrs.  Sanderson 
ft  Co.  did  not  indorse  the  bills,  the 
guarantee  given  by  them  to  the  bank  had 
the  same  effect.  Bankers  in  London 
habitually  take  such  a  guarantee  from 
their  customers  in  respect  of  bills  dis- 
counted with  them  instead  of  requiring 
an  indorsement. 

But  if  that  is  not  so,  Messrs.  Sanderson 
at  least  paid  the  3,5752.  178.  2d.  as  the 
agents  of  Fox,  Walker  ft  Go.  at  their 
request — 

8imp8on  V.  Egginton,  10  Exch.  Rep. 

845 ;  24  Law  J.  Rep.  Bxch.  312. 

We  are  entitled  to  prove  against  the 

estate  of  the  acceptor  though  we  have 

not  paid  the  whole  amount  due  on  the 

bills— 

Be  FothergiU;   ex  parte  Oarry,  45 
Law  J.  Rep.  Bankr.  153  ;  sub  nom. 
Be  FothergiU;  ex  parte  Twrqwivd^ 
Law  Rep.  3  Ch.  D.  445. 
The  cases  of 

MertenM  v.  Winnington,  1  Esp.  112 ; 
Ex  parte  Weil,  2  De  Oex,  F.  ft  J. 
642 ;  30  Law  J.  Rep.  Bankr.  10, 
were  also  referred  to. 

Mr.  Bompae  and  Mr.  Eotiier,  for  the 
respondent,  the  trustee  of  the  estate  of 
Fox,  Walker  ft  Go. 

1.  A  surety  has  no  right  tp  prove 
against  the  estate  of  his  principal,  unless 
he  has  paid  the  whole  amount  for  which 
he  was  surety.  That  very  point  was 
decided  in 

Be  FothergiU;    ex    parte  Turquand 
(uhi  supra). 
See  also 

EUis  V.  Emmanuel,  Law  Rep.  1  Ex. 
D.  157. 
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In  re  Fo»  4"  ^*  /  ex  parte  Bishop  {App,),  Bankr, 

2.  But  Messrs.  Sandersons  were  not 
sureties  for  the  acceptors,  for  they  did 
not  indorse  the  bill.  Their  ^arantee  to 
the  bank  cannot  put  them  in  the  position 
of  parties  to  the  bill.  Nor  did  they  pay 
the  money  for  the  benefit  of  the  acceptors, 
or  at  their  request — 

England  ▼.  Marsden^  H.  A  B.  560 ; 
35  Law  J.  Bep.  C.P.  259;  Law 
Rep.  1  C.P.  62. 

The  arrangements  between  other  par- 
ties to  the  bills  behind  our  backs  cannot 
affect  us. 

If  this  proof  is  admitted  there  will  be  a 
double  proof  in  respect  of  the  same  debt. 

Bacon,  G.J.,  discharged  the  order  of 
the  Coxmtj  Court  Judge,  and  held  that 
the  proof  should  be  admitted  to  the  ex- 
tent of  the  3,575Z.  178.  2d.,  the  amount 
of  principal,  but  rejected  to  the  extent  of 
the  515^  5«.  Id.,  the  sum  due  for  interest. 

The  trustee  of  Fox,  Walker  A  Co.  gave 
notice  of  appeal  from  this  decision,  and 
the  respondent  Turquand  gave  notice  to 
the  appellant  that  on  the  hearing  of  the 
appeal  he  would  apply  to  the  Court  to 
yary  the  order  of  the  Chief  Judge  with 
r^ard  to  the  proof  for  interest,  and  that 
the  proof  should  be  admitted  for  the 
total  amount  of  4,091^.  2s.  Sd. 

Fox,  Walker  &  Co.  had  no  notice  of 
the  guarantee. 

Mr.  Bomer  (Ifr.  Benjamin  with  him), 
for  the  appellant. — The  guarantee  given 
by  Sanderson  &  Co.  gave  the  bank 
greater  security  than  a  mere  indorsement 
would  have  done,  the  undertaking  of  an 
indorser  being  merely  to  pay  on  notice  of 
dishonour,  while  this  was  an  absolute 
guarantee ;  they  are  claiming  to  proye  in 
respect  of  that  guarantee ;  but  the  pay- 
ment made  by  them  under  it  was,  as  far 
as  we  are  concerned,  an  officious  and 
Toluntaiy  payment,  and  was  not  made  at 
our  request,  and  whatever  their  rights  as 
indorsers  would  have  been,  such  volun- 
tary payment  gave  them  no  right  as 
against  us.  They  could  not  have  sued 
us  for  it  at  the  time  of  our  liqaidation, 
and  therefore  they  cannot  prove  lor  it — 
Bleigh  v.  Sleigh,  5  Ezch.  Bep.  514 ; 
19  Law  J.  Bep.  Exch.  845. 

Fox,  Walker  and  Co.  knew  nothing  of 
the  guarantee  having  been  given,  and  a 
private  arrangement  made  between  San- 
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derson    ft    Co.  and    their  bank   cannot 
affect  the  acceptors. 

Mr.  Winslow  and  Mr.  IdnJdater,  for  the 
trustee  of  Sanderson  &  Co. — The  trnstee 
has  a  right  to  prove  for  what  has  been 
paid  to  the  bank. 

[Jambs,  L.J. — Can  the  acceptors  be 
sued  for  the  whole  amount  if  part  has 
been  paid  by  the  indorser  before  writ 
issued  P] 

Yes.  The  plaintiff,  the  holder  of  the 
bill,  is  trustee  for  the  indorser  for  the 
amount  paid  by  him. 

It  is  the  custom  of  bill  brokers  to  give 
the  guarantee,  and  Fox,  Walker  <fe  Co. 
must  be  taken  to  have  been  cognisant  of 
it,  and  they  cannot  treat  Sanderson  ft  Co. 
as  other  than  indorsers. 

An  indorser  is  in  the  position  of  a 
surety. 

An  acceptor's  duty  to  pay  arises  when 
the  bill  is  due,  and  if  he  does  not  pay 
and  the  indorser  is  sued,  or  otherwise 
compelled  to  pay  and  does  pay,  he  may 
recover  from  the  acceptors  what  he  has 
paid  in  an  action  for  money  paid  to  his 
use — 

Poumall  V.  Ferrand,  6  B.  ft  C.  487  ; 
5  Law  J.  Bep.  (o.s.)  KB.  176. 

Then  Bailey,  J.  says  (p.  443),  "  The 
law  is  that  a  party  by  voluntarily  paying 
the  debt  of  another  does  not  acquire  any 
right  of  action  against  that  other ;  but  if 
I  pay  your  debt  because  I  am  forced  to 
do  so,  then  I  may  recover  the  same,  for 
the  law  raises  a  promise,  on  the  part  of 
the  person  whose  debt  I  pay  to  reimburse 
me.  That  principle  was  fally  established 
in  the  case  of 

Exall  V.  Partridge,  8  Term  Bep.  308. 
In  this  case  the  plaintiff  (the  indorser) 
paid  by  compulsion  part  of  the  debt  due 
from  the  acceptor.  It  is  said  the  plain- 
tiff has  no  remedy  because  he  has  not 
paid  the  whole  amount  of  the  bill ;  but  I 
think  he  is  entitled  to  recover  the  part 
which  he  has  paid  for  to  that  extent  the 
defendant  (the  acceptor)  has  been  bene- 
fited." 

We  say  our  payment  was  compulsory, 
but  if  not  the  case  of 

Ex  parte  Mutton ;  re  Cole,  41  Law  J. 
Bep.  Bankr.  57  ;  Law  Bep.  13  Eq. 
178,  183, 
is  an  authority  that  a  payment,  even 
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gratnitous,  if  it  relieves  the  estate  from 
a  burden  which  otherwise  it  would  have 
had  to  bear,  must  be  repaid  bj  the 
trustee. 

[James,  L.J. — Sanderson  ft  Go.  might 
have  added  to  the  guarantee  the  words, 
"  and,  if  necessary,  we  authorise  the  bank 
to  pat  onr  name  as  indorsers,''  and  that 
would  have  removed  the  difficulty.] 

Ratification  may  be  made  after  action 
brought,  and  that  relates  back  and  forms 
a  good  defence  to  the  action — 

Simpson  v.  Egginton  {ubi  supra)  ; 
and  they  also  cited 

In  re  Foihergill;  ex  parte  Twrquand 
(uhi  supra), 

Mr,  Bomer^  in  reply. — ^We  have  never 
recognised  any  payment  by  Sanderson  & 
Go.  on  our  behalf.  There  was  no  ratifica- 
tion of  such  pajrment  bv  the  arrangement. 
We  never  authorised  oanderson  &  Go.  to 
rediscount  the  bills. 

We  cannot  be  made  liable  by  law  mer- 
chant. By  law  merchant  only  as  between 
indorser  and  acceptor  is  a  right  of  surety- 
ship implied.  In  all  other  cases  it  must 
be  created  by  a  request,  express  or  im- 
plied— 

Addison  Oont,  6th  ed.  p.  573. 

Then  they  say  there  was  compulsion ; 
but  it  is  not  compulsion  when  a  person 
puts  himself  voluntarily  into  a  position  in 
which  he  becomes  subject  to  compulsion. 
If  they  were  compelled  by  the  guarantee, 
the  giving  of  the  guarantee  was  volun- 
tary— 

England  v.  Marsden  (vhi  supra), 

James,  L.J. — I  am  of  opinion  that  the 
decision  of  the  Ghief  Judge  ought  to  be 
affirmed.  It  would  be  contrary  to  the 
ordinary  rules  of  justice  if  the  trustee  of 
the  estate  of  Sanderson  A  Go.  were  not 
allowed  to  prove  against  the  estate  of  Fox, 
Walker  &  Go.  for  the  amount  paid  by  the 
former  estate  to  the  bank  in  respect  of 
bills  for  which  Fox,  Walker  &  Go.  were 
liable.  A  sum  of  money  was  paid  by 
Sanderson  &  Go.,  who  made  themselves 
liable  by  rediscounting  them  to  the  bank, 
and  the  trustee  now  claims  to  prove  for 
the  balance  owing  on  the  bills.  But  it  is 
said  the  bills  were  not  indorsed  by  San- 
derson &  Go.  They  were  drawn  and 
accepted  as  accommodation  bills  for  the 


purpose  of  making  negotiable  instru- 
ments, the  money  to  be  raised  partly  for 
the  benefit  of  one  and  partly  of  the  other, 
and  the  bills  to  be  put  into  circulation 
for  the  benefit  of  both.  It  is  immaterial 
which  took  the  bills  to  the  brokers.  It 
is  the  same  thing  as  if  both  drawers  and 
acceptors  went  personally  to  the  brokers 
to  get  the  bills  €usoounted.  It  must  have 
been  known  to  both  firms  that  Sanderson 
&  Go.  discounted  them  by  getting  ad- 
vances in  their  turn  from  bankers.  It 
was  clearly  known  and  expected  that 
they  would  rediscount  the  bills.  If  San- 
derson &  Go.  had  actually  pat  their  names 
on  the  back  of  the  bills  there  would  have 
been  no  doubt  as  ta  the  liability  of  the 
estate  of  Fox,  Walker  &  Go.  in  respect  of 
the  bills.  But  it  has  been  proved  that  it 
is,  according  to  well-established  financial 
usage,  the  common  and  almost  invariable 
practice  for  gentlemen  in  the  position  of 
Sanderson  &  Go.,  instead  of  going  through 
the  form  of  indorsing  every  bill,  to  give  a 
general  letter  of  guarantee  to  bankers 
undertaking  to  be  liable  in  the  same 
manner  and  to  the  same  extent  as  if  they 
had  indorsed  each  bill.  That  is  a  practice 
well  known  to  persons  who  are  concerned 
in  the  manuiactare  of  bills  like  these. 
There  is  no  authority  and  no  principle  on 
which  the  liability  on  such  a  guarantee 
difiers  from  the  liability  arising  from  in- 
dorsement. The  bill  broker  has  raised 
money  on  the  bills  in  the  ordinary  mode 
of  business,  and  it  is  quite  dear  that  they 
could  not  have  obtained  money  on  these 
bills  without  rendering  themselves  liable 
in  some  way  and  to  some  extent.  There 
is,  therefore,  sufficient  authority  given  by 
or  on  behalf  of  the  persons  who  dis- 
counted the  bills  to  the  bill  broker  to  do 
as  they  have  done.  Sanderson  &  Go.  paid 
the  iMmk  under  compulsion  just  as  if  they 
had  indorsed  the  bills,  and  the  mere  acci- 
dent that  the  guarantee  did  not  g^ve  the 
holders  the  right  to  put  the  name  of  the 
givers  of  the  guarantee  as  indorsers,  does 
not  make  any  difference.  That  is  suffi- 
cient to  shew  a  request  by  the  drawers 
and  acceptors  to  the  brokers  ifi  pay  the 
money  on  the  bills.  But  all  the  other 
facts  shew  that  the  payment  to  the  bank 
was  recognised  by  Fox,  Walker  *  Go. 
and  their  trustee.    The  effect  ^^  that 
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ratification  is  not  taken  awaj  by  the  sng- 
geetion  now  made,  "  As  we  did  not  know 
that  there  was  no  indoraement,  we  now 
see  there  is  only  a  guarantee."  No  bar* 
gain  was  made  which  oonld  have  excluded 
the  right  of  the  bank.  The  only  thing 
compromised  was  the  balance  which  the 
bank  claimed  after  giving  credit  for  pay- 
ment made  by  Sanderson  A  Go.'s  estate. 
No  compromise  was  made  as  to  the  bills, 
and  the  bills  were  never  satisfied.  The 
bank  would  be  entitled  to  prove  for  what 
was  unsatisfied,  and  the  only  question 
would  be  whether  the  bank  should  prove 
as  trustees  for  Sanderson  A  Go.  It  seems 
unneoessary  to  go  through  that  form,  and 
enough  for  the  trustee  of  Sanderson  & 
Co.  to  prove  as  such.  The  money  paid 
by  the  estate  of  Sanderson  ft  Go.  was 
paid  for  the  benefit  of  the  estate  of  Fox, 
Walker  &  Co.,  and  there  is  no  rule  or 
technicality  of  law  which  prevents  us 
saying  that  the  estate  which  has  been 
benefited  is  now  liable  to  reimburse  the 
other  estate  the  amount  paid  out  of  it. 

Cotton,  L.  J. — I  also  am  of  opinion  that 
the  proof  has  been  rightly  admitted  for 
the  sum  of  3,575Z.  17«.  2d.,  the  amount 
paid  bv  the  estate  of  Sanderson  ft  Go.  to 
the  holders  of  certain  bills  of  which  Fox, 
Walker  ft  Go.  were  the  acceptors.  The 
letter  of  guarantee  given  by  Sanderson 
ft  Go.  to  uie  bank  did  not  apply  to  these 
bills  in  particular  but  included  them. 
It  is  conceded,  and  it  could  not  be  dis* 
puted,  that  if  Sanderson  ft  Go.  had  in- 
dorsed the  bills  to  the  bank  they  would 
have  been  obliged  to  pay,  and  could  have 
sued  in  an  action  against  the  acceptors 
for  indemnity.  The  case  of  PownaU  v. 
Ferrand  is  an  authority  in  fiftvour  of  that 
proposition,  and  that  liability  of  the  ac- 
ceptor to  indemnify  the  indorser  is  the 
result  of  the  rule  of  law  laid  down  by 
Mr.  Justice  Keatinff .  in  his  judgment  in 
the  case  of  England  y.  Marsden :  "  Where 
one  man  is  compelled  to  pay  a  debt  for 
which  another  is  legally  responsible,  the 
law  will  imply  a  promise  by  the  latter  to 
indemnify  the  former."  But  it  has  been 
rightly  urged  that  every  compulsion  will 
not  do.  There  is  no  compulsion  unless  the 
liability  to  pay  is  incurred  at  the  request, 
express  or  implied,  of  the  person  prima- 
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rily  liable.  How  is  it  that  an  indorser 
can  claim  the  benefit  of  the  rule  ?  It  is 
because  everyone  who  accepts  a  bill  and 
puts  it  in  circulation  authorises  everyone 
who  takes  it  to  indorse  it — that  is,  to 
transfer  a  right  of  action  on  it  to  the  in- 
dorsee. When  this  compulsion  arises 
nnder  such  a  liability  the  role  applies,  and 
the  indorser  shall  recover  the  amount  paid 
against  the  person  who  authorised  him  to 
incur  this  liability.  Here  an  implied 
authority  was  given  by  Fox,  Walker  ft 
Go.  to  Sanderson  ft  Go.  to  do  what  they 
did.  These  bills  were  accepted  by  Fox, 
Walker  ft  Go.  for  the  benefit  of  them- 
selves and  FothergiU  ft  Hankey.  There 
is  no  evidence  that  Fox,  Walker  ft  Go. 
authorised  the  drawers  expressly  to  go 
to  these  bill  discounters,  but  there  was 
an  implied  authority  given  them  to  deal 
with  the  bills  in  the  ordinary  way  of 
business  for  the  purpose  of  getting  the 
money.  They  gave  an  implied  authority 
to  Sanderson  ft  Go.  to  deal  with  the  bills 
according  to  the  ordinary  custom  in  force 
in  the  City  of  London,  not  necessarily  by 
indorsement,  but  to  hand  over  the  bills 
without  indorsement  under  a  general 
guarantee.  That  being  so,  we  have  here 
a  payment  on  compulsion  under  a  liability 
incurred  under  the  implied  authority  of 
Fox,  Walker  ft  Go.  I  decide  the  question 
on  this  ground  alone ;  it  is  unnecessary 
to  decide  on  the  question  of  any  arrange- 
ment between  the  bank  and  Fox,  Walker 
ft  Go.  and  their  trustee ;  I  do  not  rely  on 
that  as  a  ratification  or  approval  of  what 
has  been  done,  but  no  such  arrangement 
as  proved  can  interfere  with  or  defeat  the 
right  of  the  trustee  of  Sanderson  ft  Go. 
to  prove. 

Thbsigbb,  L.J. — ^This  is  a  question  of 
facts.  I  will  assume  that  the  civil  law 
as  to  payment  does  not  apply.  I  will 
assume  that  a  voluntary  payment  gives 
no  right  to  sue.  I  will  assume  also  that 
the  case  of  Sleigh  v.  Sleigh  was  rightly 
decided,  and  that  payment  by  the  in- 
dorser  of  a  bill,  without  having  received 
notice  of  dishonour,  and  without  any 
request  from  the  acceptor,  cannot  give 
him  a  right  to  recover  from  the  acceptor 
the  amount  he  has  paid.  I  will  go  fur- 
ther and  assume  that  tlie  decision  in  the 
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case  of  Englaiid  y.  Marsden  is  a  correct 
decision,  and  that  although  a  person  com- 
pelled to  paj  a  debt  has  ordinarily  a  right 
of  action  against  the  person  for  whom  he 
has  paid  it,  yet  that  is  not  the  case  when 
he  has  yolontarily  put  himself  into  the 
position  of  becoming  compellable  by  law 
to  pay. 

Those  decisions  are  worthy  of  being 
considered  when  the  occasion  arises ;  and 
when  that  time  does  arrive  the  observa- 
tions of  Mr.  Justice  Willes  in  the  case  of 
Oooh  V.  Liater  (1)  are  also  worthy  of  con. 
sideration  in  connection  with  those  cases ; 
and  it  will  be  worthy  of  consideration 
whether  they  are  not  inconsistent  with 
those  decisions. 

Here  it  is  admitted  that  if  Sanderson 
&  Go.  had  indorsed  the  bills  and  had  paid 
in  respect  of  such  bills,  then  their  right 
of  proof  would  have  been  clear  ;  and  it  is 
equally  clear,  if  they  had  given  the  gua- 
rautee  to  the  bank  under  an  arrangement 
to  which  the  acceptors  were  parties,  or  if 
they  had  paid,  without  any  guarantee, 
under  an  arrangement  with  uie  acceptors, 
their  right  of  proof  must  have  been  ad- 
mitted. It  is  also  clear  that  if  Sanderson 
ft  Go.  had  been  sureties  their  right  of 

Sroof  must  have  been  admitted.  They 
id  not,  however,  indorse  the  bills,  but 
it  is  dear  from  the  evidence  that  they 
became  sureties  by  the  authority,  implied 
if  not  expressed,  of  the  acceptors,  that 
the  payment  made  by  them  was  adopted 
by  the  acceptors ;  and  the  acceptors  having 
taken  the  benefit  must  bear  the  burden. 
The  evidence  at  every  stage  points  to 
this  view.  The  bills  were  accepted  and 
put  into  the  market,  money  was  to  be 
raised  on  them,  partly  for  the  benefit  of 
the  drawer  and  partly  of  acceptor ;  and 
even  if  it  was  not  expressly  arranged  that 
the  bills  should  be  discounted,  there  is  no 
doubt  that  such  was  the  intention.  At  all 
eventa,  the  Court  may  infer  an  authority 
on  the  part  of  Fothergill  &  Hankey  to 
Sanderson  ft  Go.,  to  take  the  bills,  and 
get  them  discounted  in  the  ordinary  way. 
That  being  so,  it  is  the  invariable  prac- 
tice of  bill  discounters,  for  the  purpose  of 
convenience,  not  to  indorse  bills  on  re- 
discounting  them,  but  to  give  to  the  bank 
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(1)  13  Com.  B,  Bep.  N.S.  643;  32  Law  J.  Rep. 
CJ".  121,  126. 


a  floating  guarantee ;  and  the  proper  infer- 
ence to  be  drawn  from  that  custom  and 
the  facte  is,  that  there  was  an  authority 
from  the  drawer,  and  also  an  authority 
from  the  acceptors,  to  Sanderson  ft  Go., 
to  deal  with  those  bills  in  the  ordim 
way.     If  so,   it  follows  that  althougl 
Sanderson  ft  Go.  did  not  indorse  them, 
there  was  authority  to  them  from  the  ac-> 
ceptors,  or  a  request  to  be  implied  on  the 
part  of  the  acceptors,  to  pay  on  the  bill 
when  due.   But,  even  if  that  were  not  the 
case,  we  have  a  clear  assent  to  Sanderson 
ft  Gc's  paying  on  the  bills,  because  when 
we  come  to  the  arrangement  between 
Fox,  Walker  ft  Co.  and  the  bank,  at  the 
time  the  negotiations  were  carried  on,  it 
was  clearly  contemplated  by  all  parties 
that  there  would  be  paymente  made  by 
Sanderson  ft  Co. — and  putting  a  reason- 
able construction  on  the  3rd  clause  of  the 
deed,  it  covers  the  case;  therefore  the 
inference  which  I  draw  £rom  that  deed, 
and  what  passed  at  the  time,  is  that  there 
was  at  the  time  of  the  deed  a  request  or 
authority  to  Sanderson  ft  Co.  to  pay 
money  in  respect  of  the  bill;  and  that  is 
borne  out  by  the  conduct  of  the  parties, 
because,  when  we  come  to  1878,  when 
3,000Z.  had  been  paid  to  the  bank  on  the 
bills  by  Sanderson  ft  Co.,  we  find  an  ac- 
tion brought  by  the  bank  to  recover  the 
balance — an  order  made  restraining  the 
action — that  is  followed  by  a  statement 
of  affairs  made  by  Fox,  Walker  ft  Co.,  in 
which  we  find  the  debtors  treating  the 
bank  as  creditors  for  the  balance,  and 
Sanderson  ft  Co.  as  creditors  in  respect 
of  the  part  paid  by  them  on  the  bills. 
The  trustee  of  Fox,  Walker  ft  Co.  recog- 
nised that  payment;    and  then,  finally, 
there  is  the  arrangement  between  the 
trustee  of  Fox,  Walker  ft  Co.  and  the 
bank,  and  it  is  clear  that  was  only  a  set^ 
tlement  as  to  2,0002.  after  giving  credit. 
It  appears  to  me  that  it  would  be  acting 
improperly  to  take  advantage  oi  a  settle- 
ment, which  was  a  settlement  of  a  lesser 
sum,  against  the  proof  now  claimed  to  be 
made. 

Taking  the  whole  matter  into  consider- 
ation, I  conclude  that  there  was  an  ori- 
ginal authority  to  Sanderson  ft  Go.  to 
rediscount  the  bills,  and  there  is  also 
evidence  from  which  I  conclude  that  there 
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was  a  reqneet,  or,  at  all  events,  a  sabfle- 
qnent  assent  on  the  part  of  the  acceptors 
to  the  payments  made  bj  Sanderson 
*Go. 

Mr.  Winslow  and  Mr.  LmkltUer  then 
claimed  to  prove  for  515Z.  5«.  1(2.,  for  in- 
terest on  the  amonnt  paid. 

Mr.  BomeTy  eontrtiy  referred  to 
Byles  on  BiXU,  p.  304. 

Our.  adv.  vtdi. 
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Cotton,  L.J.  (on  Jnlj  13). — The  only 
question  remaining  was,  whether  or  not, 
the  proof  being  allowed,  there  should  be 
any  proof  for  interest.  That  was  a  point 
whic^  nnfortonately,  perhaps,  was  not  at 
all  argned  on  the  main  appeal.  It  was 
the  subject  of  a  cross  appeal  given  by  the 
respondent,  and  I  think  that  probably  it 
would  have  been  better  and  have  disposed 
of  the  matter  more  quickly,  if  it  had 
been  mentioned  earlier  and  been  argued, 
because  then  possibly  the  authorities 
which  exist  on  the  subject  would  haye 
been  brought  before  the  Court  and  dis- 
cussed. We  reserved  our  judgment  on 
that  question.  We  are  now  of  opinion 
that  the  proof  for  interest  ought  to  be 
allowed.  If  there  had  been  no  authority 
at  all  on  the  point  the  matter  would  haye 
been  possibly  more  doubtful,  but  in  se- 
veral cases  interest  has  been  allowed,  both 
on  an  expressed  and  an  impUed  contract 
to  indemnify.  The  cases  to  which  I  will 
refer  (I  will  not  refer  to  all  of  them)  are, 
first,  a  case  in  the  Common  Law  Courts 
— Petre  v.  Duneombe  (2),  where  on  a  con^ 
tract  of  indemnity  interest  was  allowed 
by  way  of  damages,  it  being  held  that  in 
such  a  contract  the  person  to  be  indem- 
nified should  be  put  in  the  same  position, 
as  if  the  one  who  had  contracted  to  in- 
demnify him  had,  in  fieKst,  done  what  he 
had  contracted  to  do — that  is,  paid  the 
money  at  the  time. 

yioe-Chancellor  Kindersley,  in  a  yery 
careful  judgment  in  Hitchman  y.  Stewart 
(3),  came  to  the  same  result  where  there 
was  an  implied  contract  by  one  co-surety 

(2)  2  L.  M.  &  P.  107 ;  20  Law  J.  Bep.  Q.B. 
242. 
(S)  8  Drew.  271. 
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to  indemnify  or  repay  another  co-surety 
the  amount  which  the  plaintiff  had  paid 
in  excess  of  his  fair  proportion.  There 
the  Yice-Chancellor  aUowed  interest,  on 
the  ground  that  there  was  an  implied 
contract  to  indemnify,  following  an  old 
case  of  Lawson  y.  Wright  (4),  where  the 
case  had  not  been  argued,  but  where  in- 
terest had  been  allowed  under  somewhat 
similar  circumstances. 

That  decision  has  been  acted  upon  or 
followed  in  a  case  in  Ireland  of  In  re 
Swan's  Estate  (5),  where  Lord  Justice 
Christian  allowed  interest  under  similar 
circumstances,  on  the  same  prinmple,  on 
an  implied  contract  to  indemnify.  Having 
regard  to  those  circumstances,  and  that 
where  there  is  a  contract  to  indemnify 
expressed  or  implied  the  person  to  be  in- 
demnified ought  to  be  put  in  the  same 
position  as  if  the  act  had  been  done  by 
the  party,  we  are  of  opinion  that  the 
proof  for  interest  in  this  case  ought  to  be 
allowed.  That,  of  course,  will  be  up  to 
the  date  of  adjudication. 


Solicitors — ^Lawrence,  Plows  &  Baker,  agents  fbr 
HenzT  Brittan,  Press  &  Inskip,  Bristol,  for 
appeUants ;  TraverSi  Smith  &  Bndthwaite,  for 
respondents. 
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Ba/nJcruptcy  Act,  1869,  ss.  28,  81,  12— 
Acceptance  of  Oomposition  and  AnnuU 
ling  of  Adjudicaiion — Bemedy  for  PrO" 
vahle  Debt — Set-off  in  Administration — 
Effect  of  Oomposition  and  Annulment  of 
Bankruptcy  wnder  Section  28 — Staiuie  of 
Limitations. 

Where  a  composiUon  is  accepted  and  a 
hamhrupiey  annulled  tender  seoHon  28  of 
the  Ba/nkruptcy  Act,  the  amount  of  the 
composition  on  a  provable  debt  is  subsiihUed 
for  the  debt,  whether  the  creditor  proves  or 
not: — Held,  therefore,  that  debts  anterior 
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in  dcUe  to  a  bankruptcy  which  was  so  an* 
nulled  could  not  he  set  off  against  a  benefit 
afterwards  coming  to  the  debtor  under  the 
will  of  the  creditor. 

One  of  the  debts  in  question  was  for 
money  lent  more  tha/n  six  years  before  the 
bankruptcy.  The  Oourt  refused  to  infer 
from  the  date  that  the  debt  had  at  the  time 
of  the  bankruptcy  been  barred  by  the 
Statute  of  Limitations  so  €U  to  be  not 
provable. 

Adjourned  sammonB. 

This  aotion  was  brought  by  ihe  assigiiee 
of  a  share  of  residue  to  administer  the 
real  and  personal  estate  of  Lawrence 
Orpen,  who  died  on  the  24th  of  May, 
1874,  having  by  his  will  dated  the  5th  of 
April,  1865,  given  his  estate  to  his  exe- 
cutors in  trust  for  his  children  in  equal 
shares.  An  order  for  accounts  and  en- 
quiries was  made ;  and  the  question  arose 
in  chambers,  to  determine  which  the 
present  summons  was  taken  out,  whether 
the  executors  were,  under  the  circum- 
stances mentioned  below,  entitled  to 
set  off  against  the  share  of  one  of  the 
flons,  Daniel  Orpen,  certain  sums  in 
which  he  had  been  indebted  to  the  tes- 
tator. For  the  purpose  of  determining 
this  question  on  the  present  summons, 
the  parties  had  agreed  on  a  statement  of 
fisMsts  from  which  the  following  facts  are 
taken. 

In  May,  1855,  the  testator  lent  Daniel 
Orpen  1002.  upon  a  promissory  note.  In 
December,  1861,  he  lent  a  further  250Z., 
and  took  as  security  for  the  aggregate 
3502.  a  bill  of  sale  under  SQal,  which 
contained  a  covenant  for  payment.  In 
December,  1863,  he  lent  a  further  2001. 
on  a  promissory  note. 

In  August,  1868,  Daniel  Orpen  executed 
a  composition  deed  to  which  the  testator 
was  not  scheduled  as  a  creditor.  In 
June,  1872,  Daniel  Orpen  was  adjudicated 
a  bankrupt ;  and  on  the  4th  of  September, 
1872,  a  resolution  was  passed  by  the 
creditors  under  the  28th  section  of  the 
Bankruptcy  Act,  1869,  for  the  accept- 
ance of  a  composition  of  2s.  6d.  in  me 
pound,  upon  condition  of  the  adjudica- 
tion being  annulled;  and  providing  tJiat 
the  composition  was  to  be  payable  within 
fourteen  days  after  the  approval  of  the 


Court  to  the  resolution  and  the  order 
annulling  the  bankruptcy.  The  com- 
position was  approved  by  the  Court,  and 
by  an  order  dated  the  18th  of  September, 
1872,  the  adjudication  was  annulled. 
The  testator  did  not  prove  in  the  bank, 
ruptcy,  and  did  not  receive  any  com- 
position. 

Daniel  Orpen  charged  his  share  in  the 
testator's  es^te  in  favour  of  the  plaintiff 
on  the  15th  of  December,  1874 ;  and  on 
the  31st  of  July,  1875,  he  was  again  ad- 
judicated bankrupt. 

The  case  contained  a  statement  that 
the  composition  in  1872  was  paid  to  all 
the  creditors  who  proved  in  that  bank- 
ruptcy, but  it  was  stated  at  the  bar  that 
this  mot  was  not  admitted,  having  been 
agreed  to  conditionally  on  production  of 
vouchers  which  were  not  produced. 

Mr.  W.  Pearson  and  Mr.  Methold^  for 
the  plaintiff. — The  executors  cannot  set 
off  if  the  debt  was  extinguished  in  bank- 
ruptcy— 

Oherry  v.  BouUbee,  4  Myl.  &  Or.  442 ; 
7  Law  J.  Ilep.  Chanc.  178 ;  9  Law 
J.  Bep.  Chanc.  118 : 
In   re  Hodgson,  48    Law  J.    Bep. 
Chanc.  52 ;   Law  Bep.  9  Ch.  D. 
673; 
Armstrong  v.  Armstrong^  Law  Bep. 
12Eq.  614. 
That  the  creditor  did  not  prove  is  im- 
material-* 

ElmsUe  v.  Oorrie,  48  Law  J.   Bep. 
Q.B.  462 ;  Law  Bep.  4  Q.B.  D. 
295; 
Heather  v.   Weibbj  46  Law  J.  Bep. 
C.P.  89 ;  Law  Bep.  2  C.P.  D.  1. 
Mr.  Oraham  Hastings  and  Mr.  JBomar, 
for  the  executors. — ^We  never    proved, 
and  therefore  can  set  off  the  whole  debt — 
atammers  v.  Elliott,  37  Law  J.  Bep. 
Chanc.  353 ;  Law  Bep.  S  Chano. 
195; 
Bailey  v.  Johnson,  41  Law  J.  Bep. 
Exch.  211 ;  Law  Bep.  7  Exch.  263. 
Our  right  does  not  depend  on  whether 
the    testator    could    have    sued    Daniel 
Orpen,  for  a  debt  barred  by  time  may  be 
set  off.     The  bankruptcy  cannot  be  relied 
on,  for  it  was  annulled.     The  claim  on 
the  promissory  note  of  1863  was  clearly 
not  provable,  being  barred  by  time. 
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Hall,  Y.G. — I  cannot  distingaish  this 
oaae  in  principle  from  Oherry  y.  BouUbee, 
Ing^nioas  argaments  have  been  suggested 
with  reference  to  the  position  of  this 
particolar  creditor,  having  regard  to  the 
fact  that  the  testator  never  proved  his  debt. 
First,  it  is  said  that  the  bankruptcy  being 
annulled  things  are  in  the  same  position 
as  if  there  had  been  no  bankruptcy. 
Now,  under  such  circumstances  things 
are,  generally  speaking,  in  the  same  posi- 
tion as  if  there  had  been  no  bankruptcy, 
subject  to  this — ^that  something  has  oc- 
curred with  reference  to  the  creditors 
and  the  debts  which,  having  occurred, 
takes  the  place  of,  and  is  in  substitution 
for,  the  remedies  which  the  craditors 
wotild  otherwise  have  in  reference  to 
their  debts.  The  creditors  have  some- 
thing substituted  for  their  debts ;  and  that 
change  having  taken  place,  and  the  com- 
position proceeding,  the  debtor's  position 
was  that  he  was  liable  in  respect  of  the 
composition  to  every  creditor  who  could 
have  come  in  under  the  bankruptcy. 
The  creditor's  former  debts  had  ceased  to 
be  debts  at  all.  No  doubt  the  word 
"  annul "  is  a  flexible  word,  which  some* 
times  means  superseding  and  sometimes 
destroying  the  bankruptcy  from  the 
beginning;  but  what  is  done  must  be 
subject  to  what  was  rightfully  done  under 
the  bankruptcy,  which,  for  the  purposes 
of  this  case,  means  subject  to  the  sub- 
stitution of  a  right  to  be  paid  the  com- 
position for  the  original  debt.  It  was 
said  that  this  particular  creditor  was  in 
some  better  position  by  reason  of  his  not 
having  sent  in  his  claim.  But  that  is 
not  so.  His  rights  are  controlled  by  the 
resolution  passed  by  the  other  creditors. 

Then  it  was  argued  that  if  this  creditor 
had  attempted  to  come  in  he  would  have 
been  barred  by  the  Statute  of  Limita- 
tions. I  cannot  say  that  that  would  be 
so.  That  is  an  issue  which  I  cannot  try. 
The  Statute  of  Limitations  might  have 
been  met  by  proof  of  acknowledgment  or 
in  some  other  way ;  for  the  present  pur- 
pose I  must  take  it  that  the  claim  was  a 
provable  debt  within  the  Bankruptcy 
Act.  If  it  was  barred,  it  would  be  an 
assumption  in  the  creditor's  fiivour  to 
take  it  that  he  oould  have  come  in  and 
shared  i&  the    composition.     On  these 
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grounds  I  hold  that  this  debt  was  within 
the  resolution,  and  was  bound  by  it. 
Then,  if  the  man  does  not  choose  to  bring 
in  his  debt,  he  cannot  be  paid;  but  he 
can  be  in  no  better  position  for  not  bring- 
ing it  in.  He  cannot  make  any  case 
bettering  his  situation  on  the  ground  that 
the  composition  has  not  been  paid.  The 
remaining  point  is,  whether  the  amount 
of  the  composition  upon  the  claim  ought 
now  to  be  paid ;  and  with  regard  to  that 
I  wiU  hear  Mr.  Pearson. 

Mr.  Pearson, — The  original  debts  are 
now  all  clearly  barred  by  the  statute, 
except  the  covenant  of  December,  1861. 
But  the  executors  ought  to  have  proved 
in  the  bankruptcy  of  1876,  if  they  were 
to  recover  at  all.  They  did  not  go  in 
under  that  because  they  had  not  under 
the  composition. 

Hall,  V.O. — ^I  will  allow  the  deduction 
of  the  unpaid  composition  of  2«.  6(2.,  for 
that  was  properly  payable  and  claimable 
at  the  death  of  the  testator  in  1874,  and 
nothing  which  has  taken  place  since  that 
date  destroys  or  impairs  the  right  then 
existing.  Treating  it  as  so  payable,  the 
Statute  of  Limitations  has  nothing  to  do 
with  it,  for  a  right  of  retainer  is  not 
barred  by  the  statute.  I  cannot  draw 
any  inference,  from  the  testator  having 
omitted  to  go  in  and  prove,  that  he 
abandoned  the  debt.  I  will  therefore 
allow  that  2«.  ^d.  Interest  on  the  whole 
debt  being  calculated  up  to  the  bank- 
ruptcy (but  under  the  promissory  note 
only  six  years'  arrears  of  interest),  the 
composition  will  be  on  the  principal  and 
interest  so  due  at  the  date  of  the  bank- 
ruptcy. 


SoIicitx>m— Bolton  &  Co.,  for  plaintiff;  Joseph 
Plaskitt,  agent  for  F.  Smootby,  Braiotree,  for 
executors. 
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OHANCEBY  DIVISIOK. 


[N.S. 


[IN  THE  COUBT  OF  APPEAL.] 
Jessel,  M.B. 
James,  L.J. 

Cotton,  L.J.  >     warner  v.  mosses. 
1880. 
Nov.  4. 

PrcLcHoe — Agreement  to  take  Evidence  hy 
Affidavit  —  Examination  of  Witnesses  de 
lene  esse^Order  XXXVII.  rule  4t— Order 
XXXVIIL 

When  the  parties  to  an  action  agree 
under  Order  XXXVIII,  to  take  the  evidence 
in  the  action  hy  affidavit^  and  either  party 
subsequently  finds  himself  unable  to  procure 
affidavit  evidence^  either  by  reason  of  the 
refusal  of  witnesses  to  maJce  affidavits  or 
other  good  cause,  the  Oourt^  on  his  applica^ 
Hon  for  leave  to  be  relieved  from  the  agree" 
mentf  will,  on  good  cause  shewn,  direct  the 
reluctant  witnesses,  who  must  be  namied,  to 
be  examined  viva  voce,  or,  at  the  option  of 
the  other  party,  discharge  the  a^greement 
and  order  all  the  evidence  to  be  taken  viva 
voce,  at  the  trial. 

Whenever  it  is  shewn  that  a  necessary 
witness  is  either  going  abroad,  or  is  from 
illness,  age  or  other  infirmity  likely  to  be 
unable  to  attend  the  trial,  an  order  can  be 
obtained  under  Order  XXXVII.  rule  4 
for  his  examination  before  an  offi^yer  of  the 
Court,  A  like  order  can  be  obtained  when- 
ever  it  shall  appear  to  the  Oourt  necessary 
for  the  purposes  of  justice. 

Appeal  from  the  decision  of  BacoD,Y.C. 

On  the  24th  of  Febrnaiy,  1880,  the 
parties  in  this  action  agreed  to  take  the 
evidence  in  the  action  bj  affidavit^  bat 
afl;er  the  agreement,  the  pliuntiff 's  solicitor 
ascertained  that  several  witnesses,  whose 
evidence  was  most  material  to  support  the 
plaintiff's  case,  declined  to  make  affi- 
davits. Thereupon  he  obtained  an  order 
in  chambers,  nnder  Order  XXXVII.  rule 
4,  for  liberty  to  examine  witnesses  ex 
parte  apon  oath  touching  the  matters  in 
question  in  the  action,  on  the  g^und  that 
the  only  way  in  which  the  evidence  of 
the  reluctant  witnesses  could  be  taken 
was  by  summoning  them  before  an  exa- 
miner. 

The  defendant  appealed  against  the 
order. 


Mr,  8.  Dickinson,  for  the  appellant. — 
The  plaintiff  is  bound  to  take  the  evidence 
by  affidavit.  If  he  finds  he  cannot  do  so 
he  should  take  out  a  summons  for  leave 
to  be  relieved  from  the  agreement.  At 
any  rate  he  is  not  entitled  to  examine 
unwilling  witnesses  ex  parte — 
Smith  V.  Baker,  4  N.B.  321. 

[He  was  stopped.] 

Sir  H.  M.  Jackson  and  Mr.  0,  Woods, 
for  the  respondent. — The  Vice-Ohancellor 
had  abundant  jurisdiction  to  make  this 
order,  and  under  the  circumstances  he 
was  justified  in  making  it.  It  could  have 
been  obtained  under  the  old  Chancery 
practice,  and  it  is  only  superseded  by  the 
new  rules,  if  at  all,  hy  implication.  We 
admit  the  order  may  have  gone  too  far  in 
not  giving  the  names  of  the  witnesses, 
but  that  defect  we  are  willing  to  make 
good. 

Jessel,  M.B. — In  this  particular  case 
it  appears  to  me  ihat  there  was  no  juris- 
diction to  make  the  order,  and,  even  if 
there  had  been  jurisdiction,  I  should  still 
have  been  of  opinion  that  the  order  oo^ild 
not  be  maintained.  In  the  first  place,  it 
must  be  recollected  that,  nnder  Order 
XXXVII.  rule  1,  evidence  in  any  action 
is  to  be  given  by  witnesses  examined  viva 
voce  in  open  Court.  The  only  exceptions 
are  those  mentioned  in  the  4th  rule  of 
the  same  Order,  and  where,  nnder  Order 
XXXVIIL,  by  consent  of  the  parties,  the 
evidence  is  to  be  taken  by  affidavit.  In 
this  case  there  has  been  consent  to  take 
evidence  by  affidavit,  and,  consequently, 
in  no  other  way  can  the  evidence  be  taken 
for  this  trial.  K,  however,  it  should 
appear  that  one  of  the  parties  has  given 
the  consent  by  mistake,  there  is  a  mode 
by  which  that  party  can  be  released  firom 
the  consequence  of  that  mistake. 

I  have  had  several  cases  before  me  in 
which  application  has  been  made  to  be 
released  from  the  consequences  of  such  a 
mistake.  The  solicitor  has  in  those  cases 
made  an  affidavit  somewhat  to  this  effect 
— ^that  at  the  time  he  gave  the  consent  to 
take  the  evidence  by  a&davit,  he  believed 
his  witnesses  would  make  affidavits ;  he 
has  since  ascertained  that  one  or  more  of 
the  witnesses  whom  he  had  expected  to 
make  affidavits,  and  whose  names  and 
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Jfamer  t.  Ma$9es,  Jpp, 

addresaes  he  gave,  were  relaoiant  to  make 
affidavits  and  refused  to  do  so,  and  he, 
therefore,  applied  that  those  witnesses 
might  be  examined  viva  voce  at  the  trial, 
or,  at  the  option  of  the  other  party,  that 
the  agreement  should  be  pat  an  end  to 
and  all  the  witnesses  shonld  be  examined 
viva  voce  at  the  trial ;  and  if  those  &ct8 
were  made  ont,  then,  under  the  general 
jurisdiction  of  the  Court  to  relieve  from 
a  slip  or  mistake  in  practice,  I  have  made 
an  order  giving  the  other  side  the  option 
of  having  all  the  witnesses  examined  at 
the  trial  or  only  those  who  refuse  to  make 
their  affidavits.  But  in  the  present  in- 
stance there  is  no  such  application.  The 
agreement  stands  and  is  binding  on  the 
other  side  to  get  affidavits  from  these  wit- 
nesses ;  and  yet  an  order  has  been  made 
allowing  the  plaintiff  to  examine  anj 
witnesses  he  pleases  (including,  therefore, 
the  defendant's  witnesses)  exparUj  before 
any  examiner  of  his  own  choosing.  Now 
the  4th  rule  is  in  general  terms :  "  The 
Court  or  the  Judge  may,  in  any  cause  or 
matter  where  it  shall  appear  necessary  for 
the  purpose  of  justice,  make  any  order 
for  the  examination  upon  oath  before  any 
officer  of  the  Court,  or  any  other  person  or 
persons,  and  at  any  place,  of  any  witness  or 
person,  and  may  order  any  deposition  so 
taken  to  be  filed  in  the  Court,  and  may 
empower  any  party  to  any  such  cause  or 
matter  to  give  sach  depositions  in  evidence 
therein  on  such  terms  (if  any)  as  the  Court 
or  Jadge  may  direct."  That  is  general  in 
terms,  but  in  regard  to  the  provisions  of 
an  Act  of  Parliament^  one  must  recollect 
what  the  practice  was  it  was  intended  to 
meet.  I  do  not  intend  to  cut  down  the 
generality  of  its  terms,  but  it  is  confined 
to  cases  in  which  it  appears  "necessary  for 
the  purposes  of  justice."  Now  it  cannot 
be  necessary  for  the  purposes  of  justice 
to  examine  witnesses  before  the  trial  who 
can  attend  at  the  trial,  and  accordingly, 
this  rule  of  the  Order  has  been  used  in 
cases  mentioned  in  Mr.  Wilson^s  book  (1), 
where  witnesses  are  going  abroad,  or  who 
from  age  or  illness  or  other  infirmity  are 
likely  to  be  unable  to  attend  the  trial,  and 
then  they  examine  the  witnesses  de  bene 
eMd,  and  they  are  examined  in  the  usual 
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way  ;  bat  to  have  such  an  order  you  must 
have  evidence  that  the  witness  cannot 
attend  the  trial.  I  do  not  wish  to  confine 
the  object  of  this  rule  to  the  cases  I  have 
mentioned.  It  does  extend,  no  doabt,  as 
it  says,  to  all  cases  where  "  it  shall  appear 
necessary  for  the  purposes  of  justice." 

Now,  having  said  this  much,  I  am  not 
aware  of  any  case  where  it  can  be  neces- 
sary for  the  purposes  of  justice  that  wit- 
nesses should  be  examined  ex  parte;  I 
do  not  say  a  case  cannot  arise,  bat  as  a 
general  rule  a  witness  should  not  be  exa- 
mined ex  parte.  That  is  not  the  practice 
under  the  rule.  A  witness  examined  de 
bene  esse  is  examined  by  both  parties. 
There  might  be  a  case  of  imminent  danger 
of  death,  in  which  either  party  should  be 
at  liberty  to  attend,  and  therefore  it 
would  not  be  necessary  that  both  parties 
shoald  attend  ;  but  it  must  be  shewn  to  be 
necessary  for  the  purposes  of  justice. 
But  if  there  were  power  to  mase  this 
order,  still  I  think  it  should  not  have  been 
made  ex  parte. 

There  is  another  objection  to  the  order : 
it  should  state  the  names  of  the  wit- 
nesses to  be  examined,  but  it  allows  the 
plaintiff  to  examine  any  witnesses  he 
pleases,  and  to  subpoena  every  one  of  the 
defendant's  witnesses  and  examine  them 
accordingly.  Of  course  no  such  power 
should  be  given  to  either  side.  If  the 
learned  Judge's  attention  had  been  called 
to  the  possible  effect  of  the  order,  he 
would  not  have  made  it  in  that  shape. 

I  think  the  right  course  is  simply  to 
discharge  the  order  with  costs,  without 
preiadice  to  any  application  which  the 
plaintiff  may  make  as  to  the  mode  of 
giving  evidence  at  the  trial. 

Jamks,  L.J.,  and  Cotton,  L.J.,  con- 
curred. 

Solicitors — Janson,  Cobb  &  Pearson,  for  appel- 
lant ;  J.  W.  Sykes,  for  respondent. 


(1)  2nd  ed.  p.  269. 
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IT,  J.  1 

880.  } 

9,  21, 29.  J 


In  re  mead. 

AUSTIN  V.  MEAD. 


Fry,  J. 

1880 
June  19 

Donatio  Mortis  Causa — BUI  of  Exchange 
— Deposit — Cheqrie, 

M,,  while  in  contemplation  of  deaths 
signed  a  cheque  for  500^.,  part  of  a  larger 
sum  on  deposit  at  seven  days*  notice,  and 
gave  it  to  A.  thai  he  might  give  notice  and 
get  cash  for  the  donor* s  wife,  M,  died  &e- 
fore  the  notice  expired: — Held,  that  there 
was  not  a  good  d&naUo  mortis  causa, 

Jlf.,  while  in  contemplation  of  deaths  gave 
two  hills  of  exchange  to  A,  to  realise  when 
due  for  M,*s  wife.  M.  died  before  the  bills 
became  due: — Held,  there  was  a  good  dona- 
tio mortis  causa. 

Job  Mead,  tbe  testator  in-  tliis  action, 
aboat  a  fortnight  before  he  died,  when  in 
his  hist  ilhiess  and  in  contemplation  of 
death,  ffave  two  bills  of  exchange  to  one 
John  Anderson,  and  asked  him  to  take 
the  bills  and  present  them  at  pwtaritj, 
and  get  the  money  and  hand  it  to  his,  the 
testator's,  wife,  Hannah  Mead.  Ander- 
son promised  to  obtain  the  money  when 
the  bills  matured,  but  handed  tnem  to 
Mrs.  Mead  for  custody,  to  be  kept  in  the 
meanwhile  where  they  had  previously 
been.  The  testator  died  before  the  bills 
matured. 

The  testator  had  deposited  a  sum  of 
2,7001  at  interest  with  the  London  and 
Westminster  Bank,  subject  to  be  with- 
drawn on  giving  the  bank  seven  days' 
notice.  The  deposit  note  or  receipt  he 
held  of  the  bank  had  on  the  back  a  form 
of  cheque,  and  attached  to  it  a  form  of  no- 
tice. Two  days  before  his  death  the  tes- 
tator sent  for  Anderson,  and  stated  that 
he  wished  to  give  his  wife  5002.,  part  of 
the  2,7002.  The  form  of  notice  to  with, 
draw  was  handed  to  Anderson  by  the 
testator,  and  due  notice  to  withdraw  5002. 
in  seven  days  was  given  by  Anderson  to 
the  bank,  who  informed  him  that  the 
cheque  must  be  signed.  He  returned  to 
the  testator,  and  the  cheque  at  the  back 
of  the  receipt  was  filled  up  for  500Z.,  and 
was  signed  by  the  testator  and  handed  to 
Mrs.  Mead. 

The  questions  in  the  action  were, 
whether  there  was  a  good  donalio  mortis 


ca/tisa  of  the  5002.,  and  whether  a  good 
donatio  m>ortis  causa  of  the  bills  of  ex- 
change. 

Mr,  JoycOy  for  the  plaintifib,  the  execu- 
tors. 

Mr.  North  and  Mr,  T.  0,  Jarvis,  for 
Mrs.  Mead,  contended  that  the  testator 
intended  an  out-and-out  gift,  and  could 
at  that  time  have  done  nothing  more  to 
fiilfil  it,  and  that  the  case  was  within  the 
principles  of  the  cases, 

Moore  v.  Moore,  43   Law   J.  Bep. 
Ghanc.  617 ;  Law  Bep.  18  Eq.  489 ; 
Bolls  V.   Pearce,  45   Law  J.   Bep. 
Ghanc.  791 ;  Law  Bep.  5  Gh.  D. 
730; 
Veal  V.  Veal,  27  Beav.  303 ;  29  Law 
J.  Bep.  Ghanc.  321. 
Mr,  Fraser,  for  the  residuazy  legatees, 
argued  that  neither  in  the  case  of  the 
cheque  for  the  part  of  the  money  on  de- 
posit nor  of  the  bills  of  exchange  was 
there  an  intention  by  the  testator  to  make 
an  immediate  gift,  and  in  both  cases  the 
gift  was  incomplete  as  a  donatio  mortis 
ca/usa,  and  was  within-  the  principle  of 
the  cases, 

Beak  v.  BeaJc,  41  Law  J.  Bep.  Ghanc. 

470 ;  Law  Bep.  13  Eq.  489 ; 
Hewiity,  Kaye,  37  Law  J.  Bep.  Ghanc. 
633 ;  Law  Bep.  6  Eq.  198. 
The  following  authorities  were  also  re« 
ferred  to : — 

Rankin  v.  Wegudin,  27  Beav.  309 ; 

29  Law  J.  Bep.  Ghanc.  323  n ; 
Bouts  V.  Ellis,  4  De  Oex,  M.  ft  0. 
249 ;  17  Beav.  121 ;  22  Law  J.  Bep. 
Ghanc.  716 ; 
Amis  V.  WUt,  33  Beav.  619 ; 
Bromley  v.  Brunionf  37  Law  J.  Bep. 
Ghanc.  902 ;  Law  Bep.  6  Eq.  275 ; 
Byhs  an  Bills,  4th  ed.  p.  176. 

Fbt,  J.,  stated  the  facts  in  relation  to 
the  5002.,  and  said — Had  the  testator 
given  the  deposit  note  with  a  view  to 
grive  immediate  right  to  receive  the  whole 
money,  it  would  he  a  good  donaiio  itioifw 
causa.  In  my  judgment,  looking  at  the 
whole  of  the  circumstances  of  the  case, 
it  does  not  appear  that  the  delivezy  to 
Mr.  Anderson  or  to  the  wife  was  with 
the  intention  of  making  the  g^  other- 
wise than  by  virtue  of  the  notice  and 


mCHASLMAS  1880  to  MIOflAELUAB  1881. 


VoInSO.] 

In  r§  Mead. 

eheqne^  and  in  oonseqnenoe  of  the  death 
of  toe  testator  before  the  oheqne  was 
payable  it  was  not  a  good  doncUio  moriU 
e4Mu»a.  With  regard  to  the  other  part  of 
the  case,  I  reserve  that  for  farther  con- 
sideration. 

Fbt,  J.  (on  June  29),  with  respect  to 
the  bills  of  exchange,  said  he  thoaght  the 
case  was  goyemed  by  the  case  of  Veal  y. 
Veal^  and  he  shonld  hold  there  was  a  good 
donaHo  nuniii  eauia. 


Sdlidtor — ^T.  Noton,  for  all  parties. 
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Jbssil,  M.B.1  aslatt  v.  thi  mayor  and 
1880.        >    GOBPO&ATioN  or  south- 
Not.  8.      J      AXFIOH. 

Alderman — Privaie  Arrangemeni  with 
OredUors  -*  Dtsqualifiecttion  —  Municipal 
OorporaHona  Ad^  1885,  s,  52 — Debtors  Act^ 
1869,  8.  21. 

An  alderman  of  a  borough  made  a  prO' 
posal^  by  circular  letter j  to  his  creditors,  that 
they  should  accept  a  composition  on  his 
debts.  This  was  assented  to,  and  the  alder* 
man  borrowed  a  sum  of  money  for  the  pur* 
pose  pf  paying  the  composition,  and  gave  a 
biU  of  sale,  to  which  the  general  body  of 
creditors  were  not  parties,  to  secure  the 
amount  borrowed : — Held,  that  he  had  not 
become  disqualified  under  the  provisions  of 
the  Municipal  Corporations  Act,  1835,  s.  52, 
or  of  the  Debtors  Act,  1869,  s.  21. 

The  Chancery  Division  of  the  High  Court 
has,  since  the  passing  of  the  Judicalure 
Acts,  jurisdiction  to  restrain,  by  injunction, 
persons  improperly  threatening  to  remove  an 
alderman  from  his  office. 

The  plaintiff,  an  alderman  of  the 
boronsrh  of  Southampton,  in  Jannary, 
1880,  being  then  also  an  alderman,  sent 
to  his  creditors  a  circular  letter  contain- 
ing proposals  for  the  composition  of  his 
debts,  which  proposals  were,  in  most 
instances,  accepted  by  them.  He  then 
borrowed  the  money  necessary  for  the 
purpose,  and  paid  the  creditors,  and  gave 
afaul  of  sale  of  his  stock-in-trade  to  secure 


the  money  so  borrowed.  But  the  general 
body  of  creditors  were  no  party  to  this 
deed,  and  no  composition  deed  was  exe- 
cuted by  him,  nor  did  he  take  any  pro- 
ceedings for  liquidation. 

The  Municipal  Corporations  Act,  1835, 
s.  52,  enacts  that  if  any  alderman  of  any 
borough  shall  (inter  alia)  "  compound  by 
deed  "  with  his  creditors,  he  shall  there- 
upon immediately  become  disqualified,  and 
shall  cease  to  hold  his  office.  And  the 
Debtors  Act,  1869,  s.  21,  provides  that 
this  disqualification  ^'  shall  extend  to  eyery 
arrangement  or  composition  by  a  mayor, 
alderman  or  town  councillor  with  his 
creditors  under  the  Bankruptcy  Act, 
1869,  whether  the  same  is  made  by  deed 
or  otherwise."  On  the  4th  of  November, 
the  mayor  of  Southampton  summoned  a 
meeting  of  the  corporation  to  declare  the 
office  of  alderman  held  by  the  plaintiff 
▼oid,  and  to  elect  another  alderman  in  his 
place.  The  plaintiff  now  applied  by  mo- 
tion to  restrain  them  from  so  doing. 

Mr,  OhUty  and  Mr,  Maidlow,  for  the 
plaintiff,  stated  the  facts  of  the  case. 

Mr,  Ince  and  Mr,  Thurstan  Holland,  for 
the  defendants,  the  mayor  and  coroora- 
tion. — ^First^  we  submit  that  your  Lord- 
ship has  no  jurisdiction,  the  case  being 
one  of  the  class  assigned  to  the  Queen's 
Bench  Division.  The  Act  9  Anne,  c.  20, 
gave  to  a  person  improperly  kept  out  of 
a  municipal  office  the  peculiar  remedy  of 
applying  for  a  writ  of  quo  warranto,  appli- 
cation loT  which  could  be  made  to  the 
Court  of  Queen's  Bench  only.  That  Act 
is  still  in  force,  and  the  Judicature  Act, 
1873,  s.  34,  specially  reserves  to  the 
Queen's  Bench  Division  all  causes  and 
matters,  civil  and  criminal,  which  would 
have  been  within  the  exclusive  cognisance 
of  the  Court  of  Queen's  Bench  in  the 
exercise  of  its  original  jurisdiction  if  the 
Act  had  not  been  passed.  The  proper 
remedy,  therefore,  is  by  writ  of  quo  war* 
ranto. 

The  next  point  is,  that  the  plaintiff 
comes  within  the  provisions  of  the  Muni- 
cipal Corporations  Act,  1835,  s.  52,  and 
the  Debtors  Act,  1869,  s.  21.  The  object 
of  those  Acts  was  to  prevent  an  insolvent 
person  from  being  an  alderman. 

[The  plaintiff  was  called  and  cross- 
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examined  on  an  affidavit  which  he  had 
made  in  support  of  the  motion,  and  ad- 
mitted that  he  had  given  a  bill  of  sale  of 
his  stock-in-trade;  but  it  turned  out  to 
have  been  executed  only  for  the  benefit 
of  the  person  who  had  advanced  him  the 
money  wherewith  to  pay  the  composition, 
and  the  general  body  of  creditors  were 
not  parties  to  it.] 

Mr.  W.  F.  Hamilton  appeared  for  the 
burgesses  of  Southampton. 

The  following  oases  were  referred  to : — 
The  Queen  v.  The  Oouncillore  of  the 
Borough  of  Derby ,   7  Ad.   A  B. 
419; 
.  The  Attomey-Oeneral  v.  The  Mayor  of 
Liverpool^  1  Myl.  &  Or.  171 ; 
and 

Hedley  v.  BcUes,  49  Law  J.  Rep. 
Chanc.  170;  Law  Rep.  13  Ch.  D. 
498. 

The  Mastbb  of  thb  Bolls. — In  a  case 
of  this  great  importance  I  should  have 
been  very  glad  if  an  opportunity  could 
have  been  afEorded,  in  the  first  instance, 
to  counsel  to  make  themselves  more 
thoroughly  familiar  with  the  whole  of  the 
subject  than  it  has  been  possible  for  them 
to  do  in  the  short  time  allowed ;  and,  in 
the  next  place,  for  the  Court  also  to  con- 
sider the  various  serious  and  important 
questions  which  have  been  raised,  before 
delivering  a  judgment  which,  from  the 
nature  of  the  case — though  it  is  on  an 
interlocutory  application — ^must  be  final ; 
because,  if  the  matter  is  not  disposed  of 
to-day,  it  can  never  be  disposed  of  in  any 
way  whatever,  as  far  as  the  corporation 
is  concerned,  with  regard  to  the  use  they 
intend  to  make  of  the  resolution  which 
they  propose  to  pass.  However,  I  am  not 
entitled  to  deny  justice  simply  because 
the  time  allowed  me  to  make  up  my  mind 
on  the  difficult  questions  involved  is 
limited,  where  the  necessity  of  the  case 
compels  me  to  adjudicate  to-day  or  not  at 
all ;  and  I  must  say,  if  any  miscarriage  of 
justice  should  take  place,  it  is  the  defen- 
dants who  are  to  blame,  because  this 
gfentleman,  having  made  a  partial  compo- 
sition with  his  creditors  m  January  of 
this  year  (a  fact  which,  in  my  opinion, 
must  have  been  known  in  the  town  of 
Southampton,  this  gentleman  being  an 


alderman  of  the  town,  and  the  composi- 
tion which  was  proposed  having  been 
submitted  to  the  meeting  of  creditors,  and 
circulars  having  been  issued  to  all  the 
creditors,  seventy  in  number),  no  step 
is  taken  by  the  corporation,  with  a 
view  to  fo^eiting  the  office  of  alder- 
man which  he  held,  until  the  notice 
of  the  4th  of  this  month;  and  then 
a  meeting  is  to  be  called  to-day,  the  8th 
of  November,  to  declare  the  office  void. 
Consequently  the  pressure  of  time  comes 
from  the  delay  on  the  part  of  the  corpo- 
ration in  taking  any  steps  from  January 
of  this  year  untal  the  4th  of  November. 

The  facts  of  the  case  appear  to  me  to 
be  clear  beyond  controversy.  There  was 
a  proposal  for  a  composition  in  January 
last  made  by  the  plaintiff  to  his  creditors. 
This  was  accepted  by  a  considerable  num- 
ber of  them,  but  not  by  all.  The  proposal 
seems  to  have  been  made  by  circular 
letter.  There  was  no  deed.  The  only  deed 
executed  was  a  bill  of  sale  on  the  plain- 
tiff's stock-in-trade,  which  appears  to 
have  been  duly  registered,  by  which  he 
assigned  his  stock-in-trade  as  a  security 
for  a  sum  of  money  which  he  raised  for 
the  purpose  of  paying  off  the  creditors, 
to  which  deed  the  creditors  are  not  par- 
ties. It  appears  to  me,  therefore,  that 
what  took  place  last  January  is  not  a  com- 
position within  the  52nd  section  of  the 
Municipal  Corporations  Act,  1835.  The 
words  are,  "  or  shall  compound  by  deed 
with  his  creditors."  Nor  is  it  a  composi- 
tion within  the  Act  32  <fc  33  Vict.  c.  62, 
which  extended  the  provisions  of  the 
Municipal  Corporations  Act  to  every 
arrangement  or  composition  by  a  mayor, 
alderman  or  town  councillor  *'  with  his 
creditors"  under  the  Bankruptcy  Act, 
"  whether  the  same  is  made  by  deed  or 
otherwise,"  it  not  being  a  composition 
under  the  Bankruptcy  Act  of  1869.  The 
result  is,  that,  according  to  the  plain 
meaning  of  these  sections,  the  plaintiff  is 
not  liable  to  the  penalty  imposed  upon 
him,  or  to  a  forfeiture  of  the  office  ;  and 
whatever  I  may  think  as  to  the  spirit  or 
meaning  of  the  section,  I  am  not  entitled 
to  get  rid  of  the  limitation  imposed  by 
the  Legislature,  because,  if  it  was  intended 
that  a  man  compounding  in  any  way  with 
his  creditors  should  be  subject  to  the  dis- 
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ability  mentioned  in  the  section,  nothing 
conld  have  been  easier  than  to  have  said 
so,  especially  when  yon  look  to  the  last 
Act,  which  is  still  limited  to  ''  nnder  the 
Bankraptcy  Act  of  1869."  Those  words 
are  eyidently  put  in  intentionally,  accord- 
ing to  some  view,  which  I  do  not  profess 
to  understand,  that  a  composition  with 
creditors  was  not  a  disability  nnless  it 
took  place  under  the  Bankruptcy  Act  of 
1869.  The  result,  therefore,  is  that  this 
gentleman  has  not  become  disqualified, 
and  has  not  ceased  to  hold  office  as  an 
alderman. 

Now,  that  being  so,  the  corporation  had 
no  right  to  call  a  meeting  to  declare  the 
office  void,  nor  have  they  any  right  to 
impede  the  plaintiff  in  his  exercise  of  the 
office  of  alderman.  The  statement  that 
the  meeting  itself  will  do  him  no 
harm  is  not,  in  my  opinion,  a  suffi- 
cient answer.  It  is  no  doubt  an  injury 
to  him  to  declare  the  office  void  if  it  is 
not  void,  and  it  is  still  more  an  injury  to 
elect  some  one  else  to  fill  the  office,  and 
thereby  impede  him  in  the  exercise  of 
that  office.  On  the  merits,  therefore,  if 
they  can  be  called  merits — that  is,  on  the 
l^al  aspects — of  the  case,  I  have  no  doubt 
whatever  that  what  is  proposed  to  be 
done  on  the  part  of  the  corporation  is  not 
warranted  by  the  Act  of  Parliament. 

Then  a  further  question  is  raised  as  to 
whether  I  ought  to  interfere  by  injunc- 
tion. It  is  said,  and  I  believe  with 
perfect  truth,  that  no  such  injunction  was 
ever  heard  of  formerly,  and  there  was  a 
very  good  reason  for  it,  namely,  that  the 
Courts  of  Common  Law  which  exercised 
jurisdiction  over  cases  of  this  kind  had  no 
power  to  grant  an  injunction,  because  the 
Judicature  Act  which  enabled  them  to  do 
so  was  not  passed  until  a  very  recent 
date,  and  therefore  you  could  not  have 
an  injunction,  as  far  as  the  Common  Law 
Courts  were  concerned;  nor  was  it  the 
habit  of  the  Court  of  Chancery  to  grant 
an  injunction  in  aid  of  a  legal  right  where 
the  man  was  in  possession  of  an  office. 
He  was  not  turned  out,  and  the  mere  fACt 
that  they  were  taking  some  proceeding  to 
test  his  right  to  continue  in  the  office 
was  never  considered  a  ground  for  inter- 
fering by  injunction.  The  result  would 
have  been  a  very  singular  one  if  it  had 
Vol.  50. — Okako. 
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been,  because  the  Court  of  Chancery 
might  have  restrained  persons  from  inter- 
fering with  another  in  the  exercise  of  an 
office,  and  then  a  trial  would  have  been 
directed,  which  nobody  could  initiate, 
because  the  person  who  held  the  office 
could  not  take  any  proceeding  by  qiw 
warranto  or  otherwise,  and  there  could  be 
no  application  to  compel  the  other  party 
who  disputed  his  title  to  take  any  such 
proceeding.  One  can,  therefore,  well 
understand  from  the  mode  in  which  the 
jurisdiction  was  then  exercised,  that  a  pre- 
cedent cannot  be  found  for  such  a  case  as 
this.  I  mentioned  in  the  course  of  the 
argument  a  case  within  my  own  experience 
— the  case  of  The  Queen  v.  The  Mayor  of 
Dover  (not  reported) — ^in  which  the  Court 
of  Queen's  Bench  solemnly  decided  two 
years  after  the  writ  was  issued,  and  one  year 
after  the  mayor  was  out  of  office,  that  he  had 
no  right  to  be  mayor  at  all.  One  cannot 
help  thinking  that  such  a  state  of  things 
loudly  called  for  a  remedy ;  and,  in  my 
opinion,  that  remedy  was  given  by  the 
25th  section,  sub-section  8,  of  the  Judi- 
cature Act,  1873,  which  says,  "  A  man" 
damns  or  an  injunction  may  be  granted, 
or  a  receiver  appointed,  by  an  interlocu- 
tory order  of  the  Court  in  all  cases  in 
which  it  shall  appear  to  the  Court  to  be 
just  or  convenient  that  such  order  should 
be  made."  Of  course  the  words  "  just 
or  convenient"  do  not  mean  that  the 
Court  is  to  grant  an  injunction  merely 
because  it  thinks  it  convenient.  It  means 
that  the  Court  is  to  grant  an  injunction 
for  the  protection  of  rights,  or  for  the 
prevention  of  injury,  according  to  legal 
principles ;  but  the  moment  you  find  that 
a  man  is  about  to  suffer  a  serious  injury, 
and  there  is  no  pretence  for  inflicting 
that  injury  upon  him,  it  appears  to  me 
that  the  Court  ought  to  interfere. 

It  has  been  said,  and  I  think  truly  said, 
that  as  a  general  rule  the  Court  only  in- 
terferes where  there  is  some  question  of 
property.  I  do  not  think  that  the  inter- 
ference of  the  Court  is  absolutely  confined 
to  that  now ;  there  maybe  cases  in  which 
the  Court  would  interfere  where  personal 
status  is  the  only  thing  in  question,  but 
it  is  not  necessary  for  me  to  decide  that  at 
the  present  moment.  Even  if  the  limited 
rule  only  were  to  apply,  it  is  admitted  on 
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the  part  of  the  defendants,  the  Corporation 
of  Southampton,  that  there  is  property ; 
and  of  course  they  must  have  property 
independent  of  the  borough  rates,  they 
being  an  old  corporation,  and  therefore  the 
gentleman  is  in  a  sense  a  trustee,  or  one 
of  the  governing  body,  and  has  a  part  in 
the  disposal  of  that  property ;  and  in  that 
sense  he  has  a  right  to  say,  "  You  are  not 
to  expel  me  or  to  deprive  me  of  the  right 
of  attending  and  voting  in  the  town 
council  as  an  alderman  of  the  borough,  or 
from  taking  that  share  in  the  government 
of  the  borough  which  I  am  legally  entitled 
to  take."  It  seems  to  me,  therefore,  that 
there  is  no  reaaonable  ground  on  which  I 
can  be  fairly  asked  to  withhold  the  exer- 
cise of  the  jurisdiction  which  I  decide  is 
conferred  on  me. 

The  only  other  point  raised  was  this : 
It  was  saia  that  this  was  business  assigned 
to  the  Court  of  Queen's  Bench,  and  that 
I  ought  not  to  interfere.  Now  there  are 
two  answers  to  that.  In  the  £b*st  places 
I  think  it  is  not  assigned.  It  is  an  action 
for  an  injunction.  The  power  of  gpnmt- 
ing  injunctions  was  given  to  all  the  Courts 
of  law  by  the  Common  Law  Procedure 
Act  of  1854,  and  was  not  confined  to  any 
one  Court.  An  action  might  be  brought 
for  injury — that  is,  if  an  alderman  had 
been  turned  out  he  could  have  bronght 
an  action  against  those  who  turned  him 
out  wrongfully;  and  that  action  might 
have  been  bronght  in  any  one  of  the  three 
Courts — the  Court  of  Qaeen's  Bench,  the 
Court  of  Common  Pleas  or  the  Court  of 
Exchequer.  Therefore  this  is  not  within 
the  34th  section,  as  being  business  exclu- 
sively assigned  to  the  Court  of  Qaeen's 
Bench. 

There  is  another  answer.  Even  if  it 
were,  where  an  action  has  been  brought 
in  a  wrong  division  the  Judge  has  still 
jurisdiction  to  retain  the  action,  and  to 
grant  the  relief  asked  if  he  thinks  it  is  a 
case  which  imperatively  requires  it.  Now 
in  the  present  case  the  meeting  is  to  take 
place  at  half-past  two  o'clock  to-day,  and 
therefore  if  I  did  not  restrain  the  corpo- 
ration, but  ordered  the  action  to  be  trans- 
ferred to  the  Queen's  Bench  Division,  it 
would  be  equivalent  to  a  total  denial  of 
justice,  and,  in  my  view,  having  regard 
to  the  provision  which  I  have  last  referred 


to,  I  ought  to  retain  the  action  here  and 
decide  it. 

On  the  whole  it  appears  to  meaclearcase 
for  granting  an  injunction ;  and  I  therefore 
make  an  order  to  restrain  the  defendants 
from  avoiding  or  declaring  void  the  office 
of  alderman  of  the  borough  of  Southamp- 
ton now  held  by  the  plaintifi^,  or  from 
taking  any  steps  for  that  purpose,  or  from 
in  any  way  interfering  with  the  exercise 
by  the  plaintiff  of  his  rights  or  privileges 
of  alderman,  until  trial  or  farther  notice. 

The  injunction  was,  by  consent,  made 
perpetual  against  the  defendants,  but 
without  prejudice  to  their  right  to  appeal. 


Solicitors^  Stocken  &  Jnpp,  agents  &r  W.  A 
Lomer&  Son,  Sonthampton ;  Walker,  Belward 
&  Whitfield,  agents  for  Peazce  &  Co.,  South- 
ampton. 
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In  re  smith. 


James,  L.J. 
Cotton,  L.J. 

1880. 
JnlylO,17. 

Lunacy  —  Inspection  of  Proceedings  in 
Lunacy — Production  of  Vocuments. 

The  infection  of  proceedings  in  lunacy 
is  not  a  matter  of  right,  and  any  person, 
other  than  the  parties  to  the  proceedings,  or 
those  claiming  under  them,  must  make  out 
a  case  to  the  satisfaction  of  the  Court  of 
his  right  to  such  inspection, 

O.  E.  Smyth  was  found  a  lunatic  in 
1834,  and  certain  documents  relating  to 
his  real  estate  were  deposited  with  the 
Master  in  Lunacy.  He  died  in  the  year 
1878  intestate  as  to  his  real  estate. 

An  action  was  commenced  shortly 
after  his  death,  in  which  both  the  plain- 
tiff  and  defendant  claimed  to  be  heir-at- 
law. 

The  plaintiff  in  the  action  now  presented 
a  peti^on  asking  for  permission  to  in- 
spect the  proceedings  in  the  lunacy  and  to 
take  copies  of  the  documents,  and  for  pro* 
dnction  thereof  at  the  trial  of  the  action. 


Vol.  50.] 

In  re  Smyth,  App. 

The  plaintiff  bad  not  filed  an  affidarit, 
Verifying  bis  claim  in  the  action,  relying 
On  the  antbority  of 

In  re  Wood^  as  reported  33  ^Law  J. 
Bep.  Gbanc.  334>. 
The  case  is  also  reported  4  De  Oex, 
J.  &  S.  134. 

Mr,  Yale  Lee,  for  tbe  petitioner. 

GoTTOK,  L.  J.,  said  tbat  tbe  case  as  re- 
ported in  4  De  Gez,  J.  <fc  S.  differed  from 
tbe  report  in  tbe  Law  Journal,  and  tbat 
from  the  former  it  appeared  tbat  any 
person,  otb«r  tban  tbe  parties  to  tbe  pro- 
ceedings in  tbe  lunacy  and  tbose  claim- 
ing under  tbem,  seeking  inspection  of 
ibe  proceedings  in  lunacy,  must  make  out 
a  case  to  tbe  satisfaction  of  tbe  Gourt. 

He  accordingly  required  tbe  plaintiff 
to  file  an  affidavit  verifying  bis  claim  to 
be  tbe  heir-at-law  of  tbe  intestate  lunatic. 

James,  L.  J.,  concurred. 


Solicitors— Peacock  &  Goddard. 
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Jessel,  M.B. 

James,  L.J. 

CorroN,  L.J.  >         benbow  v.  low. 

1880. 

Nov.  4. 

PracUce — Discovery — Interrogatories — 
Accotoits — Rtdes  of  Oourt,  1876,  Order 
XXXL  rules  5,  8,  9. 

In  an  action  to  restrain  the  defendants 
from  using  a  trade  name  and  from  selling 
their  goods  as  Uie  plaintiffs\  the  defendants, 
by  counter-claim^  claimed  the  same  relief, 
and  also  an  accowni  of  all  the  goods  sold  by 
the  pladntiffs.  as  and  for  the  goods  of  the 
defendants,  and  of  the  profits  of  such  sales. 
Both  parties  claimed  to  deri/vs  their  title  to 
ihe  trade  name  under  a  partnership  that 
had  been  dissolved  in  the  yea/r  1861,  since 
which  time  both  had  carried  on  the  sams 
Jnmness.     An  interrogatory  exhibited  by 


the  defendants  required  the  plaintiffs  to  set 
forth  the  quantities  of  goods  sold  by  them 
since  1861,  distinguishing  the  quantities 
sold  in  each  year: — Held  (affirming  the 
decision  of  Bacon,  V.C.),  that  the  interro- 
gatory was  rightly  disallowed,  for  that  it 
was  not  put  for  the  ordinary  purpose  of 
discovery,  but  was  directed  to  the  details  of 
the  plaintiffs*  evidence, 

Saunders  v,  Jones  (47  Law  J.  Eep. 
Gbanc.  440;  Law  Rep.  7  Gb.  D.  436) 
discussed  and  explained. 

This  was  an  appeal  from  tbe  decision 
of  Bacon,  V.G. 

Tbe  action  was  brought  to  restrain  tbe 
defendants  from  using  a  trade  name-^ 
namely,  "  Low's  highly  perfumed  Brown 
Windsor  Soap  '* — either  with  or  without 
certain  labels  or  wrappers,  and  from  selling 
their  soap  as  tbe  plaintiffs'.  Tbe  defen- 
dants,  bj  their  counter-claim,  claimed 
similar  relief,  and  also  claimed  an  account 
of  all  soap  sold  by  tbe  plaintiffs  as  and  for 
soap  of  the  defendants',  and  of  the  profits 
of  such  sale. 

Both  tbe  plaintiffs  and  tbe  defendants 
claimed  their  right  under  two  persons 
who  were  in  business  in  co-partnership 
up  to  tbe  year  1861,  and  made  and  sold 
this  particular  soap.  In  tbat  year  tho 
partnership  was  dissolved,  and  tbe  re- 
spective predecessors  of  the  plaintiffs  and 
of  tbe  defendants  respectively  set  up 
separate  businesses  for  tbe  manufacture 
of  soap,  <&o.  Tbe  qaestion  in  dispute 
was,  who  was  entitled  to  use  tbe  trade 
name  and  wrappers  originally  applied  to 
and  used  with  the  soap. 

Tbe  defendants,  among  other  interro- 
gatories, exhibited  tbe  following:  Let 
the  plaintiffs  set  forth  tbe  respective 
quantities  of  soap  sold  by  them  and  their 
predecessors  in  business  in  connection 
with  their  labels  and  wrappers  bearing  tbe 
plaintiffs'  alleged  trade  mark,  from  the 
year  1862  to  the  year  1879,  both  incln- 
sive,  distinguishing  between  the  quanti- 
ties sold  in  each  year,  and  distinguishing 
between  the  quantities  sold  in  England 
and  in  the  United  States  of  America, 
and  on  the  continent  of  Europe  re« 
spectively. 

The  plaintiffs  declined  to  answer  this 
Interrogatory  on  the  following  amongst 
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other  grounds — that  the  accoantB  here 
asked  for  form  part  of  the  relief  sought 
by  the  defendants'  counter-claim,  and  that 
the  defendants  are  not  entitled  to  such 
accounts  until  after  thej  have  obtained 
judgment  in  their  &Your  on  their  coun- 
ter-claim; that  such  accounts  are  not 
necessary  for  the  trial  of  the  action,  and 
that  the  interrogatory  is  not  material  at 
this  stage  of  the  action. 

The  defendants  took  out  a  summons 
to  compel  the  plaintiffs  to  answer  the 
interrogatory. 

The  yice-Chancellor  dismissed  the 
summons  with  costs,  being  of  opinion 
that  the  interrogatory  was  unreasonable 
and  an  attempt  to  see  the  plaintiffs' 
brief. 

The  defendants  appealed. 

Sir  H,  M,  Jackson  and  Mr.  Btjme,  for 
the  appellants. — ^This  case  is  within  the 
principle  of 

Saunders  ▼.  Jones  (ubi  supra), 

[Jessel,  M.R. — I  have  sJways  con- 
sidered that 

Saunders  v.  Jones  (uhi  supra) 
means  only  this,  that  whei*e  at  common 
law  you  would  take  out  a  summons  for 
further  and  better  particulars,  you  could 
in  equity  put  an  interrogatory  to  obtain 
the  same  information.  That  is  all. 
James,  L.J. — The  question  is,  Is  it  a 
summons  for  better  particulars  ;  or  is  it 
an  attempt  to  get  at  the  evidence  of  the 
other  fiide  P] 

Admitting  that  to  be  so,  we  submit 
that  the  information  we  require  is  ma- 
terial to  us  at  the  trial  of  the  action,  and 
may  enable  us  to  obtain  an  immediate 
order  for  payment ;  and  further,  that  the 
plaintiffs  will  in  no  way  be  injured  by 
giving  the  required  discovery. 

Mr,  Aston  and  Willis-Bund^  for  the 
respondents,  were  not  heard. 

Jessel,  M.B.— I  think  there  is  no  doubt 
as  to  what  the  construction  of  t^e  rules 
in  this  case  ought  to  be.  The  construc- 
tion ought  to  be  such  as  to  prevent  dis- 
honest persons  taking  advantage  of  the 
rules,  because,  if  all  men  were  honest, 
the  rules  would  not  be  wanted  at  all.  If 
you  give  one  side  the  opportunity  of 
knowmg  the  particulars  of  the  evidence 


that  is  to  be  brought  against  them,  then 
you  give  a  rogue  an  enormous  advantage. 
He  then  may  be  able  to  shape  his  case 
•and  his  evidence  altogether  in  such  a  way 
as  to  defeat  entirely  the  ends  of  justice. 
Therefore  it  does  appear  to  me  that  the 
rule  in  question  should  be  strictly  adhered 
to.     On  the  other  hand,  there  is  a  well- 
established  rule  that  discovery  of  the 
nature  of  the  case  that  is  to  be  made 
against  you  and  of  the  written  documents 
in  the  possession  of  the  parties  in  support 
of  tJiat  case,  should  be  allowed  to  both 
sides.     In  the  present  instance  the  plain- 
tiffs' claim  is  one  which  is  quite  simple. 
They  say,  We  have  used  a  trside  mark  be- 
longing to  the  defendants  for  many  years ; 
we  have  used  it  in  carrying  on  our  trade, 
openly  and  with  the  knowledge  and  con- 
sent of  the  predecessors  in  title  of  the 
defendants.    The  defendants  simply  deny 
it.     They  deny  the  user,  and  they  deny 
the  knowledge  or  acquiescence ;  and  upon 
that  issue  is  joined.    The  plaintiffs,  there- 
fore, have  to  prove  the  user  and  the  know- 
ledge or  acquiescence.    The  whole  obli- 
gation of  proof  is  on  the  plaintiffs.     The 
defendants  seek  to  destroy  the  plaintiffs' 
case,  and,  for  that  purpose,  they  have  two 
modes.     They  may  cither  wait  for  the 
trial  and  watch  the  plaintiffs'  evidence 
and  say  it  is  insufficient,  or  they  may 
make  enquiries  before  the  trial  as  to  the 
mode  in  which  the  plaintiffs'  trade  has 
been  condueted,  and  they  may  bring  evi- 
dence to  shew  how  it  has  been  conducted, 
and  to  shew  that  it  has  not  been  conducted 
in  the  manner  alleged.    But  they  want 
to  do   more  than  that:  they  want  the 
plaintiflb  to  give  them  the  details,  or  a 
portion  of   the  details,  of  the  evidence 
which  they  are  going  to  bring  forward  in 
support  of  their  case.     Now,  no  doubt 
the  mode  of  carrying  on  the  trade  of  the 
plaintiffs,  whether  it  has  been  openly  car- 
ried on  in  the  usual  course  of  business ; 
whether    the    goods    have  been  openly 
offered  for  sale ;  whether  they  have  been 
frequently  sold ;  whether  they  have  been 
sold  in  larger  or  smaller  quantities, — are 
all   questions  which  have  more  or  less 
bearing  upon  the  issue  to  be  decided,  and 
are  more  or  less  material  to  the  decision 
of  the  issue ;  but  it  does  not  follow  from 
that  that  the  defendants  are  entitled  to 
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all  those  partioiilars.     They  may  be  sur- 
prised at  the  trial — ^that  is,  they  may  find 
evidence   brought    forward  which  they 
were  not  prepared  to  meet,  bat  which,  l£ 
they  had  time  given  them,  they  would  be 
able  to  meet.     If  such  a  case  should  arise, 
it  is  provided  for  in  two  ways  by  the 
rules.     They  may  either  apply  to  the 
Judge,  at  the  trial,  to  adjourn  the  trial, 
in  order  to  enable  them  to  meet  it,  or  they 
may  afterwards  apply  for  a  new  trial  on 
the  ground  of  surprise.     All  that  has 
been  provided  for,  but  it  does  not  entitle 
them  to  get  from  the  plaintiffs  these  par- 
ticulars of  their  evidence  before  the  trial 
comes  on.     Then  it  has  been  said,  "  But 
these  are  not  particulars  of  evidence."    I 
think  they  are.    What  they  ask  is  this : 
one  of  the  details  which  will  have  to  be 
proved  is  the  respective  quantities  of  soap 
sold  by  them  in  connection  with  the  labels 
in  question  during  every  year  for  a  great 
number  of   years.     Now  the  plaintiffs 
need  not  prove  this  at  all  at  the  trial. 
They  need  not  shew  the  quantity  sold  in 
every  year.    It  will  be  sufficient  for  them 
to  shew  considerable — that  is  to  say,  sub- 
stantial— quantities  sold  daring  the  whole 
period  at  reasonable  intervals.   They  need 
not  actually  prove  the  quantity  so  sold 
in  each  year,  and  it  may  be  difficult  to 
ascertain.    But  what  the  defendants  want 
farther  is  to  shew  that  they  have  only  sold 
small  quantities ;  the  answer  is,  if  they 
have  only  sold  small  quantities  they  will 
only  prove  small  quantities  at  the  trial. 
But  the  defendants  say,  "  It  may  turn  out 
that  they  have  sold  nothing,  and  then  we 
shall  have  occasion  to  go  into  no  evi- 
dence."    Well,  if  the  plaintiffs   cannot 
prove  any  sales  at  the  trial  the  defendants 
will  not  have  occasion  to  go  into  evidence. 
Bat  then  it  is  said,  '*  If  they  prove  they 
have  sold  nothing  we  shall  be  able  to 
defeat  them  altogether  mthout  taking  any 
further  trouble."     All  I  can  say  is,  that 
their  advisers  must  be  very  sanguine  in- 
deed  if  they  think  that  that  will  be  the 
answer,  and  that  that  will  be  the  result. 
One  must  look  at  it  as  a  reasonable  man, 
and  I  can  only  say  ihikt  it  is  entirely  be- 
side the  point,  and  could  only  have  been 
thrown  out  as  a  suggestion  arising  froni 
the  ingenuity  of  counsel  in  the  course  of 
the  argument,  for  they  really  cannot  ex- 
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pect  anything  of  that  kind.  That  being 
the  position  of  matters,  it  seems  to  me 
the  Vice- Chancellor  was  quite  correct  in 
the  conclusion  at  which  he  arrived,  that 
this  was  an  interrogatory  directed  to  the 
detail  of  the  plaintiffs'  evidence,  and  not 
to  the  ordinary  purposes  of  discovery. 

Before  parting  with  this  case  I  should 
wish  to  say  a  word  or  two  upon  the  deci- 
sion in  the  case  of  Saunders  v.  Jaiies  in 
the  Appeal  Court,  as  I  was  not  a  party  to 
that  decision,  although  I  have  acted  upon 
it  very  often.     As  I  understand  that  deci- 
sion, the  main  portion  of  it  applied  to 
what  have  been  called  the  four  first  inter- 
rogtitories,  and   that  decision  amounted 
simply  to  this :  Whereas  at  common  law, 
in  an  action  for  wrongful  dismissal,  if  the 
defendant  pleaded  that  he  dismissed  the 
plaintiff    for    misconduct,    the    plaintiff 
would  have  a  right  to  the  particulars  of 
the  misconduct,  so  that  he  might  be  able 
to  shew  at  the  trial  that  there  was  no 
misconduct,  and  could  obtain  that  under 
a  summons  for  better  particulai'S ;   but 
there  being  a  practice  coming  fto  the 
Chancery  Division  from  the  old  Court  of 
Chancery,  not  as  a  rale  to  give  better 
particulars,  although  of  course  it  could  bo 
done,  but  to  allow  the  particulars  to  bo 
obtained    by    interrogatories,    especially 
when  you  have  to  interrogate  for  other 
purposes,  there  was  no  reason,  then,  for 
departing  from  the  practice,  it  being  a 
cheaper  course  of  procedure  and  better ; 
and  therefore,  where  there  was  among  the 
interrogatories  one  or  more  interrogatory 
simply  asking  for  better  particulars,  those 
interrogatories  should  be  allowed  without 
putting  the  applicant  to  the  trouble  of 
taking  a  summons  for  better  particulars. 
That  is  all  that  was  decided,  and  it  is  as 
plain  as  possible,  because  when  you  look 
at  the  observations  of  the  late  lamented 
Lord  Justice  Thesiger  (page  447),  and  of 
Lord  Justice  James,  on  the  same  page, 
they  are  to  have  the  particulars  of  the 
alleged  misconduct ;  and  when  you  look 
at  the  judgment  of  Lord  Justice  James, 
at  page  449,  he  says,  "  He  is  entitled  to 
particulars  like  the  particulars  of  breaches 
or  infringement,  and  it  is  no  sufficient 
answer  to  say,  '  You  have  not  taken  the 
right  course ;  you  ought  to  have  applied 
to  the  Yice-Chancellor  for  particulars  '^— 
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other  grounds — that  the  accounts  here 
asked  for  form  part  of  the  relief  sought 
by  the  defendants'  counter-claim,  and  that 
the  defendants  are  not  entitled  to  such 
accounts  until  after  thej  have  obtained 
judgment  in  their  favour  on  their  coun- 
ter-claim; that  such  accounts  are  not 
necessary  for  the  trial  of  the  action,  and 
that  the  interrogatory  is  not  material  at 
this  stage  of  the  action. 

The  defendants  took  out  a  summons 
to  compel  the  plaintiffs  to  answer  the 
interrogatory. 

The  yice-Chancellor  dismissed  the 
summons  with  costs,  being  of  opinion 
that  the  interrogatory  was  unreasonable 
and  an  attempt  to  see  the  plaintiffs' 
brief. 

The  defendants  appealed. 

Sir  H.  Jf.  Jackson  and  Mr,  Byrne,  for 
the  appellants. — This  case  is  within  the 
principle  of 

Saunders  v.  Jones  (ubi  supra). 
[Jessbl,    M.R. — I    have  edways  con- 
sidered that 

Saundei's  v.  Jones  (uhi  supra) 
means  only  this,  that  where  at  common 
law  you  would  take  out  a  summons  for 
further  and  better  particulars,  you  could 
in  equity  put  an  interrogatory  to  obtain 
the  same  information.  That  is  all. 
James,  L.J. — The  question  is,  Is  it  a 
summons  for  better  particulars  ;  or  is  it 
an  attempt  to  get  at  the  eridence  of  the 
other  -side  ?] 

Admitting  that  to  be  so,  we  submit 
that  the  information  we  require  is  ma- 
terial to  us  at  the  trial  of  the  action,  and 
may  enable  us  to  obtain  an  immediate 
order  for  payment ;  and  further,  that  the 
plaintiffs  will  in  no  way  be  injured  by 
giving  the  required  discovery. 

Mr.  Asian  and  Willis-Build^  for  the 
respondents,  were  not  heard. 

Jbssel,  M.R.r— I  think  there  is  no  doubt 
as  to  what  the  construction  of  t^e  rules 
in  this  case  ought  to  be.  The  constrac- 
tion  ought  to  be  such  as  to  prevent  dis- 
honest persons  taking  advantage  of  the 
rules,  because,  if  all  men  were  honest, 
the  rules  would  not  be  wanted  at  all.  If 
you  give  one  side  the  opportunity  of 
knowing  the  particulars  of  the  evidence 


that  is  to  be  brought  against  them,  then 
you  give  a  rogue  an  enormous  advantage. 
He  then  may  be  able  to  shape  his  case 
>and  his  evidence  altogether  in  such  a  way 
as  to  defeat  entirely  the  ends  of  justice. 
Therefore  it  does  appear  to  me  that  the 
rule  in  question  should  be  strictly  adhered 
to.     On  the  other  hand,  there  is  a  well- 
established  rule  that  discovery  of  the 
nature  of  the  case  that  is  to  be  made 
against  you  and  of  the  written  documents 
in  the  possession  of  the  parties  in  support 
of  that  case,  should  be  allowed  to  both 
sides.     In  the  present  instance  the  plain- 
tiffs' claim  is  one  which  is  quite  simple. 
They  say.  We  have  used  a  trade  mark  be- 
longing to  the  defendants  for  many  years ; 
we  have  used  it  in  carrying  on  our  trade, 
openly  and  with  the  knowledge  and  con- 
sent of  the  predecessors  in  title  of  the 
defendants.    The  defendants  simply  deny 
it.     They  deny  the  user,  and  they  deny 
the  knowledge  or  acquiescence ;  and  upon 
that  issue  is  joined.    The  plaintiffs,  there- 
fore, have  to  prove  the  user  and  the  know- 
ledge or  acquiescence.     The  whole  obli- 
gation of  proof  is  on  the  plaintiffs.     The 
defendants  seek  to  destroy  the  plaintiffs' 
case,  and,  for  that  purpose,  they  have  two 
modes.     They  may  either  wait  for  the 
trial  and  watch  the  plaintiffs'  evidence 
and  say  it  is  insufficient,  or  they  may 
make  enquiries  before  the  trial  as  to  the 
mode  in  which  the  plaintiffs'  trade  has 
been  condneted,  and  they  may  bring  evi- 
dence to  shew  how  it  has  been  conducted, 
and  to  shew  that  it  has  not  been  conducted 
in  the  manner  alleged.    But  they  want 
to  do   more  than  that:  they  want  the 
plaintiffs  to  give  them  the  details,  or  a 
portion  of   the  details,  of  the  evidence 
which  they  are  going  to  bring  forward  in 
support  of  their  case.     Now,  no  doubt 
the  mode  of  carrying  on  the  trade  of  the 
plaintiffs,  whether  it  has  been  openly  car- 
ried on  in  the  usual  course  of  business ; 
whether    the    goods    have  been  openly 
offered  for  sale ;  whether  they  have  been 
frequently  sold ;  whether  they  have  been 
sold  in  larger  or  smaller  quantities, — are 
all  questions  which  have  more  or  less 
bearing  upon  the  issue  to  be  decided,  and 
are  more  or  less  material  to  the  decision 
of  the  issue ;  but  it  does  not  follow  from 
that  that  the  defendants  are  entitled  to 
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all  those  pariioulars.    They  may  be  sar- 
prised  at  the  trial — that  is,  they  may  find 
evidence   brought    forward  which  they 
were  not  prepared  to  meet,  ^bat  which,  if 
they  had  time  given  them,  they  would  be 
able  to  meet.    If  such  a  case  should  arise, 
it  is  provided  for  in  two  ways  by  the 
rules.     They  may  either  apply  to  the 
Judge,  at  the  trial,  to  adjourn  the  trial, 
in  order  to  enable  them  to  meet  it,  or  they 
may  afterwards  apply  for  a  new  trial  on 
the  ground  of  surprise.     All  that  has 
been  provided  for,  but  it  does  not  entitle 
them  to  get  from  the  plaintiffs  these  par- 
ticulars of  their  evidence  before  the  trial 
comes  on.     Then  it  has  been  said,  *'  But 
these  are  not  particulars  of  evidence."    I 
think  they  are.    What  the^  ask  is  this : 
one  of  the  details  which  will  have  to  be 
proved  is  the  respective  quantities  of  soap 
sold  by  them  in  connection  with  the  labels 
in  question  during  every  year  for  a  great 
number  of   years.     Now  the  plaintiffs 
need  not  prove  this  at  all  at  the  trial. 
They  need  not  shew  the  quantity  sold  in 
every  year.     It  will  be  sufficient  for  them 
to  shew  considerable — that  is  to  say,  sub- 
stantial— quantities  sold  during  the  whole 
period  at  reasonable  intervals.   They  need 
not  actually  prove  the  quantity  so  sold 
in  each  year,  and  it  may  be  difficult  to 
ascertain.    But  what  the  defendants  want 
further  is  to  shew  that  they  have  only  sold 
small  quantities;  the  answer  is,  if  they 
have  only  sold  small  quantities  they  will 
only  prove  small  quantities  at  the  trial. 
But  tiie  defendants  say,  '^  It  may  turn  out 
that  they  have  sold  nothing,  and  then  we 
shall  have  occasion  to  go  into  no  evi- 
dence."   Well,  if  the  plaintiffs  cannot 
prove  any  sales  at  the  trial  the  defendants 
will  not  have  occasion  to  go  into  evidence. 
Bat  then  it  is  said,  '*  If  they  prove  they 
have  sold  nothing  we  shall  be  able  to 
defeat  them  altogether  without  taking  any 
further  trouble."     All  I  can  say  is,  that 
their  advisers  must  be  very  sanguine  in- 
deed if  they  think  that  that  wUl  be  the 
answer,  and  that  that  will  be  the  result. 
One  must  look  at  it  as  a  reasonable  man, 
and  I  can  only  say  tha.t  it  is  entirely  be- 
side the  point,  and  could  only  have  been 
thrown  out  as  a  suggestion  arising  from 
the  ingenuity  of  counsel  in  the  course  of 
the  argument,  for  they  really  cannot  ex- 
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pect  anything  of  that  kind.  That  being 
the  position  of  matters,  it  seems  to  me 
the  Vice- Chancellor  was  quite  correct  in 
the  conclusion  at  which  ho  arrived,  that 
this  was  an  interrogatory  directed  to  the 
detail  of  the  plaintiffs'  evidence,  and  not 
to  the  ordinary  purposes  of  discovery. 

Before  parting  with  this  case  I  should 
wish  to  say  a  word  or  two  upon  the  deci- 
sion in  the  case  of  Saunders  v.  Jones  in 
the  Appeal  Court,  as  I  was  not  a  party  to 
that  decision,  although  I  have  acted  upon 
it  very  often.  As  I  understand  that  deci- 
sion, the  main  portion  of  it  applied  to 
what  have  been  called  the  four  first  inter- 
rogiitories,  and  that  decision  amounted 
simply  to  this :  Whereas  at  common  law, 
in  an  action  for  wrongful  dismissal,  if  the 
defendant  pleaded  that  he  dismissed  the 
plaintiff  for  misconduct,  the  plaintiff 
would  have  a  right  to  the  particulars  of 
the  misconduct,  so  that  he  might  be  able 
to  shew  at  the  trial  that  there  was  no 
misconduct,  and  could  obtain  that  under 
a  summons  for  better  particulars;  but 
there  being  a  practice  coming  fto  the 
Chancery  Division  from  the  old  Court  of 
Chancery,  not  as  a  rule  to  give  bettor 

Sarticulars,  although  of  course  it  could  bo 
one,  but  to  allow  the  particulars  to  bo 
obtained    by    interrogatories,    especially 
when  you  have  to  interrogate  for  other 
purposes,  there  was  no  reason,  then,  for 
departing  from  the  practice,  it  being  a 
cheaper  course  of  procedure  and  better ; 
and  therefore,  where  there  was  among  the 
interrogatories  one  or  more  interrogatory 
simply  asking  for  better  particulars,  those 
interrogatories  should  be  allowed  without 
putting  the  applicant  to  the  trouble  of 
taking  a  summons  for  better  particulars. 
That  is  all  that  was  decided,  and  it  is  as 
plain  as  possible,  because  when  you  look 
at  the  observations  of  the  late  lamented 
Lord  Justice  Thesiger  (page  447),  and  of 
Lord  Justice  James,  on  the  same  page, 
they  are  to  have  the  particulars  of  the 
alleged  misconduct ;  and  when  you  look 
at  the  judgment  of  Lord  Justice  James, 
at  page  449,  he  says,  "  He  is  entitled  to 
particulars  like  the  particulars  of  breaches 
or  infringement,  and  it  is  no  sufficient 
answer  to  say,  '  You  have  not  taken  the 
right  course ;  you  ought  to  have  applied 
to  the  Vice-chancellor  for  particulars  '*— 
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which  is  not  according  to  the  practice  of 
the  Chancery  Division.  The  only  mode 
by  which  particulars  would  be  got  in  the 
Chancery  Division  was  by  administenng 
interrogatories ;  and  I  am  of  opinion  that 
a  party  may  still  adopt  that  course" — 
not  "  must,"  but  "  may"— "and  that  the 
interrogatories  must  be  answered."  If  a 
party  is  interrogating  for  other  purposes, 
he  may  add  an  interrogatory  for  this  pur- 
pose, and  that  is  all  that  is  decided  on  the 
point. 

The  other  point  has  nothing  to  do  with 
the  case  before  us.  It  was  this,  that  as 
regards  the  5th  interrogatory  there  was 
a  question  of  modified  accounts,  and  that 
the  Court  has  a  discretion  in  requiring  a 
defendant  to  answer  as  to  the  result  of 
an  account  before  the  trial.  There  are 
cases  in  which  the  account  would  be 
complicated,  and  in  which,  the  plaintiff's 
title  being  denied,  it  would  be  refused ; 
and  there  are  cases  in  which  the  plaintifiTs 
title  to  it  may  be^denied  as  a  title  which 
is  fairly  open  to  trial,  and  which  has  to  be 
afl&rmed  at  the  trial,  but  where  the  giving 
of  the  account  would  occasion  little  trouble 
to  the  defendant,  and  would  be  of  im- 
mense advantage  to  the  plaintiff  by 
enabling  him  to  get  an  immediate  decree 
or  order  at  the  trial,  and  where  the  Judge 
in  the  exercise  of  his  discretion  may  allow 
it.  In  the  particular  instance  of  Sauiulers 
V.  Jmies  the  Judge  was  pleased  to  allow  it, 
and  the  Court  above  not  only  approved 
the  exercise  of  the  discretion  and  declined 
to  interfere,  but,  as  I  read  it,  expressed 
an  opinion  that  they  should  have  exer- 
cised the  same  discretion  if  it  had  been 
vested  in  them  in  the  first  instance  in  the 
same  way.  As  I  have  already  said,  it  has 
no  bearing  whatever  upon  the  case  before 
ns.  It  appears  to  me  that  the  appeal 
should  be  dismissed. 

James,  L.J. — I  am  of  the  same  opinion. 
It  appears  to  me  the  question  is,  whether 
this  is  really  asking  to  see  the  brief  of  the 
other  side  in  order  to  know  exactly  what 
is  the  evidence  they  are  going  to  produce, 
which  is  not  permitted,  or  whether  it  is  a 
question  which  comes  within  the  excep- 
tional instance  which  has  been  referred  to, 
where  a  man  says,  ^  Give  me  particulars 
of  the  misconduct  which  you  allege  against 


me" — which  I  always  thought  was  an  ex- 
ceptional and  particular  case,  and  which 
was  decided  by  the  Court  by  analogy  to 
that  which  is  done  at  common  law,  where 
a  man  pleads  justification  to  a  libel  and 
where  you  are  obliged  to  give  particulars. 
If  a  man  says,  '^  I  am  entitled  to  recover 
an  estate  because  you  have  committed 
breaches  of  covenant,"  you  are  entitled 
to  ask,  "  What  breaches  of  covenant 
have  I  committed  P  "  The  party  is  not 
allowed  to  see  the  brief  beyond  that,  but 
only  to  know  what  are  the  particulars  on 
which  the  other  side  are  going  to  rely — 
that  is,  the  substantial  particulars.  That 
is  all  he  is  entitled  to.  It  appears  to  me 
that  the  quantities  here  are  nothing  but 
evidence  in  support  of  the  plaintiffs' 
case. 

Cotton,  L.  J. — ^I  agree.    I  am  of  opinion 
that  upon  the  pleadings  as  they  stand  the 
defendants  are  not  entitled  to  enforce 
discovery  in  answer  to  their  interrogatory. 
The  interrogatory  asks  for  the  quantities 
sold  in  each  of  several  years.     That  is  not 
in  support  of  any  case  raised  by  the  de- 
fendants in  their  pleadings  in  answer  to 
the  plaintiff,  nor  is  it  discovery  that  is 
wanted  in  order  to  shew  the  nature  and 
character  of  the  acts  relied  on  by  the 
plaintiffs,  and  of  the  things  relied  on  by 
the  plaintiff,  who  states  by  his  pleadings 
that  he  has  sold  soap  to  a  large  extent, 
and  indeed  both  in  Europe  and  America ; 
so  that  it  does  not  at  all  come  within  the 
principle  of  Satmders  v.  Jones^  where  dis- 
covery was  granted  in  order  to  shew  what 
the  nature  of  the  acts  of  misconduct  were 
which  were  relied  on  by  the  person  refus- 
ing to  give  discovery.     Now,  that  being 
so,  it  does  come  to  what  has  been  stated 
by  Lord  Justice  James,  namely,  siniply  a 
desire  to  know  what  evidence  will  be 
given  by  the  plaintiffs  in  support  of  their 
statements,  and  of  the  acts  which  they 
allege  make  out  their  case.    It  may  be 
very  convenient  for  the  defence  to  have 
such  discovery,  and  it  may  enable  them 
to  prepare  for  trial  with  less  apprehension 
and  with  less  expense ;  but  the  question 
which  we  have  to  consider  is,  whether  ho 
is  entitled,  as  a  matter  of  right,  to  dis- 
covery irom  the  opposing  party;   and, 
however  much  it  would  save  them  Iron^ 
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troable  and  expense,  in  my  opinion  he  is 
not»  because  it  comes  witlun  the  principle 
that  yon  are  not  entitled  to  see  what  evi- 
dence yonr  opponent  is  prepared  to  give 
in  support  of  his  own  case.  In  my 
opinion,  therefore,  the  discovery  in  this 
case  has  been  properly  refused. 

Jambs,  L.J. — There  was  one  ground 
upon  wluch  discovery  might  properly  and 
reasonably  have  been  asked  for,  which 
was  not  put  in  the  course  of  argument — 
that  is,  *'  If  you  make  out  a  very  strong 
case,  I  will  knock  under."  The  appeal 
will  be  dismissed  with  costs. 


Solicitors— Lucas  &  Co.,  for  appellants;  C.  E. 
Withall,  for  respondoDts. 
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1880. 
July  18, 16. 

'  Chmpany — Association  or  Partnership 
for  investing  Oapiial — ''  Camming  on  Busi- 
ness'^— Acquisition  of  Qainr^-Gompanies 
Act,  1862,  s.  4l 

A  deed  was  made  between  the  defendants, 
eaUed  trustees,  of  the  one  party  and  a  cove- 
naniee  on  behalf  of  the  holders  of  certificates 
of  the  other  part,  reciting  subscriptions  by 
numerous  persons  for  the  purchase  by  the 
trustees  of  the  stocks,  shares  a/nd  debentures 
of  certain  submarine  telegraph  companies, 
which  had  been  transferr&i  into  the  trustees* 
names,  and  thai  it  was  intended  to  issue  to 
the  suhsoribers  certificates  of  the  nominal 
amount  of  lOOL  in  respect  of  every  svh^ 
seription  of  90Z.,  otuJ  to  issue  as  part  of  the 
certificate  coupons  of  reversion,  one  coupon 
for  each  subscription  of  90^.,  in  addition  to 
the  certificates  for  1002.,  and  the  deed  con~ 
tained  provisions  by  way  of  trust  for  appli- 
cation  of  the  annual  produce  in  payment  of 
eaepenses  and  interest,  and  in  the  redemption 
of  the  certificates  according  to  a  scheme,  and 
for  dMtrihution  of  the  avaUahle  moneys  pari 
passu  among  the  certifieaie-holders ;  and 
that  the  certificates  to  be  redeemed  shetdd 


be  selected  by  lot;  and  for  ultimate  division 
of  amy  svrplus  between  the  holders  of  the 
coupons  of  reversion  ;  and  for  sale  or  con^ 
version  of  the  securities  at  the  discretion  of 
the  trustees,  the  produce  to  be  applied  in 
the  redemption  of  certificates,  or  with  the 
assent  of  the  certificate-holders,  in  the  pur- 
chase  of  similar  securities;  and  for  re* 
muneration  of  the  trustees;  and  for  an 
annual  meeting  of  the  certificaie-holders, 
the  proceedings  thereat  to  be  in  manner 
prescribed  by  Table  A. ;  tlie  business  of  the 
meeting  to  be  (a)  to  receive  a  report  of  the 
trustees  on  the  condition  of  the  trust; 
(b)  to  appoint  auditors;  (c)  to  elect  new 
trustees. 

The  4,200  certificates  were  issued,  and 
the  holders  were  more  than  twenty : — 

Held  (reversing  the  decision  of  The 
Masteb  ov  the  Bolls),  that  the  certificate- 
holders  did  not  form  an  association  which, 
under  section  4  of  the  Companies  Act, 
1862,  was  illegal  for  want  of  registration. 
That  the  object  of  the  deed  was  not  the 
carrying  on  a  business  for  the  inquisition 
of  gain  within  the  section,  hut  the  holding 
and  management  of  a  trust  fund,  and  that 
the  powers  given  by  the  deed  of  setting  and 
re-investing  in  certain  cases  were  merely 
provisions  similar  to  these  found  in  ordinary 
settlements,  a/nd  as  being  merely  incidental 
to  the  management  of  the  trust  fund  did 
not  bring  the  ease  within  the  section. 
Thai  the  business  (if  any)  authorised  by 
the  deed  to  be  carried  on  was  carried  on  by 
the  trustees  as  trustees,  and  not  as  directors, 
and  that  they  being  under  twenty,  the  case 
did  not  fall  within  the  section, 

Sykes  v,  Beadon  (48  Law  J.  Bep. 
Cbanc.  522;  Law  Bep.  11  Ch.  D.  170) 
disapproved;  and  In  re  The  Arthur 
Average  Association  (44  Law  J.  Bep. 
Chanc.  569 ;  Law  Bep.  10  Chanc.  542), 
doubted  by  Bbett,  L.  J. 

Per  Brett,  L.J. — No  transaetion  within 
the  association  or  company  between  the 
members  of  it  can  be  taken  into  considera- 
tion to  determine  whether  the  company  or 
association  was  one  formed  to  carry  on  a 
business  within  the  meaning  of  section  4. 

This  was  an  appeal  from  the  decision 
of  Jessel,  M.B.,  who,  following  the  case 
of— 

Syhes  v.  Beadon  (ubi  suprd)^ 
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decided  by  himself,  held  the  bodj  con- 
stitnting  the  Sabmarine  Gables  Trast  an 
illegal  associatioD. 

The  trust  was  created  by  a  deed  dated 
the  6th  of  September,  1871,  and  made 
between  Sir  James  Anderson  and  five 
other  persons,  therein  called  the  said 
tmstees  of  the  one  part,  and  the  defen- 
dant. Sir  Philip  Rose,  therein  called  the 
covenantee,  for  and  on  behalf  of  all  the 
holders  for  the  time  being  of  the  certi- 
ficates thereinafter  mentioned  of  the 
other  part. 

The  deed  recited:  First.  That  divers 
persons  had  subscribed  in  or  for  the  pur- 
chase by  the  said  trustees  of  the  btocks, 
shares  and  debentures  of  certain  sub- 
marine telegraph  companies  specified  in 
the  schedule  to  the  deed.  Second.  That 
the  said  stock,  shares  and  debentures  had 
been  transferred  to,  and  then  stood  regis- 
tered in  the  names  of  the  said  trustees 
in  the  books  of  the  said  companies. 
Third.  That  it  was  intended  to  issue  to 
the  subscribers  4,200  certificates,  a  cer- 
tificate of  the  nominal  amount  of  1002. 
being  delivered  in  respect  of  every  sub- 
scription of  901,  Fourth.  That  it  was 
intended  to  issue  as  part  of  the  certifi- 
cates, coupons  of  reversion,  one  of  such 
coupons  being  delivered  in  respect  of 
every  subscription  for  90Z.  in  addition  to 
the  certificate  of  1002. 

It  was  witnessed  that  the  said  trustees 
and  every  combination  and  single  one  of 
them  covenanted  for  themselves  and 
himself  with  the  covenantee,  his  executors, 
administrators  and  assigns,  for  and  on 
behalf  of  aU  the  holders  for  the  time 
being  of  the  certificates. 

First.  The  trustees  shall  hold  the  stock, 
shares  and  debentures  so  transferred  as 
aforesaid,  and  the  annual  produce  upon 
trust  to  give  effect  to  the  provisions  of 
these  presents. 

Second.  The  annual  produce  of  the 
scheduled  securities  shall  be  applied — 

1.  In  payment  of  all  orpenscs  during 
the  preceding  year. 

2.  In  payment  of  interest  at  six  per 
cent,  on  the  nominal  amount  of  the  cer- 
tificates to  the  holders  thereof  for  the  time 
being. 

3.  In  the  redemption,  as  hereinafter 
provided,  of  bo  many  of  the  said  certi- 


ficates as  the  surplus  income  arising  from 
the  said  sections  should  be  competent  to 
redeem. 

Third.  The  interest  was  to  be  paid  half- 
yearly. 

Fourth.  If  in  any  year  the  annual 
produce  of  the  scheduled  securities  shall, 
after  payment  of  all  expenses,  be  insuffi- 
cient for  payment  of  interest  at  six  per 
cent,  on  the  nominal  amount  of  the  cer- 
tificates, the  available  moneys  shall  be 
divided  amongst  the  holders  of  the  cer- 
tificates pari  passu,  and  the  deficiency  of 
such  interest  shall  form  a  first  charge 
upon  all  subsequent  receipts,  subject 
only  to  the  annual  allowance  for  expenses. 

Fifth.  The  trustees  shall,  as  soon  as 
conveniently  may  be  after  the  15th  day 
of  April,  1872,  and  thenceforward  after 
the  15th  day  of  April  and  15th  day 
of  October  in  every  year,  apply  any  sur- 
plus income  remaining  in  their  hands, 
after  payment  of  such  expenses  and 
interest,  in  redeeming  as  many  of  the 
certificates  as  they  shall  be  able  by  either 
of  the  following  methods,  or  partly  by 
one  and  partly  by  the  other,  to  redeem  : — 

(a)  By  purchase  of  the  certificate  in 
the  open  market,  provided  the  price  paid 
for  each  certificate  be  less  than  120Z. 

(h)  By  tender  from  the  certificate- 
holders  for  the  redemption  of  the  cer- 
tificates held  by  them,  provided  no  tender 
be  accepted  at  a  higher  price  than  120Z. 

Sixth.  Notice  of  the  intention  of  the 
trustees  to  receive  tenders  for  the  re- 
demption of  certificates  shall  be  given  by 
advertisement  in  such  newspapers  as  the 
trustees  shall  select. 

Seventh.  If  at  the  expiration  of  any 
year  after  the  redemption  of  as  manv 
certificates  as  possible,  by  either  or  both 
of  the  said  methods,  the  trustees  shall 
have  surplus  funds  applicable  to  the  re- 
demption of  certificates,  they  shall  redeem, 
in  the  manner  hereinafter  contained,  as 
many  certificates  as  such  surplus  fiinds 
shall  be  competent  to  redeem  at  the  price 
of  120Z.  for  each  certificate. 

The  8th  clause  provided  that  the  cer- 
tificates to  be  redeemed  should  be  selected 
by  lot  in  the  presence  of  a  notary  public, 
and  the  9th  and  10th  clauses  contained 
provisions  as  to  the  manner  of  proceeding 
by  lot. 
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Thirteenth.  So  soon  as  all  the  certifi- 
cates shall  have  heen  redeemed,  the  secn- 
rities  remaining  sahject  to  the  trusts  of 
the  deed  shall  be  reaUsed  nnder  the  direc- 
tions of  the  trastees,  and  the  net  proceeds 
thereof  shall  be  divided  between  the 
holders  for  the  time  being  of  the  coupons 
of  reversion  in  the  proportion  of  the 
nominal  value  of  the  coupon  held  hj 
them  respectively. 

The  14th  clause  provided  for  the  ter- 
mination of  the  trusts  in  the  event  of  the 
purchase  hj  Government  of  the  telegraph 
companies,  and  the  subsequent  redemp- 
tion of  the  trust  securities. 

The  16th  clause  provided  for  the  de- 
posit of  the  securities  in  the  names  of 
the  trustees  at  the  bank  of  Glyn  &  Co., 
or  some  other  bank. 

Seventeenth.  The  trustees  were  to  keep 
proper  accounts  of  receipts  and  payments, 
and  of  all  other  matter  proper  to  shew 
the  positions  of  the  trust  securities. 

Eighteenth.  It  shall  be  lawful  for  the 
trustees  at  their  discretion  to  sell  any  of 
the  securities,  if  and  when  they  shall  be 
capable  of  being  sold  in  the  market,  and 
shall  be  sold  at  a  premium  of  not  less 
than  thirty  per  cent,  over  the  price  at 
which  the  same  were  purchased  and  taken 
over  by  the  trustees,  and  the  proceeds  of 
such  sale  shall  be  applied  by  me  trustees 
as  hereinafter  provided. 

Nineteenth.  Except  as  in  clause  18 
provided,  none  of  the  securities  shall  be 
sold  or  converted  into  money,  unless  at 
a  meeting  of  the  trustees,  called  with 
express  notice  of  the  object,  at  which 
there  are  present  not  less  than  four 
trustees,  it  shall  be  unanimously  resolved 
by  the  trustees  present  that  it  is 
expedient  for  the  interest  of  the  cer- 
tificate-holders that  certain  of  the  se- 
curities to  be  specified  in  the  resolution 
shall  be  sold  and  converted  into  money 
or  otherwise  dealt  with  or  disposed  of. 

Twentieth.  The  produce  of  every  sale  or 
conversion  shall  be  applied  as  the  surplus 
income  arising  from  the  annual  produce 
of  the  securities ;  provided  always  that 
it  shall  be  lawful  for  the  trustees,  if  it 
shall  be  so  decided  by  a  unanimous  re- 
solution of  the  trustees,  at  a  meeting 
called  with  express  notice  of  the  object, 
at  which  all  the  trustees  are  present  in 
You  50.— CBiLiro. 
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person  or  by  proxy,  and  such  resolution 
shall  be  confirmed  at  a  meeting  of  the 
certificate-holders  summoned  for  that 
purpose  by  advertisement,  to  re-invest 
the  produce  of  any  such  sale  or  conver- 
sion, or  any  part  of  the  same,  in  the  pur- 
chase of  such  securities  of  the  same 
character  as  the  scheduled  securities  as 
they  shall  select;  and  aU  securities  so 
purchased  shall  be  held  subject  to  the 
trusts  of  this  deed  as  if  they  had  formed 
part  of  the  original  securities. 

The  22nd  clause  enabled  the  trustees 
to  deduct  for  the  year  1871,  and  in  every 
subsequent  year,  by  way  of  remuneration 
to  them,  .  .  .  any  sum  not  exceeding 
in  the  aggregate  1,2002.  per  annum. 

By  the  23rd  clause  the  trustees  were 
directed  once  in  every  year,  by  adver- 
tisement in  some  two  public  daily  news- 
papers printed  in  London,  to  call  together 
a  meetmg  of  the  holders  for  the  time 
being  of  the  certificates. 

Twenty>fifth.  The  proceedings  of  the 
meeting  shall,  so  far  as  may  be,  be  con- 
ducted in  the  manner  prescribed  in  Table 
A  in  the  Companies  Act,  1862. 

Twenty-sixth.  The  business  of  the 
meeting  shall  be  (a)  To  receive  and 
consider  a  report  from  the  trustees  on 
the  condition  and  affairs  of  the  trust; 
(&)  To  appoint  auditors  to  audit  the  ac- 
counts of  the  trustees,  and  to  report  to 
the  next  meeting  of  the  holders  of  cer- 
tificates; (c)  To  elect  new  trustees  to 
supply  any  vacancies  in  that  body. 

Twenty-eighth.  If  it  shall  be  unani« 
mously  decided  by  the  trustees  at  a  meet* 
ing  called  with  express  notice  of  the  ob- 
ject, at  which  not  less  than  four  trustees 
are  present  in  person  or  by  proxy,  that 
any  extraordinary  expenses  should  be 
incnrred,  they  may  incur  the  same  ac« 
cordingly,  subject  to  the  same  being  con* 
firmed  by  resolution  of  the  certificate- 
holders  assembled  at  any  general  meeting. 

The  deed  conteined  clauses  (29,  30, 
81,  32)  enabling  the  trustees  to  vote 
by  proxy  for  the  appointment  of  new 
trustees,  and  providing  that  every  new 
trustee  should  enter  into  a  covenant  with 
a  covenantee  to  be  named  by  the  remain- 
ing trustees  for  the  time  being,  cave* 
nanting  for  the  acte  of  himself  and  his 
oo«trustee8. 
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By  the  33rd  clause^  the  tmstees  were 
declared  not  to  be  under  any  obligation 
to  sell,  call  in  or  convert  into  money  any 
of  the  secnrities. 

The  form  of  the  certificate  in  the  2nd 
schedule  was  as  follows : — 

"The  Submarine  Cables  Trust  Certi- 
ficate for  lOOZ. 

"  No. 

"  This  is  to  certify  that  the  holder 
of  this  certificate  is  entitled  to  the  sum 
of  lOOZ.,  part  of  the  nominal  amount 
of  420,000Z.  forming  the  Submarine 
Cables  Trust,  and  to  all  the  benefits 
secured  to  holders  of  certificates  by  the 
deed  of  trust,  of  which  a  copy  is  hereon 
indorsed." 

The  form  of  the  coupon  of  reversion  in 
the  3rd  schedule  was  as  follows :— > 

"  The  Submarine  Cables  Trust  Coupon 

of  Reversion. 

"No. 

"  This  is  to  certify  that  the  holder 
of  this  coupon  will,  on  the  final  division 
of  the  funds  of  the  above-mentioned  trust, 
after  satisfaction  of  all  certificates  and 
interest,  be  entitled  to  one  equal  four 
thousand  two  hundredth  part  of  the  net 
proceeds  of  such  funds,  in  accordance 
with  the  terms  of  the  deed  of  trust,  a 
copy  of  which  is  indorsed  on  the  cer- 
tificate to  which  this  coupon  is  attached." 

A  prospectus  was  issued  inviting  sub- 
scriptions. The  more  important  clauses 
are  referred  to  in  the  judgment  of  the 
Master  of  the  Bolls,  but  the  Court  of 
Appeal  declined  to  admit  the  document. 

The  4,200  certificates  were  issued  by 
the  trustees,  each  certificate  representing 
the  nominal  value  of  lOOZ.  The  plaintiff 
was  the  holder  of  one  of  the  certificates, 
and  the  holders  were  more  than  twenty 
in  number. 

The  plaintiff,  in  March,  1879,  brought 
an  action  on  behalf  of  himself  and  all  other 
the  certificate-holders  affainst  the  trustees 
of  the  deed,  and  by  nia  statement  of 
claim  alleged : — 

That  the  Submarine  Cables  Trust  was, 
and  the  defendants,  the  trustees  and  the 
said  holders  of  the  certificates  were,  and 
as  such  contrary  to  law,  an  association 
coDsisting  of  more  than  twenty  persons 


formed  after  the  passing  of  the  Com- 
panies Act  of  1862,  for  the  purpose  of 
carrying  on  business  that  had  for  its 
object  the  acquisition  of  gain  by  the 
association  or  by  the  individual  members 
thereof,  without  being  registered  as  a 
company. 

That  the  drawing  by  lot  of  the  cer- 
tificates, as  provided,  was  in  effect  a  lottery 
or  a  transaction  of  the  nature  of  a  lottery, 
and  was  contrary  to  law. 

The  plaintiff  claimed,  That  the  trusts 
of  the  deed,  or  such  of  them  as  were  not 
contrary  to  law,  might  be  carried  into 
execution  under  the  direction  of  tiie 
Court ;  a  division  of  the  securities  alleged 
to  be  subject  to  the  trust  of  the  deed 
among  the  plaintiff  and  other  certificate- 
holders  in  proportion  to  the  amount  sub- 
scribed and  paid  by  them  respectively. 

An  injunction  to  restrain  the  defen- 
dants from  parting  or  dealing  with  any 
of  the  securities  subject  to  the  trusts  of 
the  deed,  and  from  drawing  by  lot  for 
the  purposes  of  purchasing  the  same 
certificates. 

The  securities  specified  in  the  schedule 
to  the  trust  deed  consisted  of  stock  and 
shares  in  eleven  telegraph  companies,  and 
were  of  the  nominal  value  of  400,036Z. 

Nine  of  the  companies  became  subse- 
quently to  the  date  of  the  deed  amalga- 
mated and  eventually  constituted  three 
companies,  and  upon  each  amalgamation 
the  trustees  received  in  exchange  for  the 
nominal  amoui^t  of  the  shares  or  stock  of 
the  original  company  shares  in  the  amalga- 
mated company. 

In  one  instance  the  tiiustees  sold  2,000 
of  the  shares  in  an  amalgamated  Qompany 
and  also  2,000  of  the  shares  in  one  of  the 
original  companies  prior  to  its  amalgama- 
tion, under  the  power  vested  in  them  by 
the  18th  article  of  the  deed,  and  invested 
the  proceeds  in  the  purchase  of  certificates 
pursuant  to  the  5th  article. 

No  other  sales  had  been  made  by  the 
trustees.  No  certificates  had  ever  been 
selected  for  redemption  by  lot,  and  the 
provisions  of  the  deed  with  respect  thereto 
had  not  been  and  were  not  intended  to 
be  acted  on. 

The  trustees  had  received  large  sums 
for  income,  which  had  been  applied  accord- 
ing to  the  terms  of  the  deed. 
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The  case  was  heard  before  the  Master  of 
the  Bolls,  who,  on  the  13ih  day  of  January, 
1880,  gave  judgment  thereon  (1). 

(1)  Jbssbl,  MJL — This  case  has  been  argaed 
before  me,  nominally  "with  a  riew  to  distinguish  it 
from  8yke»  y.  Beadon^  bnt,  of  conrse,  that  is  not 
the  real  meaning  of  the  argument.    It  is,  as  Mr. 
ChtttT  told  me  candidlj,  and  I  am  very  glad  of  it, 
in  order  that  the  case  may  be  taken  to  the  Coart 
of  Appeal,  where  of  course  the  decision  of  8ykes 
▼.  Beadon  itself  will  be  reriewed.    There  really 
are  no  substantial  differences  between  that  case 
and  the  present.  As  regards  the  only  point  which 
waa  not  elaborately  discussed  in  8ykea  v.  Beadon^ 
the  meaning  of  the  word  "  business,"  I  must  say 
a  few  words,  because  I  have  g^Fen  an  opinion  upon 
that  in  other  cases  which  have  not  been  reported. 
I  believe  this  is  something  like  the  twelfth  case 
of  the  kind  which  has  come  before  me,  and  the 
point  has  been  raised  in  other  cases,  which  was 
not  discussed  in  ^kes  y.  Beadon^  as  to  whether  the 
words,  "  any  other  business,''  made  any  difference. 
If  anybody  looks  at  what  I  said  io  the  Arthur 
Average  AtBociatum  and  in  8yke9  y.  Beadon,  they 
wiU  see  that  the  point  was  not  considered.    In 
8yke9  v.  Beodon  the  only  point  I  had  to  consider 
was,  whether  it  was  an  association  formed  for  the 
purpose  of  gain.  The  supposed  distinction  between 
an  association  formed  for  the  purpose  of  gain  and 
an  association  formed  for  the  purpose  of  taking 
upon  itself  a  business  having  for  its  object  the 
purpose  of  gain,  was  not  argued  in  8yJees  v.  Bea- 
dcm,  but  it  was  argued  since,  and  I  hare  given  an 
opinion  upon  it  which  I  wiU  repeat.    First  of  all, 
what  is  the  meaning  of  *'  any  other  business  *'  ? 
Now  "business  "  itself  is  a  word  of  verv  large  and 
indefinite  import.    When  you  look  at  the  diction- 
ary yon  will  see  how  Ufge  it  is.    I  have  got  the 
last  edition  of  Johnson's  Dictionary  before  me 
edited  by  Dr.  lAtham,  and  there  he  says  the  first 
meaning  of  it  is  "  employment" — '*  transaction  of 
a&irs."    The  second  is  *'  au  afi&ir."    The  third  is 
"subject  of  business;  affiur  or  object  which  en- 
gages the  care."     Then  there  are  some  other 
meanings,  and  the  sixth   is,  "something  to  be 
transacted."    The  seventh  is,  "  something  required 
to  be  done."   Nothing  can  be  luger.  Then  taking 
the  last  edition  of  the  Imperial  Dictionary,  which 
is  a  very  good  dictionary,  we  find  it  a  little  more 
definite,  bat  with  a  remark  which  is  worth  reading 
— "Business,  employment;   that  which  occupies 
the  time  and  attention  and  labour  of  men  for  the 
porpose  of  profit  or  improvement."     That  is  to 
say,  anything  which  occupies  the  time  and  atten- 
tion and  labour  of  a  man  for  the  purpose  of  profit 
is  business.    It  is  a  word  of  extensive  use  and 
indefinite    signification.      Then    "business   is  a 
particular  occupation,  as  agriculture,  trade,  me- 
chanics, art  or  profession,  and  when  used  in  cour 
nection  with  particular  employments,  it  admits  of 
the  plural,  that  is,  businesses."     Therefore  the 
I^fSgisIature  could  not  have  used  a  larger  word. 

Now,  in  addition  to  the  two  dictionaries,  I 
have  also  looked  at  the  ease  of  Harris  v.  Amery 
(86  Law  J.  fiep.  0J».  89;   Law  Rep.  1  Cf. 


The  order  made  was  as  follows : — 

"  And  the  defendants  by  their  counsel 

148),  in  which  forty-six  people  hired  some  land 
to  carry  on   a  farm  between  them.     A  single 
man  carrying  on  a  farm  may  farm  his  own  land, 
but  he  is  carrying  on  a   business.     Sometimes 
he  is  called  a  gentleman  farmer,  but  he  is  still 
carrying  on  a  business*  and  of  course  these  forty- 
six  persons  were  carrying  on  a  business,  and  it 
was  held  that  it  was  an  illegal  association  under 
this  very  Act  of  Ptoliament,  because  there  were 
more  than  twenty  of  them.    The  passage  I  am 
about  to  read  is  from  the  judgment  of  &at  very 
eminent  and  lamented  Judge,  Mr.  Justice  Willes,  at 
p.  154 :  "  It  should  seem  by  the  25  &  26  Vict.  c.  89. 
s.  4,  that  the  Legislature,  viewing  the  firauda 
which  had  been  committed  by  large  companies, 
and  the  great  inconvenience  which  was  found  to 
arise  by  reason  of  the  difficulty  of  enforcing  claims 
and  settling  accounts  between  surviving  members 
and  executors  of  deceased  members,  and  otherwise, 
have  thought  fit  to  determine  that  no  company,  as- 
sociation or  partnership,  consisting  of  more  than 
twenty  persons,  shall  be  formed  for  the  purpose  of 
carrying  on  any  business  that  has  for  its  object 
the  acquisition  of  gain  by  the  company  or  its  mem- 
bers, unless  registered  under  the  Act.    And  I 
think  it  has  done  that  by  language  which  does  not 
admit  of  any  reasonable  doubt.    It  is  unnecessary 
to  refer  to  authorities  to  shew  that  'business'  has 
a  more  extensive  signification  than  <  trade.' "    The 
earlier  Bankrupt  Acts  did  not  embrace  farmers, 
but  it  was  never  doubted  that  farming  was  a 
'  business'  though  not  a  'trade.'   Banking  is  not 
strictly  a  trade.    Where  land  comes  to  a  number 
of  persons  by  operation  of  law  they  cannot  be 
said  to  be  partners,  and  they  may  consistently 
with  the  Act  farm  it.    But  when  we  find  an  asso- 
ciation like  this,  which  is  rendered  illegal  by  an  Act 
of  Parliament,  we  cannot  take  notice  of  the  agree- 
ment under  which  they  became  tenants,  for  the 
purpose  of  establishing  a  right  in  a  Court  of  law, 
or  hold  that  the  occupation  by  one  of  their  body 
is  an  occupation  by  all  the  members  of  the  illegal 
association."      Now,  knowing  what  "  business  " 
means,  is  there  any  distinction  between  a  person 
carrying  on  *'  any  other  business  which  has  for  its 
object  the  acquisition  of  gain,"  and  the  words 
"formed  for  the  purpose  of  the  acquisition  of 
gain"?  It  must  be  a  business  to  acquire  gain, and 
really  the  words  add  nothing  to  it.    "  Formed  for 
the  purpose  of  gain,"  as  I  put  it  in  8yke$  v.  Beadon, 
is  the  same  thing.    You  cannot  acquire  gain  by  a 
company  except  by  carrying  on  some  business  or 
other,  and  I  have  no  doubt  if  anyone  formed  a 
company  or  association  for  the  purpose  of  acquir- 
ing gain,  he  must  form  it  for  the  purpose  of  carry- 
ing on  a  business  by  which  gain  is  to  be  obtained. 
But,  whether  that  be  so  or  not,  I  am  clearly  of 
opinion  that  where  investment  is  made  a  business, 
or  where  the  dealing  in  securities  is  made  a  busi- 
ness, it  is  a  business  within  the  purview  of  this 
Act.    There  are  many  things  which  in  common 
colloquial  English  would  not  be  called  a  business, 
even  when  carried  on  by  a  single  person,  which 
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admitting  that  the  holders  of  certificates 
known  as  certificates  of  the  trast  called 

would  be  BO  called  when  carried  on  by  a  number 
of  persons.  That  is  a  distinction  not  to  be  for- 
gotten,  even  if  we  were  trying  it  by  the  ordinary 
use  of  the  English  language.  For  instance,  a  man 
who  is  the  owner  of  offices — that  is,  of  a  house 
divided  into  several  floors,  and  used  for  commer- 
cial purposes — would  not  be  said  to  carry  on  a 
business  because  he  let  the  offices  as  such;  but 
suppose  a  company  was  formed  for  the  purpose  of 
buying  a  building,  or  leasing  a  house,  to  be  divided 
into  offices,  and  to  be  let  out,  should  not  we  say, 
if  that  was  the  object  of  the  company,  that  the 
company  was  canning  on  business  for  the  purpose 
of  letting  offices,  or  was  an  office-letting  company, 
tiying  it  by  the  use  of  ordinary  colloquial  lan- 
guage? The  same  observation  may  be  made  as 
regards  a  single  individual  bu3ring  or  selling  land, 
with  this  addition,  that  he  may  make  it  a  business, 
and  then  it  is  a  question  of  continuity.  A  man 
occasionally  bujs  and  sells  land,  as  many  land- 
owners generally  do,  and  nobody  would  say  he 
was  a  land  jobber  or  a  jobber  in  land ;  but  if  a  man 
made  it  his  particular  business  to  buy  and  sell 
land  to  obtain  profit,  he  would  be  designated  as  a 
land  jobber  or  dealer  in  land. 

When  you  come  to  an  association  or  company 
formed  for  a  purpose,  you  would  say  at  once  that 
it  is  a  business,  because  there  you  have  that  from 
which  you  would  infer  continuity :  it  is  formed  to 
do  ^that  and  nothing  else,  and  therefore  at  once 
you  would  say  they  carried  on  a  business.  So  in 
the  ordinary  case  of  investments,  a  man  who  has 
money  to  invest,  the  object  being  to  obtain  his 
income,  invests  his  money,  and  he  may  occasionally 
sell  the  investments  and  buy  others,  but  he  is  not 
canning  on  a  business.  But  when  you  have  an 
association  formed,  or  where  an  individual  makes  it 
his  continuous  occupation — the  business  of  his  life 
— to  buy  and  sell  securities,  he  is  called  a  stock 
jobber  or  share  jobber,  or  what  nut,  and  nobody 
doubts  for  a  moment  that  he  is  carrying  on  busi- 
ness. So  if  a  company  is  formed  for  doing  the 
very  same  thing — Uiat  is,  for  investing  money  be- 
longing to  persons  in  the  purchase  of  stocks  and 
shares,  ana  changing  them  from  time  to  time, 
either  with  limited  or  unlimited  powers — ^I  should 
say  there  can  be  no  question  that  they  are  carry- 
ing on  a  business,  whether  you  call  it  a  business 
of  investment  or  a  business  of  dealing  in  securi- 
ties, or,  as  in  the  case  before  me,  both  the  business 
of  investment  and  the  business  of  dealing  in  se- 
curities. 

Upon  the  other  point,  as  to  this  company 
being  formed  for  the  acquisition  of  gain,  can  were 
be  any  doubt  about  it  ?  In  the  first  place,  I  will 
say  a  word  or  two  as  to  the  mode  in  which  this 
case  came  before  me.  The  prospectus  was  not 
stated  in  the  statement  of  claim,  but  it  was  ad- 
mitted, and  Mr.  Chitty  admitted  it  as  if  it  were 
stated,  so  that  it  is  before  the  Court  and  may  pro- 
perly be  looked  into.  Now  the  real  question  I  have 
to  decide  is,  whether  this  association  was  formed 
for  that  purpose ;  and  therefore,  in  ascertaining 


'  The  Submarine  Cables  Trust '  are  more 
than  twentj  in  number,   and  that  the 

whether  it  was  formed  for  that  purpose,  nothing 
could  be  more  important  than  the  prospectus.    It 
is  not  to  be  formed  for  the  purpose  unless  regis- 
tered  as  a  company  under    this  Act,  and  the 
prospectus  tells  me  exactly  what  it  was  formed 
for.     The  prospectus  is  as  good  or  better  evi- 
dence upon  that  point  than  the  deed,  but  of  course 
they  must  be  both  looked  at,  to  ascertain  for  what 
purpose  the  company  was  formed.    Was  it  for  the 
acquisition  of  gain  ?   I  have  discussed  that  question 
so  fiilly  in  so  many  cases,  and  two  of  them  are 
reported — ITte  Arthur  Average  Company  and  8yke9 
V.  Beadon — that  it  is  not  necessary  for  me  to  say 
anything  more  upon  the  view  I  take  of  the  Act. 
But  I  must  look  at  the  prospectus  as  well  as  the 
deed  to  see  whether  the  acquisition  of  gain  is 
really  the  purpose  of  the  company.   Now  I  have  no 
doubt  about  it  at  all.   To  my  mind  it  is  as  dear  as 
anything  can  be,  but  it  does  not  follow  that  it  may 
not  be  equally  clear  the  other  way  to  some  other 
mind  or  minds.    The  public  are  invited  to  sub- 
scribe their  money  to  buy  the  shares  of  the  sub- 
marine cable  companies.   They  are  told  that  they 
are  to  buy  them  at  901.  a  certificate.    "  The  certi- 
ficate is  to  bear  six  per  cent,  per  annum,  payable 
half-vearly,  making  6^.  IZs.  4d,  on  the  amount 
paid.     That  is  a  very  accurate  calculation.   There- 
fore they  are  to  get  61.  IZs.  ^.  upon  their  money. 
'*  Certificates  to  be  redeemed  half-yearly  out  of 
surplus  income  to  the  extent  of  the  available 
funds,  by  purchase  in  the  open  market  or  tender, 
or,  failing    these    means,    by    yearly   drawings 
at  120^."    So  that  you  are  to  get  a  profit  of  30/. 
upon  your  90/.  if  you  are  lucky  enough  to  be  a 
drawer  or  if  they  are  bought  by  tender.     "An 
equal  reversionary  distribution  of  the  securities  of 
the  trust  among  the  certificate-holders  as  soon  as 
the  certificates  have  been  redeemed."    Therefore, 
over  and  above  6/.  13«.  4d,  per  cent.,  which  is  itself 
a  very  handsome  profit,  and  not  the  ordinary  rate 
of  income  derivable  from  investments,  a  certificate- 
holder  is  to  get  30/.  profit  upon  his  90/.,  and  to 
get  also  the  equal  reversion  in  distribution  of  the 
balance  when  the  certificates  are  all  paid  for. 
Those  are  the  three  first  paragraphs  of  the  pro- 
spectus.   It  is  not  an  ordinary  investment  in  any 
sense  of  the  word — it  is  a  speculation  with  a  view 
to  a  profit,  by  means,  no  doubt,  of  the  purchaae  of 
submarine  cable  shares.  If  this  were  treated  as  an 
investment  I  should  call  it  an  abuse  of  the  term. 
The  purchase  of  speculative  property  in  a  sense, 
and  in  a  very  wide  and  lax  sense,  may  be  termed 
an  investment.   Then,  after  naming  the  trustees,  I 
come  to  the  next  paragraph,  which  is  a  very  good 
illustration  of  what  kind  of  investments  we  are 
dealing  with.    "  The  advantage  of  this  form  of 
investment,  by  distributing  the  risk  over  a  number 
of  kindred  undertakings,  and  making  one  insure 
the  other,  is  peculiarly  applicable  to  the  class 
of  property  to  be  embraced  in  this  trust."    That 
is,  the  public  are  told  it  is  risky  property. 

The  next  sentence  is,  '*  The  public  has  already 
shewn  its  appreciation  of  the  principle  in  the  case 
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certificates  of  ihe  said  trust  were  issued 
in  pursuance  of  and  subject  to  the  pro- 

of  fareign  and  colonial  gOTemment  Becarities,  and 
it  is  beUeved  that  many  would  gladly  avail  tiiem- 
selves  of  the  high  returns  yielded  by  telegraph 
cable  companies,  if  they  were  relieved  from  the 
fear  of  exceptional  losses  from  accident  or  other 
causes,  which  would  be  greatly  lessened  by  such 
a  combination."  Now,  we  have  it  exactly.  It  is 
no  ordinary  investment.  The  public  are  afraid 
to  touch  it  becausa  it  is  risky,  but  if  you  dis- 
tribute it  in  the  shape  of  insurance  by  associa- 
ting together,  you  will  diminish  your  risk,  and 
thereby  get  a  profit.  Now,  the  next  sentence 
but  one  is  instructive :  "  The  trust  will  consist 
solely  of  the  stocks,  shares  or  debentures  of  sub- 
marine cable  companies,  which  offer,  apart  from 
accidental  interruptions,  the  prospect  of  a  high 
late  of  profit.**  Now,  that  was  what  the  com- 
pany was  formed  for.  You  are  to  get  a  high 
rate  of  profit — not  only  a  profit,  but  a  high  rate 
of  profit.  Then  there  are  other  things  referred 
to ;  and  then  it  says,  "  The  selection  and  accept- 
ance of  the  severed  securities,  the  proportions  in 
each  company  to  be  included,  and  any  purchase 
to  be  made  will  be  determined  and  undertaken 
by  the  trustees  at  their  discretion,  who  will  en- 
deavour to  secure  a  fair  average,  having  regard 
to  the  ends  in  view."  Then  they  say,  how  they 
are  to  apply  the  funds.  First  of  all,  they  are  to 
pay  a  limited  amount  of  expenses;  then  pay 
interest  on  the  certificates ;  then  there  is  to  be 
a  sinking  fund  for  their  redemption ;  then  they 
say  how  they  will  be  redeemed.  Then,  **  power 
will  be  reserved  to  the  trustees  to  realise,  at 
their  discretion,  any  securities  belonging  to  the 
trust  which  reach  a  premium  of  thirty  per  cent, 
on  the  purchase  price."  That  is  a  dealing.  They 
are  not  to  sell  unless  they  get  a  large  profit,  and 
they  are  to  sell  when  they  get  to  thirty  premium. 
Then  it  is  *'  subject  to  any  special  circumstances 
calling  for  an  earlier  dissolution  under  the  terms  of 
the  trust  deed,  it  is  intended  that  the  trust  shall 
continue  until  all  the  certificates  have  been  thus 
redeemed,  when  the  trust  securities  will  remain 
for  distribution  as  a  reversion.  The  trust  will 
then  be  wound  up,  and  the  proceeds  distributed, 
pro  rata,  among  the  holders  of  the  coupons  of 
reversion."  Then  there  is  the  purpose  for  which 
it  is  formed ;  and  the  certificate-holders  are  not 
onl^  to  get  the  profit  I  have  mentioned,  but  an 
ultimate  profit — an  ultimate  distribution  of  the 
funds.  That  is  no  ordinary  investment,  where 
the  property  is  to  remain  invested.  On  the  con- 
trary, you  may  pay  off  out  of  income— it  being 
a  very  high  income — a  very  large  rate  of  profit, 
all  your  certificates,  and  then  you  will  get  the 
securities  yourselves  to  divide.  Then  the  coupons 
will  give  the  right  to  reversion ;  and  then  it  says 
this :  "  A  person  desirous  of  holding  submarine 
cable  shares  can  thus,  by  means  of  this  trust,  at  a 
minimum  of  trouble  and  expense,  diminish  the 
risk  of  investing  in  any  one  particular  under- 
taking, by  spreading  his  investment  over  a 
DumMT  of  different  undertakings,  and  reserye  a 
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visions  of  the  said  trust  deed  of  the  6th 
of   September,  1871,   this    Court    doth 

portion  of  the  extra  interest  as  a  sinking  fund  to 
pay  off  his  capital ;  as  for  each  100/.  invested  he 
virtually  becomes  a  holder  of  pro  rata  invest- 
ments in  some  eight  or  ten  different  securities, 
and  in  addition  receives  a  bonus  when  his  certifi- 
cate is  redeemed,  and  a  pro  rata  participation  in 
the  ultimate  reversion  which  will  remain  when 
the  return  of  his  capital  has  been  accomplished. 
The  advantages  are — "  First,  interest  at  6/.  iZs.  4d, 
per  cent  on  the  amount  subscribed ;  secondly, 
distribution  of  risk — ^not  a  term  that  persons  use 
for  ordinary  investments ;  thirdly,  provisions 
for  redemption  of  certificates:  if  by  purchase, 
securing  for  his  property  an  enhanced  market 
value,  or  if  drawn,  a  gain  of  30/.  per  certificate." 
The  first  which  I  re^  used  the  term  "profit;" 
now  we  have  the  term  *'  gain."  Then,  **  fourthly, 
a  reversion  eventually  divisible,  equal  to  the 
whole  of  his  original  subseriptioDS."  It  further 
states  that  a  draft  of  the  trust  deed  may  be  seen 
— I  do  not  know  whether  anybody  wanted  to  see 
it — ^but  it  may  be  seen.  Now  I  come  to  the  trust 
deed.  The  trust  deed  was  actually  drawn  after 
the  investmenta  were  made,  although  I  do  not 
see  that  that  makes  much. difference,  after  having 
read  the  prospectus  to  see  what  the  company  was 
formed  for.  The  trustees  are  to  hold  the  annual 
produce  thereof  in  trust,  **  First,  in  payment  of 
all  expenses  during  the  preceding  year,  but  so 
that  the  ordinary  expenses  for  the  year  1871 1  or 
in  any  subsequent  year,  include  sll  remunera- 
tions to  the  trustees  and  auditors."  The  fSact  is, 
they  are  called  trustees ;  but  their  remuneration 
is  not  to  exceed  2,000/.  They  are  like  all  direc- 
tors, commercial  trustees ;  but  they  are  intended 
to  be  paid,  not  improperly,  because  they  really 
are  directors  and  nothing  else. 

There  are  two  or  three  clauses  in  the  deed  which 
it  is  necessary  to  shew  that  there  was  a  dealing 
in  shares  by  this  company,  as  well  as  an  ordinary 
investment.  An  association  for  that  purpose 
would,  in  my  opinion,  be  within  the  mischief  of 
the  Act  and  within  the  words  of  the  Act.  It 
must  not  be  supposed  that  I  decide  this  case 
simply  on  the  addition  of  the  dealing  clauses ;  but 
an  association  for  the  purpose  of  dealing  would 
also  be,  in  my  opinion,  within  the  mischief  of  the 
Act  and  the  words  of  the  Act  also ;  consequently, 
it  is  as  well  to  refer  to  them,  to  shew  that  it  is  so. 
[His  Lordship  read  the  18th  clause.]  So  that  the 
moment  the  shares  rise  to  that,  the  trustees  may 
sell  and  take  the  profit  which  is  to  be  divided, 
as  we  shall  see  presently. 

The  19th  section  provides  [reads  it].  Out  of 
the  six  managing  parties  four  must  concur,  at  a 
meeting  at  which  they  are  present,  to  sell  them ; 
but  subject  to  that  limitation  they  have  a  right 
to  sell  without  any  premium  at  all  Here,  again, 
therefore,  there  is  a  second  power  of  sale,  not  re- 
ferred to  in  the  prospectus.  Then  the  produce 
is  to  be  applied  as  surplus — that  is,  in  payment 
of  interest  and  in  payment  for  and  purchasing  of 
the  certificates.    iJien  there  is  a  proviso  [reads 
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declare  that  the  said  trust  called  'The 
Sabmarine  Gables  Trust '  is  an  associa- 
tion consisting  of  more  than  twenty  per- 
sons, formed  after  the  passing  of  the 
Companies  Act,  1862,  for  the  purpose  of 
carrying  on  business  that  has  for  its  ob- 
ject the  acquisition  of  gain  by  the  associa* 
tion,  or  by  the  individual  members  thereof, 
without  being  registered  as  a  company 
under  the  said  Act,  or  any  other  Act  of 
Parliament. 


the  20th  clause].  So  there  is  a  power  not  only  to 
sell  but  to  repurchase.  I  agree  that,  inasmuch 
as  in  this  large  association  there  are  more  than 
twenty  persons,  for  I  see  on  the  prospectus  there 
is  not  to  be  a  company  formed  unless  400,000/. 
is  subscribed,  you  cannot  get  the  assent  of  every 
individual ;  but  power  is  given  to  the  trustees  at 
the  general  meeting.  It  is  a  part  of  their  busi- 
ness, therefore,  though,  no  doubt,  not  a  primary 
object ;  but  it  is  an  object  to  deal  in  the  securi- 
ties in  the  way  I  have  mentioned. 

[Reads  the  22nd  clause.}  So  they  are  paid  trus- 
tees— that  is,  they  are  directors  of  the  company. 
They  are  persons  who  carry  on  the  business 
of  Uie  company  for  payment;  they  employ  their 
time  and  they  are  paid  for  it.  I  am  not  saying 
a  word  against  that.  I  think  it  is  a  most 
rational  thing  that  persons  who  employ  their 
time  for  the  benefit  of  others  should  be  paid ;  but 
it  shews  their  true  character,  for  ordinaiy  trustees 
of  a  settlement  are  not  paid.  [Reads  clause  23.] 
That  is  to  shew  what  the  certificate-holders  are. 
They  are  shareholders  of  the  comj>any  and  no- 
thing else.  They  are  called  certificate-holders, 
but  it  is  veiy  clear  that  they  might  be  called 
shareholders.  Many  shareholders,  when  they  are 
paid,  are  paid,  as  we  know,  by  warrants  to  bearer, 
and  that  is  what  these  are.  Nobody  is  to  get  any- 
thing unless  he  produces  his  certificate.  [Reads 
clause  25.]  Not  only  is  it  a  meeting  of  share- 
holders, although  the  deed  calls  it  a  meeting  of 
certificate-holders,  but  they  actually  adopt  the 
provisions  of  the  Act  for  the  mode  of  conduct- 
ing the  business.     [Reads  clauses  26,  28,  30,  32.] 

It  does  appear  to  me  that  this  is  as  plain  a  com- 
panv  or  association  formed  for  the  transaction  of 
busmesa  for  the  purpose  of  gain  as  could  be  put 
fairly  into  words,  if  you  change  name;),  and  no- 
thing more.  If  you  call  the  certificate-holders 
"  shareholders,"  and  call  the  trustees  "  directors," 
and  call  the  association  a  "  company, '  you  have 
about  as  simple  a  description  of  an  ordinary 
company  under  the  Act  as  I  think  you  can  well 
have.  I  am  satisfied,  so  far  as  I  am  concerned, 
that  this  is  not  only  within  the  words  of  the 
Act,  but  is  the  very  thing,  as  explained  by  the 
judgment  of  Mr.  Justice  Willes,  which  the  Act 
intended  to  prohibit  for  yarious  reasons ;  and 
this  is  a  mere  device,  and  a  very  transparent  one, 
to  endeavour  to  escape  &om  Uie  plain  meaning 
of  the  enactment. 


"  And  it  is  ordered  that  the  afiairs  of 
the  said  association  be  wound  up.'* 
The  defendants  appealed. 

Mr.  Chitty  and  Mr.  Speed  (Mr.  Ben- 
jamin  with  them),  for  the  appellants. — 
This  deed  is  a  mere  trust  deed,  constitu- 
ting relationship  between  two  sets  of  per- 
sons as  trustees  and  cestuis  que  trust.  This 
is  not  an  association  within  the  meaning 
of  the  4th  section ;  but  if  it  is,  it  is  not 
one  consisting  of  twenty  persons,  nor  is 
it  one  for  the  purpose  of  carrying  on 
business. 

There  is  no  sodetas  between  the  certifi- 
cate-holders any  more  than  there  is  be- 
tween sixty-four  part-owners  of  a  ship. 
The  "business"  intended  by  the  Act 
means  a  continuous  occupation  in  the 
character  of  a  trade.  The  only  sections 
referring  to  the  carrying  on  of  a  business 
are  the  39th  and  44th.  But  here  A.  buys 
shares  in  one  company  and  B.  buys  shares 
in  another,  and  both  these  sets  of  shares 
are  transferred  to  trustees  to  receive  the 
dividends  to  pay  each  a  certain  proportion. 
If  anyone  carries  on  business  it  is  the 
trustees,  not  the  subscribers. 

The  certificate-holders  here  hold  a 
position  similar  to  that  of  the  scheduled 
creditors  in 

Oox  V.  HicJcmcm^  8  n.L.  Gas.  268 ; 
30  Law  J.  Rep.  O.P.  125, 
which  case  negatives  the  idea  of  any 
partnership  or  association  between  the 
subscribers. 
The  case  of 

Ths  Queen  v.  WJUtmarsh,  15   Q.B. 
Rep.  600 ;  19  Law  J.  Rep.  Q.B. 
469, 
followed  by 

Bear  v.  Bromley,  18  Q.B.  Rep.  271 ; 
21  Law  J.  Rep.  Q.B.  354 
(cases  under  the  7  &  8  Vict.  c.  110),  are 
both  in  our  favour  on  the  point  of  this 
not  being  a  business. 

The  words  under  that  Act  were  "for 
any  commercial  purpose  or  purpose  of 
profit." 

And  the  two  cases  shew  that  where  the 
making  of  profit  was  not  the  primary 
object  of  the  company,  it  was  immaterial 
whether  the  body  have  any  subsidiary 
power  of  doing  acts  which  might  result 
in  profit;  and  in  the  latter  case  Lord 
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Campbell  sets,  '^  The  qaestion  is,  whether 
the  Bocietj,  as  such,  is  established  for  a 
purpose  of  profit ;  the  &ct  that  the  in- 
dividual members  may  be  losers  or  gainers 
is  immaterial.  ...  It  is  clear  the  society 
itself  does  not  derive  a  profit  from  its 
transactions." 
In 
Moore  v.  Bowlings,  6  Com.  B.  Bep. 

N.S.  289 ;  28  Law  J.  Rep.  O.P. 

247, 
the  association  or  body  was  invested  with 
powers  of  doing  various  acts  which  gave 
its  operations  much  more  the  character 
of  the  carrying  on  of  business  than  in 
this  case.  One  of  the  clauses  of  the 
deed  there  was,  "  The  business  of  the 
company  shall  be  to  take  on  lease  or  pur- 
chase land  or  ground  ....  and  to  make 
and  sell  bricks  and  to  purchase  and  sell 
all  kinds  of  building  materials,  &o" 
The  object  here  was  to  make  invest- 
ments,  from  which  the  individual  certifi- 
cate-holders might  be  gainers  or  losers, 
aad  the  investments  are  not  to  be  dis- 
turbed except  in  particular  cases.  Articles 
18, 19  and  20  shew  that  buying  and  sell- 
ing shares,  as  a  business  from  which  the 
society  itself  was  to  get  profit,  was  no 
part  of  the  scheme.  The  power  of  sale 
was  merely  subsidiary. 
They  also  referred  to 

In  re  The  Stanton  Iron  Company,  21 

Beav.  164 ;  25  Law  J.  Bep.  Ghanc. 

142. 
The  case  of 

8yke8  v.  Beadon  {vbi  supra) 
is  similar  to  this  case,  but  it  is  a  decision 
of  the  same  Judge  and  may  be  treated  as 
under  appeal ;  and  the  case  of 

Be  The  Arthur  Average  Association, 

44  Law  J.  Bep.  Ghanc.  569  ;  Law 

Bep.  10  Ghanc.  542, 
is  different  from  this. 

Any  question  arising  upon  the  Lottery 
Acts  as  rendering  this  body  illegal  is 
precluded  by  the  case  before  the  House 
of  Lords — 

WalUngford  v.  The  Mutual  Society, 

Law  Bep.  5  App.  Gas.  685. 
Mr,  Ince  and  Mr,  McLaren,  for  the  re- 
spondent.— The  words  of  the  statute  are, 
"No  association  shall  be  formed.'*  This 
body  is  certainly  an  association;  there 
are  a  lai^ge  numlier  of  individuals  joined 
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together  for  some  purpose  or  other — the 
certificate-holders — who  are  all  parties 
to  the  deed  in  this  way,  that  the  co- 
venantee joins  for  and  on  behalf  of  all 
the  holders  for  the  time  being :  he  con- 
tracts on  their  behalf. 

[James,  L. J. — If  100  men  join  in  sub- 
scribing to  a  church  they  are  subscribers 
to  a  common  object,  but  subscribers  to  a 
common  object  are  not  necessarily  an 
association.] 

There  is  no  clause  in  the  Act  defining 
the  meaning  of  the  word  '*  association," 
but  we  submit  that  whenever  a  series  of 
persons  associate  themselves  together  for 
a  purpose,  whether  benevolent  or  religious, 
they  are  an  association  for  that  purpose. 
The  word  *' association  "  is  not  a  partner- 
ship, nor  is  it  a  company  :  it  was  inserted 
to  cover  a  body  of  persons  who  form 
strictly  neither  fiie  one  nor  the  other. 

[Bebtt,  L.J. — ^Not  strictly  one  nor  the 
other,  but  something  very  like  one  or 
the  other :  the  same  genus,'] 

That  would  be  to  limit  the  word ;  and 
it  is  inserted  not  to  diminish  the  effect  of 
the  rest,  but  is  a  wider  word. 

[Jakes,  L.J. — It  must  be  an  association 
having  some  nextu."] 

There  are  here  a  number  of  individuals 
joining  in  a  common  contract  with  each 
other — that  is,  through  the  covenantee. 

Suppose  that  the  trustees  were  commit- 
ting a  breach  of  trust  with  these  securi- 
ties and  converting  them  to  their  own 
use.  They  must  be  taken  to  have  become 
companions  with  each  other  in  a  certain 
enterprise.  The  trustees  are  made  trus- 
tees for  every  individual  who  comes 
within  that  contract  by  reference  to  the 
eoupon;  and  any  person  holding  one 
for  the  time  being  would  have  a  right  to 
bring  his  action  against  the  trustees  for 
any  breach  of  trust  conmiitted  by  them, 
and  would  bring  his  action  on  behalf 
of  himself  and  all  other  the  owners  of 
coupons  in  this  association. 

A  club  consisting  of  a  series  of  persons 
is  an  association  associated  for  certain 
purposes,  social  or  political,  and  is  not 
within  the  meaning  of  this  section,  but  it 
tests  the  meaning  of  the  word.  The 
word  is  so  wide  that  it  means  a  number 
of  persons  joined  for  any  purpose,  and 
here  we  have  a  number  of  persons  joined 
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together  for  a  common  purpose ;  and  it 
is  an  aflsociatlon  that  is  formed :  it  does 
not  come  into  existence  like  a  series  of 
cestuis  que  trust  under  a  deed  or  will. 

In  cases  where  each  individual  holder 
of  a  debenture  is  subscribing  his  money 
and  receiving  an  individual  mortgage  for 
it,  there  is  no  bond  of  union  between  anj 
one  of  them ;  but  here  each  of  the  per- 
sons puts  a  certain  amount  of  money  or 
of  stock  into  the  hands  of  the  trustees, 
and  says,  Deal  with  it  in  some  waj  or 
other  and  make  me  a  gain  out  of  it. 
Every  person  who  comes  into  this  gather- 
ing or  association  or  club,  pays  so  much 
money,  or  subscribes  for  so  many  shares, 
and  in  return  gets  the  benefit  of  the 
covenant  which  the  covenantors  entered 
into  with  the  covenantee,  and  the  object 
is  gain. 

The  creditors,  under  old  creditors'  deeds, 
did  not  move  into  the  concern — ^they  only 
accepted  the  deed. 

Here  there  is  not  a  deed  executed  on 
behalf  of  any  particular  pre-existing  class. 
To  get  the  benefit  here  each  subscriber 
must  come  with  his  money. 

The  foundation  of  the  plaintiff's  case 
is,  that  the  person  who  chooses  to  take 
one  of  these  certificates  thereby  gets  a 
right  not  to  any  particular  portion  or 
piece  of  this  stock  which  they  hold,  but 
a  right  in  the  common  stock  of  the  entire 
concern;  thev  are  so  far  associated  to- 
gether that  tney  all  are  to  get  whatever 
they  are  to  get  out  of  the  common  fund. 

Thenitmust  be  an  association  "formed  " 
— ^that  is,  the  coming  together  must  be  the 
result  of  some  contract — and  that  dis- 
tinguishes the  case  firom  that  of  numerous 
fazmlies  of  cesiuia  que  trust ;  and  it  must 
be  formed  for  the  purpose  of  carmng  on 
a  business  which  has  for  its  object  the 
acquisition  of  gain— and  gain  has  a  wider 
meaning  than  profit — but  here  we  have 
profit :  there  is  the  six  per  cent,  interest; 
the  chance  of  redemption ;  or  the  ultimate 
profit  (if  any)  left  after  the  expenses  of 
carrying  on  the  business  of  the  concern. 

The  business  here  is  the  act  of  original 
investment  and  the  continuous  shifting 
and  management  of  the  investments  and 
trafficking  in  these  telegraph  securities. 
It  is  not  necessary  that  every  individual 
member   of  the  aasooiation   should  be 


carrying  on  business;  if  a  man  goes  into 
the  market  and  buys  stock  in  a  railway 
company,  he  is  not  carrying  on  the 
business  of  a  carrier,  but  the  company  of 
which  he  is  a  member  is  carrying  on  that 
business. 

An  association  for  the  purpose  of  mak- 
ing gain  must  of  necessity  be  an  associa- 
tion "for  the  purpose  of  carrying  on 
business." 

The  Master  of  the  Bolls  held  that  the 
latter  words  do  not  add  much  weight  so 
long  as  there  is  the  object  of  getting  a 
gain  by  the  company. 

[James,  L.J. — Can  people  be  said  to 
cany  on  business  who  are  never  by  them- 
selves  or  any  agent  to  enter  into  contracts 
in  respect  of  which  they  can  be  plaintiffs 
or  defendants  P] 

Here  the  members  do  by  their  agent 
enter  into  a  limited  contract  when  they 
buy  and  sell  the  shares,  and  the  certificate- 
holders  would  be  liable  as  undisclosed 
principals. 

[James,  L.J. — ^The  association  is  not 
liable  for  that.  The  association  never 
entered  into  contracts ;  how  could  it  be 
wound  up  P] 

The  object  of  gain  may  be  for  the 
benefit  of  the  individuals  and  not  for  the 
united  body ;  the  trustees  make  the  gain 
from  outside  the  association  and  distri- 
bute it  among  the  individual  members, 
and  that  distinguishes  the  case  from 
Becur  v.  Bromley  (ubi  supra). 
The  Queen  v.  Whitmarsh  (ubi  supra) 
is  not  against  us,  for  in  all  probabiU^  the 
words  "or  by  the  individual  members 
thereof"  were  inserted  to  exclude  thai 
case  (see  Buckley  on  OompameSf  3rd  ed. 
p.  2)  ;  and  there,  and  in  the  other  cases 
referred  to,  the  ground  of  the  decision 
was  that,  although  there  might  be  profit 
to  individual  members  there  was  none  to 
the  company  as  such. 

They  also  referred  to 
Jos^hs  V.  Pehrery  3  B.  &  0.  639 
5  Dowl.  &  By.  542 ;  1  Car.  &  P 
341,  507 ;  3  Law  J.  Bep.  K.B.  102 
Brwergier  v.  Fellowes^  5  Bing.  248 
2  Mo.  &  P.  384 ;  7  Law  J.  Bep 
(o.B.)  C.P.  15, 
and 
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as  shewing  the  illegality  of  the  aasooia- 
tion. 
Mr,  Speedy  in  reply. — 

Syhes  y.  Beadon  (iM  supra) 
is  decided  rather  on  the  ground  that  the 
association  was  formed  for  the  purposes 
of  baying,  selling  and  dealing  in  stock. 

Be  The  Arthwr  Average  Association 
(ubi  supra) 
was  the  case  of  a  commercial  undertaking, 
which  we  are  not. 

What  was  intended  to  be  prevented  by 
the  Act  was  the  difficulty  and  expense 
incurred  by  persons  who  dealt  with  large 
fluctuating  bodies  in  finding  out  of  whom 
they  were  composed,  if  the  necessity  ever 
arose  of  taking  legal  proceedings  in  respect 
of  the  contracts. 

James,  L.  J.  (on  July  16).~This  case 
has  been  very  f  ull^  argued,  and  we  have 
had  an  opportunity  of  considering  it 
since  the  time  it  was  first  argued  before 
us. 

I  am  of  opinion,  with  all  deference  to 
the  very  clear  opinion  to  the  contrary, 
often  repeated,  of  the  Master  of  the  Bolls, 
that  he  has  not  put  a  construction  upon 
this  Act  of  Parliament  which  I  find  it 
possible,  speaking  for  myself,  to  concur  in. 

The  Act  of  Parliament,  no  doubt,  was 
intended  to  prevent  mischief  of  some 
kind,  the  mischief  being  (as  was  well  put 
by  Mr.  Speed)  that  arising  from  large 
trading  undertakings  beings  carried  on  by 
large  and  fluctuating  bodies  of  persons, 
so  that  persons  dealing  with  them  were 
put  to  great  difficulty  and  expense  from 
not  knowing  with  whom  they  were  con- 
tracting ;  which  was,  therefore,  a  pubHc 
mischief  to  be  repressed.  That  was  the 
sort  of  mischief,  as  it  strikes  me,  which 
was  intended  to  be  repressed  by  this  en- 
actment. Then  we  must  see  what  the 
enactment  is.     [Beads  the  section.] 

Now  there  are  three  words  there— 
''company,  association  or  partnership." 
It  is  very  difficult  to  my  mind  to  under- 
stand what  the  difierence  is  between  a 
company  and  an  association.  The  word 
"  association  "  in  effect,  though  it  has  now 
commonly  got  into  use,  is  etymologically 
an  inaccurate  word.  "  Association  "  does 
not  describe  the  thing  formed,  but  pro- 
perly and  etymologrically  the  act  of  asso- 
VoL.  60. — Chamc. 
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oiating  together,  from  which  act  of  asso- 
ciating there  is  formed  a  company  or 
partnership — a  body  of  what  Mr.  Ince 
called  soeii.  But  I  believe  the  difierence 
which  was  meant,  as  the  difierence  accord- 
ing to  the  vernacular  we  use  in  these 
things  between  a  company  or  association 
and  an  ordinary  partnership,  is  this  :  An 
ordinary  partnership  is  a  partnership 
composed  of  definite  individuals,  bound 
together  by  contract  between  themselves 
to  continue  for  some  joint  object,  either 
during  pleasure  or  during  a  limited  time ; 
but  the  partnership  is  essentially  com- 
posed of  the  persons  originally  entering 
into  the  contract  with  one  another.  A 
company  or  association — and  I  take  the 
terms  to  be  really  synonymous — ^is  an  ar- 
rangement by  which  parties  intend  to 
have  a  partnership  which  will  be  con- 
stantly changing ;  that  is  to  say,  to  have  a 
succession  ^partnerships — a  partnership 
to-day  consisting  of  certain  members,  and 
to-morrow  of  some  of  those  members 
only  and  some  others  who  have  come  in ; 
so  that  there  will  be  a  constant  shifting 
of  the  partnership,  a  determination  of  the 
old  and  a  creation  of  a  new  partnership, 
and  always  formed  with  the  intention 
that^  so  far  as  they  could,  by  agreement 
between  themselves,  the  new  partnership 
should  take  upon  itself  the  assets  and 
liabilities  of  the  old  partnership — an  object 
which,  as  regards  liability,  could  not  be 
effected  in  point  of  law  by  anv  arrange- 
ment between  the  persons  wemselves, 
unless  the  persons  contracting  with  them 
by  a  novatio  authorised  the  change,  or 
unless  by  special  provisions  in  the  Acts  of 
Parliament  sanction  was  g^ven  to  such 
an  arrangement.  That  is  the  sole  dis- 
tinction between  association  and  partner- 
ship. 

But  now  it  says  that  no  company, 
association  or  partnership  consisting  of 
more  than  twenty  persons  shall  be  formed 
after  the  commencement  of  this  Act. 
What  for  P  "  For  the  purpose  of  carrying 
on  any  business."  Now  the  deed  of 
settlement — the  trust  deed  before  us — is 
said  to  constitute  an  association  of  more 
than  twenty  persons  formed  after  the 
commencement  of  this  Act  "  for  the  pur- 
pose of  carrying  on  business."  Now  I 
am  unable   myself    to  agree    with  the 
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Master  of  tbe  Eolls  in  the  conclnsion  that 
it  comes  within  any  part  of  that  defini- 
tion. I  cannot  myself  find  in  this  any 
association  whatever  between  the  persons 
who  are  supposed  to  be  socit,  I  cannot 
conceive  how  there  can  be  an  association 
unless  there  are  persons  of  whom  that 
company  or  association  is  formed. 

But  here  one  man  goes  with  902.  in  his 
hands  and  buys  from  the  trustees  who 
have  got  the  property  in  them  a  lOOZ. 
certificate  with  all  the  chance  of  profit 
attaching  to  it.  Another  man  goes  the 
next  day  and  takes  his  90Z.  to  the  same 
people,  and  gets  from  them  another  certi- 
ficate by  which  he  gets  from  them  a 
right  to  share  in  the  funds  which  they 
have  in  their  hands.  The  first  man 
knows  nothing  of  the  second,  and  the 
second  nothing  of  the  first;  they  have 
never  come  into  any  arrangement  what- 
ever as  between  themselves.  There 
never  has  been  anything  amounting  to 
any  mutual  rights  or  obligations  as  be- 
tween those  persons.  The  man  who 
takes  it  to-day,  or  who  may  have  it  to- 
day, the  man  who  took  it  yesterday  and 
who  may  be  selling  to  somebody  else  a 
week  hence,  are  from  the  first  entire 
strangers,  who  have  entered  into  no  con- 
tract whatever  with  themselves,  nor  have 
they  entered  into  any  contract  with  the 
trustees  or  any  trustee  on  behalf  of  the 
other — there  being  nothing  pointing  to 
any  mandate  or  delegation  of  authority 
to  anybody  to  act  for  the  shareholders 
between  themselves,  and  nothing,  as  it 
appears  to  me,  by  which  any  liability 
could  ever  be  cast  upon  the  shareholders, 
either  as  between  themselves  or  as  be- 
tween themselves  and  anybody  else. 
Therefore  I  cannot  myself  arrive  at  the 
conclusion  that  this  is  an  association 
within  the  meaning  of  this  Act  of  Parlia- 
ment any  more  than  that  the  persons 
who  subscribe  for  debentures  in  a 
railway,  or  the  Bolivian  bondholders, 
or  the  creditors  in  the  case  of  Gox  v. 
Hichmanj  were  an  association.  Persons 
who  have  no  mutual  rights  and  obliga- 
tions do  not,  according  to  my  view,  consti- 
tute an  association  because  they  happen 
to  have  a  common  interest  or  an  interest 
severally  in  something  which  is  to  be 
divided  between  them. 


But  now,  even  assuming  this  to  be  an 
association,  it  does  not  appear  to  me  that 
it  can  in  any  practical  sense  of  the  word 
"  business  "  be  said  that  they  were  formed 
for  the  purpose  of  carrying  on  any  busi- 
ness. The  association — that  is  to  say,  the 
body  of  subscribers  or  the  body  of  certi- 
ficate-holders— do  not,  as  it  appears  to 
me,  carry  on  any  business.  They  cannot 
be  said  to  carry  on  any  business  by  them- 
selves or  by  any  agent.  I  am  unable  to 
conceive  any  state  of  circumstances  in 
which  the  law  would  give  any  right  to 
the  body  of  shareholders  as  such,  or  fix 
any  liability  upon  them  as  such. 

I  cannot  conceive  any  state  of  ciroum- 
stances  in  which  it  could  be  averred  that 
any  contract  had  been  made  by  or  on 
behalf  of  the  body  of  certificate-holders 
either  by  any  niember  of  themselves  or  by 
any  other  agent  or  manager  for  them. 
If  so,  I  cannot  conceive  how  people  can 
be  said  to  carry  on  business  when  they 
cannot  enter  into  contracts.  They  can 
hardly  be  said  to  carry  on  business  when 
it  is  utterly  inconsistent  with  what  they 
have  done  and  with  what  they  have  said, 
and  inconsistent  with  the  whole  thing, 
that  they  should  be  parties  directly  or 
indirectly,  either  themselves  or  through 
any  agent  for  them,  to  any  contract  or  be 
liable  for  any  act  of  misfeasance  or  neglect 
of  any  manager,  agent  or  servant.  They 
could  not  employ  a  servant. 

More  than  that.  If  there  is  any  busi- 
ness at  all,  it  is  to  be  carried  on  by  the 
trustees.  Whatever  is  to  be  done,  is  to 
be  done  by  the  trustees.  Now  the  Master 
of  theBioUs,  in  the  course  of  his  judgment, 
considered  that  these  trustees  were  in 
substance  and  in  law  directors.  With  all 
deference  to  the  Master  of  the  Bolls,  I 
cannot  help  thinking  that  the  Mlacy  of 
his  judgment  arises  from  that  i^acy. 
To  my  mind  the  distinction  between  a 
director  and  a  trustee  is  an  essential 
distinction.  It  is  a  distinction  whioh  lies 
in  the  very  nature  of  things.  A  trustee 
is  a  man  wno  is  the  owner  of  the  property, 
who  is  the  principal,  who  deals  with  it  as 
principal,  as  owner  and  as  master,  subject 
only  to  an  equitable  obligation  to  account 
to  some  persons  to  whom  he  stands  in 
the  relation  of  trustee,  and  who  are  his 
cestuia  que  trust    The  same  individual 
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maj  fill  the  office  of  director  and  be  a 
trustee  having  property,  bat  that  is  a 
raie,  exceptional  and  casual  circumstance. 
The  oflBce  of  director  is  that  of  a  paid 
servant  of  the  company.  He  never  enters 
into  a  contract  for  himself.  He  cannot 
sue  or  be  suable  unless  he  exceeds  his 
authority,  like  any  other  agent,  but  he 
enters  into  contrsbcts  for  ms  principal, 
and  that  principal  is  the  company  of 
whom  he  is  a  director  and  for  whom  he 
is  acting.  That  seems  to  me  to  be  the 
broad  distinction  between  the  two. 

Then,  supposing  that  what  is  to  be 
done  here  is  to  be  done  by  trustees,  is 
what  the  trustees  are  to  do  under  this 
deed  a  business?  In  my  opinion  it  is 
not  a  business  at  all,  nothing  which 
comes  within  the  ordinary  meaning  of 
the  word  "  business,"  nor  anything  more 
than  what  is  done  by  trustees  under  a 
marriage  settlement,  who  have  large 
properties  vested  in  them,  and  who  have 
very  extensive  powers  of  disposing  of  the 
investments,  changing  the  investments 
and  selling  them  and  re-investing  in  other 
investments,  according  to  their  discretion 
and  judgment^  with  or  without  the  con- 
sent of  their  eeskUs  que  trust.  That  is 
not  a  business.  It  appears  to  me  that 
this  is  no  more  a  business.  This  is  a  very 
large  amount.  There  is  400,000Z.  worth  of 
stock  of  this  kind,  and  I  can  easily  con« 
ceive  that  a  person — a  millionaire  or  some 
other  person  in  this  country — might  have 
400,0002.  of  similar  securities,  and  might 
vest  them  in  his  trustees  with  every  trast 
which  is  contained  in  this  instrument, 
with  every  power  and  every  control ; 
and  everything  would  be  applicable  to 
that  trust— just  as  applicable  as  to  the 
trust  contained  and  expressed  in  this 
instrument.  No  doubt  there  is  power  in 
the  18th,  19th,  and  20th  clauses  of  dispos- 
ing of  the  inrestments  and  of  selling  and 
ra-investine  in  some  security  with  the 
■wont  of  the  certificate-holders. 

It  appears  to  me  to  be  no  more  than 
a  power  of  varying  investments  with  the 
assent  of  a  general  meeting,  as  in  an 
wdinaxy  trust  deed  would  be  done  with 
the  assent  of  the  cettme  que  trust  them* 
selves. 

That  seems  to  me  to  be  the  literal 
meaning  of  the  deed ;  that  is  to  say,  a 


trust  deed  of  property  for  investment  so 
as  to  secure  a  good  investment  spread 
over  a  great  number  of  things,  in  order 
that  the  one  may  equalise  the  other,  so  as 
to  enable  persons  who  choose  to  invest 
their  money  in  this  way  to  avail  them- 
selves of  that  which  is,  I  believe,  one  of 
the  most  certain  things  in  the  world  of 
all  uncertain  things — what  is  called  the 
doctrine  of  averages ;  that  is  to  say,  that 
out  of  a  certain  number  of  things  of  this 
kind  some  will  lose  and  some  will  gain, 
some  will  pay  large  dividends  and  some 
will  pay  small  dividends ;  and  it  appears 
to  me  that  the  object,  and  the  legitimate 
object,  of  the  persons  who  were  invited  to 
join  in  this  alleged  company  was  to  have 
an  investment  of  their  money  under  such 
circumstances  that  they  might  look  to 
have  a  high  dividend  with  a  very  con- 
siderable security  for  the  capital  which 
they  were  investing  in  it.  I  can  see 
nothing  like  an  attempt  at  evading  or 
avoiding  the  Act,  or  being  anything  but 
what  the  deed  upon  the  face  of  it  purports 
to  be — a  mode  by  which  people  are  to 
make  their  investments  with  security,  and 
so  as  to  produce  a  high  rate  of  dividend. 
Under  these  circumstances,  I  am  of 
opinion  that  the  judgment  of  the  Master 
of  the  Bolls  must  be  discharged. 

Bbett,  L.J. — In  this  case  it  becomes 
necessary  carefully  to  construe  the  Act  of 
Parliament,  and  in  so  doing  we  are  obliged 
to  consider  almost  every  word  and  almost 
every  phrase  in  it,  and,  as  one  often  has 
to  do,  to  translate,  if  possible,  into  the 
most  accurately  scientific  form  the  idio- 
matic English  which  is  used  even  in  an 
Act  of  Parliament  not  in  its  strictly  gram- 
matical  sense,  but  in  a  business  sense. 

This  section  is  in  a  negative  form,  and 
it  begins  by  saying  that  "  no  company, 
association  or  partnership  consisting  of 
more  than  twenty  persons  shall  be  formed ; 
that  is  to  say,  that  there  must  be  a  joint 
relation  of  more  than  twenty  persons  for 
a  common  purpose,  which  common  pur- 
pose seems  to  me  to  be  the  performing 
jointly  a  succession  of  acts.  It  will  not 
be  sufficient  if  their  relation  exists  for  a 
purpose  which  is  to  be  completed  by  the 
performance  of  one  act.  But  they  are  to 
be  so  related  together  as  to  form  a  com- 
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pany  or  a  partnership  or  an  association. 
I  confess  I  have  some  difficulty,  as  my 
Lord  has,  in  being  able  to  see  at  this 
moment  what  wonld  be  an  association  for 
the  purpose  of  carrying  on  a  business 
which  would  neither  be  a  company  nor  a 
partnership  ;  but  I  should  be  sorry  to  say 
that  by  the  ingenuity  of  men  of  business 
there  may  not  some  day  be  formed  a 
relation  among    twenty  pelsons    which 
might  not  strictly  be  either  a  company  or 
a  partnership,  but  yet  would  be  an  asso- 
ciation.    But  it  must  be,  according  to 
all  ordinary  rules  of  construction,  if  not 
strictly  speaking  a  company  or  a  partner- 
ship,  an  association  of  a  similar  kind.     It 
must  be,  therefore,  a  relation  established 
between  twenty  persons  "for  the  pur- 
pose of  carrying  on  business  " — ^that  is, 
"in  order   that  such  company,  associa- 
tion or  partnership  shall  carry  on  a  busi- 
ness."    Therefore  the  business  is  a  busi- 
ness which  is  to  be  carried  on  by  those 
twenty   persons    or   by  twenty  persons 
or  more.     It  is  they  who  are  to  carry  on 
the  business,  whatever  may  be  the  mean- 
ing of  that  word  "  business."  That  seems 
to  me  to  exclude  the  case  of  its  being  for 
one  particular  act  to  be  done  and  never 
to  be  repeated.     The  phrase  "  carrying 
on  "  implies  a  repetition  or  series  of  acts. 
But  then  that  series  of  acts  is  to  be  a 
series  of  acts  which  constitute  a  business. 
There  are  many  purposes  which  everybody 
would  understand  to  be  a  business.  There 
may  be  new  businesses   which  at    the 
present  time  are  not  known.     But  now 
this  word  "  business  "  might  in  a  gram- 
matical sense  have  been  made  to  include 
something    which    no    ordinary    person 
would  call  a  business;  and  inasmuch  as 
the  Legislature  did  not  desire  to  recapitu- 
late in  terms  every  kind  of  business,  they 
have  used  a  phrase  which  is  to  confine 
the  meaning  of  that  large  word  "  business ' ' 
to  a  certam  kind  of  business.     It  is  a 
business    "that  has  for    its  object  the 
acquisition  of  gain ; "  that  is  to  say,  gain 
is  to  be  the  result  of  the  business — the 
result  not  of  one  particular  act,  but  of  a 
series  of  acts  which  form  a  business. 

Now  to  deal  with  theexpression  "gain"  ; 
it  is  a  gain  by  the  company,  association 
or  parhiership,  or  by  the  individual 
members  thereof.     It  seems  to  me  that 


that  division  of  phrase  rather  points 
to  this,  that  the  expression  is  to  be 
taken  distributively,  according  to  the 
former  description  of  the  congr^ation 
of  persons.  Where  it  is  a  joint-stock 
company  or  a  corporation  or  a  quasi' 
corporation,  and  where  the  individuals 
are  mere  shareholders,  then  the  gain 
which  is  acquired  by  the  business  carried 
on  by  such  a  company  is  a  gain  by  the 
company  and  is  not  a  gain  by  the  indivi- 
dual shareholders.  But  where  it  is  an 
ordinary  partnership,  or  where  it  is  an 
association  which,  not  being  a  joint-stock 
company  or  corporation,  is  more  like 
a  partnership,  there  the  gain  will  be 
not  by  the  whole  body  as  distinct  from 
the  individuals,  but  it  would  be  by  each 
partner — by  the  individual  partners. 

But  the  mode  in  which  the  gain,  when 
obtained,  is  to  be  distributed,  does  not 
seem  to  me  to  be  the  real  point  in  this 
cacie.  The  real  point  in  this  case  is  in  the 
former  part — ^to  consider  whether  there  is 
any  association  of  persons  here  at  all  for 
the  purpose  of  such  association  of  persons 
carrying  on  a  business  within  the  meaning 
of  this  section — that  is,  whether  they  are 
carrying  on  a  business  which,  if  successful, 
is  to  result  in  the  acquisition  of  gain  or 
not ;  and  then  the  second  question  woxdd 
be.  If  any  set  of  persons  here  can  be  said 
to  be  within  the  category  described,  who 
are  those  persons  ? 

Upon  such  a  construction  of  the  statute 
I  must  say  that  I  cannot  agree  with  the 
statement  of  the  question  which  was  laid 
down  by  the  Master  of  the  Bolls  in  Syhes 
V.  Beadon.  He  said  that  the  point  he  had 
to  consider  was  whether  the  thing  there 
was  an  association  or  company  formed  for 
the  purpose  of  gain,  either  by  the  asso- 
ciation or  by  the  individual  members 
thereof — whether  it  was  an  association  or 
company  formed  for  the  purpose  of  gain. 
But  be  omitted  to  state  that  the  proposi- 
tion was  whether  it  was  an  association 
or  company  formed  for  the  purpose  of 
oanying  on  a  business;  because,  accord- 
ing to  his  view  of  the  question,  it  would 
be  immaterial  whether  the  gain  was  to  be 
a  gain  which  was  to  be  the  result  of  a 
business  or  not.  He  seems  to  me  to  have 
left  out  those  words  which  I  think  were 
purposely  put  into  this  statute  for  a  defi- 
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nite  object,  namely,  that  the  statute  meant 
to  deal  not  with  people  who  were  asso- 
ciated together  for  the  purpose  of  obtain- 
ing ^n,  but  with  people  who  were 
aaaociated  together  for  the  purpose  of 
carrying  on  a  business  for  the  purpose  of 
gain,  and  that  that  was  the  exact  inten- 
tion of  the  L^islature  in  putting  in  those 
words  which  he  has  omitted  in  the  case  of 
By1ces.Y.  Beadon, 

Then  we  must  come  to  the  particular 
case ;  and  let  us  consider  whether  there 
were  any  persons  at  all  here  associated  for 
the  purpose  of  carrying  on  any  business 
such  as  is  described  in  this  section.  Now 
if  there  were  such  persons  in  this  case,  it 
must  have  been  either  the  trustees  or  the 
certificate-holders.  In  my  opinion,  in  this 
case  neither  the  one  nor  the  other  were 
associated  together  for  the  purpose  of 
carrying  on  such  a  business  as  is  described 
here.  I  will  take  first  the  trustees  them- 
selTCB.  The  trustees  were  not,  as  I  con- 
strue the  deed,  or  as  I  take  to  be  the  real 
substantial  business  object  of  this  congre- 
gation of  persons,  to  enter  upon  a  series 
of  acts,  which  acts,  if  successful,  would 
obtain  a  gain.  They  were  joined  together 
for  the  purpose  of  once  for  all  investing 
certain  money  which  was  delivered  into 
their  hands,  and  not  to  obtain  gain  from 
a  repetition  of  investments.  In  other 
words,  they  were  not  associated  together 
for  the  purpose  of  speculating  in  shares. 
That  was  not  their  business.  There  is  no 
reason,  according  to  the  construction  of 
their  duty,  why,  when  they  had  once 
made  an  inveshnent,  it  should  ever  be 
changed.  Therefore  it  seems  to  me  that 
the  primary  and  substantial  obiect  of  their 
associating  together  was  not  for  the  pur- 
pose of  carrying  on  a  business  which,  if 
snooessfnl,  would  result  in  the  acquisition 
of  gain.  It  is  true  that  under  a  very 
special  state  of  circumstances,  which  is 
described  in  the  20th  clause,  it  might  be 
said  that  then  what  they  would  have  to 
do  would  result  in  a  gain.  That  may  be 
80.  But  even  if  that  be  so  with  regard  to 
the  transaction  under  the  20th  clause, 
which  I  doubt,  yet  that  is  so  special  a 
part  of  the  transactions  which  are  de- 
scribed in  this  deed  that  it  cannot  be  said 
to  be  a  substantial  part  of  that  which  they 
would  have  to  do.     Therefore  if  what 
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they  will  have  to  do,  as  the  substantial 
object,  is  not  a  business,  that  subsidiary 
part  does  not  make  it  any  more  a 
business.  That  was  decided  in  The 
Queen  v.  Whitmarsh  and  several  other 
cases — that  a  mere  subsidiary  transaction 
described  in  the  deed  does  not  become  a 
part  of  the  object  so  as  to  bring  the  case 
within  this  statute.  I  might  say,  even  if 
you  consider  the  case  of  the  trustees 
themselves  here,  they  were  not  formed  for 
the  purpose  of  carrying  on  a  business 
within  the  meaning  of  this  section.  But 
if  they  were,  they  are  nevertheless  not 
within  the  section,  because  they  are  not 
the  number  of  twenty. 

Now  I  come  to  the  case  of  the  certifi- 
cate-holders. It  seems  to  me  that,  even 
if  what  had  to  be  done  was  to  be  done  by 
them  by  means  of  agents  of  theirs,  never- 
theless they  were  not  associated  for  the 
purpose  of  carxying  on  such  a  business 
as  is  here  described,  and  for  the  reason, 
that  what  had  to  be  done  would  not  be  a 
series  of  acts  done  so  that,  if  successful, 
they  would  obtain  gain,  and  therefore 
would  not  be  a  business  within  this  sta- 
tute. The  same  recusoning  would  apply 
if  these  trustees  had  really  been  agents. 

We  must  now  go  further,  and  see 
whether,  even  supposing  this  was  such  a 
business  as  is  contemplated  in  the  Act, 
the  certificate-holders  were  the  persons 
who  werp  to  carry  on  that  business.  It 
seems  to  me  that  they  certainly  were  not. 
That  raises  the  question  of  whether  the 
persons  who  do  carry  on  the  business  here 
were  carrying  it  on  for  them  or  were  car- 
rying it  on  o^erwise  than  for  them.  Now 
I  take  it  that  these  persons  here  are  clearly 
trustees  as  distinguished  from  agents  and 
directors  in  the  ordinary  sense  of  the 
term.  The  distinction  has  been  pointed 
out  by  my  Lord,  and  I  entirely  agi'ee  with 
it.  If  you  could  see  that  the  persons 
were  merely  called  trustees,  but  that  the 
duties  which  they  had  to  perform  by  the 
deed  were  really  those  of  directors,  then, 
although  they  are  called  trustees,  the 
legal  effect  of  the  deed  would  be  that  they 
would  be  directors — and  if  they  are  direc- 
tors, they  are  agents ;  but  here  it  seems 
to  me  to  be  obvious  that,  according  to  the 
true  construction  of  this  deed,  they  were 
not  directors  or  agents — ^they  were  trus- 
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tees.  If  that  be  so,  tlie  certificate-holders, 
even  if  thej  are  associated,  are  not  asso- 
ciated for  canying  on  the  business,  which 
is  said  to  be  a  business  that  will  produce 
a  gain.  It  was  not  their  business.  Thej 
could  not  have  been  made  liable  for  any 
contract  made  bj  these  trustees.  It  waa 
of  course  ui^ed,  and  very  naturally  urged, 
that  they  would  be  liable  as  undisclosed 
principals.  But  that  assumes  that  the 
persons  who  made  the  contracts  which 
are  to  make  them  liable  are  their  agents, 
authorised  to  bind  them  by  their  contracts, 
which  is  obviously  not  true.  Therefore 
here  the  business  is  not  carried  on  by 
those  persons,  and  it  can  never  be  where 
those  persons  who  are  to  carry  on  the 
business  are  bona  fide  trustees,  and  not 
agents  or  directors.  Even  though  there 
was  a  business  here  which,  if  carried  on 
by  any  body,  would  be  within  this  section, 
yet  here  it  is  not  carried  on  by  the  certifi. 
cate*holders — by  the  cestuis  que  trusty  who 
are  the  people  who  are  said  to  be  of  a 
lai^er  number  than  twenty.  Even  if  this 
is  a  business  within  the  section,  it  is  not 
carried  on  by  them — it  is  only  carried  on 
by  the  trustees ;  the  trustees  are  not  of 
the  number  of  twenty  or  more,  and  there, 
fore  the  case  is  not  within  the  statute  on 
either  view. 

That  being  so,  I  venture,  with  great 
deference,  to  differ  from  the  Master  of  the 
Bolls  in  this  case.  It  seems  to  me  that 
my  view  of  the  statute  carries  with  it  also 
the  allegation  that  I  do  not  agree  with 
him  in  the  case  of  Syhea  v.  Beadon,  But 
there  is  another  case  which  has  been  men- 
tioned, and  that  is  the  case  of  Ths  Arthur 
Average  Association,  It  is  perhaps  not 
absolntely  necessary  to  determine  whethpr' 
the  case  of  a  mntual  assurance  association 
is  within  the  statute  or  not ;  but  I  think 
I  ought  to  say  that  it  appears  to  me  that 
the  reasoning  which  brings  me  to  the  con- 
elusion  that  the  present  case  is  not  within 
the  statute  would,  as  at  present  advised, 
bring  me  to  the  same  conclusion  with  re- 
gard to  a  case  of  mutual  assurance,  lean- 
not  think  that  there  is  here  any  business,  if 
it  is  properly  carried  on,  which  is  a  busi- 
ness carried  on  in  order  to  obtain  gain, 
either  for  the  association  or  for  the  mdi- 
vidual  members  of  it,  within  the  meaning 
of  this  statute.     I  am  inclined  to  think 


that  this  is  a  true  proposition — ^that  no 
transaction  within  the  association  or  com- 
pany, between  the  members  of  it,  can  be 
taken  into  consideration  in  order  to  deter- 
mine whether  the  company  or  association 
was  one  formed  to  carry  on  a  busmess 
within  the  meaning  of  this  section. 

Cotton,  L. J. — ^What  we  have  to  deter* 
mine  in  this  case  is,  whether  this,  is  an 
association,  company  or  partnership  within 
the  meaning  of  the  Act  of  1862.  In  my 
opinion,  it  turns  on  section  4  of  that  Act. 
Section  21  has  been  referred  to,  but  I  do 
not  think  that  that  has  any  material  bear- 
ing on  the  question  we  have  to  consider, 
because  the  companies  which  are  referred 
to  in  section  21  might  register  under  sec- 
tion 6  of  the  Act.  What  we  have  to 
consider  is  not  whether  the  persons  under 
this  trust  deed,  as  I  call  it  for  the  sake  of 
brevity,  could  register  under  the  Act,  but 
whether  they  are  bound  to  do  so,  and,  in 
default,  are  an  illegal  association. 

Now  section  4  has  been  discussed  con- 
siderably ;  therefore  I  will  not  read  it  in 
detail.  But  this  is  material  in  arriving 
at  the  construction  of  the  particular  por- 
tion upon  which  the  question  turns — that 
it  begins  with  a  restriction  as  to  companies 
canying  on  a  well-known  business,  the 
business  of  banking.  Then  comes  a  clause 
upon  which  the  question  turns,  which  is 
to  apply  to  companies  other  than  banking 
companies,  with  certain  exceptions;  and 
that  is  material,  because  we  have,  without 
any  reference  to  gain  or  anything  else,  a 
description  of  the  business  which  com- 
panies in  the  first  part  of  it  are  formed  to 
carry  on.  Then,  in  the  second  part  of  it, 
we  have  in  substance  reference  to  com- 
panies carrying  on  any  other  business, 
with  the  qualification  that  the  business 
must  be  one  for  the  acquisition  of  gain  by 
the  company,  association  or  partnership, 
or  by  its  members;  and  that^  in  my 
opinion,  shews  that  those  words  of  this 
section,  '*  for  the  purpose  of  carrying  on 
any  business  which  has  for  its  object  the 
acquisition  of  c^ain,"  are  material  and  not 
to  be  disrega^ed,  and  that  you  cannot 
properly  r»ftd  this  section  as  a  section 
sayinff  *'  any  other  aissociation  having  for 
its  object  the  acquisition  of  gain."  In  my 
opinion  there  mnst  be  a  company,  asso- 


laCHAELBIAS  1880  to  MICHAELMAS  1881. 


Vol.  60.] 

SrnUh  T.  Anderttm,  App, 

oiation  or  partnership  wbiob,  by  itself  or 
its   agents,  is  carrying  on  a  business; 
that  is  to  say,  tbe  company  or  association 
or  partnership  must  be  formed  for  that 
purpose.    If  it  is  formed  for  that  purpose, 
before  it  carries  on  any  business  it  must 
register  if  it  is  within  the  Act,  and  there- 
fore it  is  the  forming  of  an  association  for 
a  purpose  which  is  struck  at  by  the  Act ; 
and  there  the  purpose  is  in  the  first  in- 
stance that  of  carrying  on  a  business. 
Then  the  nature  of  that  business  is  defined 
thus :  it  must  be  a  business  having  for  its 
object  the  acquisition  of  gain  by  tne  com- 
pany or  its  members.     I  do  not  think  it 
IS  very  material  to  consider  that  much. 
vexed  and  contested  word  "  association," 
as  to  how  far  it  differs  from  "  company  " 
or  "  partnership ; "  but  I  think  we  jnay 
say  that ''  association,"  if  it  is  intended  to 
differ    from    "  company "   or   "  partner- 
ship," must  be  judged  by  its  two  com- 
panions   between  which  it  stands,  and 
must  be  something  where  the  associates 
are  in  the  nature  of  partners.     It  seems 
to  me — ^not  that  I  think  it  material — ^that 
it  might  have  been  intended  to  hit  the 
case  which  we  have  frequently  seen,  of  a 
number  of  persons  or  a  number  of  firms 
joining  themselves  together  for  the  pnr- 
pose  of  carrying  on  a  particular  adventure 
m  order  to  make  gain  by  it,  as  is  very 
common  where  firms,   one    in  London, 
another  in  Liverpool  and  another  in  the 
East  Indies,  join  together,  the  one  to  carry 
on  the  one  part  of  the  business  and  the 
other  to  carry  on  the  other :  one  partner- 
ship to  get  thd  orders  or  to  order  and  see 
what  goods  shall  be  selected,  the  other  to 
manufacture  them,  and  the  other,  when 
they  are  imported  to  India,  to  sell  them. 
That  may  oe  what  was  intended;  but 
what  we  have  to  consider,  in  my  opinion, 
is,  whether  this  conglomeration,  as  I  will 
call  it,  of  the  persons  who  subscribe  their 
money  under  this  trust  deed  is  an  asso- 
ciation formed  to  carry  on  any  business 
within  the  meaning  of  this  section,  having 
for  its  object  the  acquisition  of  gain. 

But  before  I  go  into  my  view  as  to  that, 
I  win  just  state  what  I  think  really  is  the 
effect  of  this  deed.  As  I  understand,  it 
is  this — a  provision  enabling  a  large  sum 
of  money  provided  by  various  persons  to 
be  invested  on  a  large  aggi'egate  of  secu- 
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rities  of  a  particular  class — an  aggregate 
of  so  large  an  amount  as  to  give  a  fair 
average  m  that  particular  class  of  secu- 
rity.    It  is  obvious,  then,  upon  the  doc- 
trine of  averages  referred  to  by  Lord 
Justice  James,  that  these  being  securities 
which  as  a  whole  produce  large  profits, 
though  some  of  them  might  not  produce 
profit,  yet  by  taking  a  large  number  of 
them  as  investments,  in  the  result  there 
would  be  a  large  sum  to  be  divided,  arising 
not  from  any  particular  investment,  but 
from  the  aggregate  of  the  investments; 
and  then,  when  the  parties  like  to  sell, 
having  this  large  aggregate,  their  money 
will  be  returned  to  them  with  a  profit. 
That,  I  think,  is  the  scheme.     But  then 
there  is  something  more  than  that.     The 
investments  were  made  in  the  names  of 
the  trustees  for  a  large  number  of  persons. 
It  was  necessary  to  make  provision  for 
their  conduct,  as  to  how  decisions  were 
to  be  come  to  by  that  body,  as  to  what 
was  to  be  done  as  regards  the  gene- 
ral business  of  the  trust ;  besides,  it  was 
incident  to  this  trust  that  there  should  be 
sometimes  a  change  of  investments.   That 
is  incidental  to  every  trust,  and  that  is 
provided  for  in  ordinary  trusts ;  but  here 
we  have  no  doubt  a  provision  which,  at 
first  sight,  is  one  which  looks  like  carry- 
ing on  a  business.     Clause  18  provides 
that   under    certain    circumstances    the 
securities  may  be  sold;   and  then,  by 
clause  20,  they  may  be  re-invested.     But, 
as  regards  the  transactions  carried  on  by 
this  body,  if  it  appeared  that  the  real 
object  was  that  the  trustees  should  specu- 
late in  investments,  even  in  this  particular 
class,  the  case  would  have  stood  in  a  very 
different  position.     In  my  opinion,  there 
is  nothing  of  that  sort.     It  is  not  a  pro- 
vision that  they  should  make  a  profit  by 
selling  and  buying  again  securities  of  this 
class  whenever  in  their  opinion  the  turn 
of  the  market  makes  it  advisable  so  to  do. 
But  it  is  in  substance  a  trust  deed — a  deed 
providing  how  they  are  to  hold  as  trustees 
the  securities  of  a  large  amount,  with 
provisions  incident  to  that,  enabling  them 
in  certain  events  to  sell  some  of  the  secu- 
rities, and  when  that  is  done,  but  only 
under  special  circumstances,  to  re-invest 
— not  to  speculate,  but  to  re-invest — again 
as  an  investment  of  this  trust  fund.  Now, 
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in  my  opinion,  that  is  not  carrying  on  a 
business  within  the  meaning  of  this  Act 
of  Parliament.  It  is  a  trustee  holding 
trust  property,  with  such  provisions  only 
as  are  necessary  as  a  matter  of  practical 
business  in  order  to  enable  that  to  be 
done. 

But  what  we  have  to  consider  here 
is  not  only  that,  but  whether  there  is  any 
association  of  persons  more  than  twenty 
in  number  who  are  carrying  on  business 
by  themselves  or  their  agents. 

Now  it  was  argued  by  Mr.  Ince  that 
the  mere  fact  of  these  persons  putting 
money,  without  contract  or  communica- 
tion with  each  other,  into  a  bank  to  a 
common  account,  to  be  invested  by  the 
trustees,  under  the  trusts  of  this  deed, 
was  an  association  carrying  on  business 
for  the  purpose  of  gain.  What  I  have 
already  said  as  to  the  true  construction  of 
the  4th  section,  I  think,  shews  that,  in 
my  opinion,  that  would  not  do.  That 
would  not  be  carrying  on  business.  They 
may  do  it  for  the  purpose  of  profit,  and 
most  persons  when  they  invest  their 
money  do  it  for  the  purpose  of  profit ; 
that  is  to  say,  they  expect  to  get  a  profit, 
either  in  the  shape  of  dividends,  or  pro- 
bably expect  that  the  investment  will  go 
up,  and  will  produce  them  a  profit  when 
hereafter  they  wish  to  realise.  What,  in 
my  opinion,  as  I  have  already  said,  must 
be  shewn  is,  that  the  association,  by  them- 
selves  or  by  their  agents,  carry  on  a  busi- 
ness. Now,  here  how  can  that  be  said  P 
That  the  certificate-holders  do  it  by  them- 
selves I  think  can  hardly  be  contended. 
All  the  power  which  the  subscribers  of 
this  money  had  was  to  attend  sometimes 
at  meetings,  and  the  meetings  which  were 
held  most  usually  are  those  mentioned  in 
clause  26.  The  only  business  was  to  re- 
ceive and  consider  a  report  from  the 
trustees  on  the  condition  and  affikirs  of 
the  trust,  to  appoint  auditors  to  audit 
the  accounts,  and  to  elect  new  trustees  to 
fill  any  vacancy  in  their  body.  It  is  im^ 
possible,  in  my  opinion,  to  say  that  they 
are  by  themselves  in  any  way  carrying 
on  any  business.  That  is  simply  receiving 
the  accounts  of  the  trustees,  which 
ordinary  cestuia  que  trust  do,  vnthout 
being  supposed  to  carry  on  any  business. 
That  is  exercising  a  power  contained  in 


most  trust  deeds — ^I  mar  say  in  every 
well-drawn  trust  deed — the  power  of  ap- 
pointing new  trustees.  How  can  it  be  said 
that  if  there  was  a  business  to  be  car- 
ried on  by  the  trustees  they  are  there  in 
any  way  by  themselves  at  those  meetings 
carrying  on  a  business.  Then  there  is 
this:  clause  20  says  that  a  re-investment 
must  be  sanctioned  at  a  meeting  of  the 
certificate-holders  summoned  for  that 
purpose.  Now  I  have  already  dealt  with 
the  point  that,  under  clauses  18  and  20, 
there  is  not  a  power  to  carry  on  a  spe- 
culation or  business  in  that  sense,  and 
really  all  that  is  here  given  to  the  certifi- 
cate-holders is  the  power  to  give  such 
assent  as  cestuis  que  trust  usually  give  for 
a  change  of  securities  when  they  are  com- 
petent to  do  so.  Of  course  the  number 
of  cestuis  que  trust  makes  it  necessary  that 
that  should  be  done  in  such  a  way  that 
those  who  are  actually  present  may  bind 
those  who  are  absent.  Otherwise  the 
assent  of  the  cestuis  que  trust  could  never 
be  effectually  obtained  or  g^ven,  and 
therefore  we  find  a  form  which,  no 
doubt,  is  similar  to  that  in  articles  of 
association  of  trading  companies  with  re- 
ference to  the  meetings  of  the  partners  or 
socii;  but  here  that  is  only  the  form. 
Here  they  are  cestuis  £[ue  trust  meeting 
to  give  their  assent,  not  members  of  the 
partnership  joining  to  carry  on  and  con- 
trol the  business  of  the  partnership, 
even  if  this  were  a -business  carried  on  by 
the  trustees.  Then  can  it  be  said  that 
they  carry  on  a  business  by  their  agents  P 
In  my  opinion  that  cannot  be  maintained. 
The  trustees  here  are  the  only  persons 
who  are  dealing,  and  they  are  dealing 
not  as  agents  for  some  principal  behind : 
they  are  dealing  as  trustees  in  whom  the 
property  is  vested,  and  in  whom  the 
management  of  the  property  is  vested, 
and  who  have  the  power  of  changing  the 
investments  and  securities.  That  is  just 
like  the  case  which  often  occurs  where  exe- 
cutors or  trustees  under  a  will  are  directed 
to  carry  on  a  business.  The  fact  that  they 
are  to  account  to  others  for  the  profits 
made  is  a  matter  utterly  immaterifd  as 
between  them  and  those  with  whom  they 
deal.  They  deal  with  those  persons  as 
the  only  persons  contracting,  and  hold 
themselves  out  as  personally  Imble.  Those 


Smith  T.  Andermm,  Jj»p, 

peraons  havo  no  right  as  agamst  the  per- 
80X18  beneficially  interested,  the  cestuw  que 
irwtf  to  make  them  directly  liable,  nor 
possibly,  with  the  excepted  case  of  a  tes- 
tator having  directed  a  part  of  his  assets 
to  be  employed  in  the  trade,  any  claim 
whatever  against  the  assets  of  the  testator. 
Those  dealing  with  executors  so  carrying 
on  a  business,  deal  with  them  as  ^vith  any 
other  persons  ordinarily  canying  on  busT- 
ness.  They  look  to  no  one  else.  But  they 
look  to  them ;  and  even  although  the  exe- 
cuton  have  a  right  of  indemnity  if  they 
act  properly,  that  in  no  way  affects  or  en- 
larges tile  contracts  which,  in  the  course  of 
canying  on  business,  they  enter  into  with 
third  parties.  So  far  as  there  is  any  con- 
tract here  to  be  entered  into  by  the  trus- 
tees, it  is  only  a  change  of  investment ;  so 
&r  as  there  is  any  business  to  be  carried 
on  it  is  the  business  of  the  trustees,  not  as 
agents  for  principals  behind,  but  their 
own  business ;  that  is  to  say,  the  business 
in  which  they  contract  as  solely  liable  to 
outsiders,  whatever  may  be  their  rights  as 
against  those  for  whom  they  are  trustees. 
In  my  opinion,  therefore,  in  this  case  the 
only  alleged  association  of  more  than 
tweni^,  being  the  persons  who  have  con- 
tributed their  money,  stand  in  this  posi- 
tion, that  they  are  not,  by  themselves  or 
their  agents,  carrying  on  any  business. 
Therefore,  in  my  opimon,  that  cannot  be 
said  to  be  in  any  way  an  association  for- 
bidden by  this  Act.  Of  course,  if  the 
trustees  are  carryixig  on  a  business  for  the 
purpose  of  profit,  they  not  being  twenty 
in  number,  there  could  be  no  objection 
under  the  Act  to  their  doing  so. 

In  my  opinion,  the  view  which  the 
Master  of  the  Bolls  took  of  this  section  of 
the  Act  of  Parliament  cannot  be  main- 
tained, and  the  action  must  be  dismissed. 


SoUdion  —  Baxters   &    Co.,    for    appellants; 
Ashurst,  Morris,  Crisp  &  Co.,  for  plaintifls. 
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[IN  THE  HOUSE  OF  LORDS.] 
1880.  1       FEABKS  V,  UOSBLBT  AND 

July  5,  6,  9.  J  OTHBBS. 

Will — Bequest  to  a  Class — Remoteness, 

A  testator  bequeathed  a  sum  of  3,0002.  in 
trust  for  his  son  for  life^  with  remainder  to 
the  children  of  tJte  son  who  should  attain 
twenty-one  years,  and  the  issue  cf  sw&h  as 
shmUd  die  under  that  age  leaving  issue, 
which  issue  should  afterwards  attain  the 
age  of  twenty-one  years,  or  die  under 
that  age  leaving  issue,  as  tenants  in  corn^ 
mon,  if  more  than  one;  hut  such  issue  to 
take  only  the  shares  which  their  parents 
would  have  taken  if  living: — Held,  that 
the  words  confining  the  gift  to  isstte  to  stick 
as  should  afterwards  aitain  the  age  of 
twenty-one  years  could  not  he  read  as  a 
superadded  condition  divesting  the  gift 
upon  a  contingency,  hut  were  to  he  treated  as 
part  of  the  description  of  the  issue  who  were 
to  take.  Held  also,  that  the  gift  to  the  chiU 
dren  could  not  he  severed  from  that  to  the 
issue  of  children.  Held,  consequently,  that 
the  whole  gift  to  children  and  issue  was  void 
for  remoteness. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal  (reported  Law  Bep. 
11  Gh.  D.  555),  which  affirmed  an  order 
of  Jessel,  M.B. 

Joseph  Moseley,  who  died  in  1881,  left 
his  personal  estate  upon  trust  to  convert 
and  to  hold  the  produce  upon  trust,  as  to 
3,000L,  part  thereof,  to  pay  the  income 
to  his  daughter,  Mary  Jordan,  for  life, 
with  a  gift  over  in  the  following  terms  : 
''And  from  the  decease  of  my  said 
daughter  my  will  is  that  the  sum  of 
3,0002.,  the  securities  for  the  same,  and 
the  produce  thereof,  shall  be  in  trust  for 
all  the  children  of  my  said  daughter  who 
shall  attain  the  age  of  twenty-one  years, 
and  the  lawful  issue  of  such  as  shall  die 
under  that  age,  leaving  lawful  issue  at 
his,  her  or  their  decease,  or  respective 
deceases,  which  issue  shall  afterwards 
attain  the  age  of  twenty*one  years,  or  die 
under  that  age  leaving  issue  at  his,  her, 
or  their  decease  or  deceases  respectively, 
as  tenants  in  common  if  more  than  one, 
but  such  issue  to  take  only  the  share  or 
shares  which  his,  her,  or  their  parent  or 
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parents  respectivelj  would  have  taken,  if 
living." 

Another  sum  of  3,000Z.  was  given  npon 
trust  as  to  the  income  for  the  testator's 
son,  William  Moseley,  for  life,  and  as  to 
the  corptUj  snbjedt  to  such  life  interest, 
npon  the  like  trasts  for  his  children  and 
issne,  as  had  been  declared  in  respect 
of  the  other  Aind  for  the  benefit  of  the 
children  of  Mary  Jordan  ;  and  in  default 
of  snch  issue  of  William  Moselej,  in 
trust  for  the  testator's  grandson,  Samuel 
Moseley.  The  residuary  estate  was  be- 
queathed to  Samuel  Moseley. 

William  Moseley  had  three  children, 
two  of  whom  died  infants  and  without 
issue ;  the  third,  Harriet,  attained  the  age 
of  twenty-one  years,  and  in  the  year  1863 
married  H.  Fearks.  On  the  death  of 
William  Moseley,  which  happened  in  1877, 
the  sum  of  3,0002.  was  paid  into  Court 
under  the  Trustee  Belief  Act. 

Petitions  were  presented  by  Harriet 
Moseley,  as  representative  of  the  residuary 
legatee,  and  bv  Mr.  and  Mrs.  Pearks,  re- 
spectively claiming  payment  out  of  the 
sum  so  paid  into  Court. 

Jessel,  M.B.,  decided  in  &vour  of  Har- 
riet Moseley,  and  his  decision  was  affirmed 
by  the  Court  of  Appeal.  Mr.  and  Mrs. 
Pearks  appealed. 

Mr.  OhiUy  and  Mr.  W.  Barber^  for  the 
appellants. — The  case  is  substantially  the 
same  as 

Smith  V.  Smithy  Law  Bep.  5  Ohanc. 
342, 
which  the  appellants  ask  the  House  to 
overrule.  The  question  is,  whether  there 
is  here  a  gift  to  a  class  within  the  prin- 
ciple of  the  decisions  in 

Leake  v.  Bohinaonf  2  Mer.  363, 
and 

Seanum  v.  Wood,  22  Beav.  591. 
Adopting  the  rule  thai;  a  will  should 
be  construed  first,  and  that  then  the  rule 
against  perpetuities  should  be  applied, 
it  is  contended  that,  if  there  were  no 
question  of  perpetuity,  each  child  on 
attaining  twenty-one  years  might  claim 
his  minimum  share.  In  other  woi^, 
within  the  period  allowed  by  law  for 
vesting,  the  number  of  shares  into  which 
the  property  was  divisible  oould  be  ascer- 


tained, namely,  the  number  of  the  chiU 
dren  who  attained  the  age  of  twenty-one 
years,  or  died  under  that  age  leaving 
issue.  There  might  be  a  further  sum  to 
come  in  afterwards  on  the  death  under 
twenty-one,  and  without  issue,  of  the 
issue  of  a  deceased  child.    In 

Leake  v.  Bohinaon  (ubi  mpra) 
there  was  no  share  necessarily  ascertained 
within  the  period.     In 

OatiUn  v.  Brown,  11  Hare,  372, 
where  there  was  oxdy  one  descripiaon  of 
the  members  of  the  class,  the  gift  was, 
nevertheless,  held  g^ood. 

Hale  V.  Hale,  Law  Bep.  3  Oh.  D. 
643, 
is,  it  is  true,  an  authority  against  the 
view  contended  for. 

The  testator  has,  in  fact,  made  two 
classes  of  legatees — 

Salmon  v.  Salmon,  29  Beav.  27. 

The  words  ''which  issue  shall  after« 
wards  attain  the  age  of  twenty-one  yean, 
or  die  under  that  age  leaving  issue," 
are  clearlv  parenthetical,  the  words  "as 
tenants  m  common,"  Ac.,  applying  to 
the  words  preceding.  Without  the  pa- 
renthesis the  g^ft  is  good.  How  &r 
can  they  afiect  the  validiiy  of  the 
gift  P  They  are  descriptive  of  the  grand- 
children, who  take  a  stirpital  share 
which  is  ascertained  within  the  legal 
period;  they  can  therefore  only  inviui- 
date  the  nfb  of  the  stirpital  share  of  a 
deceased  child.  In  other  words,  the  vice 
does  not  affect  the  primary  division  into 
shares,  but  only  the  subsequent  subdivi- 
sion of  a  share. 

It  may  be  contended,  secondly,  that 
the  gift  should  be  treated  as  vesting  in 
the  grandchildren,  but  liable  to  be  di- 
vested on  their  dying  under  twenty-one 
without  issue.  The  words  ''  which  issue 
shall  idFterwards,"  Ac.,  come  after  the 
gift,  and  may  be  treated  as  a  condition 
subsequent.     In 

In  re  Moseley'i  Trusts,  40  Law  J. 
Bep.  Ohanc.  275;  Law  Bep.  11 
Eq.  499, 
a  decision  on  a  preciselv  similar  gift  con- 
tained in  the  will  now  Defore  the  House, 
Malins,  Y.O.,  held  the  gi£t  good,  appa- 
rently on  this  ground. 

Such  a  ooni^ruction  would  be  in  ac- 


Vol.  50.] 

oordanoe  with  the  leaning  of  the  Oourt 
in  fiiTonr  of  Testiiig — 

WOson  Y.  Wilson,  28  Law  J.  Hep. 
Cbanc.  95. 
See  also 
EOey  Y.  OameU,  3  De  Gex  &  S.  629 ; 

19  Law  J.  Bep.  Ghanc.  146  ; 
Mtukett  ▼.  EaUm,  45  Law  J.  Bep. 
Ghana  22 ;    Law  Bep.  1  Gh.  D. 
485, 
in  both  which  oaaee  the  Goart  seems  to 
have  been  inflaenoed  by  the  considera- 
tion that  the  gift  would  otherwise  be 
invalid —  , 

Fetiing  ▼.  AUen,  12  Mee.  A  W.  279 ; 

13  Law  J.  Bep.  Exch.  74 ; 
BwUinck  y.   The  Duke  of  PorOandj 
47  Law  J.  Bep.  Ghanc.  235 ;  Law 
Bep.  7  Gh.  D.  693. 
Mr.  WdUer  and  Mr,  Davey  (Mr.  Bow- 
Uneon  with  them),  for  the  respondent. — 
There  is  here  but  one  class,  and  the 
shares  cannot  be  ascertained  until  the 
attainment  of  twenfy-one  years  by  the 
grandchildren.  The  rale  has  always  been 
upheld,  that  if  there  is  a  gift  to  a  class, 
any  one  of  whom  must  be  ascertained 
beyond  the  legal  period,  the  gift  is  void. 

Hole  y.  Hale  (ubi  supra) 
is  an  authority  against  taking  the  mini- 
mum share  which  must  necessarily  yest 
in  a  child  who  attains  twenty-one  years, 
and  holdinff  the  gift  good  as  to  that 
minimum,  though  bad  as  to  all  in  excess 
of  it.  The  whole  share  must  be  ascer- 
tained within  the  period  allowed  by  law. 
Mr.  Bonier  appeared  for  other  parties. 
Mr.  OhiUy^  in  reply. 

Ths  Lobd  Ghanosllob  (Lord  Sbl- 
boiwb).  —  This  case  raises  a  question 
which,  speaking  for  myself,  I  am  sur- 
prised to  find  raised  at  this  time,  upon 
the  law  of  remoteness.  As  I  regard  the 
esse,  the  question  so  raised  is  one  which 
has  been  long  since  condusiy^y  deter- 
mined by  authority,  and  the  arguments, 
by  which  it  is  attempted  to  distingpiish 
this  case  from  the  former  authorities, 
do^  not  appear  to  me  to  be  capable  of 
being  maintained. 

The  rule  which  has  always  been  ap- 
plied to  cases  of  remoteness  is  this :  You 
do  not  import  the  law  of  remoteness  into 
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the  construction  of  the  instrument  by 
which  you  inyestigate  the  expressed  in- 
tention of  the  testator.  You  take  his 
words,  and  endeayour  to  arriye  at  their 
meaning,  exactly  in  the  same  manner  as 
if  there  had  been  no  such  law,  and  as  if 
the  whole  intention  expressed  by  the 
words  could  lawfully  take  effect.  1  do 
not  mean  that,  in  dealing  with  words 
which  are  obscure  and  ambiguous,  weighty 
even  in  a  question  of  remoteness,  may 
not  sometimes  be  given  to  the  considera- 
tion that  it  is  better  to  effectuate  than 
to  destroy  the  intention;  but  I  do  say 
that,  if  the  construction  of  the  words  is 
one  about  which  a  Gourt  would  have 
no  doubt,  though  there  was  no  law  of 
remoteness,  that  construction  cannot  be 
altered  or  wrested  to  something  different, 
for  the  purpose  of  escaping  from  the 
consequences  of  that  law. 

So  understanding  the  rule,  the  first 
question  in  every  case  of  this  kind  is 
that  of  pure  and  simple  construction : 
What  is  the  meaning  of  the  words  which 
the  testator  has  used  P — what  would  their 
effect  be,  if  there  was  no  law  of  remote- 
ness P  So  approaching  the  present  will,  1 
cannot  avoid  coming  to  the  conclusion  that 
the  words  upon  which  everything  turns 
(*'  which  issue  shall  afterwards  attain  the 
age  of  twenty-one  years  or  die  under  that 
age,  leaving  issue  living  at  his,  her  or 
their  decease  or  deceases  respectively  ") 
are  words  of  description,  and  not  words 
of  superadded  condition.  If  you  could 
find  in  this  will  a  gift  simply  to  ^*  all  the 
children  of"  the  testator's  ''daughter  who 
shall  attain  the  age  of  twenbr-one  years  " 
(I  am  reading  that  gift  to  which  the  pre- 
sent is  referential),  "  and  the  lawful  issue 
of  such  of  them  80  shall  die  under  that 
age,  leaving  lawful  issue  at  his,  her  or  their 
decease  or  respective  deceases" — ^if  you 
could  find  a  gift  in  those  terms,  unquali- 
fied by  anything  which  afterwards  fol- 
lows, no  doubt  there  would  be  no  remote- 
ness. All  the  shares  would  necessarily 
be  ascertained  within  due  limits  of  time ; 
and  it  would  be  immaterial  if  in  a  later 
part  of  the  will  you  found,  as  to  some 
particular  share  or  shares,  superadded 
conditions  which  might  or  might  not  be 
void  by  reason  of  remoteness  or  other- 
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wise.  Bat  in  this  case,  if  there  was  no 
law  of  remoteness,  I  am  satisfied  that 
no  Court  would  be  justified  in  omitting 
the  qualification  which  follows,  or  re- 
fusing to  treat  that  qualification  as  enter- 
ing into  the  description  of  the  issue  who 
are  to  take,  '*  which  issue  shall  after- 
wards attain  the  age  of  twentj-one 
years,"  and  so  on.  It  is,  to  my  mind, 
the  same  thing  in  effect  as  if  the  testator 
had  expressed  himself  thus :  "  For  all 
the  children  of  my  said  daughter  who 
shall  attain  the  age  of  twenty-one  years, 
and  the  issue  who  shall  live  to  attain 
that  age  of  such  of  them  as  shall  die  in 
minority."  If  that  were  so,  there  can 
be  no  question  that  the  gifb  to  the  issue 
would  be  void  for  remoteness ;  and  then 
arises  the  ulterior  question,  whether  it  is 
possible  to  sever  the  gifb  to  that  issue 
from  the  gift  to  the  children,  so  as  to 
enable  the  one  to  stand  while  the  other 
must  fall. 

I  find  that  the  Master  of  the  Bolls,  in 
the  case  of  Hcde  v.  Hale^  expressed  an 
opinion  upon  the  construction  of  this  very 
will,  with  which  I  agree.  He  says,  *'  Aa  I 
read  the  gifb,  it  was  to  the  issue  which, 
should  afterwards  attain  the  age  of  twenty- 
one  years.  That  was  a  part  of  the  descrip- 
tion of  the  issue,  and  therefore  it  was  a 
mistake  to  say  you  could  divide  the  num- 
ber of  shares  into  as  many  as  there  are 
children  who  are  alive  and  children  who 
died  leaving  issue.  There  is  no  gifb  to 
the  issue  as  such — only  to  such  as  attain 
twenty-one."  And  he  points  out  that 
Vice-Chancellor  Malins  in  the  case  of 
Moseleifs  Tn^te,  which  has  been  so  fre- 
quently mentioned  during  the  argument, 
made  that  mistake  in  the  reasons  which 
he  gave  for  his  decision.  It  does  appear 
to  me,  though  there  may  be  some  expres- 
sions in  Vice-Chancellor  Malins's  judg- 
ment in  the  case  of  Moseley^s  Trusts  which 
may  perhaps  go  farther,  that  the  view 
which  is  most  calculated  to  reconcile  all 
parts  of  that  judgment  is,  that  he  thought 
you  could  properly  treat  the  whole  class 
as  necessarily  ascertained  within  twenty- 
one  years  from  the  death  of  the  testator, 
and  the  ulterior  condition,  that  the  issue 
should  attain  twenty-one,  as  something 
superadded,  and  not  forming  part  of  the 
description  of  the  issue.    If  so,  I  cannot 


agree  with  that  view  of  Yioe-Chancellor 
MjEilins ;  I  am  obliged  to  agree  with  the 
view  of  the  Master  of  the  Bolls. 

Some  other  cases,  one  of  which  was 
before  Vice-Chancellor  Knight-Bruce — 
Biley  v.  Oamett — and  another  more  recent 
case  before  the  present  Master  of  the 
Bolls — Muskett  v.  Eaion — ^were  referred 
to;  in  which,  under  words  of  apparent 
contingency  more  or  less  like  this,  it  was 
nevertheless  held,  that  real  estate,  given 
in  remainder,  vest-ed  in  the  whole  class  of 
children  or  issue,  subject  to  be  divested  if 
they  should  not  fulfil  that  condition.  I 
consider  that  whole  class  of  cases,  which 
is  very  well  known,  to  be  inapplicable  to 
the  construction  of  gifts  of  personal  pro- 
perty, such  as  you  have  to  d^  with  here. 
There  are  some  peculiar  rules  of  law 
applicable  to  limitations  of  real  estate; 
one  of  which  is,  that  a  contingent  re- 
mainder  must  take  effect  at  the  time  of 
the  determination  of  a  previous  freehold 
estate,  or  not  at  all,  nnless  it  is  supported 
by  a  fee  vested  io  trustees ;  and  in  order 
to  avoid  the  manifest  disappointment 
of  the  intention  of  testators,  and  the 
destruction  of  a  whole  series  of  limita- 
tions which  might  result  from  that  rule, 
the  Courts  have  in  some  cases  leant 
to  what  I  may  describe  as  a  rather 
violent  and  unnatural  construction  of 
words  of  contingency  of  this  kind,  and 
have  treated  them  as  descriptive  not  of 
a  condition  upon  which  the  property  was 
to  vest,  but  of  a  condition  subsequent, 
on  non-fulfilment  of  which  it  was  to  be- 
come divested. 

In  BMey  v.  Oamett,  Vice- Chancellor 
Knight-Bruce  referred  to  the  class  of 
authorities  on  which  he  was  proceeding ; 
mentioning  one  of  them.  Doe  v.  NoweU 
(1).  The  report  of  Doe  v.  Nowell  (I) 
refers  to  the  earlier  authorities,  beginning 
with  Boraston's  Case  (2),  and  including 
Edvoards  v.  Hammond  (3),  Bromfield  v. 
Oroioder  (4)  and  others,  extremely  fami- 
liar to  all  persons  conversant  with  the 
law  of  real  property.  The  rale  of  con- 
struction adopted  in  those  authorities 
depends  partly  upon  the  law  as  to  oon- 

(1)  IM.  &S.  327. 

(2)  3  Rep.  19. 

(3)  3  Lev.  132. 

(4)  1  B.  &  P.  (N.B.)  813. 
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tingeiit  remainders  and  partly  upon  the 
principle  that  as  to  real  estate  the  Courts 
are  always  unwilling  to  hold  the  fee  to  be 
in  abeyance. 

None  of  these  considerations  properly 
applies  here;  and  I  am  not  aware  that 
they  have  oyer  been  applied  to  gifts  of 
personal  estate.  Therefore,  in  point  of 
construction,  I  come  to  the  conclusion 
that  these  words  which  raise  the  question 
are  words  of  description ;  that  they  de- 
scribe the  issue  who  are  to  take ;  and  that 
there  is  no  gift  to  any  issue  who  do  not 
fulfil  those  descriptions. 

That  introduces  the  other  question, 
which  was  principally  argued  by  the 
counsel  for  the  appellants,  whether  (as 
Yice-Ohancellor  Malins  put  it  in  a  passage 
of  his  judgment  in  Ue  Moseley^s  Trusts^ 
which  really  points  out  what  is  the  true 
question  to  be  determined)  you  can  or 
cannot  seyer  the  shares,  whether  you  can, 
within  proper  limits  of  time,  ascertain  the 
whole  number  of  the  class — which  is  the 
same  thing  as  the  whole  number  of  the 
shares — and  whether  it  is,  as  he  says  later 
in  the  same  page,  "  in  effect  a  gift  of  a 
legacy  to  be  divided  into  as  many  shares 
as  there  are  children."  If  that  were  so  it 
would  be  good,  because  the  children  must 
necessarily  be  ascertained  within  due 
limits  of  time ;  and,  as  I  said  before,  it 
would  not  signify  what  afterwards  l3e- 
came  of  any  particular  share,  any  more 
than  in  the  case  of  OcUtUn  y.  Browriy  to 
which  reference  was  made.  But,  the 
question  is.  Are  there  here  two  classes,  or 
is  there  one  class  compounded  of  persons 
answering  one  or  other  of  two  alternative 
descriptions?  Can  you  or  can  you  not 
ascertain  the  number  of  shares  and  of 
shares  within  the  necessary  limits  of  time  P 

That  question  has  always  been  investi- 
gated by  looking  to  the  state  of  things 
as  it  was  at  the  testator's  death;  and 
if,  at  that  time,  the  whole  might  be  too 
remote,  then  you  could  not  rectify  it  by 
looking  to  the  way  in  which  the  events 
actually  turned  out  at  any  later  time. 
The  gift  in  this  case  is  to  all  the  children 
of  William  Moseley  who  should  attain  the 
age  of  twenty-one  years,  and  the  lawful 
issue  who  should  attain  twenty-one  years 
(taking  per  stirpes)  of  such  of  them  as 
should  die  under  that  age.    At  the  death 
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of  the  testator,  William  Moseley  was  un- 
married. The  testator  died  in  May,  1831, 
and  William  Moseley  married  in  Novem- 
ber of  the  same  year.  It  was  at  that 
time  absolutely  uncertain  whether  he 
would  ever  have  any  child  who  might  live 
to  attain  the  age  of  twenty-one  years. 
The  whole  class  might  have  consisted  of 
remoter  issue,  who  might  not  attain  the 
age  of  twenty-one  within  twenty-one 
years  from  the  death  of  William  Moseley. 
Not  only  could  you  not  know  with  cer- 
tainty who  might  be  the  particular  mem- 
bers of  the  class,  and  say  they  must  come 
into  existence  within  the  necessary  limits 
of  time ;  you  could  not  then  ascertain  so 
much  even  as  a  minimum  share  to  which 
any  particular  members  or  member  of  that 
class  must,  at  all  events,  be  entitled.  It 
was  uncertain  whether  the  whole  class 
might  not  eventually  consist  of  those  who 
would  be  directly  affected  by  the  vice  of 
remoteness.  How  can  you  possibly  say 
that  there  were  any  shares  which  would 
necessarily  be  ascertained,  under  these 
circumstances,  within  due  limits  of  time  P 
Still  more,  how  could  you  tell  how  many 
such  shares  there  would  be  P 

The  argument  which  has  been  offered 
is  really  this,  thai  where  a  class  is  so  de- 
fined that  certain  members  of  it,  if  they 
come  into  existence  at  all,  and  if  they  fulfil 
the  required  conditions,  must  come  into 
existence  and  fulfil  those  conditions  within 
due  limits  of  time,  then  those  persons,  if 
there  was  no  law  of  remoteness,  would,  on 
fulfilling  those  conditions  within  those 
limits  oftime,  be  entitled  to  ashare,  of  which 
you  could  not,  indeed,  tell  what  the  full 
amount  would  be  till  sJl  the  other  shares 
were  ascertained,  but  which  at  all  events 
never  could  be  less  than  a  certain  sum. 
That  is  true ;  but  the  conclusion  sought 
to  be  founded  upon  it,  that  you  can  there- 
fore sever  such  shares  from  others  which 
may  not  be  capable  of  being  ascertained 
within  the  same  limits  of  time,  seems  to 
me  not  to  follow.  A  gift  is  said  to  be  to 
a  "  class ''  of  persons,  when  it  is  to  all 
those  who  shall  come  within  a  certain 
category  or  description  defined  by  a 
general  or  collective  formula,  and  who,  if 
they  take  at  all,  are  to  take  one  divisible 
subject  in  certain  proportionate  shares ; 
and  the  rule  is,  that  the  vice  of  remoteness 
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affects  the  class  as  a  whole,  if  it  may  affect 
an  tmascertained  hamber  of  its  members. 

That  was  really  the  point  decided  in 
the  case  of  Lecike  v.  Robinson^  becanse 
there  I  think  four  members  of  the  class 
were  bom  before  the  death  of  the  testator, 
as  to  some,  if  not  all,  of  whom  it  is 
manifest  upon  the  report  that,  as  things 
stood  at  the  time  when  the  testator  died, 
they  must  necessarily  have  attained  the 
age  of  twenty-five  years  (which  was  the 
condition) — if  they  lived  to  attain  it  at 
all — within  twenty-one  years  from  the 
death  of  the  testator.  It  was  strongly 
argued  that  they  ought  to  be  severed 
from  the  rest ;  and,  in  fact,  the  very  same 
argument  which  has  been  addressed  to 
your  Lordships  in  this  case  would  have 
been  equally  applicable  to  that ;  because 
it  could  make  no  difference  in  principle 
that  they  stood  in  the  same  degree  of 
relationship  to  the  testator  and  were  all 
the  children  of  one  father  and  mother. 

What  Sir  William  Grant  said  about 
that  argument,  and  the  way  in  which  he 
disposed  of  it,  was  this :  "  To  induce  the 
Court  to  hold  the  bequests  in  this  will  to 
be  partially  good,  the  case  has  been  argued 
as  if  they  had  been  made  to  some  indivi- 
duals who  are,  and  to  some  who  are  not, 
capable  of  taking.  But  the  bequests  in 
question  are  not  made  to  individuals,  but 
to  classes,  and  what  I  have  to  determine 
is  whether  the  class  can  take.  I  must 
make  a  new  will  for  the  testator  if  I 
split  into  portions  his  general  bequest  to 
the  class,  and  say  that,  because  the  rule 
of  law  forbids  his  intention  from  operating 
in  favour  of  the  whole  class,  I  will  make 
his  bequests  what  he  never  intended  them 
to  be,  namely,  a  series  of  particular  lega- 
cies to  particular  individuals  or  (what 
he  had  as  little  in  his  contemplation) 
distinct  bequests,  in  each  instance,  to  two 
different  classes,  namely,  to  grandchildren 
living  at  his  death  and  to  grandchildren 
bom  after  his  death." 

Mutatis  mutandis,  that  passage  ap- 
pears to  me  to  be  applicable  here ; 
because  it  can  make  no  difference,  in 
principle,  that  here,  the  class  being  per 
stirpes,  some  of  the  stirpes  are  repre- 
sented by  issue  of  one  generation,  and 
others  of  the  stirpes  are  represented  by 
issue  of  another  generation.     The  rule  as 


to  vesting  must  be  exactly  the  same 
which  would  have  been  applicable  if  the 
gift  had  been  in  this  form  :  "  In  trust  for 
all  the  children  of  my  said  daughter  who 
shall  attain  the  age  of  twenty-one  years, 
or  die  under  that  age  leaving  issue  who 
shall  afterwards  attain  the  age  of  twenty- 
one."  In  that  case  the  children,  and  the 
children  only,  would  have  taken ;  that  is 
to  say,  if  there  had  been  no  law  of  re- 
moteness, the  children  who  were  dead 
would  have  taken  transmissible  interests^ 
depending  upon  the  attainment  of  twenty- 
one  by  issue  whom  they  might  leave  sur- 
viving them  ;  interests  which  would  haye 
been  part  of  the  personal  estate  of  the 
parent,  and  would  not  have  gone  to  the 
issue.  As  far  as  the  principle  of  class  is 
concerned,  it  makes  no  difference  whether 
the  gift  might  be  in  that  form,  in  which 
beyond  all  controversy  it  would  have 
been  void,  or  in  the  form  in  which  you 
find  it  here,  where  the  parent  is  to  be 
represented  by  the  issue,  and  gprandchil- 
dren  substituted  for  children — substi- 
tuted, that  is  to  say,  as  original  takers 
taking  original  shares,  and  not  in  the 
sense,  which  is  extremely  different,  of 
persons  taking  by  way  of  gift  sometliing 
which  had  previously  vested  in  their 
parent,  and  afterwaras  had  been  di- 
vested. 

I  forbear  from  going  farther  into  the 
matter,  for  this  reason,  that  the  whole 
question  raised  upon  this  will  has  been 
carefully  and  elaborately  considered  and 
examined  by  the  Master  of  the  Bolls  in 
the  case  of  Hale  v.  Hale,  With  every 
part  of  that  judgment  I  agree ;  and  that 
judgment  anticipates  the  entire  argument 
which  has  been  used  here.  He  says, 
"The  class  you  could  ascertain  in  one 
sense ;  you  could  say  that  at  the  death  of 
the  widow  the  class  could  not  exceed  a 
given  number ;  that  is  to  say,  it  could  not 
exceed  all  the  children  then  living  and  all 
those  who  died  in  her  lifetime  leaving 
children ;  and  you  could  say,  at  the  tes- 
tator's decease,  that  in  no  case  could  the 
whole  class  to  take  exceed  the  whole 
number  of  the  testator's  children,  because 
grandchildren  would  only  come  in  the 
place  of  children.  In  that  sense  the  class 
is  ascertainable ;  but  in  the  other  sense  it 
is  not — you  oordd  not  tell  how  few  there 
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would  be  to  take.  Yon  might  hare  a 
division  aocoiding  to  the  number  of  chil- 
dren; then  a  child  might  die  leavinff  a 
son  who  might  attain  twentj-four  "  (that 
was  the  age  in  the  case  of  Hale  y.  Hale), 
*' after  the  legal  period;  and  then  that 
share  onght  to  come  back  to  the  others  if 
▼on  conld  divide  it ;  bnt  yon  oonld  not, 
it  mnst  remain  absolntely  uncertain  what 
share  each  child  wonld  take  nntil  it  was 
ascertained  whether  the  grandchildren 
attained  tweniy-fonr  or  not.  The  shares 
were  not  necessarily  ascertainable  at  the 
death  of  the  tenant  for  life,  for  you 
oonld  not  find  ont  what  share  each  child 
wonld  take,  although  yon  conld  find  ont 
that  each  child  mnst  at  least  have  a  cer- 
tain share.  That  being  the  state  of  the 
law,  conld  yon  sever  the  shares  ? — ^that 
is,  oonld  yon  say,  I  will  give  to  each  child 
his  minimnm  share,  and  only  declare  so 
much  to  be  void  for  remoteness  as  he  may 
possibly  take  beyond  the  legal  period? 
There  again  yon  wonld  have  to  wait  for 
the  period  of  distribntion  to  find  ont  the 
share,  nnless  yon  took  the  minimnm 
share  to  be  determined  by  the  nnmber  of 
shares  at  the  testator's  death,  in  which 
case  yon  wonld  have  a  minimnm  share  in 
the  sense  that  a  son  who  had  then  at- 
tained twenty-fonr  mast  take  that  amonnt 
at  all  events,  althongh  he  might  be  en- 
titled  to  more.'*  The  testator's  death  of 
oonrse  was  a  mnch  more  favonrable  period 
for  that  argument  than  what  we  have  to 
deal  with  here.  Then  he  goes  on,  "  As  I 
understand  it,  Leake  v.  Bobinson,  and  the 
whole  of  that  class  of  cases,  negative  the 
possibility  of  doing  so.  Yon  mnst  ascer- 
tain  the  whole  share  in  order  to  g^t  ont 
of  the  decisions.  According  to  the  other 
mode  of  dealing,  the  minimnm  share 
might  be  given  to  each  child  who 
answered  the  description  at  the  testator's 
death,  leaving  the  law  as  to  remoteness  to 
take  effect  as  regards  the  difference  be- 
tween the  mazimnm  and  the  minimnm 
share ;  bnt  that  is  not  the  rule  laid  down 
by  this  Conrt,  which  has  held  the  whole 
gift  void  nnless  yon  can  ascertain  the 
shares  within  the  period.  The  mle  has 
been  acknowledged  in  every  case  on  the 
sabjeot."  The  Master  of  the  BoUs  refers 
to  some  of  them. 
I  mnst  ovni  that  I  fisel  some  degree  of 
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surprise,  after  that  very  careful  and  well- 
reasoned  judgment,  thia»t  enconragement 
should  have  been  given  to  the  appellants 
to  bring  this  question  to  your  Lordships' 
bar.  It  may  be  that  if  Jee  v.  Audley  (5), 
Leake  v.  Bohinson,  and  a  long  series  of 
cases  which  have  followed  them,  had 
never  been  decided,  the  (Courts  might 
have  reasonably  wished,  if  they  could,  to 
find  some  means  of  modifying  the  appli- 
cation of  the  rule  of  remoteness,  so  as  to 
preserve  as  mnch  as  possible  of  the  in- 
tention of  testators,  and  sacrifice  only,  if 
they  could  discover  it,  the  real  excess. 
But  whatever  one  might  have  thought  of 
the  possibility  of  doing  this,  if  the  ques- 
tion had  been  entirely  free  from  decision, 
it  has  been  long  since  settled  and  deter- 
mined ;  and  I  apprehend  that  now  no 
authority  less  than  that  of  the  Legislature 
can  alter  it.  I  must  therefore  move  your 
Lordships  that  this  appeal  be  dismissed 
with  costs  (6). 

Lord  Pbkzahcb. — ^I  confess  that,  upon 
hearing  this  case  opened,  and  referring 
to  the  judgment  which  vour  Lordships 
are  now  asked  to  set  aside,  I  felt  con- 
siderable difficulty  in  coming  hastily  to 
any  conclusion  that  the  case  of  Smith  v. 
Smith,  to  which  reference  was  made,  was 
one  that  ought  not  to  be  examined 
with  regard  to  the  propriety  of  the  rea- 
soning contained  in  it;  for  the  Lords 
Justices  in  the  judgment  from  which  this 
appeal  is  made,  although  they  felt  them- 
selves, as  they  said,  bound  by  that  case, 
threw  out  suggestions,  in  very  unmis- 
takable terms,  that,  but  for  that  case, 
they  would  have  been  of  a  contraiT 
opinion;  and  the  great  respect  that  1 
have  for  the  Lords  Justices  induced  me 
to  look  very  vigilantly  at  that  case  of 
Smith  V.  Smith,  under  such  circumstances, 
in  order  to  see  whether  there  was  room 
for  any  reconsideration  of  the  principles 
contained  in  that  case,  with  a  view  to 
their  alteration. 

But,  on  referring  to  the  judgment  of  the 
Yioe-Ghanoellor,  with  which  the  Lords 
Justices  said  they  entirely  agreed,  I  find 

(6)  1  Cos,  824. 

(6  j  By  agreement  between  the  parties  it  was 
provided  that  the  costs  should  come  out  of  the 
nmd. 
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myself  in  great  difficulty,  because  the 
Yice-Chancellor's  judgment  appears  to 
me  to  have  proceeded  upon  a  supposition 
that  the  language  of  the  will  was  different 
from  what  it  really  was.  The  learned 
Vice- Chancellor  says,  "  Here  the  number 
of  objects  must  be  ascertained  within 
twenty-one  years  after  the  death  of  the 
testator."  "It  is,"  he  says,  "to  the 
children  who  attain  twenty-one,  and  the 
issue  of  those  who  die  under  that  age ;  so 
that  necessarily  you  ascertain  the  whole 
number  of  the  class  within  a  life  in  being, 
and  twenty-one  years." 

But  it  is  not  so.  That  is  not  i;he  pro- 
vision of  the  will.  The  provision  of 
the  will  is  to  "the  children  of  the 
daughter  who  shall  attain  the  age  of 
twenty-one  years,  and  the  lawful  issue 
of  such  of  them  as  shall  die  under  that 
age,"  .  .  .  "  which  issue  shall  afterwards 
attain  the  age  of  twenty-one  years."  It 
IB  those  words  that,  according  to  those 
who  wish  to  hold  this  gifbvoid,  bring  the 
case  within  the  ofjeration  of  the  law 
against  perpetuities ;  and  the  judgment  of 
the  YioeoChancellor,  omitting  those  words 
altogether,  fails  to  meet  the  case  which  is 
here  alleged  against  the  gift. 

Now,  that  being  the  case,  I  thought  it 
desirable  to  look  a  little  into  what  is  the 
principle  upon  which  all  previous  cases 
have  proceeded.  We  are  asked  to  set 
aside  the  judgment,  or,  at  least,  to  diJGFer 
from  the  judgment,  in  Smith  v.  Smith ; 
but,  as  far  as  I  can  see,  your  Lordships 
must  not  only  do  that,  but  you  must  differ 
from  the  principle  contained  in  the  case 
of  Hale  V.  Hale,  the  principle  contained 
in  the  case  of  Bentinck  v.  The  Duke  of 
Portland^  and  not  only  that,  but  also  in 
the  case  of  Leake  v.  Bobinson.  I  should 
have  quoted  to  your  Lordships  the  lan- 
guage of  the  Master  of  the  Bolls — Sir 
William  Grant — in  Leake  v.  Bobinson,  but 
my  noble  and  learned  Mend,  the  Lord 
Chancellor,  has  already  done  so,  and  I 
do  not  repeat  it.  It  is  quite  plain,  as  it 
seems  to  me,  from  the  language  there 
used,  that  the  principle  of  LeaJce  v.  Bohin^ 
8on  directly  applies  to  this  case.  The 
Master  of  the  Bolls  in  Hah  v.  Hale^  deal- 
ing with  that  principle,  says  this :  "  A  will 
takes  effect  at  the  death  of  the  testator, 
and  any  gift  made  by  it  is  void  for  re- 
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moteness  if  it  does  not  neoessarily  take 
effect  within  twenty-one  years  from  the 
termination  of  any  life  then  in  being ;  " 
in  other  words,  unless  the  objects  can 
necessarily  be  ascertained  within  the  legal 
period.  That,  I  take  it,  is  a  proposition 
which  nobody  disputes. 

Upon  that  it  is  contended,  that  where 
the  gift  is  to  a  class  that  may  consist  of 
several  members,  and  you  can  ascertain 
the  maximum  number  of  that  class,  yon 
should  hold  valid  the  bequest  to  such 
members  of  that  class  as  are  within  the 
period  prescribed  by  the  law  against  per- 
petuities,  and  invalid  with  regard  to  those 
who  are  without  that  period.  That  is  a 
reposition  which,  as  the  Lord  Chancellor 
as  already  said,  is  one  that  might  very 
well  have  been  debated  a  hundred  years 
ago,  and  might  be  worthy  of  consideration 
now,  if  the  question  now  were  one  of 
legislation ;  but  in  the  present  day,  after 
all  that  has  passed,  afber  the  decision  in 
Leake  v.  Bobinson^  and  all  the  cases  that 
have  followed  it,  it  appears  to  me  that 
that  is  a  contention  which  would  be 
directly  in  the  teeth  of  those  cases ;  for  it 
was  not  only  Leake  v.  Bobinson^  which 
enunciated  that  doctrine,  but  a  case  in 
your  Lordships'  House  of  Thmga/wnon  v. 
Smith  (7)  distinctly  adopted  it.  It  ?raa 
there  said  that  where  a  testator  has  made 
a  general  bequest,  embracing  a  great 
number  of  possible  objects,  there  is  no 
authority  for  holding  that  a  Court  can  so 
mould  it  as  to  say  that  it  is  divisible  into 
two  classes — onei  embracing  the  lawful 
and  the  other  the  unlawful  objects  of  his 
bounty.  Therefore  your  Lordships  have 
a  decision  in  your  own  House  distinctly 
adopting  the  principle  of  Leake  v.  Bohin^ 
son. 

These  being  the  principles  on  which 
the  matter  rests,  then  comes  the  question 
of  the  construction  of  this  wilL  Now» 
under  the  will  could  the  objects  of  the 
testator's  bounty  be  ascertained  within 
the  life  or  lives  in  being  or  within  twenty- 
one  years  afterwards  P  The  primary  ob- 
ject of  his  bounty  was  Williton  Moseley* 
Well,  of  course,  he  was  ascertained.  Then 
there  are  the  children  of  William  Moseley. 
William  Moseley  was  the  life  in  being, 

(7)  12C1.&F.647» 
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and  when  he  died  of  coarse  his  children 
coald  be  ascertained.  Then  there  is  an- 
other portion  of  the  objects  of  his  bounty 
— ^there  are  these  children  of  the  children 
who  died  under  twentj-one — so  many 
children  of  the  children,  or,  in  other  words, 
so  many  of  the  grandchildren,  as  should 
live  to  the  age  of  twenty-one.  It  is  im- 
possible to  say  you  could  ascertain  the 
number  or  the  existence  of  such  persons 
within  the  life  of  William  Moseley,  or  of 
any  other  life  in  being,  and  twenty-one 
years  afterwards.  Therefore,  supposing 
that  the  will  receiyed  its  natural  construc- 
tion, and  the  words  upon  which  so  much 
has  been  said,  beginning  with  the  words 
"  which  issue  shall  afterwards  attain  the 
age  of  twenty-one  years,"  be  considered 
part  of  the  description,  it  is  unquestion- 
able that  you  could  not  ascertain  of  how 
many  members  that  class  would  consist. 
If  WilHam  Moseley  had  three  children 
(which  he  had)  you  could  ascertain  that 
there  never  could  be  more  than  three 
shares,  each  child  haying  one;  but  you 
could  not  ascertain,  without  going  to  a 
period  beyond  the  period  prescribed  by 
law,  how  many  of  those  children  would 
leaye  children  that  would  attain  the  age 
of  twenty-one,  themselves  dying  under 
twenty-one.  Therefore  I  think  it  is  un- 
questionable that,  although  you  might 
ascertain  the  minimum,  you  could  not 
ascertain  the  actual  share  of  the  persons 
entitled  under  this  description  to  the 
testator's  bounty. 

That  being  so,  the  only  question  that 
remains  (and  indeed  that  seems  to  me 
the  only  question  that  exists  in  the  case) 
is,  whether  you  can  possibly  so  twist  (I 
might  almost  say)  the  language  the  testa- 
tor has  used  as  to  consider  that  the  first 
part  of  that  bequest  contained  a  descrip- 
tion  of  the  class,  and  that  the  words  which 
foUow,  "  which  issue  shall  afterwards 
attain  the  age  of  twenty-one,"  were  words 
of  condition  subsequent  or  of  defea- 
sance. That  seems  to  me  to  be  the  only 
practical  question  and  the  only  way  in 
which  any  question  could  be  raised  upon 
this  will,  consistentiy  with  the  decisions 
that  have  gone  before. 

Now  it  was  very  ably  argued  by  Mr. 
Chitty  that  cases  had  existed  in  which 
words  of  this  character  have  received  a 
Voin  50.~Ghakc. 


MIGHAELUAS  1880  to  MICHAELMAS  1881. 


65 


construction  of  that  kind,  but,  as  my  noble 
and  learned  friend  on  the  woolsack  has 
pointed  out,  those  cases  were  cases  of  a 
peculiar  description.  They  were  not  cases 
applicable  to  personal  property;  they 
were ,  not  cases  in  any  degree  in  pari 
materia,  or  of  similar  character  with  the 
present;  and,  above  all,  they  were  not 
oases  in  which  this  law  of  perpetuities 
came  in  question,  in  respect  of  which  it 
has  been  laid  down  and  taken  as  an  axiom 
of  interpretation,  that  you  should  con- 
strue the  will  first  according  to  its  natural 
meaning,  without  any  regard  to  the  efPect 
which  that  meaning  might  have  according 
to  the  law  of  perpetuities,  and  afterwards 
apply  that  law.  Therefore,  I  do  not  think 
those  cases  are  cases  which  your  Lordships 
should  adopt  as  a  rule  for  construing  this 
will. 

But  the  case  of  FesUng  v.  Allen^  to 
which  allusion  has  been  made,  is  a  very 
strong  case  to  the  opposite  effect.  There 
the  words  were  not  ''which  issue  shall 
attain  the  age  of  twenty-one,"  but  "  who 
shall  attain  that  age."  Now  I  suggested 
in  the  course  of  the  argument  that 
whether  the  words  "which  issue  shall 
atfcain  "  or  "  who  shall  attain  "  are  used, 
the  meaning  cannot  be  different.  It  is 
impossible,  I  think,  to  suggest  that  there 
is  any  difference  between  the  meaning 
which  naturally  flows  from  the  use  of  the 
words  ''which  issue,"  and  the  meaning 
which  flows  from  the  use  of  the  word 
"  who."  They  seem  to  me  to  be  alterna- 
tive expressions  for  the  same  idea.  In 
Festing  v.  Allen  the  word  was  "  who,"  and 
there  was  a  most  distinct  decision,  after 
some  consideration,  pronounced  by  Baron 
Bolfe  in  the  Court  of  Exchequer  in  that 
case,  that  the  words  "who  shall  after- 
wards attain  the  age  of  twenty-one  years  " 
formed  part  of  the  description. 

It  seems  to  me,  therefore,  that  whether 
you  look  at  the  construction  of  this  will 
as  if  no  such  question  had  arisen  before, 
and  construe  the  languaee  according  to 
its  natural  meaning,  or  whether  you  look 
at  a  case  like  Festing  v.  Allen^  where  the 
matter  has  been  the  subject  of  previous 
decision,  your  Lordships  can  arrive  at  no 
other  conclusion  than  that  the  meaning  of 
this  clause  in  the  will  was,  that  a  class 
should  be  created,  to  consist,  in  the  first 
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place,  of  the  children  of  William  Moseley, 
and,  in  the  second  place,  as  part  of  the 
same  class,  of  their  children,  if  those 
children  should  attain  the  age  of  twentj- 
one  years.  That  is  the  common-sense 
meaning  of  the  clause,  and  it  is  also  a 
meaning  consistent  with  the  case  to  which 
I  have  just  drawn  attention. 

I  will  only  add  that,  as  regards  the 
judgment  of  the  Yice-Ghancellor  in  the 
present  case,  that  judgment  is  in  entire 
accordance  with  a  previous  judgment  of 
his  in  the  case  of  Re  Moseley^ $  Trusts^  and 
that,  on  that  case  being  cited  before  the 
present  Master  of  the  Bolls  in  Hale  v. 
HaXe^  the  Master  of  the  Bolls  dealt  with 
the  judgment  of  the  Yice-Ghancellor,  as 
it  appears  to  me,  in  a  way  with  which  I 
should  have  entirely  agreed,  and  explained 
that  that  judgment  could  only  have  been 
arrived  at,  ana  was  arrived  at,  by  omitting 
the  most  material  part  of  the  will — I 
mean  material  in  the  sense  of  its  creating 
the  difficulty  against  which  the  appellants 
have  now  struggled. 

Under  these  circumstances,  I  agree  that 
the  decision  of  the  Court  below  should  be 
affirmed. 

LoBD  Blackbubn.  —  I  am  entirely  of 
the  same  opinion. 

This  case  comes  in  a  peculiar  manner 
before  this  House.  The  Master  of  the 
Bolls,  when  he  had  it  before  him,  said, 
and  said  correctly,  that  the  case  of  Smith 
T.  Smith  was  precisely  in  point,  and 
being  a  decision  in  the  Court  of  Appeal, 
he  must  follow  it.  In  the  Court  of  Ap. 
peal  the  learned  Judges  also  said,  '*  The 
case  of  Smith  v.  Smith  is  precisely  in 
point,  and  we  are  as  much  bound  to  fol- 
low it  as  the  Master  of  the  Bolls  was ; " 
but  each  individual  Judge  in  the  Court 
of  Appeal  said  that  he  did  not  agree 
with  the  reasoning  of  Smithy.  Smithy 
but  they  did  not  enter  into  the  defails, 
or  shew  us  hoWor  why  they  did  not  agree 
with  that  reasoning.  That  has  occa- 
sioned to  me,  all  through,  the  great  em- 
barrassment I  have  felt  in  this  case ;  for 
I  apprehend  it  is  never  safe  to  say  that 
a  man's  opinion  is  wrong  until  you  ap. 
preciate  the  arguments  which  have  led 
him  to  that  opinion ;  and  up  to  this 
moment  I  am  unable  to  find  out  what 


were  the  arguments  which  led  the  Judges 
of  Appeal  to  say  that  they  thought  the 
decision  in  Smith  v.  Smith  was  wrong. 

I  could  perfectly  well  understand  that 
it  might  be  said  originally,  if  the  thing 
were  beginning  de  iiovOy  that  it  operates 
at  times  very  harshly — and  in  this  par- 
ticular case  it  does  operate  extremely 
harshly — that  where  part  of  a  class  are 
out  of  the  limits  of  perpetuity,  the  whole 
interest  of  that  class  should  be  void,  and 
that  that  one — ^in  this  case  the  only  one 
who  existed  of  that  class,  and  who  was 
not  beyond  the  limits  of  perpetuity — is 
to  take  nothing,  the  whole  being  void. 
I  perfectly  understand  that  it  could  be 
said  that  that  was  a  thing  against  which, 
although  it  was  originally  so  determined, 
there  was  a  great  deal  to  be  said;  but 
there  would  also  be  a  great  deal  to  be 
said  in  its  favour.  But  then  I  do  not 
think  that  can  be  the  ground  upon  which 
the  Lords  Justices  of  Appeal  went,  because 
it  certainly  seems  dear  that  that  has,  at 
least  since  the  time  of  the  decision  of  Lord 
Kenyon,  or  at  all  events  since  the  decision 
of  Sir  William  Grant,  more  than  sixty  years 
ago,  been  considered  positive  and  settled 
law,  and  there  has  been  no  dispute  at 
all  about  its  being  law ;  and  now  it  is  no 
more  competent  to  your  Lordships'  House 
to  say  that  you  will  reverse  that  long- 
established  law  than  it  was  for  the  Court 
below—the  Court  of  Appeal — to  do  it. 

But  I  do  not  think  that  it  could  have 
been  upon  that  ground  that  the  Court 
of  Appeal  went,  for  Lord  Justice  James 
refers  to  the  reasoning  of  Vice-chancellor 
Malins  in  In  re  Moseley^s  Trusts,  and  says 
that  but  for  Smith  v.  Smith  '*  I  should, 
without  any  doubt  or  hesitation,  have  con- 
curred in  that  conclusiou,  and  I  rather 
think  that  the  Master  of  the  Bolls  would 
have  done  so  too." 

Now,  the  strange  and  peculiar  thing 
there  is,  that  when  we  look  at  the  rea- 
soning of  the  Yice-Chancellor  m  In  re 
Moseley^s  Trusts,  in  which  Lord  Justice 
James  supposes  the  Master  of  the  Bolls 
would  have  concurred,  we  find  that  in 
Hale  V.  Hale  the  Master  of  the  Bolls 
gave  a  long  and  elaborate  judgpnent,  the 
pith  and  object  of  which  was  to  shew 
that  he  did  not  agree  with  the  reasoning 
of  YioQ-Chanoellor  Msdins  in  In  re  Mose- 
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ley* 8  Trusts ;  and  I  confess  myself,  upon 
looking  at  the  matter,  I  have  been  pnzzled 
to  make  oat  what  was  the  ground  on 
which  the  Gonrt  of  Appeal  went. 

However,  putting  that  aside,  I  at  once 
agree  with  what  mj  two  noble  and  learned 
friends  who  have  spoken  before  me  have 
Baid«  It  seems  to  me  that,  in  the  first 
pLioe,  it  is  established  by  a  long  series  of 
authorities,  that  if  the  gift  be  to  a  class, 
some  of  whom  are  beyond  the  limits  in 
the  way  of  remoteness,  the  whole  is  void. 
I  regret  that  it  is  so  in  this  case,  but  I 
cannot  help  it — ^it  is  the  rule.  Secondly, 
I  think  it  has  been  estabhshed  by  a  long 
series  of  authorities  that  we  are  to  con- 
strue the  will  just  as  if  there  was  no 
such  rule  of  law  as  that  of  perpetuity  or 
remoteness,  and  see  whether  the  gift  is  to 
a  class,  and  afterwards  ascertain  whether 
the  class  is  one,  part  of  which  is  beyond 
the  limits  of  remoteness.  Construing  it 
in  that  way,  I  certainly  do  agree  entirely 
with  the  Master  of  the  Rolls  in  Hale  v. 
HaU,  The  Vice-Ghancellor  Malins  does 
construe  this  will  contrary  to  what  I 
should  have  thought  was  the  obvious 
construction,  and  does  so  entirely  by 
ignoring — ^in  all  he  says  at  least  (he  may 
have  had  them  present  to  his  own  mind 
— I  cannot  tell  that) — ^the  words  which 
occasioned  the  whole  difficulty  and  doubt. 

Taking  that  view  of  the  matter,  I  do 
not  think  it  is  necessary  to  go  farther  into 
the  question  than  to  say  that  I  quite 
agree  with  what  the  Master  of  the  Rolls 
said  in  Hale  v.  Hale ;  and  taking  that  to 
be  the  construction  of  the  will,  and  taking 
the  rule,  as  I  have  previously  said,  to  be 
established  by  authority,  the  only  doubt 
I  can  entertain  as  to  the  propriety  of 
affirming  this  dedsion,  and  as  a  coi^se- 
quenoe  affirming  the  decision  in  8mUh  v. 
Smiih^  is,  what  I  said  at  the  beginning, 
that  I  am  not  at  all  sure  that  I  appreciate 
the  grounds  on  which  persons  of  such 
learning  as  the  three  Lords  Justices  of 
Appeal  thought  that  that  reasoning  was 
not  satisfactory. 

Lord  Watson. — At  the  conclusion  of 
the  argument  at  the  bar,  the  main,  I  may 
say,  the  only,  difficulty  which  I  felt  in  this 
case  arose  from  a  suspicion  that  I  had 
fiedled  to  appreciate  the  grounds  of  judg- 
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ment  assigned  by  the  learned  Vice- 
Chancellor,  which  received  the  warm 
approval,  apparently,  of  the  learned 
Judges  of  the  Court  of  Appeal.  But  I 
have  been  very  much  relieved  by  the 
observations  wluch  have  fallen  from  your 
Lordships,  and  I  am  constrained  to  believe 
that  the  error,  if  I  may  so  call  it,  upon 
which  that  judgment  of  the  Vice-Chan- 
cellor  is  based,  arises,  I  will  not  say  from 
his  ignoring  these  very  important  words 
in  Joseph  Moseley's  bequest,  "  which  issue 
shall  afterwards  attain  the  age  of  twenty- 
one  years,  or  die  under  that  age  leaving 
issue  at  his,  her  or  their  decease  or  de- 
ceases respectively,"  but  at  all  events 
from  his  having  failed  to  give  their  due 
and  proper  effect  to  these  words. 

I  am  quite  satisfied  that,  according  to 
the  just  construction  of  this  will,  the 
words  must  be  read  as  part  of  the  descrip- 
tion in  which  they  are  imbedded,  and  that 
they  do  aptly  express  this  qualification, 
that  no  grandchild  of  the  testator  shall 
take  who  does  not  attain  the  age  of 
twenty-one,  or  who  dies  before  that 
period,  not  leaving  surviving  issue  of 
his  body. 

Now,  that  being  the  right  construction 
of  the  will,  as  your  Lordships  have  also 
held,  I  think  that  the  leg^  principles 
applicable  to  the  case  are  in  themselves 
very  clear ;  and  not  only  so,  but  that  they 
are  principles  established  by  a  long, 
weighty  and  consistent  series  of  authori- 
ties. 

It  would  be  a  waste  of  the  time  of  this 
House  were  I,  after  the  full  exposition  of 
the  law  which  has  been  given  by  your 
liordships,  to  make  any  comment  upon 
those  cases.  Therefore  I  content  myself 
with  saying  that  I  concur  with  your 
Lordships'  view  both  as  to  the  construc- 
tion of  this  will  and  also  as  to  the  prin- 
ciples of  law  which  must  govern  the 
case. 

Judgment  under  appeal  affirmed^  and 
appeal  dismissed;  the  costs  to  he 
provided  for  as  agreed  between  the 
pa/rties. 

Solicitors — Wood  &  Wootton,  for  appellants; 
Crosse,  Sons  and  Riley,  agents  for  John  Biley, 
Wolyerhampton,  for  respondent. 
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Malins,  V.C.1    sheehan  v.  the    great 
1880.        >       eastern  railway  com- 
Nov.  15.     J       pant. 

Practice — Patent — Oo-oumers — Want  of 
Parties  —  Rules  of  Gourt,  Order  XVL 
rules  13  and  14. 

One  qf  several  co-owners  of  a  patent  can 
eiie  for  an  injunction  and  an  account. 

Where  a  defendant^  by  his  statement  of 
defence,  submitted  that  tlie  several  co-ovmers 
with  the  plaintiff  of  a  pate^it  ought  to  be 
made  parties  to  the  action,  but  took  no 
course  to  bring  them  before  the  Oourt, — 

Held,  upon  an  objection  by  the  defen^ 
dants  at  the  trial  to  the  action  proceeding 
for  want  of  parties,  that  they  were  too  late 
in  teeing  the  objection,  a/nd  that  they  ought 
to  have  m^oved  under  Order  XVL  rules  13 
arid  14,  at  an  earlier  sta^e,  to  have  the  cO' 
owners  joined  as  parties. 

This  action  was  for  an  account  of  what 
was  dao  to  the  plaintiff  by  the  defendants, 
as  royalty,  for  their  use  of  his  patent  pro- 
cess of  steelifying  iron,  and  for  an  in- 
junction to  restrain  them  from  using  the 
process* 

It  appearod  that  the  defendants,  under 
an  agreement  with  the  plaintiff,  dated  in 
1873,  used  the  patent  down  to  Michael- 
mas, 1875,  when  they  discontinued  the 
use  of  it. 

In  November,  1875,  the  plaintiff  agreed 
with  Edwards  and  others,  that  the  patent 
should  belong,  as  to  two-thirds,  to  the 
plaintiff,  and  as  to  one-third,  to  Edwards 
and  others,  and  in  1877  the  plaintiff  as- 
signed one-fourth  of  the  patent  to  Turner, 
and  agreed  to  assign  one  other  fourth  to 
Wells. 

By  their  defence,  the  defendants  sub- 
mitted that  Edwards  and  the  other 
assignees  of  the  patent  ought  to  be 
parties  to  the  action. 

The  action  now  came  on  for  trial,  and 
an  objection  was  raised  by  the  defendants 
of  want  of  parties,  and  a  letter  was  read, 
dated  in  June,  1880,  from  the  defendants 
to  the  plaintiior,  from  which  it  appeared 
that  the  plaintiff's  process  was  used  by 
the  defendants  for  the  last  time  in  Sep- 
tember, 1877,  and  not  in  1875,  as  stated 
in  their  answers  to  interrogatories. 


Mr,  Olasse,  Mr.  Arthur  Charles,  and 
Mr,  Smart,  in  support  of  the  objection. — 
We  submit  that  all  the  co-owners  of  the 
patent  ought  to  have  been  made  parties 
to  the  action,  and  that  in  their  absence 
the  action  cannot  proceed. 

Mr,  Higgins  and  Mr.  MacSwinney,  for 

the  plaintiff. — In  the  first  place,  we  say 

that  the  defendants  should  not  have  waited 

to  make  this  application  till  the  hearing 

of  the  action.     They  should  have  applied 

under  the  14th  rule  of  Order  XVI.,  that 

the  assignees  of  the   patent  should  be 

joined,  either  as  plaintiffs  or  defendants — 

HuMter  V.  Young^  48  Law  J.  Rep. 

Exch.  689;  Law  Rep.  4  Ex.  D. 

256. 

Our  second  point  is  that,  in  the  case  of- 

a  patent  belonging  to  several  persons  in 

common,  each  co-owner  can  by  law  assign 

his  sharo,  and  sue  for  an  infringement — 

lAndley  on  Partnership,  4th  ed.  vol.  i. 

p.  68; 
Bent  V.  Turpin,  a  Jo.  &  H.  139 ;  30 
Law  J.  Rep.  Chanc.  495. 
[Malins,  V.C,  referred  to 

Vallance  v.   The    Birmingham    and 
Midland  Land  and  Investment  Cor- 
poration,  Law  Rep.  2  Oh.  D.  369.] 
And  lastly,  we  say  it  would  be  useless 
to  make  the  assignees  of  the  patent  par- 
ties, if  the  plaintiff  is  unable  to  car^  his 
right  to  profits  beyond  Michaelmas,  1875, 
as  all  the  assignments  took  place  after 
that  date. 

Mr,  Arthur  Charles,  in  reply. — ^The  14th 
rule  of  Order  XVI.  provides  that  this  ap- 
plication  may  be  made  at  the  trial. 

Malins,  V.O.,  after  stating  the  &ct8, 
proceeded — ^Now  none  of  the  assignees  of 
this  patent  are  parties  to  the  action, 
either  as  plaintiffs  or  defendants,  and  the 
railway  company  take  the  objection  that 
the  plaintiff,  being  one  of  several  co- 
owners  of  this  patent,  cannot  sue  alone, 
but  that  he  ought  to  have  made  all  the 
other  co-owners  either  plaintiffs  or  defen- 
dants to  the  action,  and  that  the  action 
cannot  proceed  without  them. 

Now  can  the  owner  of  a  share  of  a 
patent  sue  alone  for  an  injunction  and  for 
an  account?  For  if  he  can  sue  alone 
then  the  objection  raised  by  the  company 
falls  to  the  ground.     I  am  clearly  of 
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opixdon  that  a  person  so  entitled  can  sue 
for  an  injanctioo,  and  even  for  an  accoant, 
without  making  his  co-owners  parties. 
Suppose  a  trespasser  enters  on  land  be- 
longing to  several  co-owners  and  cuts 
down  timber,  any  one  of  those  co-owners 
can  sae  for  an  injunction  to  restrain  the 
wrongful  act,  as  he  has  an  interest  in  the 
subject-matter  and  a  legal  right  to  pre- 
vent a  wrong.  Mr.  Justice  Lindley,  in 
his  book  on  Partnership,  is  clear  upon 
this  point,  that  a  co-owner  of  a  patent 
has  a  right  to  sue ;  and  he  cites  Dent  v. 
Turpin  as  an  authority. 

If  my  opinion  had  been  the  other  way, 
then  there  would  have  been  the  question, 
under  Order  XVI.  of  the  Bules  of  Court, 
When  were  the  defendants  bound  to  take 
this  objection  of  want  of  parties?  No 
doubt  the  objection  was  taken  by  the 
statement  of  defence,  and  at  that  time 
there  may  have  been  sufficient  grounds 
to  have  justified  the  defendants  in  moving, 
under  the  13th  and  14th  rules  of  that 
Order,  that  the  other  co-owners  of  the 
patent  might  be  joined  as  parties.  Bat 
they  did  not  see  fit  to  take  that  coarse, 
and  now,  at  the  hearing,  they  raise  the 
objection.  The  rules  were  framed  to 
meet  the  evil  which  constantly  happened 
under  the  old  practice,  that  a  plaintiif 
was  often  defeated  at  the  hearing  by  this 
objection  of  want  of  parties.  Oaght  the 
defendants  to  have  taken  this  objection 
at  an  earlier  stage  of  the  proceedings  ? 
If  the  defendants  are  right  in  their  con- 
tention that  the  plaintiff  cannot  sue  alone, 
they  might  have  demurred,  but  they  were 
not  advised  to  do  so.  The  plaintiff  might, 
on  the  statement  of  defence  being  deli- 
vered, have  joined  the  co-owners  as  de- 
fendants, but  he  would  have  done  so  at 
the  peril  of  having  to  pay  their  costs  if  he 
failed  against  the  principal  defendants. 
In  my  opinion,  the  defendants  ought  to 
have  taken  some  course  by  which  this 
question  of  parties  should  have  been  de- 
termined at  an  earlier  period  than  the 
trial  of  the  action  ;  not  having  taken  this 
course  they  are  precluded  ftt)m  taking 
the  objection  now,  and  there  is  no  justi- 
fication, in  my  opinion,  for  this  applica- 
tion. 

But  there  is  still  a  third  objection, 
which  is  fiEttal  to  this  application.    The 
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pleadings  shew,  and  I  can  only  look  at 
the  pleadings,  that  the  plaintiff^s  i*ight 
accrued  when  he  was  sole  owner.  I  cannot 
attend  to  the  letter  which  has  been  read, 
stating  that  the  defendants  used  the 
patent  down  to  September,  1877. 

On  every  ground,  therefore,  I  think 
this  objection  is  unsustainable. 

The  objection  was  overruled,  and  the 
trial  of  the  action  proceeded. 


Solicitors — Ley  &  Broeklesby,  for  plaintiff;  Gapel 
A.  Carwood,  for  defendants. 


ras,  V.0. 1 
1880.        } 
.  17, 18.  J 


Malins,  V.O. 
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VIEBT  V,  VIRET. 


Statute  of  Frauds — Letter  of  intending 
Husband — Agreement  to  settle  Wife's  Pro- 
petty, 

A  genthmaiif  the  day  before  his  marriage^ 
wrote  to  the  lady's  solicitor  as  follows:  **  In 
the  event  of  my  marriage  with  Miss  W. 
talcing  place  before  the  settlements  are  ready, 
I  a^gree  to  her  fortune  being  settled  on  her» 
self  subject,  of  course^  to  certain  conditions, 
chiefly  relating  to  myself  atid  the  children 
of  our  marriage  (if  any),"  Ths  marriage 
took  'place  without  a  settlement.  The  hiis^ 
band's  evidence  verified  a  lorUvng  contain- 
ing the  conditions  referred  to: — Held,  tha>t 
the  marriage  must  be  presumed  to  hiwe 
taken  place  on  the  faith  of  the  agreement 
contained  in  the  letter;  and  thai  there  must, 
therefore,  be  the  ustial  reference  to  chambers 
to  approve  of  a  proper  settlement. 

Trial  of  action. 

This  was  an  action  by  a  husband 
against  his  wife,  and  (by  amendment) 
against  the  infant  child  of  the  marriage, 
claiming  a  declaration  that  a  certain  let- 
ter, written  by  the  plaintiff  to  the  lady's 
solicitors  the  day  before  the  marriage,  did 
not  constitute  an  agreement  for  a  settle- 
ment of  the  lady's  property. 

On  the  14th  of  January,  1878,  the 
Rev.  G.  Mackenzie,  the  surviving  trustee 
of  a  settlement,  comprising  part  of  the 
lady's  property,  wrote  to  the  plaintiff, 
Edward  S.  Viret,  the  foDowing  letter :— 
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"  Dear  Mr.  Viret, — Thanks  for  jonr 
note,  bat  it  has  made  me  anxions.  I  can- 
not nnderstand  the  delay,  bat  I  trast  to 
yoa  that  all  will  be  done  as  we  shoald 
desire  and  if  from  any  cause  yoa  are 
tempted  to  marry  before  the  settlements 
are  signed,  yoa  will  before  the  wedding 
write  a  letter  to  oar  solicitors  contracting 
to  settle  on  Constance  all  her  fortnne 
coming  to  her  eventaally. — Faithfally 
years,  C.  Mackenzie/' 

In  compliance  with  this  snggestion  the 
plaintiff,  on  the  IGth  of  January,  1878, 
wrote  to  the  solicitor,  who  had  been 
acting  upon  instractions  given  by  the 
lady's  mother  and  Mr.  Mackenzie,  the 
following  letter : — 

"  Dear  Sir, — I  write  the  following  let- 
ter to  yoa  in  accordance  with  the  Rev.  0. 
Mackenzie's  wish.  In  the  event  of  my 
marriage  with  Miss  Wright  taking  place 
before  the  settlements  are  ready,  I  agree 
to  Miss  Wright's  fortune  being  settled  on 
herself,  subject,  of  coarse,  to  certain  con- 
ditions, chiefly  relating  to  myself  and  the 
children  of  our  marriage  (if  any),  or 
otherwise  in  case  Miss  Wright  shoald 
predecease  me. — Faithfally  years, 

«  Edward  S.  Viret," 

The  plaintifE  made  an  affidavit,  stating 
that  by  the  "  conditions  "  he  intended  to  re- 
for  to  a  memorandum  made  and  signed  by 
him  on  the  same  day,  which  was  as  rollows : 
"  N.B. — Regarding  conditions  spoken  of 
in  my  letter  to  Lewin  te-day,  as  I  have 
just  told  my  mother  and  Constance,  I 
mean  that  I  and  my  wife  should  have 
power  to  raise,  by  selling  or  borrowing 
en  her  reversion,  from  2,000Z.  to  3,000Z., 
either  for  parchasing  a  residence  or  for 
any  purpose  we  might  think  fit ;  and  as 
regards  the  children,  should  there  be  any 
issue  of  our  marriage,  that  my  wife  and  I 
should  be  able  to  leave  her  money  either 
all  to  one  or  equally  or  unequally  amongst 
them,  as  we  might  think  fit." 

On  the  17th  of  January,  1878,  the 
plaintiff  and  defendant  were  married 
without  any  settlement  having  been  made 
of  the  lady's  property.  At  the  time  of 
the  marriage  the  lady  was  entitled  to  pro- 

ferty  in  reversion  to  the  amount  of  about 
0,000i. 


This  action  was  commenced  in  Novem- 
ber, 1878.  The  statement  of  claim,  after 
setting  out  the  letters  and  facts  above 
stated,  and  alleging  that  by  the  letter  of 
the  16th  of  January,  1878,  the  plaintiff 
never  intended  in  any  way  to  preclude 
the  defendant  or  himself  subsequently  to 
marriage  from  deciding  what  the  precise 
terms  of  any  settlement  shoald  be,  or  in 
particular  from  stipulating  that  a  portion 
of  the  funds  belonging  to  his  then  in« 
tended  wife  should  be  advanced  to  him 
for  the  purpose  of  purchasing  a  resi- 
dence, claimed  a  declaration  that  the  letter 
of  the  16th  of  January,  1878,  did  not  con- 
stitute an  agreement  for  a  settlement  of 
the  property  of  the  defendant  Constance 
Viret ;  or,  in  case  the  letter  constituted 
in  the  judgment  of  the  Court  an  agree- 
ment for  a  settlement^  that  the  rights  and 
interests  of  the  plaintiff  and  all  persons 
interested  therein  might  be  determined 
and  declared. 

Both  the  plaintiff  and  his  wife,  the  de- 
fendant Constance  Viret,  by  their  affi- 
davits, stated  that  the  marriage  was  not 
solemnised  on  the  faith  of  the  letter  of 
the  16th  of  January,  1878,  nor  on  the 
&ith  of  any  agreement  for  a  settlement  of 
the  wife's  fortune. 

The  infant  defendant,  Francis  M.  Viret, 
was  bom  in  April,  1879. 

Mr,  Millar  and  Mr,  Warrington,  for  the 
plaintiff. — There  is  nothing  in  the  letter 
of  the  16th  of  January,  1878,  which  binds 
the  plaintiff  to  make  a  settlement  of  his 
wife's  property. 

In  order  to  enforce  against  a  husband 
a  statement  of  intention  to  settle  the 
wife's  property  upon  her,  the  representa- 
tion must  be  distinct,  and  the  marriage 
must  be  shewn  to  have  taken  place  upon 
the  faith  of  the  t*epresentatien — 
Seton,  4th  ed.  pp.  1223,  1224 ; 
Alt  V.  Alt,  4  Giff.  84 ;  32  Law  J.  Rep. 
Chanc.  52. 
Here  the  evidence  clearly  shews  that  the 
marriage  did  not  take  place  on  the  faith 
of  any  such  representation. 

Mr,  Everitt,  for  the  defendant,  the 
wife. 

Mr.  Colt,  for  the  defendant,  the  in&nt 
child  of  the  marriage. — The  letter  of  the 
14th  of  January,  187B,  amenntB  to  a 
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dear  request  on  the  wife's  part,  throagh 
her  agent,  Mr.  Mackenzie,  to  have  all  her 
property  settled.  That  letter  is  answered 
by  the  husband's  letter  of  the  16th  of 
January,  *'  agreeing  to  her  fortune  being 
settled  on  herself ; "  and  the  marriage 
on  the  following  day  '*  must  be  presumed 
to  be  in  pursuance  of  the  terms  proposed  " 
in  that  letter — 

Estcourt  y.  Estcourt,  1  Goz,  20. 
Here,  as  in 

Alt  T.  Alt  (ubi  supra) f 
'*  it  is  clear  that  the  marriage  took  place 
on  the  faith  of  the  promise  expressed  "  in 
the  letter— 4  Giff.  87.  The  evidence 
shews  that  Mr.  Mackenzie  was  acting  on 
the  lady's  behalf.  There  is,  therefore,  a 
contract  in  writing  within  the  Statute  of 
Frauds. 

[Malins,  V.C. — The  letter  seems  to  be 
as  definite  in  its  terms  as  the  letter  in 
Alt  V.  Alt  (ubi  «t*pra).] 

Mr.  MUloTy  in  reply. — In 
Alt  Y.  AU  (ubi  supra) 
the  letter  was  complete  in  itself.     But 
here  the  letter  of  the  husband  refers  to 
"  certain  conditions,"  but  does  not  state 
what  those  conditions  are. 

However,  the  plaintiff  is  willing  to 
submit  to  any  order  the  Court  may  think 
right. 

Malixs,  V.C. — A  few  days  before  the 
marriage  a  meeting  took  place  between 
the  parties,  the  lady  being,  as  I  collect, 
to  a  considerable  extent  represented  by 
her  relative,  Mr.  Mackenzie,  who  is  a 
clergyman.  They  all  seem  to  have  been 
aware  that  the  marriage  was  to  take  place 
with  something  like  undue  haste;  but, 
certainly,  they  never  gave  up  the  notion 
that  there  was  to  be  a  settlement.  Un- 
fortunately we  have  not  got  the  letter 
written  by  Mr.  Viret  to  Mr.  Mackenzie, 
but  we  have  the  letter  written  by  Mr. 
Mackenzie  to  Mr.  Viret  on  Monday,  the 
I4th  of  January,  1878.  The  letter  is  this  : 
"  Dear  Mr.  Viret, — Thanks  for  your  note, 
but  it  has  made  me  anxious."  What 
there  was  in  Mr.  Viret's  note  to  make 
Mr.  Mackenzie  anxious — whether  or  not 
he  thought  they  were  going  to  be  married 
without  any  settlement — we  cannot  tell. 
"I  cannot  understand  the  delay,  but  I 
trust  to  you  that  all  will  be  done  as  we 


should  desire,  and  if  from  any  cause  you 
are  tempted  to  marry  before  the  settle- 
ments are  signed,  you  will  before  the 
wedding  write  a  letter  to  our  solicitors 
contracting  to  settle  on  Constance  all  her 
fortune  coming  to  her  eventually."  The 
property  was  reversionary ;  and  there- 
fore he  says,  *'  All  her  fortune  coming  tx) 
her  eventually."  The  marriage  was  to 
take  place  on  the  17th  of  January ;  and 
on  the  I6th  of  January  Mr.  Viret  writes 
to  the  lady's  solicitors — that  is,  to  the 
member  of  the  firm  who  is  acting  in  the 
business — in  these  terms:  "I  write  the 
following  letter  to  you  in  accordance  with 
the  Bev.  C.  Mackenzie's  wish.  In  the 
event  of  my  marriage  with  Miss  Wright 
taking  place  before  the  settlemente  are 
ready,  I  agree  to  Miss  Wright's  fortune 
being  settled  on  herself,  subject,  of  course, 
to  certain  conditions,  chiefly  relating  to 
myself  and  the  children  of  our  marriage 
(if  any)."  Now  there  is  no  difiiculty  in 
this  Court,  where  there  is  an  agreement 
that  a  lady's  fortune  shall  be  **  settled 
on  herself ;  "  that  means  that  her  fortune 
is  to  be  settled  in  the  usual  way. 

Is  this,  then,  a  sufficient  agreement  ? 
Of  course,  under  the  Statute  of  Frauds, 
an  agreement,  to  be  binding,  must  be  in 
writing ;  and  it  has  been  decided,  again 
and  again,  that  marriage  is  in  itself  no 
part  performance  of  an  agreement;  and 
therefore,  however  plain  and  distinct  an 
agreement  to  make  a  settlement  may  be, 
if  it  is  by  word  of  mouth  only,  and  is  not 
authenticated  by  some  document  signed 
by  the  party  to  be  charged,  it  is  void 
under  the  Stetute  of  Frauds.  A  remark- 
able instance  of  that  is  the  well-known 
case  of  Canton  v.  Oaton  (1)  in  the  House 
of  Lords.  It  has  not  been  cited,  though 
it  was  mentioned  in  the  course  of  the 
arrament. 

N'ow  I  must  infer  the  intention  of  these 
parties  from  their  acte  at  the  time.  From 
their  acts  at  the  time — considering  that 
they  both  actually  engaged  solicitors,  and 
that  they  not  only  consulted  their  re- 
spective solicitors,  but  also  went  to  a 
gentleman  highly  competent  to  advise 
them — Mr.  Dauney — it  is  perfectly  plain 

(1)  35  Law  J.  Hep.  Chanc.  292 ;  36  Ibid.  886  ; 
Law  Bep.  2  E.  &  I.  App.  127. 
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that,  from  the  beginning  to  the  end,  a 
settlement  was  in  contemplation,  and  that 
the  only  question  was  what  that  settle- 
ment should  be.  Therefore,  I  come  to 
the  conclusion  that  the  marriage  took 
place  in  reliance  upon  and  in  consequence 
of  the  letter  of  the  16th  of  January, 
notwithstanding  what  the  parties  may 
now  say. 

Now,  what  are  the  authorities  on  the 
subject  ?  There  is  the  remarkable  case 
of  Hammersley  v.  De  Biel  (2).  There  the 
brothers  of  the  intended  wife,  acting  by 
the  father's  authority,  stated  in  writing 
that  the  father  "intended  to  leave  a 
further  sum  of  10,0002.  in  his  will  to 
Miss  T.  (the  daughter)  to  be  settled  on 
her  and  her  children,  the  disposition  of 
which,  supposing  she  had  no  children, 
would  be  prescribed  by  the  will  of  her 
father ;  "  and  that  was  all.  The  question 
was,  Did  the  marriage  take  effect  on  the 
faith  of  that  representation?  Every 
tribunal  before  which  the  case  came 
decided  that  the  father  having  (by  his 
agents)  written  that  letter,  it  must  be 
presumed  that  the  marriage  took  place 
upon  the  faith  of  that  letter;  and  that, 
therefore,  it  became  an  obligation  binding 
on  the  father.  Now  a  case  has  been 
cited,  which  was  decided  by  Sir  John 
Stuart,  and  I  think  it  is  a  very  good 
decision.  1  refer  to  the  case  of  Alt  v.  Alt. 
In  that  case  a  gentleman  writes  to  the 
mother  of  a  young  lady,  only  seventeen 
years  of  age,  as  follows :  '*  If  your 
daughter  has,  or  may  have  money,  my 
wish  and  intention  would  be  that  it 
should  be  settled  for  her  sole  and  separate 
use."  That  was  the  whole  contract. 
The  marriage  did  not  take  place  for  some 
time  afterwards  :  it  was  not  a  case  like 
this,  where  a  letter  is  written  on  one  day 
and  the  marriage  takes  place  the  next 
day.  In  that  case  it  was  held  that  there 
was  a  binding  contract  to  make  a  settle- 
ment of  the  lady's  fortune.  Sir  John 
Stuart  disposes  of  the  matter  very  shortly, 
but,  as  I  think,  very  efPectually.  He 
says,  "  It  is  clear  that  the  marriage  took 
place  on  the  faith  of  the  promise  ex- 
pressed  in  this  letter  to  settle  the  whole 
of  the  young  lady's  property,  present  and 

(2)  12  CI.  &  F.  45. 


future,  for  her  separate  use.  The  defen- 
dant is,  therefore,  as  much  bound,  in  the 
eye  of  this  Court,  as  if  he  had  executed  a 
settlement  containing  such  stipulations. 
There  Inust  be  the  usual  reference  to 
approve  of  a  settlement  having  regard  to 
the  letter."  So  in  this  case,  Mr.  Viret, 
the  day  before  the  marriage,  writes 
to  the  legal  adviser  of  the  lady,  at  the 
request  of  a  member  of  her  family, 
who  had  the  management  of  the  busi- 
ness for  her;  and  I  come  to  the  con- 
clusion that  the  marriage  afterwards  took 
place  on  the  faith  of  the  fulfilment  of  the 
contract  contained  in  that  letter;  and 
fulfilled,  in  my  opinion,  it  must  be.  There 
must,  therefore,  be  the  usual  reference  to 
chambers  to  approve  of  a  proper  settle- 
ment. 


Solidton— W.  H.  Tattam,  for  plaintitf  and  for 
defendant  C.  £.  Viret;  G.  J.  Eady, for  the  in&nt 
defendant. 
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KANE  V.  KANB. 


Marriage  Settlement — Covenant  to  settle 
after-a^quired  Property — Exception  of  Pro^ 
petty  previously  othervoise  settled-— Pro- 
petty  comvng  to  Wife  to  her  separate  Use, 

A  covenant  in  a  marriage  settlement  by 
intended  hisha^d  and  wife  for  settlement  of 
after-acquired  property  of  the  wife^  except 
such  as  should  previously  he  otherwise 
settled, — Held,  no^^o  embrace  a  fund  coming 
to  the  Wife  under  a  bequest  made  to  her 
during  the  coverture  for  her  own  sole  and 
separate  use^  and  free  from  the  debts,  control 
and  engagements  of  Tier  husband. 

By  a  settlement  made  on  the  9th  of 
July,  1857,  on  the  marriage  of  J.  K.  Kane 
with  Jane  Christy  Inman,  and  to  which 
the  intended  husband  and  wife  were 
parties,  properi^  was  vested  in  the 
trustees,  H.  C.  Tate,  J.  M.  Shugar  and 
another,  on  trust  for  the  wife  for  life  for 
her  separate  use,  without  power  of  anti» 
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cipation,  and  then  to  the  husband  till 
he  should  marry  again ;  with  subsequent 
trusts  for  the  benefit  of  children  of  the 
marriage.  The  settlement  contained  a 
covenant  by  the  intended  husband  and 
wife  severally  with  the  trustees,  that  if 
at  any  time  or  times  during  the  joint 
lives  of  the  infe  and  husband  any  fiirther 
portionyfortnlie  or  estate,  &c,^  should  come 
to  or  devolve  upon  the  wife  or  upon  the 
husband,  or  either  of  them,  through  her, 
or  in  her  right  by  descent,  or  by  or 
under  any  will,  or  by  donation  or  settle- 
ment^ &o.,  the  wife  and  husband  and 
their  respective  trustees,  executors  or 
administrators,  according  to  their  re- 
spective rights  and  interests,  should  and 
would  from  time  to  time  at  the  expense 
of  the  entrusted  estate,  efiectually  settle, 
assign  or  assure,  or  join  and  concur  in 
all  reasonable  acts  and  deeds  effectually 
to  settle,  Sue,,  all  such  future  portion, 
fortune  or  estate,  save  and  except  such 
future  portion,  fortune  or  estate  as  should 
be  otherwise  settled  previously  to  the 
same  devolving  as  aforesaid,  upon  and 
for  such  and  so  many  of  the  trusts, 
intents  and  purposes,  &c.,  thereinbefore 
contained  concerning  the  trust  moneys, 
&c.,  thereinbefore  settled,  and  the  in- 
terest, &^.y  thereof  as  should  be  then 
subsisting  or  capable  of  taking  effect. 

The  husband  and  wife  and  several 
children  beiufi^  alive,  a  lady  named  Gboch 
died,  having  by  a  codicil  to  her  will  be- 
queathed to  Jane  Christy  Elane,  the  wife 
of  J.  K.  E[ane,  the  sum  of  2,000Z.  for  her 
sole  and  separate  use ;  and  the  testatrix 
declared  that  any  money  which  she  had 
thereby  given  to  any  female  should  be 
for  her  own  sole  and  separate  use,  free 
firom  the  debts,  control  and  engagements 
of  any  husband  to  whom  she  might  be 
manied  at  the  time  when  the  same  should 
be  paid,  and  that  her  receipt  alone,  not- 
withstanding her  coverture,  should  be  a 
sufficient  discharge  to  the  testatrix's 
trustees  for  the  money  in  such  receipt 
expressed  to  be  received. 

The  husband  and  children  brought  this 
action  against  the  wife  and  the  surviving 
trustee  of  the  settlement  seeking  a  de- 
claration that  the  legacy  of  2,0002.  was 
bound  by  the  provision  for  settlement  of 
after-acquired  property. 
Vol.  60.— G«4VC. 


Mr.  W.  F,  Bobiiison  and  Mr.  Blaehnore, 
for  the  plaintiffs. — This  property  is  within 
the  covenant,  which  is  the  lady's  cove- 
nant, and  is  limited  to  property  coming 
to  her  during  the  marriage — 

Milford  V.  Perh,  17  Beav.  602  ; 
OoverUry  v.  Coventry,  32  Beav.  612  ; 
Whitfield  V.  WhitfiM,  33  Beav.  532  ; 
OampbeU  v.  Bainbridge,  37  Law  J. 
Bep.  Chanc.  634 ;  Law  Bep.  6  Eq. 
269. 
Mr,   Oraham  Hastings  and  Mr.  Ingle 
Joyce,  for  ihewife. — This  leg^yis  already 
Battled  by  the  disposition  of  the  testa- 
trix— 

Qrigshy    v.    Oox,    1    Yes.    sen.    at 
p.  519. 
[They  were  stopped  by  the  Court] 
Mr,  OottreJl,  for  the  trustee. 

Hall,  V.C. — The  question  simply  is 
whether  the  fund  given  by  this  will  is 
covered  by  the  covenant.  [His  Lordship 
read  the  gift  as  above  stated.]  Now,  the 
object  and  purpose  of  the  testatrix  is  to 
give  the  fund  to  the  lady  for  her  separate 
use,  so  that  the  capital  of  it  is  to  be  at  her 
sole  disposal.  To  bring  it  under  the 
settlement  would  be  a  complete  de- 
struction of  the  donor's  intention.  Do, 
then,  the  words  of  the  covenant  include  a 
fund  which  a  testator  says  the  married 
woman  to  whom  he  bequeaths  it  is  to 
take  for  her  sole  and  separate  use  free 
from  the  debts,  control  and  engagements 
of  any  husband  ?  On  the  fair  meaning 
of  the  provision  in  the  settlement^  I 
consider  that  the  fund  thus  in  question 
was  a  fund  otherwise  settled,  and  so  ex- 
cluded from  the  operation  of  the  clause. 


Solieiton^T.  Fortune,  agent  for  Biniteed  &  Frior^ 
ForiBmouU},  for  all  partiei. 
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Mortgagee  in  Possession — Oovena/nt  to 
pay  Interest  f  with  Proviso  for  reducing  Bate 
on  Punettud  Payment — Account 

Where  a  mortgage  deed  contains  a  cove' 
ncmt  for  payment  of  interest,  with  a  proviso 
for  reducing  the  rate  on  punctual  payment, 
a  mortgagee  in  possession  is  entiUed,  in 
taking  the  accovmi,  to  he  credited  with  the 
higher  rate,  notmthsta/nding  that  he  has 
received  the  rents  punctually,  and  they  have 
equalled  or  exceeded  the  amount  payable  in 
respect  of  interest  at  the  higher  rate. 

Stains  v.  Banks  (9  Jnr.  N.S.  1049),  was 
reversed  on  appeal  (Beg.  Lib.  7  B.  1863, 
1761). 

This  was  a  redemption  and  foreclosnre 
action  by  second  mortgagees.  The  mort- 
gage deed  of  the  first  mortgagee  contained 
a  covenant  by  the  mortgagor  to  pay  in- 
terest at  the  rate  of  six  per  cent,  per 
annum,  with  a  proviso  in  the  ordinary 
form  tiiat  if  he  should  pay  the  interest 
within  twenty  days  of  the  respective  times 
fixed  for  payment  thereof,  the  mortgagee 
would  accept  interest  at  the  rate  of  five 
per  cent,  per  annniH.  Interest  being  in 
arrear,  the  first  mortgagee  entered  into 
possession  of  the  property,  and  it  waa 
admitted  that  the  net  rents  received  by 
him  were  more  than  enough  to  keep  down 
the  interest  at  the  higher  rate  reserved 
by  the  deed,  and  that  they  had  been  paid 
to  him  punctually. 

The  action  had  been  referred  to  a  special 
referee,  with  power  to  submit  to  the  Court 
questions  of  law  arising  on  the  trial. 
The  referee  submitted  various  questions, 
but  the  only  one  calling  for  a  report  was, 
whether,  under  the  circumstances,  the 
first  mortgagee,  in  taking  the  account^ 
was  entitled  to  be  allowed  interest  at  the 
rate  of  six  per  cent,  per  annum  from  the 
time  of  his  taking  possession,  or  whether 
he  was  from  that  date  to  be  allowed 
interest  at  the  rate  of  five  per  cent,  per 
annum  only. 

Mr,  Bagshawe  and  Mr.  Methold,  for  the 
plaintifb. — Interest  at  the  rate  of  five  per 
cent,  per  annum  only  should  be  allowed. 


The  rents  received  by  a  mortgagee  in 
possession  are  to  be  appropriated  to  pay- 
ment of  interest.  The  mortgagee  received 
the  rents  punctually,  and  it  is  immaterial 
that  he  received  them  from  the  tenants 
of  the  mortgagor  instead  of  directly  from 
the  mortgagor  himself — 

Fisher  on  Mortgages,  997. 
Stains  V.  Banks  {ubi  supra) 
is  a  distinct  authority  in  our  &vour. 

[The  Master  of  the  Bolls  said  that 
he  had  been  counsel  in  that  case,  and  had 
a  strong  impression  that  it  had  been  suc- 
cessfully appealed.  His  Lordship  sent  for 
the  Begistrar's  Book,  and  found  that,  as 
he  had  thought,  the  decision  of  the  Yice- 
GhanceUor  Stuart  had  been  reversed  on 
appeal.  The  reference  in  the  Begifltrar's 
Book  is  Beg.  Lib.  7  B.  1863, 1761.] 

Mr.  Ince,  Mr.  0.  8.  Fryer,  Mr.  MiOar, 
Mr.  Everitt,  Mr.  Daoey  and  Mr.  T.  HoU 
land  appeared  for  the  other  parties,  but 
were  not  called  upon. 

The  Master  of  the  Bolls. — The  ques- 
tion in  this  case  is,  whether,  when  a  mort- 
gagee in  possession  has  been  punctually 
receiving  rente  equal  to  the  amount  of  in- 
terest payable  half-yearly  under  the  mort- 
gage deed,  it  can  be  said  that  the  mortgagor 
has  paid  the  interest  punctually.  Now 
the  covenant  is  to  pay  interest  at  the  rate 
of  six  per  cent,  per  annum,  with  s  proviso 
that  if  the  mortgagor  '*  shall  pay  "  the 
interest  within  twenty  days  of  the  times 
fixed  for  the  half-yearly  payments  thereof, 
the  mortgagee  *'  shall  accept  **  a  reduced 
rate  of  interest.  Now  it  is  plain  that  the 
terms  of  this  provisohave  not  been  literally 
compUed  with,  since,  after  the  mortgagee 
was  in  possession,  the  mortgagor  himself 
did  not  pav  anything.  But  it  is  said  he 
has  a  right  to  alter  the  contract  into 
which  he  entered,  because,  the  mortgagee 
having  received  the  rents,  when  the  ac- 
count is  taken  the  rents  will  be  set  off 
against  the  interest.  The  answer  to  that 
is  very  simple.  When  you  take  an  ac- 
count against  a  mortgagee  without  rests 
(as  in  tUs  case)  all  his  receipts,  whether 
incidental  payments  or  rents,  are  put  into 
one  colunm  on  one  side  of  the  account, 
and  all  his  expenses  and  the  amounts  due 
for  principal  and  interest  are  pat  into 
toother  column  on  the  other  side  of  the 
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aoooant,  and  you  then  strike  a  balanca 
The  result  is,  that  if  the  net  rents  have 
exceeded  the  interest,  the  mortgagee  does 
not  get  any  interest^  but  he  does  not  pay 
any  interest  on  the  excess ;  and  on  the  other 
hand,  if  the  rents  have  been  less  than  the 
interest^  the  mortgagor  is  not  charged 
interest  on  the  difference,  so  that  ifc  is  an 
accident  whether  the  mortgagee  or  the 
mortgagor  benefits  by  this  mode  of  taking 
the  account.  But  it  is  not  the  fact  that  the 
rents  are  neoessarily  appropriated  to  the 
payment  of  interest.  Any  sums  received 
by  the  mortgagee— -for  instance  fines  in 
copyholds — ^may  be  applied  in  that  way. 
Another  objection  to  the  mortgagor's 
contention  is,  that  what  he  asks  for  is  not 
within  the  bargain  into  which  he  entered, 
^ther  in  word  or  in  fact.  A  mortgagee 
is  anxious  to  get  his  interest  punctually 
and  without  trouble.  He  therefore  in 
effect  says  to  the  mortgagor,  "  If  you  will 
pay  me  my  interest  punctuially,  I  will  ac* 
cept  a  lower  rate.  But  if  you  drive  me 
to  takepossession  of  the  property — which, 
will  inmct  a  serious  responsibility  upon 
me,  since  I  shall  be  liable  for  the  wilful 
de&ult  of  my  agent  as  well  as  of  myself 
— ^you  must  pay  me  the, higher  rate." 
A  mortgagee  who  enters  into  possession 
always  has  trouble,  more  or  less.  It  is 
not  a  matter  of  course  that  he  can  employ 
some  one  to  collect  the  rents  and  charge 
the  mortgagor  with  the  commission,  so 
that  he  risks  being  disallowed  those  costs. 
And  besides,  he  may  have  trouble  in 
settling  with  the  tenants  as  to  allowances, 
repairs,  &c.  So  that  it  is  not  at  all  the 
same  thing ;  and  it  would,  in  my  opinion, 
be  most  unjast  to  alter  the  bargain  be- 
tween the  parties,  in  the  way  suggested. 
Then  I  was  referred  to  the  case  of  Stains 
V.  Banks,  but  it  appears  that  it  was  re- 
versed' on  appeal,  though  it  is  not  so 
reported.  It  follows  that  both  principle 
and  authority  are  in  favoar  of  the  mort- 
gagee. 

Soliciton — Bolton  &  Co.,  for  the  iMmk ;  Ciowder 
&  Go. ;  Deane  &  Co.  and  Flower  &  KuBsey,  for 
the  other  parties. 
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Practice — Parties — Third  Party  Notice 
—  Application  whether  ex  parte  or  on 
Notice — Discretion  of  Oowrt-^Order  XVL 
rules  17,  18,  20,  21. 

An  applicaMon  by  the  defenda/nt  in  an 
action  for  leave  to  serve  a  notice  on  a  third 
party  under  Order  XVL  rule  18  ought  to 
he  made  on  notice  to  the  plavnXiff  and  not 
ex  parte. 

In  an  action  by  a  company  against  its 
directors  and  others,  seeking  to  make  the 
defendants  personally  liable  in  respect  of 
certain  dividends  alleged  to  have  been  im- 
properly paid  ont  of  capital,  the  defendants 
applied,  under  Order  XVL  rule  18,  for 
leave  to  serve  third  party  notices  on  all  the 
shareholders  of  the  company,  450  in  nvm^ 
ber,  on  the  ground  thai  if  they,  the  defen- 
dants, were  held  liable,  they  would  ha/oe  a 
right  over  against  the  shareholders  to  recover 
from  them  the  sums  received  by  them  by 
way  of  dividend : — 

Held,  that  this  was  a  case  in  which  the 
granting  of  the  leave  asked  would  or  might 
materially  eml>arrass  the  plaintiffs  in  the 
conduct  of  their  action,  and  that,  therefore, 
the  Court,  in  the  exercise  of  its  discretion^ 
ought  to  refuse  the  application. 

Adjourned  summons. 

The  above  action  was  instituted  in 
August,  1879,  against  the  five  directors 
of  the  company,  the  contractors  and  the 
'financial  agents  (Messrs.  Grant),  seeking 
inter  alia  a  declaration  that  the  defendants 
were  liable  to  repay  to  the  company  a 
considerable  sum  of  money  which  it  was 
alleged  had,  under  an  arrangement  be- 
tween the  directors  and  the  contractors, 
been  improperly  paid  to  the  preference 
and  other  shareholders  by  way  of  divi- 
dend out  of  capital.  These  shareholders 
were  in  number  450  or  thereabouts. 

The  directors  were  advised  that  if  they 
were  held  liable  they  would  have  a  right 
over  against  the  shareholders  to  recover 
from  them  the  sums  which  they  had 
received  as  dividend,  and  accordingly  in 
May,  1880,  they  caused  this  summons  to 
hfi   taken  out,  asking    (amongst  other 


76 


CHANOBBY  BIVISIOK. 


[N.S. 


Wye  Valley  Rail.  Co.  v.  Bawes. 

things)  for  leave  under  Order  XVI.  rule 
18  to  issue  to,  and  serve  npon,  ull  the 
past  or  preference  shareholders  to  whom 
any  part  of  the  sum  of  money  in  ques- 
tion had  been  paid  by  way  of  interest  or 
dividend,  a  notice,  claiming  to  be  indem- 
nified by  such  shareholders  against  all 
liability  the  applicants  might  be  under 
to  ihe  company  in  respect  of  the  sums  so 
paid.  This  summons  was  adjourned  into 
Court,  and  on  the  hearing  two  questions 
were  separately  argued,  namely,  first, 
whether  in  such  a  case  the  application 
ought  to  be  made  ex  parte  or  on  notice ; 
and,  secondly,  whether  on  the  merits  of 
the  case  the  leave  asked  for  ought  to  be 
granted. 

Mr.  Bomer,  for  the  defendants. — ^This  is 
an  application  for  leave  to  serve  a  third 
party  notice,  pure  and  simple,  under 
Rules  of  Court,  Order  XVI.  rule  18— a 
proceeding  altogether  distinct  from  a 
notice  under  rule  17,  which  applies  where 
questions  are  to  be  determined  as  between 

§laintiff,  defendants  and  third  parties, 
'he  service  of  a  notice  under  rule  18  is 
simply  for  the  purpose  of  preventing  the 
third  part^  from  afterwards  denying  the 
validity  of  the  judgment  on  the  ground 
that  the  action  has  been  improperly  de- 
fended or  improperly  compromised,  and 
it  does  not  in  any  way  prejudice  or  affidot 
the  position  of  the  plaintiff*  in  the  action, 
and  therefore  the  application  for  leave  to 
serve  such  notice  ought  to  be  made  ex 
parte.  The  practice  is  expressly  so  stated 
in 

Seton  on  Decrees^  4th  ed.  p.  10 ; 
and 

Wilson*8  Judicature  Acts  and  Bides. 
183. 
In 

Trdeven  v.  BraVy  45  Law  J.  Rep. 

Chano.  113;  Law  Hep.  1  Ch.  D. 

176, 
the  application  was  ex  parte.  It  is  only 
when  the  third  party  appears  (which  in 
nine  cases  out  of  ten  he  never  does),  and 
further  proceedings  are  taken  under  rules 
20  and  21,  that  any  notice  to  the  third 
party  is  necessary. 

Mr.  Whitehome,  for  the  plaintiflFs.— This 
application  ought  to  be  made  on  notice 
to  the  plaintifi's,  who  are  entitled  to  h% 


heard.  In  the  authorities  which  state 
that  the  application  is  ex  parte,  all  that  is 
meant  is  that  it  is  ex  parte  as  regards  the 
third  party,  not  as  regards  the  parties  to 
the  action.     In 

7}releven  v.  Bray  (ubi  supra) 
the  leave  to  serve  the  notice  was  only 
granted  on  proof  being  produced  to  the 
Registrar  that  the  plaintiffs  concurred 
in  the  application.  From  the  reports  of 
The  Swansea  Shipping  Oompamy  v. 

Dunca^  Fox  8c  Co.,  45  Law  J. 

Rep.  Q.B.  423,  638 ;  Law  Rep.  1 

Q.B.  D.  644 
("where  the  plaintiff  did  not  appear)  ;  and 
Bower  v.  Hartley,  46  Law  J.  Rep. 

Q.B.  126;  Law  Rep.  1  Q.B.  D. 

652 
(where  the  plaintiff  appeared  by  counsel), 
it  is  clear  tnat  the  applications  in  those 
cases  were  made  upon  notice.  It  would 
be  monstrous  if  a  defendant  could  intro- 
duce 450  new  parties  into  an  action  with, 
out  the  plaintiff  being  heard  upon  the 
matter.  The  balance  of  convenience  is 
in  favour  of  the  plaintiff  being  heard  at  as 
early  a  stage  of  the  proceedings  as  pos- 
sible.    He  referred  also  to 

The   Associated  Home    Company   v. 

Whichcord,  4?  Law  J.  Rep.  Chanc. 

652 ;  Law  Rep.  8  Ch.  D.  457 ; 
and 

DanielVs  Ohancery  Practice,  FormSy 

p.  169  ;  form  No.  335. 
Mr.  Bomer,  in  reply. 

Hall,  V.C. — The  present  case  is  cer- 
tainly one  in  which  I  should  require 
notice  to  be  given  to  the  plaintiffs,  but  I 
may  say  further  that  I  should  be  unwill- 
ing to  g^ve  the  leave  in  any  case  without 
notice  being  given  to  the  plaintiff  of  the 
granting  of  that  which  might  interfere 
with  his  action  in  a  very  niaterial  way. 
Convenience  is  all  in  favour  of  hearing 
what  the  plaintiff  has  to  say  in  the  first 
instance,  instead  of  waiting  to  have  the 
difficulties  raised  and  discussed  on  the 
subsequent  application.  My  opinion  is 
that  the  notice  ought  to  be  given  in  every 
case. 

Mr.  Bomer. — This  is  clearly  a  case  in 
which  the  leave  ought  to  be  granted. 
What  these  defendants  claim  is  a  simple 
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Tiffht  over  against  the  shareholders,  to 
which  thej  are  manifestly  entitled.     See 
In  re  National  Fimds  Assurance  Oom- 

pamy^  48  Law  J.  Hep.  Ghanc.  163  ; 

Law  Rep.  10  Ch.  D.  118 ; 
and  it  is  of  the  utmost  importance  to 
them  that  the  shareholders  should  be 
precluded  from  hereafter  saying  that  the 
judgment  fixing  these  defendants  with 
liability  is  not  binding  on  the  shareholders, 
because  it  was  improperly  defended  or 
compromised.  The  granting  of  the  leave 
will  not  in  any  way  embarrass  or  impede 
the  plaintiffs.  In  all  probability  the 
shareholders  will  not  appear,  and  even 
if  they  do  the  Court  has  ample  power  to 
consolidate  the  proceedings  so  that  one 
of  such  shareholders  shall  represent  the 
whole  class.     He  referred  to 

The  Swansea  Shipping  Gompa/ny  v. 

Ihmcam^  Fox  Sf  Co,  (ubi  supra)  ; 
and 

WUson^s  Judicature  Acts  and  EtUes^ 

Appendix  B.  form  No.  161. 
Mr.  WhUehome^  for  the  plaintiffs,  was 
not  called  upon. 

Hall,  Y.G. — I  think  that  this  applica- 
tion is  one  which  cannot  be  entertained. 
To  grant  it  would  be  to  sanction  proceed- 
ings which  would  have  the  effect  of 
embarrassing  the  plaintiffs  in  proceeding 
with  their  action.  The  Court  has  a  dis- 
cretion, which  is  no  doubt  to  be  exercised 
judicially  and  with  due  regard  to  all  the  cir- 
cumstances of  the  case,  to  decide  whether 
or  not  the  particular  case  before  it  is  a 
proper  one,  in  which  the  collateral  ques- 
tion or  claim  oyer  should  be  introduced 
into  the  main  action.  It  is  said  that  if 
all  these  persons,  some  450  in  number, 
were  made  parties  to  the  action,  there  is 
some  process  by  means  of  which  the 
Court  could  consolidate  the  proceedings 
or  limit  them  in  some  way  to  some  par- 
ticular persons  as  being  representative 
of  the  whole  class.  Whether  the  Coart 
could  do  that  or  not  I  will  not  say,  but 
I  am  not  satisfied  that  the  proceedings 
could  be  made  to  take  a  coarse  which 
would  not  materially  embarrass  the  plain- 
tiffs. For  aught  I  know  there  may  be 
persons  who,  though  they  have  become 
shareholders,  were  not  affected  personally 
by  what  has  taken  place ;  others  of  them 
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may  be  creditors  of  the  company,  and 
various  qnestions  may  arise.  I  am  not 
satisfied  that  that  might  not  embarrass 
the  plaintiffs  in  their  action,  or  that  it  is 
right  to  make  an  order  which  would  have 
the  effect  of  bringing  persons  into  the 
action  some  of  whom,  not  improbably — 
indeed  almost  cerfcainly — would  have  a 
case  differing  from  that  of  the  others.  I 
think  that  this  is  a  proper  case  in  which 
the  Court,  exercising  its  discretion,  should 
say  that  it  will  not  hamper  the  action 
and  embarrass  the  plaintiffs  by  having 
this  further  question  decided  in  this 
action  instead  of  being  decided  in  an  in- 
dependent action  in  the  ordinary  way. 
The  application  must  be  dismissed  and 
the  applicant  must  pay  the  costs  of  this 
hearing. 


Solicitors — Wilson,  Bristows  and  Oarpmael,  for  the 
applicants;  Newman,  Stretton  &  Hilliaid,  for 
the  plaintiffs. 


Hall,  V.C. 

181 
Nov 


XL,  y.C.  1    S£AR  V,  THE 
1880.         >      AND  INVEST 

ov.  29.  J      (limited). 


HOUSE  PBOFEBTT 
STMEKT    COMPANY 


Landlord  and  Tena/nt — Lease — Words 
importing  a  Covenant — Covenant  not  to 
assign  without  Consent^  such  Consent  not 
to  be  unreasonably .  withheld — Covena^it  by 
Landlord, 

Among  the  covenaavts  by  the  lessee  in  an 
indenture  of  lease  was  a  covenant  not  to  as- 
sign  without  the  lessor's  previous  consent  in 
writing,  '*  but  such  consent  not  to  be  «n- 
reasonahly  withheld  "  : — Held,  that  the 
words  quoted  did  not  constitute  a  covenant 
by  the  lessor,  but  a  qualification  upon  the 
lessee^s  covenant. 

Demurrer  to  statement  of  claim. 

The  statement  of  claim  shewed  that  by 
indenture  of  lease  dated  the  12th  of  July, 
1879,  William  Nunn  demised  to  the 
plaintiff  property  at  Peckham  for  the 
term  of  twenty-one  years,  at  the  yearly 
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rent  therein  mentioned,  and  *'  subject  to 
the  lessee's  covenants  therein  expressed ; '' 
and  the  plaintiff  covenanted  with  the 
said  William  Nunn,  his  executors,  adminis- 
trators and  assigns,  that  the  plaintiff, 
his  executors,  &c.,  would  not  carrj  on 
such  business  as  therein  mentioned  with- 
out the  previous  consent  in  writing  of 
the  said  William  Nunn,  his  executors,  ad- 
ministrators or  assigns  for  that  purpose 
first  had  and  obtained,  and  that  the 
plaintiff,  his  executors,  &c.,  should  not 
assign  or  underlease  the  said  premises  or 
any  part  thereof  without  the  like  previous 
consent  in  writing,  "  but  such  consent 
not  to  be  unreasonably  withheld ; ''  and 
on  the  granting  of  such  consent  the 
plaintiff,  his  executors,  &c.,  should  pay 
to  the  solicitor  of  the  said  William  Nunn, 
his  executors,  administrators  or  assigns, 
a  fee  of  22.  2«.  for  the  preparing  of  such 
consent;  and  also  to  give  notice  as 
therein  mentioned  of  any  assignment  or 
underlease. 

William  Nunn  conveyed  the  premises  to 
the  defendants,  who,  as  the  statement  of 
claim  alleged,  unreasonably  withheld  their 
licence  to  a  proposed  mortgage  by  under- 
lease by  the  plamtiff. 

The  plaintiff  claimed  an  injunction 
restraining  the  defendants  from  with- 
holding weir  licence,  and  an  order  on 
them  to  give  the  same  in  accordance  with 
the  covenants  in  that  behalf  contained  in 
the  lease,  and  to  have  such  covenants 
specifically  performed,  and  damages. 

The  defendants  demurred  on  the  ground 
that  the  statement  of  claim  shewed  no 
covenant  or  contract  binding  them  to 
grant  the  licence. 

Mr.  Oraham  HasiUim  and  Mr.  Oover^ 
for  the  defendants. — There  is  no  cove- 
nant by  the  lessee — 

Treloar  v.   Bigge^  43  Law  J.  Bep. 
Exch.  95  ;  Law  Eep.  9  Exch.  151 ; 
Hyde  v.  Wa/rden^  47  Law  J.  Eep. 
JSxch.  at  p.  127 ;  Law  Bep.  3  Ex. 
D.  at  p.  81. 
Mr.   W.  Pearson  and    Mr.  Northmore 
Ijatorencef  for   the   plaintiff. — The    con- 
struction of  the  words  here  is  not  the 
same  as  in 

Treloar  v.  Bigge  (uhi  supra') ; 


''  not  to  be  "  means  '*  is  not  to  be."   This 
is  enough  to  raise  a  covenant— 
Sheppard^s  Touchstone^  p.  162  ; 
Brookes  v.  Drysdale,  Iaw  Rep.  3  C.P. 
D.  52 ; 
especially  as  the  lessee  is  to  give  a  valu- 
able consideration  for  the  licence. 
Mr.  Hastmgs,  in  reply,  referred  to 
Bmith  V.   The  Mayor  of  Hcmmehf  2 
Com.  B.  Bep.  N.S.  651 ;  26  Law 
J.  Bep.  O.P.  257. 

Hall,  Y.G. — The  question  is  one  of  the 
construction  of  the  deed.  Does  the  deed 
on  a  fair  construction  contain  in  the 
words  used  a  contract  on  tbe  part  of  the 
lessor  that  he  will  not  unreasonably 
withhold  bis  consent ;  or  does  it  merely 
qualify  the  covenant  in  whicb  these 
words  are  found,  so  that  if  the  consent  ia 
unreasonably  withheld  the  covenant  by 
the  lessor  is  not  broken  by  his  assigpung  P 

If  I  were  to  decide  irrespective  of  au- 
thoriiy,  I  should  say  that,  fiiirly  read, 
the  words  in  question  merelv  qualify  and 
limit  the  obligation  created  by  the  whole 
clause  in  which  they  occur.  They  are 
found  in  a  covenant  by  the  lessee,  and 
they  are  put  in  a  form  which  looks 
more  like  a  qualification  than  a  contract. 
The  opening  word,  "  but,"  suggests  a 
qualification.  It  is  unquestionably  a  very 
loose  way  of  raising  a  covenant  by  the 
lessor  to  msert  thus  in  the  middle  of  the 
lessee's  covenants  the  lessor's  covenant 
that  he  will  not  withhold  the  licence,  and 
such  is  not,  I  think,  the  natural  meaning 
of  the  words.  I  quite  adopt  for  the  pur- 
poses of  this  case  the  judgment  of  Baron 
Amphlett,  in  Treloar  v.  Btgge^  almost 
every  word  of  which  applies  here;  and 
that  judgment  very  much  expresses  the 
view  which  I  have  endeavoured  to  state 
as  the  one  which  I  would  take  myself 
independently  of  authority.  On  the  other 
view,  the  fact  that  application  had  been 
made  for  the  licence  and  unreasonably 
refused  would  not  enable  the  lessor  to 
deal  with  tius  property :  it  would  merely 
give  him  a  right  of  action  on  a  cross 
covenant.  I  have  referred  to  one  of  the 
authorities  on  the  point ;  and  the  passage 
in  8heppard*8  Touchstone  which  was  cited 
18  quite  consistent  with  the  view  I  have 
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taken.  The  first  example  which  that 
author  gives  is  **  that  the  lessee  shall 
repair,  provided  always  that  the  lessor 
shall  allow  timber."  That  is  an  affirma- 
tive covenant,  that  the  lessor  will  do  a 
certain  thing.  There  it  is  manifest  firom 
the  natnie  3t  the  case  that  some  contract 
would  be  needed  between  landlord  and 
tenant,  who  is  to  do  the  repairs;  and 
it  is  natural  enough  to  consider  it  as 
matter  of  contract  between  them,  that 
one  shall  do  the  work  and  the  other 
find  timber.  So  in  the  next  example, 
<<  that  the  lessee  shall  scour  ditches,  pro« 
vided  always  that  the  lessor  do  carry 
away  the  earth."  It  would  be  very  hard 
if  the  lessee  had  done  his  scouring,  and 
the  landlord  left  the  earth  without  &king 
it  away.  To  do  anything  like  justice 
between  the  parties,  one  must  construe  it 
as  a  contract  on  both  sides.  There  is  no 
magic  in  the  words  ''  provided  always." 
The  next  example  is  a  clause  that  the  lessee 
"  and  his  assigns  shall  repair  the  houses 
when  they  shw  be  decayed,"  which  would 
be  clear  and  express,  luiless  indeed  there 
were  some  magic  belonging  to  words  like 
"  covenant "  or  "  promise."  Then  the 
writer  says,  *'  And  so  also  it  is  where 
these  or  the  like  words  be  inserted 
amongst  other  covenants,  and  that  the 
lessee  shall  pay  10«.  a  year  rent,  or 
that  the  lessee  shall  not  alien  ;  these 
shall  be  said  to  be  covenants,  unless  it  be 
in  such  cases  where  there  is  some  other 
means  to  enforce  the  doing  of  the  thing." 
If  there  were  some  other  means  to  en- 
force the  doing  of  the  thing,  then,  ac- 
cording to  this  doctrine,  the  provision 
might  not  amount  to  a  covenant.  On 
the  whole  I  think  that  the  only  &ir  and 
convenient  result  to  come  to  is  that  this 
is  not  a  covenant  to  be  enforced  or  sued 
upon  in  damages,  but  that  the  non- 
performance of  the  stipulation  leaves  the 
lessee  at  liberty,  if  the  licence  is  unrea- 
sonably  withheld,  to  deal  with  his  pro- 
perty as  he  would  if  no  licence  were 
required.  Of  course  the  lessee  must  be 
talcen  to  know  that  he  is  not  when  he 
applies  for  the  licence  asking  the  land- 
loini  to  do  what  is  unreasonable  or 
would  be  imprudent  to  be  done  with 
roferenoe  to  the  solvency  of  the  assignee. 
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In  this  particular  case  I  hold  that  there 
is  not  a  covenant  by  the  landlord  to  give 
his  consent,  and  therefore  that  there  is 
no  foundation  for  the  action.  The 
demurrer  is  allowed. 


Solieitor8-*S.  S.  Seal,  ta  plaintiff;  Henzy  Qover 
&  Son,  lor  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
COTTOH,  L.  J.  1 

1880.        >  In  re  goltib. 

June  19.    J 

Trustee  Actj  1850,  s.  S2—New  Trusteea 
— Discharge  of  Lunatic  Trustee. 

One  of  three  trustees  had  become  lunatic. 
Upon  a  petition  being  presented  in  Lunacy 
and  Oktmcery  for  the  discharge  of  the 
lunatic  and  re-appointment  of  the  two  con-- 
tinidng  trustees  in  place  of  the  three^  the 
Oourt  refused  to  do  sOf  and  required  the 
original  number  to  befiUed  up. 

In  re  Stokes's  Trusts  (41  Law  J.  Bep. 
Chanc.  290  ;  Law  Eep.  13  Eq.  333)  ;  In 
re  Harford's  Trusts  (Law  Bep.  13  Ch.  D. 
135)  notfoUawed. 

Petition  for  the  appointment  of  new 
trustees. 

One  of  three  trustees  had  become  lu- 
natic, and  a  petition  was  presented  in 
Lunacy  and  Chancery,  praying  that  the 
lunatic  might  be  discna^^,  and  the  two 
other  trustees  might  be  re-appointed  in 
the  place  of  the  three. 

All  the  beneficiaries  were  sui  juris ^  and 
joined  in  the  petition. 

Ifr.  W,  P.  Bedte^  for  the  petitioners, 
referred  to 

In  re  8tohes*s  Trusts  (ubi  supra) ; 
In  re  Harford^s  Trusts  {ubi  supra)  ; 
In  re  BalgleisKs  SMement^  Law  Bep. 
4  Gh.  D.  143. 

OoTTOK,  L.J.,  declined  to  follow  In  re 
Stokes's  Trusts  and  In  re  Harford^  s  Trusts, 
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and  to  re-appoint  the  two  existing  trastees 
in  the  place  of  three,  when  'the  effect 
would  be  to  oast  one  of  the  trastees,  and 
reqaired  the  original  number  to  be  filled 
up. 

Solicitor— F.  J.  Colyer. 


[IN  THE  COURT  OF  APPEAL.] 

Bankbuftot. 

James,  L.J. 

Bebtt,  L-J",      I  In  re  goublat  ; 

Cotton,  L.J.    f       ex  parte  abbott. 

1880. 
July  15, 22, 29.. 

Jvdgment  Oredttor  —  Writ  of  Elegit — 
Seizwre  of  Ooods — Liquidatiofir-^8ecv/red 
Oredttor — The  Bankruptcy  Act,  1869,  sa,  16 
(suh-a,  5)  and  87. 

Section  87  of  the  Bankruptcy  Act^  1869, 
doea  not  a/pphf  to  a  aeizure  of  gooda  under 
a  writ  of  elegit.  Where,  therefore,  the 
aheriff  tmder  atich  a  torit  aeized  the  gooda 
of  a  judgment  debtor  before  the  judgment 
creditor  had  notice  of  an  act  of  bankruptcy, 
though  the  inquiaiOon  of  the  jury  aa  to 
the  value  of  the  gooda  was  not  completed 
tmtil  after  an  act  of  bankruptcy, —  Held 
(affmnvng  the  dedaion  of  the  Chief  Judge), 
that  the  judgment  creditor  waa  a  aecured 
creditor  within  aub^aection  5  of  aection  16 
of  the  Bankruptcy  Act,  1869. 

This  was  an  appeal  from  the  decision 
of  the  Chief  Judge  (reported  49  Law  J. 
Bep.  Bankr.  23,  where  the  factB  are  fullj 
stated). 

Mr.  Be  Oex  and  Mr,  Jordan,  for  the 
trustee  in  bankruptcy. 

Mr.  Winahw  and  Afr.  E.  0.  WiUia,  for 
the  execution  creditor. — The  ar^ments 
were  the  same  as  in  the  Court  below,  and 
the  same  authorities  were  cited,  and  also 
Hoe'a  Oaae,  5  Coke  Bep.  90  (a)  ; 
Pahner^a  Oaae,  4  Coke  Rep.  74  (a)  ; 
BaUan  on  Sheriffa,  tit.   ^*  Execution 
iur  Elegit^**  p.  56 ; 


Ex  parte  Williama,  41  Law  J.  Biep. 
Bankr.  38;   Law  Bep.  7  Chanc. 

314; 
Wataon  on  Sheriffa,  p.  307  ; 
Stat.  West.  II.  (13  Edw.  1.  c.  18)  ; 
OhurchilVa  Sheriff  Law,  p.  341; 
Tidd'a  Practice,  9th  ed.  p.  1034 ; 
Stat.  29  Car.  2.  c.  2.  s.  17 ; 
Ohitty'a  Forma,  10th  ed.  p.  361. 

James,  L.  J. — Notwithstanding  the  very 
ingenious  and  elaborate  arguments  of 
Mr.  De  Gtex,  we  find  it  impossible  to  dis- 
sent from  the  decision  at  which  the  Chief 
Judge  has  arrived.  The  main  point  mJade 
by  Mr.  De  Qex  was  that  the  seizure  of 
the  goods  by  the  sheriff  under  the  writ 
was  unwarranted  until  after  a  iury  had 
been  summoned  and  the  goods  had  been 
appraised  by  them.  But  there  is  a  well- 
known  form  of  warrant  to  be  found  in  all 
the  books,  directing  the  sheriff's  officer 
to  begin  by  seizing  the  goods,  and  which 
form  is  followed  in  every  case  by  the 
sheriff's  officer  when  the  writ  is  issued. 
We  have  thought  it  right  to  make  en- 
quiries, and  find  that,  though  writs  of 
elegit  in  relation  to  goods  are  not  in  com- 
mon use,  yet  they  are  occasionally  used ; 
and  that  under  them  the  practice  has 
always  been  and  is  to  direct  the  sheriff's 
officer  to  seize,  and  after  seizure  to  em- 
pannel  the  jury,  by  whose  appraisement 
the  goods  are  delivered  to  the  execution 
creditor.  That  being  so,  the  87th  sec- 
tion of  the  Act  does  not  apply,  and  there 
is  nothing  to  warrant  us  in  holding  that 
the  procedure  under  the  writ  is  wrong. 
The  sheriff's  officer,  therefore,  being  m 
possession  of  the  goods  under  the  writ 
of  elegit,  the  execution  creditor  was  as 
much  a  secured  creditor  as  if  the  sheriff 
had  seized  under  a  writ  of  fi.  fa. 

Bbbtt,  L.J,,  and  Cotton,  L. J.,  con- 
curred. 


SoUdtora — Shaw  &  Tremellen,  agents  for  C.  Hall 
&  Son,  Accrington,  for  appellant ;  Scott,  Jar- 
main  8c  Co.|  agents  for  F.  Taylor,  Barxow-in- 
Fumess,  for  respondent. 
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[IN  THE  COURT  OF  APPEAL.] 

Jamis,  L.J.  >v 
Cotton,  L.  J.  i 
Lush,  L. J.     (  vsbnoh  v.  the  vbbtry  o» 

1880.  I       ST.  JAMlS,  WESTMINSTER. 

Nov. 
29, 

EreeHon  of  Urinal — Public  Nuisance^ 
DtBcreHonof  Vestry — The  Metropolis  Local 
Management  Act,  1855  (18  A-  19  Vid.  c. 
120),  9.  S8—PubUc  Health  Ad,  1875  (38 
^  39  Yid,  c.  55),  s.  39. 

A  vestry  is  not  empowered  under  section  88 
of  18  ^- 19  Vid.  c.  120  to  do  vpon  a  pubUc 
place  th(U  which  if  done  by  a  private  ounier 
on  his  own  private  ground  would  co7istittUe  a 
Tiuisance,  There  is  nothing  in  the  section 
which  authorises  a  vestry  in  erecting  a  urinal 
to  commit  a  nuisance  ;  and,  consequently,  if 
in  the  erection  of  a  urinal  they  create  a  nui* 
Mnce,  they  are  aiding  ultra  vires,  and  am,  in^ 
jundion  will  be  granted  to  restrain  the  a>ct^ 
The  *^ damage"  mentioned  in  the  section 
means  only  any  direct  damage  caused  by 
the  mere  erection  of  the  structure  itself,  and 
does  not  extend  to  include  "  compensation  " 
for  injury  caused  by  the  structure  when 
ereeteJ. 

This  was  an  appeal  from  the  decision 
of  Malins,  Y.G.  The  case  is  fully  re- 
ported 49  Law  J.  Rep.  Chanc.  130. 

The  Vice-chancellor  had  granted  an 
injnnction  restraining  the  defendants 
from  erecting  a  urinal  in  Old  Burlington 
Mews,  on  the  ground  that,  from  its  situa- 
tion, it  was  a  public  nnisance.  The  vestry 
claimed  that,  under  the  88th  section 
of  the  Metropolis  Local  Management 
Act  (18  &  19  Vict.  c.  120),  they  were 
at  liberty  to  exercise  their  discretion, 
and  that  such  discretion,  if  fairly  exer- 
cised, should  not  be  subject  to  inter- 
ference by  the  Court. 

The  vestry  appealed. 

Mr.  Bristowe  and  Mr.  Gregory  Walker, 
for  the  appellants,  repeated  the  argu- 
ments and  cited  the  cases  used  and  re- 
ferred to  in  the  Court  below. 

Baines  v.  Baker,  Ambl.  158, 
WB8  also  cited. 

Mr.  Olasse  and  Mr.  8.  Dickinson,  for 
the  phuntifis,  were  not  called  upon. 

For  the  purpose  of  the  judgment,  the 
Vol.  60«— Cbakc 


place  on  which  the  urinal  was  proposed 
to  be  erected  was  treated  as  a  public 
place. 

James,  L.J. — It  appears  to  me  that 
the  judgment  of  the  Vice- Chancellor  in 
this  case  ought  to  be  affirmed.  If  the  erec- 
tion in  question  were  made  by  a  private 
landowner  on  his  own  soil  and  freehold, 
it  would  seem  to  be  beyond  all  question 
a  nuisance  so  grave  and  so  serious  that 
the   neighbours    would    be    entitled    to 
apply  to  this  Court  for  an  injunction  to 
restrain  it.    The  question  is,  whether  the 
thing  being  done,  not  by  a  private  owner 
on  his  private  soil,  but  by  the  parish 
vestry  on  a  place  that  is  said  to  be  a 
public  highway,  and  which   is  believed 
to  be  a  highway,  makes  any  difference. 
That  depends  entirely  upon  me  true  con- 
struction of  the  88th  section,  which  says, 
"  It  shall  be  lawful  for  a  vestry  to  pro- 
vide certain  accommodation  in  situations 
where  they  deem  such  accommodation  to 
be  required,  and  to  supply  water,"  and 
so  on.    Now,  there  are  no  powers  that 
authorised  them  in  doing  this  to  com- 
mit a  nuisance.    Prima  facie  nobody  is 
authorised  to  commit  a  nuisance  under 
an  Act  of  Parliament,  unless  it  appears 
by  express  words  or  necessary  implica- 
tion that  the  act  is  to  be  done  or  may  be 
done  notwithstanding  it  may  tend  to  the 
creation  of  a  nuisance.  In  all  the  Sewage 
Acts  that  1  am  aware  of,  there  are  ex. 
press  words  put  in  forbidding  the  crea- 
tion of  a  nuisance.    To  some  extent  that 
may  be  an  argument  here,  that  the  omis- 
sion of  those  words  in  this  clause  may 
shew  it  was  intended  to  make  a  differ- 
ence.    1  do  not  think  that  is  sufficient. 
If  private  persons'  rights  are  to  be  in- 
terfered with,  they  must  be  interfered  with 
by  clear  legislation ;  and  I  am  of  opinion 
that  there  is  no  clear  legislation  in  this 
case  authorising  the  vest^,  though  they 
may  be  called  a  local  parliament,  or  au« 
thorising   any  other  body  to  interfere 
with  those  private  rights.    It  is  said  that 
those  private  rights  would  be  compensated 
for  by  the  clause  for  compensation.     I 
am  of  opinion  that  that  clause  would 
not  apply  to  such  a  case  as  this.    I  am 
of  opinion  that  the  real  true  intent  and 
meaning  of  that  section  is  to  authorise 
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and  empower  the  parish  vestry  out  of 
their  public  moneys — ^the  moneys  levied 
by  parish  rates — ^to  provide  sach  aooom- 
modation,  and  to  that  extent,  no  doubt, 
the  minoriiy  mnst  submit  to  be  over- 
ridden by  the  majority ;  that  is  to  say, 
with  reference  to  the  parish  rates  which 
are  to  be  levied,  and  the  application  of 
the  parish  rates,  the  parish  vestry  is  a 
competent  authority,  appointed  and  au- 
thorised by  the  Leeislature ;  but  with 
respect  to  private  rights  or  public  nui- 
sances, the  parish  is  not  the  representa- 
tive of  the  minority,  so  as  to  enable  that 
minority's  rights  to  be  interfered  with. 
I  am  of  opinion,  therefore,  that  this  body 
being  authorised,  would  be  authorised 
to  do  it  just  in  the  same  way  as  the 
iarustees  of  the  estate  could  do  it,  and  no 
•more ;  and  that  they  could  no  more,  under 
the  colour  of  this  provision,  make  an 
erection  to  the  nuisance  of  the  neigh- 
bours, than  the  owners  of  the  estate 
themselves  could  have  done  it  upon  their 
own  propertv,  if  they  had  been  minded 
to  do  it,  for  the  convenience  of  the  public. 
It  is  my  opinion  that  the  body  has  ex- 
ceeded their  authority  in  doing  that 
which,  in  my  opinion,  is  a  plain  nui- 
sance to  the  neighbourhood.  I  think, 
therefore,  that  we  must  affirm  the  deci- 
sion of  the  Vioe-Chancellor.  With  re- 
Srd  to  the  question  of  costs,  the  Vice* 
Lanoellor  heid  the  whole  case  before 
him.  We  have  affirmed  his  decision, 
and  it  is  not  according  to  the  practice  of 
the  Court  to  interfere  with  a  decision 
of  the  Court  below  as  to  costs  when  the 
case  has  been  before  it,  and  when  that 
case  resolves  itself  into  an  appeal  for 
costs  which  we  have  no  right  to  enter- 
tain ;  and  I  do  not  think  there  ought  to 
be  any  difference  in  the  costs  of  the  ap- 
peal. The  real  question  for  the  appeal  is, 
whether  an  injunction  could  be  oVtained. 
That  appeal  has  failed,  and  therefore  it 
must  fful  with  the  usual  consequences  of 
the  appellants  having  to  pay  the  costs. 

Cotton,  L.  J. — I  am  of  opinion  that  the 
yice-Chancellor  in  this  case  arrived  at  a 
correct  conclusion,  and  that  the  appeal 
fails.  For  the  purposes  of  my  judgment, 
I  assume,  without  deciding,  that  this  is 
a  pnbHo  highway.    Assummg  that  to  be 


so,-  is  what  has  been  done  justifiable  P 
Now  it  was  said  by  the  appellants  that 
it  was  done  under  section  88  of  the 
Metropolis  Local  Management  Acts,  and 
that  as  that  Act,  and  specially  that  section, 
gives  to  the  vestry  a  discretion  as  to  the 
erection  of  these  conveniences,  and  as  to 
the  place  where  they  were  to  be  erected, 
and  the  number  to  be  erected,  this  Court 
ought  not  to  interfere  with  the  discretion 
wluch  is  committed  by  Act  of  Parliament 
to  the  vestry.  Now  if  the  vestry  had  in 
this  matter  exercised  a  discretion  given 
to  them  by  the  Act  of  Parliament,  in  my 
opinion  the  appeal  would  be  right,  but 
the  very  ground  of  the  decision  is  this : 
that  there  has  been  an  excess  of  the 

fewer  given  to  the  vestry  by  the  Act  of 
Parliament ;  that  is,  that  in  this  matter 
they  are  acting  vUra  vires^  without  par- 
liamentary authority,  and  have  no  more 
power  to  do  this,  if  it  be  a  nuisance,  than 
any  other  person  would  have  who  had  not 
any  pretence  for  saying  that  he  was 
acting  under  parliamentary  authority. 
Now  it  was  said  that  this  was  a  nuisanoe, 
and  I  quite  agree  with  the  Vioe-Chan- 
cellor  on  that  point,  and  agree  with  Lord 
Justice  James.  If  this  were  tried  without 
any  reference  to  parliamentary  authority, 
could  it  be  otherwise  than  a  nuisance  to 
erect  a  thing  of  this  sort  in  this  par- 
ticular place  where  young  women  going 
to  the  different  shops  of  which  we  have 
heard  are  constantly  passing  at  all  hours 
of  the  day  and  all  hours  of  the  evening ; 
and  when  this  place  is  in  the  imme- 
diate proximity  to  the  door  of  one  laige 
employer  of  labour,  immediately  at  the 
entrance  of  a  passage  leading  to  two 
other  doors,  one  g^ing  to  the  shop  of  the 
same  employer  of  labour,  and  another 
g^ing  to  another  employer  of  labour  who 
has  coming  to  his  snop  from  800  to  400 
young  women  with  work  for  the  purposes 
of  the  shop.  In  my  opinion,  to  state  that, 
is  sufficient  to  shew  that  this  erection  is  a 
nuisanoe  placed  in  absolute  proximity  to 
those  who  are  necessarily  gomg  for  their 
daily  work  to  these  doors.  Is  it  then 
authorised  by  this  section  of  the  Act  of 
Parliament?  As  I  understand,  one  of 
Mr.  Bristowe*s  arguments,  who  presBod 
everything  upon  us  that  could  be  said, 
was  this,  that  the  selection  of  the  site 
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is  left  to  the  board  by  this  seotion,  and 
tiiat  when  ihe  board  had  once  selected 
a  site,  it  was  not  open  to  saj  that  in  con- 
seqnenoe  of  the  selection  of  the  site  that 
which  elsewhere  might  not  be  a  nuisance 
was  a  nuisance.  In  my  opinion  that 
cannot  prevail.  In  the  first  place,  "In 
situations  where  they  deem  such  accom- 
modation to  be  required,"  in  my  opiniod, 
points  not  to  the  particular  position  of 
the  urinal,  but  to  the  street  or  locality 
where  they  desire  to  provide  such  accom- 
modation. Then  one  must  look  to  the 
whole  of  the  section  and  see  whether  there 
is  that  in  the  section  which  will  justify 
their  erecting  and  maintaining  a  nuisance. 
It  is  impossible  to  say  that  a  urinal  or 
watercloset  must  necessarily  be  a  nui- 
sance. If  it  could  be  made  out  that  such 
an  erection,  wherever  made  and  however 
guarded,  must  of  necessity  be  a  nuisance, 
then  indeed  it  would  be  kne  that  the  Act 
of  Parliament  has  authorised  a  nuisance 
and  the  Court  would  not  have  interfered ; 
but  Mr.  Bristowe's  argument  here  was 
that  this  was  not  a  nuisance,  and  there- 
fore it  is  impossible  to  say,  and  common 
sense  tells  us  it  is  impossible  to  sav,  that 
no  watercloset  or  urinal  can  possibly  be 
erected  without  being  a  nuisance.  There- 
fore the  mere  &ct  that  a  urinal  is 
authorised  to  be  erected  does  not  neces- 
sarily or  by  necessary  implication  sire 
parliamentary  power  to  do  it,  if  it  is  a 
nuisance.  It  is  assumed  that  power  is 
given  to  them ;  no  doubt ;  but  subject  to 
this,  that  although  power  is  given  to 
them,  they  must  not  do  it  except  in  such 
a  way  as  not  to  be  a  nuisance,  because 
they  are  not  exempted  firom  the  general 
law  which  prevents  anyone  from  erecting 
and  maintaining  a  nuisance.  The  con- 
stitution of  tibie  body  is  this :  a  vestry 
having  large  power  of  spending,  powers 
are  given  to  wem  in  some  insttmces  to 
interfere  with  private  rights,  and  to  make 
orders  requiring  people  to  do  that  which 
they  would  not  otherwise  be  compellable 
to  do,  and  authorising  them  to  spend  the 
public  money  in  order  to  do  that  which 
they  think  for  the  convenience  of  the 
public ;  but  subject  always  to  this,  that 
where  they  are  not  exempted  from  the 
bonds  and  oU^tions  of  the  laW|  they 
most  comply  with  those  oUigatioiuii  and 


not  do  that  which  the  law  considers  to  be 
a  nuisance ;  and  in  my  opinion  here,  it 
not  being  necessarily  a  nuisance  to  erect 
or  maintain  a  urinal,  and  there  being 
nothing  in  this  clause  which  enables  them 
to  do  it,  if  it  is  a  nuisance — nothing  in 
terms — ^the  proper  construction  of  this 
Act  of  Parliament  is  to  say,  although  the 
vestry  are  authorised  as  regards  the  public 
expenditure,  and  as  regards  anything  else, 
to  erect  and  maintiain  urinals,  yet  they 
cannot  do  it  i^  as  in  the  present  casci 
what  they  have  proposed  to  do  or  have 
done  is  a  nuisance.  Probably  it  is  un- 
necessary to  refer  to  cases,  but  we  were 
pressed  a  good  deal  with  the  case  of  TJts 
Attorfiey-OenercU  v.  The  Oomervaiort  of  (he 
Tluifnes^  a  case  before  yice-Chancellor 
Wood.  But  there  the  erection  complained 
of  by  the  Attorney-General  was  a  pier  in 
a  public  navigable  river,  and  the  Act  of 
Parliament  clearly  authorised  the  con- 
servators to  erect  piers  where  they 
thought  it  necessary  and  desirable  in 
that  public  navigable  river— -that  ub,  au- 
thorised them  to  erect  that  which,  without 
parliamentary  authority,  would  of  neces- 
sity have  been  a  public  nuisance  (for  any 
erection  in  the  bed  of  a  public  navigable 
river,  in  the  water-way,  would  of  neces- 
sitv  be  a  nuisance);  and  therefore  the 
only  question  was,  whether  as  regards  the 
public  they  had  fairly  exercised  their  dis- 
cretion in  fixing  on  this  place,  or  rather, 
whether  it  was  shewn  that  their  discretion 
had  been  so  unfiabirly  and  improperly 
exercised  that  they  could  not  be  con- 
sidered as  exercising  their  parliamentary 
powers.  The  private  right  there  was  not 
interfered  with,  that  private  right  having 
been  saved  by  the  Act  of  Parliament. 

The  ot^er  case  which  has  been  referred 
te,  before  Lord  Hardwicke,  of  the  small- 
pox  hospital,  was  an  application  to  re- 
strain, before  the  erection  or  use  of  the 
hospital,  the  contemplated  erection,  but 
that  of  course  could  only  be  if  of  necessity 
a  small-pox  hocipital  when  erected  must 
be  a  nuisance,  and  that  is  all  that  Lord 
Hardwicke  in  that  case  laid  down.  He 
said  in  effect,  "  You  ask  me  to  interfere,  to 
prevent  the  erection  by  the  pariah  of  thia 
amall-pox  hospital.  Why  ?  On  the  ground 
that  it  must  of  necessity  be  a  pubUo 
nuisance.    I  cannot  accede  to  that  ^  'and 
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therefore  no  injanction  was  granted.  If, 
when  it  had  been  erected,  it  had  been  so 
conducted  as  to  prove  a  public  nuisance, 
there  would  have  been  a  very  different 
question,  namely,  that  which  arose  in  the 
case  of  the  Hampstead  Hospital.  How- 
ever, all  that  is  necessary  to  decide  in 
this  case  is  this,  that  this  Act  does  not  in 
this  particular,  as  regards  the  erection  of 
urinals,  authorise  them  to  be  erected, 
when  and  if  they  would  be  a  nuisance, 
and  when,  as  in  this  case,  as  the  Yice- 
Chancellor  has  already  decided,  the  main- 
tenance and  use  of  this  urinal  is  a 
nuisance. 

Lush,  L.J. — I  am  of  opinion  that  the 
judgment  of  the  learned  Yice-Ghancellor 
was  right  upon  both  points.  It  has  not 
been  imputed  to  the  vestry  that  they 
were  actuated  by  any  improper  motive  in 
fixing  upon  this  site  for  the  erection  of  a 
urinal.  It  cannot  be  doubted  that  that 
spot  was  selected  by  them  in  the  honest 
exercise  of  their  discretion :  they  thought 
it  the  most  convenient  and  fit  spot  for  the 
purpose.  Therefore  the  only  question 
for  us  is,  whether  or  not  they  have 
exceeded  their  statutory  authority  by 
placing  a  urinal  on  that  spot. 

It  18  not  easy  at  first  sight  to  define  the 
exact  meaning  of  this  88th  section.  Its 
terms  are  wide  and  vague ;  but  one  thing 
strikes  us  at  once  upon  the  reading  of  it 
•—that  it  must  receive  some  limitation. 
All  that  it  says  is,  that  it  shall  be  lawful  for 
every  vestry  and  district  board  to  provide 
and  maintain  urinals,  and  so  on,  in  places 
where  they  deem  such  accommodation  to 
be  required,  and  to  supply  the  same  with 
water  and  to  defray  the  expense  thereof, 
and  any  damage  occasioned  to  any  person 
by  the  erection  thereof,  and  the  expense 
of  keeping  the  same  in  good  order,  as 
expenses  of  sewerage  are  to  be  defrayed 
under  this  Act.  Now  some  limitation 
must  obviously  be  put  upon  that  clause, 
and  one  limitation  is,  they  cannot  have 
any  power  to  erect  a  urinal  wi&in  a  pri- 
vate enclosure.    That  must  be  obvious. 

What  other  limitations  (if  any)  the 
section  is  to  receive  we  may,  I  think,  be 
hotter  able  to  decide  by  considering  what 
was  the  state  of  the  common  law  upon 
(liia  Bubjcot  before  the  Act  passed. 


Now,  it  was  well  established  at  common 
law  that  an  indictment  lay  against  any 
person — any  individual  or  any  body, 
whether  a  vestry,  or  the  trustees  of  a 
turnpike  road,  or  a  private  individual — 
for  obstructing  any  part  of  a  public  high- 
way, and  it  could  not  be  deemed  a  suffi- 
cient defence  that  the  obstruction  was 
for  a  purpose  more  beneficial  to  the  public 
than  the  use  of  that  part  of  the  road 
would  have  been.  That  was  well  es- 
tablished. A  road  could  not  be  diverted 
so  as  to  get  rid  of  an  ugly  angle.  No 
person  could  erect  anything  upon  the 
highway,  whatever  it  was,  and  justify  it 
by  saying,  "  Why  it  does  far  more  good 
to  the  public  than  it  does  harm."  A 
telegrapn  company  could  not  lay  a  line  of 
posts  along  a  public  highway  without  the 
authority  of  Parliament  I  remember  a 
very  singular  case  of  that  kind  in  which 
I  myself  was  engaged.  A  telegraph  com- 
pany, while  its  Act  was  in  the  House,  in 
anticipation  of  its  passing  began  to  lay 
down  its  wires,  and  erected,  with  the  con- 
sent of  the  trustees  of  a  turnpike  road,  a 
lice  of  telegraph  posts.  Another  company 
indicted  them  for  the  nuisance,  and  they 
were  found  guilty,  and  judgment  would 
have  been  passed  requiring  uiem  to  take 
up  the  posts  and  abate  the  nuisance; 
but,  fortunately  for  them,  on  the  very 
day  before  the  time  came  for  moving  for 
judgment  the  statute  received  the  royal 
assent  and  their  proceedings  were  antho^ 
rised.  I  mention  that  by  way  of  illus- 
tration of  how  strict  the  law  was  as  to 
occupying  by  any  permanent  strnotuvD 
any  part  of  that  which  had  been  dedicated 
to  the  public,  however  beneficial  to  the 
public,  and  whatever  collateral  advan- 
tages might  have  accrued  to  the  public 
from  it. 

Now  the  situation  of  the  vestry,  but 
for  this  and  other  enactments  of  this  Act, 
was  this :  They  could  not  have  erected 
any  urinal  in  the  middle  of  a  public  streeti 
but  this  Act  authorises  them  to  do  so; 
and  there  are  other  provisions  of  the  same 
kind,  some  of  which  I  have  looked  out.  I 
daresay  there  may  be  others  which  I  have 
overlooked,  but  there  is  one  express  power 
to  erect  lamp-posts  anywhere  they  like  in 
the  public  highwav.  There  is  another 
which  empowers  them  to  authorise  the 
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ereotioii  of  hoardings  for  a  longer  or 
shorter  time  while  baildings  are  in  coarse 
of  erection.  And  there  is  another,  the 
IO8U1  section,  which  authorises  them  to 
place  what  are  now  called  **  refuges  "  in 
the  middle  of  a  road,  and  another  to  erect 
drinking  fountains.  That  they  could 
not  do  without  the  authority  of  Par- 
liament. I  think  this  affords  a  key  to 
the  construction  of  this  clause,  and  sug- 
gests to  us  what  its  true  limitation  is. 
They  are  authorised  to  deprive  the  public 
of  a  portion  of  the  public  right,  which 
they  had  before,  to  traverse  every  part  of 
the  public  highway,  in  return  n>r  the 
aooommodation  which  they  are  authorised 
to  give ;  and  it  is  confined  to.  that.  The 
intention  is,  to  authorise  these  things  for 
the  public  accommodation,  and  in  return 
for  that  the  public  right  of  passage  may 
be  infringed  to  the  extent  necessary  for 
the  affording  of  that  accommodation. 

That,  in  my  judgment,  is  the  true  limit 
of  the  Act ;  and  the  extent  of  the  enact- 
ment therefore  is  to  authorise  the  erection 
of  these  things  upon,  and  to  that  extent 
to  obstruct,  a  public  thoroughfare  and 
highway ;  to  erect  them  in  a  place  where 
otherwise  their  erection  would  have  been 
an  obstruction  to  the  public  passage  and 
an  indictable  offence.  As  I  have  said 
before,  it  is  impossible  to  conceive  that 
they  could  have  put  up  this  urinal  in  a 
private  enclosure,  or  in  a  place  where  an 
individual  happened  to  have  a  private 
right  of  way.  They  could  not  have  put 
it  up  so  as  to  obstruct  his  right  of  way. 
There  is  nothing  whatever  to  suggest 
that  they  could  interfere  with  any  private 
right  or  create  a  private  nuisance.  They 
are  authorised  to  take  away  from  the 
public  so  much  of  the  right  which  the 
public  enjoyed  at  common  law  of  de- 
manding that  every  foot  of  a  public 
highway  should  be  kept  open  for  them  to 
pass  over  in  return  for  the  accommodation 
which  the  Act  enables  them  to  offer. 
That  being  so,  it  at  once  decides  this 
question.  This  ia  in  &<ytd  de  eac^  where 
the  erection  necessarily  occasions  a  pri- 
vate nuisanoe,  and  I  am  of  opinion,  for 
the  reasons  I  have  mentioned,  that  their 
authority  does  not  extend  to  authorise 
Buoh  an  erection. 

Now,  one  word  about  the  latter  claubo 
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of  the  section  which  speaks  of  damage. 
It  says  that  they  are  authorised  "  to  pay 
any  damage  occasioned  to  any  person  by 
the  erection  thereof."  I  confess  my  mind 
fluctuated  during  the  argument  upon 
that  part,  as  well  as  upon  the  general 
intention  of  the  Act,  and  it  occurred  to 
me  at  one  time  that  the  word  "  damage  ** 
there  meant  compensation ;  but  I  quite 
assent  to  what  has  been  suggested  by 
Lord  Justice  James,  that  it  cannot  have 
that  extensive  meaning  and  was  not  in- 
tended to  have  it ;  and  I  am  fortified  upon 
this  point  by  recurring  to  the  Public 
Health  Act  of  1875,  which  affects  to  pro- 
vide  the  same  accommodation  in  country 
towns,  but  says  nothing  at  all  about 
compeusation  or  damages.  The  39th 
section  of  that  Act  says,  ''Any  urban 
authority  may,  if  they  think  fit,  provide 
and  mamtain  in  proper  and  convenient 
situations  urinals,  waterclosets,  earth- 
closets,  privies  and  ashpits  and  other 
similar  conveniences  for  public  accommo- 
dation." Not  a  word  about  damage 
there.  That  fortifies  the  view  I  have 
ultimately  taken  in  conjunction  ¥rith  my 
learned  brethren,  that  the  word  "damage  " 
there  does  not  at  all  help  the  interpreta- 
tion so  as  to  give  it  a  wider  sense  than 
■  the  clause  would  otherwise  have.  It 
merely  means  any  direct  damage  by 
reason  of  the  mere  erection  of  the  thing 
itself.  The  result,  therefore,  is  that  this 
88th  section  authorises  the  board  to  take 
away  so  much  of  the  public  rieht  of 
transit  as  they  had  before  in  highways 
and  in  streets  in  return  for  the  accommo- 
dation which  the  Act  authorises  them  to 
give,  and  which  this  structure  presum- 
ably does  give. 

That  is  the  whole  extent  of  it,  and 
therefore  in  putting  it  up  in  this  spot, 
though  it  is  a  public  place,  they  have 
infringed  on  a  private  right  and  so  have 
exceeded  their  power. 


Solicitor— Alien  &  Son,  for  appellants ;  Janson, 
Ck>bb  &  Pearson,  for  respondentia. 
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[IN  THE  HOUSE  OF  LORDS.] 
1880.  1  BTUBLA   AND    OTHERS    V. 


Jane  15,  17, 18.  J  fbkccia. 

Eviderice — Public  DocumetU — Admissi' 
hiliiy  to  prave  Birthplace  and  Age, 

M,,  a  Genoese,  applied  to  the  senate  for 
the  appointment  of  diplofruUic  agent  in 
England,  The  senate  referred  the  ^natter  to 
a  board  called  tJie  "  Giunta  delta  Marina,** 
to  report  as  to  his  fitness.  In  the  report 
made  by  tJie  Giunta,  it  was  stated  tJiat  M, 
ivas  "  a  native  of  Q.,  aged  about  forty-five.** 
There  was  nothing  to  shew  the  mode  of 
enquiry  used  by  tlie  Giunta: — Held,  that 
the  report  was  inadmissible  as  evidence  of 
ilie  age  and  birthplace  of  M, 

This  was  an  appeal  from  a  jadgment 
of  the  Court  of  Appeal  (reported  49  Law 
J.  Bep.  Ghanc.  41 ;  Law  Bep.  12  Gh.  D. 
411),  affirming  a  decision  of  Malins,  Y.G. 

The  action  was  brought  to  determine 
who  were  the  next-of-Kin  of  a  certain 
Mrs.  Mangini  Brown,  and  as  such  en- 
titled to  a  sum  of  about  200,0002.  The  re- 
spondents made  out  their  claim  through 
the  &ther  of  the  intestate,  one  Anthony 
Mangini,  consul-general,  and  afterwards 
diplomatic  agent  for  the  Ligurian  Be- 
public  in  London,  whom  they  alleged 
to  be  Antonio  Mangini,  a  native  of  St. 
Ilario,  near  Genoa,  and  there  baptized  in 
February,  1735.  The  chief  clerk  re- 
ported in  favour  of  the  respondents* 
claim,  and  the  fund  was  ordered  to  be 
distributed  among  them.  The  appellants 
then  made  a  claim,  alleging  that  the  con- 
sal-general  was  Antonio  Mangini  of 
Quarto,  near  Genoa,  baptized  there  in 
1744,  and  that  they  were  his  next-of-kin. 
The  claim  was  by  consent  referred  to 
the  chief  clerk  to  report  whether  they 
had  made  out  a  prima  facie  case.  He 
reported  against  them.  The  order  was 
then  acted  on,  and  the  fund  in  part  dis- 
tributed, when  the  appellants  commenced 
this  action  to  stay  the  distribution,  al- 
leging that  they  had  discovered  further 
evidence  in  support  of  their  claim.  The 
chief  clerk  certified  against  them,  and 
the  case  came  before  the  Yice-Ghancellor 
on  an  adjourned  summons  to  vary  the 
oertifioate. 

The  farther  evidence  was  contained  in 


a  document  made  in  March,  1790,  under 
the  following  circumstances :  Anthony 
Mangrini,  being  then  consul-general,  ap- 
plied to  the  senate  of  the  republic  to 
appoint  him  diplomatic  agent.  The 
senate,  according  to  what  was  alleged 
to  be  their  usual  practice,  referred  the 
matter  to  a  body  called  the  Giunta  della 
Marina  to  report  as  to  the  qualifications 
of  the  applicant.  Their  report,  which 
was  the  document  in  question,  amongst 
other  things,  stated  that  Mangini  was  '*  a 
native  of  Quarto,  aged  about  forty-five." 
After  that  the  senate  gave  Mangini  a 
patent  appointing  him  diplomatic  agent. 
That  patent  was  not  to  be  foand  in  the 
English  Foreign  Office,  but  there  was  a 
copy  of  it  insiae  the  report  of  the  Gionta. 
There  was  evidence  that  the  report  was 
genuine,  that  it  came  from  the  proper 
custody,  and  that  it  was  made  by  the 
Giunta  in  the  performance  of  their  duty. 

Malins,  V.C.,  held  that,  assuming  the 
document  to  be  authentic,  it  was  still 
inadmissible  as  evidence  of  the  birthplace 
and  age  of  the  consul-general,  those 
being  facts  which  it  was  not  necessary 
for  the  Giunta  to  report.  The  Court  of 
Appeal  affirmed  the  decision. 

The  plaintifis  appealed. 

Mr,  J,  Fearsoti  and  Mr,  Wills  (Mr.  E, 
Beanmont  with  them),  for  the  appellants. 
— The  document  is  admissible  as  part  of 
the  res  gestoe.  The  appellants  have  a  right 
to  put  in  proof  of  the  appointment ;  and 
the  report  appended  to  the  patent  of 
appointment,  though  it  is  not  evidence 
of  the  facts  mentioned  in  it,  yet  describes 
the  person  appointed,  and  the  person 
claimed  to  be  the  consul  most  answer 
the  description — 

Collins  V.  Maule,  8  Car.  <fe  P.  502. 
It  is  not  a  question  of  pedigree,  but  of 
identification.  Suppose  there  were  no 
other  Mangini  in  question  but  Mangini 
of  St.  Ilario,  could  not  the  Crown  put 
this  report  in  evidence  to  shew  that  he 
was  not  the  father  of  Mrs.  Mangini  Brown. 
Suppose  again  the  report  said,  *'  Mangini 
is  only  thirty  years  old,  but  notwith* 
standing  his  youth  we  recommend  his 
appointment : "  would  not  this  be  material 
to  shew  that  a  man  who  was  than  fifty-< 
four  yean  old  could  not  be  the  oooBal  ? 
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The  BtetanontB  as  to  age  and  birthplace 
aire  neoeeaary  for  the  identification  of  the 
person,  and  are  therefore  a  material  part 
of  the  report — 

Uoyd  T.  Wait,  1  Ph.  61. 
The  admiaaibilitj  of  doonmentB  de- 
pends on  the  competency  and  honesty  of 
their  authors.  The  question  in  all  cases 
iSy  whether  there  is  a  presumption  of  such 
competency  and  honesty.  Hence  the  two 
classes  of  admissible  entries  are  those 
against  interest  and  those  made  in  dis- 
charge of  duty.  It  is  not  necessary  that 
the  person  making  an  entry  should  have 
a  personal  knowledge  of  the  fact  stated  if 
it  was  something  as  to  which  he  ought 
to  enquire  in  tiie  course  of  his  duty. 
Here  the  competency  and  honesty  of  the 
GKunta  may  be  presumed  from  the  fact 
that  all  the  rest  of  the  report  is  proved 
o^MMide  to  be  accurate.  Further,  the  re- 
port was  made  in  the  discharge  of  a  duty — 

Biead  y.  Heaion,  4  TermBep.  669 ; 

HigKaim  y.  Bidgway,  2  Smith's  L.O. 
(7th  ed.)  318;  10  Bast,  109; 

Doe  y.  Tufford,  3  B.  d?  Ad.  890;  1 
Law  J.  Eep.  K.B.  262, 
which  is  an  authoriiy  against  the  limita- 
taon  imposed  in 

Chambers  y.  Bemaseoni^  1  Tyrw. 
335  ;  4  ibid.  531 ;  1  Cr.  M.  i  B. 
347 ;  3  Law  J.  Bep.  Exch.  373. 
The  Oinnta  was  bound  not  to  report  ex- 
cept as  to  ficM^ts  in  respect  of  which  they 
had  the  most  accurate  information.  If 
they  had  the  slightest  doubt  on  any  of 
the  &cts  stated,  their  duty  required  them 
to  enquire  of  Mangini  himself.  The 
Oiunta  made  similar  reports  in  other 
oases;  the  report  was  therefore  in  the 
ordinary  course  of  business.  ■ 

PriU  y.  Fadrdaugh,  3  Gampb.  305. 
[LoBD  Blackbubn. — Entries  admitted 
on  the  ground  that  they  were  made  in 
the  course  of  business  are  always  contem- 
poraneous entries  of  &cts.] 

In  the  case  of  public  documents  there 
isa  special  presumption  of  the  competency 
and  honesty  of  the  official  who  was  re- 
Bp<»8ible  for  them.  Thus  heralds'  books 
are  admissible  in  matters  of  pedigree. 

Oamey*8  Feerage  Ocue^  Minutes  of 
Eyidence,  pp.  152, 175  ; 

Leigh  Peerage  Oaee^  Minutes  of  Eyi- 
denoe,  1829,  p.  140, 
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in  the  latter  of  which  the  entry  was  signed 
by  a  seryant  "  in  the  behalf  of  my  master. 
Sir  Bobert  Ootton,"  Sir  B.  Cotton  being 
a  member  of  the  family. 

[LoBD  Blackbubn. — ^The  heralds  held 
regular  courts — courts  of  chiyalry — 
BmseVa  Oaee^  4  Mod.  128 ; 
OJdis  y.  DonmiUe,  Shower  P.O.  58 
Com.  Dig.  Courts  E.  2.] 
Heralds'  yisitations  were  held  by  cOm- 
mission  under  the  Great  Seal,  not  from 
the  court  of  chivalry;  and  no  mode  of 
taking  eyidence  is  prescribed — see 

Lloyd's  FetiHm  as  Lord  Lwnley,  22 
H.L.  Joum.  299. 
In  the  Court  of  Appeal,  Brett,  L.J., 
said  that  although  heralds'  books  were 
admitted  in  the   House  of  Lords,  they 
were  not  in  Courts  of  law — but  see 
Matthews  y.  Port^  Comb.  63 ; 
Norris  y.  Ls  Neve^  2  Bamar.  26 ; 
Vernon  y.  MarmerSj  Plowden,  425 ; 
Pitton  y.  Walter,  1  Strange,  162. 
A  committee  of  the  House  of  Lords 
dealing  with  a  peerage  claim  is  far  more 
strict  than  Courts  of  law — see  as  to  the 
condusiye  eyidence  required  the  remarks 
of  Lord  Lyndhurst  in  l^e 

Tracy  Peerage  Oase,  10  CI.  d?  F.  154. 
Among  other  documents  admitted  as 
being  made  in  course  of  public  duty  are 
funeral  certificates  of  nobility — 

Vavx    Peerage   Olaim^   5   CI.   A  F. 
526 ;  Minutes  of  Eyidence,  H.L. 
Papers,  134,  195 ; 
Boos  Glaim-f  14  Peerage  Claims,  184^ 
336. 
[LoBD   Blackbubn. — It   appears   that 
they  were   admitted  as  secondary  eyi- 
dence, proying  that  there  had  been  an 
original  certificate  property  signed  accord- 
ing to  the  rules  of  the  office — ^that  is,  by 
the  executors  and  mourners.] 

If  they  were  copies  why  were  not  the 
signatures  copied  also  ? 

Betams  of  inquisitions  post  mortem 
haye  been  admitted  as  eyidence  of  deeds, 
which  must  haye  been  preyed  by  wit- 


Devon  Peerage  Oase^  Nicolas  App. 
Minutes  of  Eyidence,  5  seqq, ; 

Slwne  Peerage  Oase^  Minutes  of  Eyi- 
dence, pt.  2,  p.  4 ; 

Burridge  y.  Tfie  Earl  of  8usee9,  2 
Ld.  B*ym.  1292. 
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Army  and  navy  registers  are  admitted 
as  evidence,  and  a  certificate  from  the 
War  Office  or  India  Office  is  good  evidence 
of  death  in  battle.  So,  too,  foreign  army 
registers  and  a  French  acte  de  service  (in 
proof  of  death)  were  nsed  in  the 

Naime  Peerage  Case  (aot  reported). 
In  the  same  case  an  acte  de  deces  was 
nsed  to  shew  that  the  person  to  whom  it 
related  died  unmarried.     In  the 

Shrewsbury  Peerage  Oase,  7  H.L.  Oas. 
I,  see  p.  12, 
the  report  of  the  Judges  on  a  private  Act 
was  r^kd,  an  exact  parallel  to  the  report 
of  the  Ginnta  della  Marina. 

[Thb  Lord  Chancellor. — It  was  put 
in  apparently  without  objection  not  to 
prove  a  pedigree,  but  as  part  of  the  series 
of  proceedings — to  shew  good  &ith.] 
According  to  Lord  Lyndhurst  in  the 
Wharton  Peerage  Case,  12  CI.  &  F. 
295, 
the  recitals  in  a  private  Act  of  Parliament 
were  very  strong  evidence  because  founded 
on  a  report  by  uie  Judges.     In  the 

Shrewsbury   Case   (ubi   supra)^    see 
p.  13, 
Lord  St.  Leonards  says  they  are  so  no 
longer  now  that  Acts  are  not  referred  to 
the  Judges.    In 

The  Irish  Society  v.  The  Bishop  of 
Berry,  12  CI.  &  F.  641, 
the  return  of  a  bishop  to  the  Court  of 
Exchequer  of  the  value  of  first  fruits  was 
admitted.  Yet  the  bishop  must  have 
made  enquiry  by  others. 

[The  Lord  Chancellor. — Of  what  was 
it  used  as  evidence  P-~of  the  value  of  the 
living,  or  of  the  oollation  of  a  particular 
person,  which  is  the  bishop's  own  act?] 
Apparently  of  the  latter.    In 

Arnold  v.  The  Bishop  of  Baih  and 
WeOs,  5  Bing.  316 ;  2  Mo.  &  P. 
569  j  7  Law  J.  Rep.  (o.s.)  C.P.  120, 
the  bishop's  register  was  read  as  evidence 
of  a  custom  for  parishioners  to  elect 
a  curate.  But  the  bishop  was  not  an 
inhabitant  competent  to  speak  as  to 
reputation. 

So  a  vestry  book  was  used  as  evidence 
of  the  right  to  a  pew  in — 

Price  V.  LUtlewood,  3  Gampb.  289 ; 
and    corporation  books   have  been    re- 
ceived—see note  to 

The  King  v.  MarHn,  2  Oampb.  101. 


Mr,  N.  Higgins,  Mr.  Bagshawey  Mr, 
Everitt  and  Mr,  B,  Eyre,  for  the  respon* 
dents,  were  not  called  upon. 

The  Lord  Chancellor  (Lord  Selbornb). 
— The  question  on  this  appeal  is  one  as 
to  the  reception  of  evidence.  The  docu- 
ment in  question,  a  report  of  certain 
persons  called  the  G-innta  della  Marina,  at 
Genoa,  is  sought  to  be  put  in  evidence 
for  the  purpose  of  proving  that  a  person 
who  was  formerly  consul  for  the  mnoese 
Republic  in  London,  and  the  succession 
to  whose  daughter,  Mrs.  Brown,  is  now 
in  question,  was  a  native  of  Quarto  near 
Genoa,  and,  at  the  time  that  report  was 
made,  aged  about  forty-five  years.  The 
document  has  been  tendered  for  that 
purpose,  and  for  that  purpose  only. 

Upon  that  question  of  evidence  it  is 
that  we  have  heard  an  argument  at  very 
great  length,  the  case  having  been  very 
ably  presented  on  the  part  of  the  appel- 
lants. I  believe  none  of  your  Lordships 
thinks  it  necessary  to  hear  the  respon. 
dents  on  that  point.  The  evidence  has 
been  rejected  by  the  Courts  below,  and  I 
think  all  your  Lordships  are  of  opinion 
that  its  rejection  was  unavoidably  neoes- 
sti^i  ^7  reason  of  the  rules  applicable 
to  quesikions  of  this  kind  in  the  law  of 
En^and. 

There  is  abundant  proof  that  the  report 
which  contains  the  passage  it  is  desixed 
to  use  is  an  authentic  public  document 
of  the  Genoese  government,  to  which,  so 
far  as  the  good  &ith  of  tbose  who  made 
it  is  concerned,  credit  might  be  justly 
given  on  any  occasion  on  which  it  miffht 
properly  be  used.  But  your  Lordships, 
m  this  case,  have  to  consider  what  is  the 
nature  of  that  report,  and  how  far  the 
statements  contained  in  it  can  be  brought 
within  the  rules  of  the  English  law  of 
evidence  as  to  the  proof  of  pedigree. 

The  nature  of  the  report  is  this :  Mr. 
Mang^i  had  been  consul  in  London  for 
about  ten  years,  and  desired  to  be  ad* 
vanced  to  a  somewhat  higher  authority 
as  agent  of  the  republic.  He  had  made 
application  in  writing  for  that  appoint- 
ment. He  was  at  that  time,  and  he  re- 
mained afterwards,  in  London.  There  is 
no  evidence  before  your  Lordships  as  to 
any  relatives  of  his  at  Genoa  having  had 
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anything  to  do  with  the  statements  con- 
tamed  in  this  report,  nor  is  there  any 
evidence  to  connect  any  of  those  state- 
ments with  representations  .proceeding 
directly  from  Mr.  Mangini  himself.  The 
pnUic  authority  at  Grenoa,  with  whom 
rested  appoinianents  of  this  description, 
was  oaUed  the  coUegii^  being  in  point  of 
fact  a  joint  assembly  of  certeun  members 
of  the  execntiye  goyenmient  of  G^noa 
and  the  senate.  With  them  appoint- 
ments of  this  description  appear  to  have 
rested.  It  seems  to  have  been  a  common 
practice  of  theirs  (whether  universal,  I 
will  not  assnme  one  way  or  the  other)  to 
refer  applications  of  this  kind  to  a  species 
of  executive  sub-committee,  which  was 
called  the  Oiunta  della  Marina,  or  Navy 
Board.  Why  it  was  so  called  does  not 
very  clearly  appear.  That  committee  was 
composed,  if  I  am  not  mistaken,  of  two 
members  of  the  senate  and  one  of  the 
finance  board.  The  nature  of  the  reference 
appears  upon  the  £eu)e  of  it.  It  was  to 
learn  what  could  be  known  about  the 
fitness  of  the  person  who  had  made  ap- 
plication tor  the  appointment  in  question, 
and  to  rep(Hrt  the  result  to  the  colUgii 
with  whom  the  appointment  rested.  In 
fiict  it  was  an  executive  sub-committee  to 
assist  a  department  of  the  government, 
by  collecting  and  reporting  information, 
either  as  to  applicants  for  public  appoint- 
ments generally,  or  as  to  applicants  for 
appointments  of  this  particular  kind. 

It  does  not  appear  that  any  particular 
rules  were  prescribed  to  them  as  to  the 
kind  of  information  which  they  should 
collect ;  still  less  as  to  the  evidence  which 
they  were  to  require  to  substantiate  such 
information.  What  the  law  of  Gbnoa 
as  to  legal  evidence  may  be  we  do  not 
know,  and  certainly  there  is  nothing 
here  from  which  we  can  be  entitled  to 
assume  that  it  is  the  same  as  the  law  of 
England  upon  matters  of  this  kind. 
W&ktever  it  is,  there  is  nothing  to 
lead  to  the  conclusion  that,  in  tiie  dis* 
ofaaige  of  this  particular  duty,  the  per- 
sons composing  the  sub-committee  of 
the  executive  government  of  Oenoa  were 
bound  to  confine  themselves  to  any  par- 
ticular description  of  evidence,  whether 
of  that  kind  which  the  law  of  Genoa 
would  be  satisfied  with  in  judicial  pro- 
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ceedinffs  or  of  the  kind  which  the  law 
of  England  requires  in  such  proceedings ; 
and  to  assume,  in  point  of  fact,  that  they 
were  obliged  to  limit  themselves  to  that 
sort  of  information  which  we  should  re- 
gard as  evidence  in  matters  of  this  de- 
scription in  the  Courts  of  this  country, 
would  be,  to  say  the  least,  a  violent  and 
unreasonable  supposition. 

The  report  which  they  made  contains 
the  history  of  what  they  had  collected, 
in  some  way  or  other,  as  to  the  life  of 
this  gentleman.  I  have  no  doubt  what- 
ever that  they  received  information  which 
they  thought  was  correct  upon  all  the 
points  comprehended  in  that  report,  but 
whence  that  information  was  received  does 
not  at  all  appear ;  certainly  it  does  not 
appear  that  it,  or  any  part  of  it,  was  re« 
ceived  from  any  member  of  Mr.  Mangini's 
&mily.  We  may  conjecture,  not  unrea- 
sonably, that  if  this  coinmitt(Be  in  Genoa 
was  acquainted  with  members  of  the 
Mangini  fiEtmily  resident  in  or  near  that 
ciiy  it  may  have  had  recourse  to  them ; 
but  there  is  nothing  to  shew  that,  in 
point  of  fact,  this  was  done,  or  that 
there  were  no  other  means  by  which  the 
Giunta  might  have  obtained  such  infor- 
mation as  is  contained  in  the  report.  If 
your  Lordships  look  through  that  infor- 
mation you  find  it  condu&s  by  stating 
that  every  (Genoese  who,  durine  the  time 
Mr.  Mangini  had  been  consul  m  London, 
had  occasion  to  ask  for  his  pxyd  offices, 
had  been  received  by  him  with  courtesy 
and  hospitaliiy,  and  was  very  well  satis- 
fied with  the  manner  in  which  Mr.  Mui- 
gini  discharsed  his  duties  as  consul. 
The  Giunta,  therefore,  had  probably  been 
in  communication  with  some  persons  who 
had  become  acquainted  with  Mr.^iangini 
in  the  discharge  of  his  duties  as  consul 
in  London,  and  there  is  nothing  to  shew 
that  all  the  information  received  may  not 
have  been  obtained  from  some  such  per- 
sons; and  if  from  them,  there  is  nothixig  to 
shew  that  those  persons  obtained  the  in- 
formation  from  Mangini  himself,  or  from 
others  who  were  acquainted  with  him 
and  talked  about  him.  There  is  nothing 
to  shew  that  at  that  time  there  were  not 
people  living  at  G^noa  who,  though  not 
nis  relations,  were  more  or  less  acquainted 
with  Mr.  Mangini,  who  might  have  heard 
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these  ihiDgs  from  others,  and  from  whom 
this  information  might  have  been  ob- 
tained. That  those  persons  obtained 
their  information  from  the  members  of 
Manx's  family,  or  from  Mangini  him- 
self,  IS  of  course  qnite  possible.  It  may 
be  so,  but  that  is  a  mere  conjecture 
which  has  no  element  of  reasonable  cer- 
tainty abont  it.  If,  therefore,  it  is  neces- 
sary that  the  information  received  by 
the  Ginnta  which  is  contained  in  this 
report  should  be  founded  on  statements 
proceeding  from  Mangini  himself,  or  from 
some  member  of  the  family  to  which  Man- 
gini belong^,  to  make  it  admissible  in  evi- 
dence for  the  purpose  for  which  it  is  ten- 
dered, there  is  not  anything,  either  in  the 
nature  of  the  case  or  in  the  tenor  of  the 
report  itself,  or  in  any  other  evidence 
which  has  been  brougnt  to  your  Lord- 
ships' knowledge,  to  lead  to  that  conclu- 
sion ;  and  I  am  of  opinion  that  it  is  neces- 
sary, by  the  law  of  this  country,  in  order 
to  miake  this  report  receivable  in  evidence, 
that  it  should  at  least  appear  to  have 
been  founded  upon  statements  made  by 
members  of  Mangini's  family,  or  by 
Mangini  himself. 

Several  classes  of  cases  in  which  evi- 
dence, not  depending  upon  the  oath  of 
persons  who  have  personal  knowledge, 
is  received  in  mattero  of  pedigpree  by  the 
law  of  this  country,  have  been  referred 
to  at  your  Lordships'  bar.  It  appears  to 
me  that  none  of  those  classes  of  cases 
has  really  any  tendency  to  support  the 
appellants'  propositions.  Two  of  them 
may  be  laid  aside  at  once — those  which 
consist  of  declarations  made  against  the 
interest  of  ^  the  person  making  them,  and 
those  which  relate  to  entries  made  in  the 
course  of  business  by  persons  whose  duty 
it  was  to  make  those  entries.  They  may 
both  be  laid  aside,  because,  besides  other 
conditions  to  which  I  need  not  particu- 
larly advert,  they  both  involve  this,  as 
a  necessary  element,  that  the  subject- 
matter  of  the  declaration  in  the  one  case, 
and  of  the  entry  in  the  other,  must  have 
been  within  the  direct  personal  know- 
ledge of  the  person  making  the  declara- 
tion or  making  the  entry.  That  can  have 
no  application  here. 

Then,  other  claraes  of  cases  were  re- 
ferred to^  namely,  the  findings  of  com- 


petent public  offficers,  oonris  or  persons 
having  legal  jurisdiction  to  enquire, 
under  public  authority,  into  matters 
within  that  jurisdiction,  as  in  the  oases  of 
inquisitions  and  visitations  of  heralds 
under  commissions  from  the  Grown.  I 
do  not  think  that  cases  of  that  kind  have 
any  bearing  at  all  on  this  matter.  It  does 
not  appear  that  this  Giunta  della  Marina 
had  any  legal  jurisdiction  whatever.  Its 
members  were  not  in  the  nature  of  a 
court,  not  in  the  nature  of  persons  who, 
like  the  heralds,  had  authority  by  law, 
for  a  public  purpose,  to  make  pardcular 
enquiries,  whose  duty  it  was,  in  the  exer- 
cise of  that  authority,  to  proceed  upon 
just  proof,  and  who  may  be  presumably 
supposed  to  have  discharged  that  duty 
properly,  and  to  have  taken  such  proof, 
and  oidy  such  proof,  as  the  law  of  the 
country  required  concerning  the  several 
matters  before  them. 

Another  species  of  evidence  was  re- 
ferred to,  analogous  to  that^  but  distin- 
guishable from  it,  namely,  funeral  certifi- 
cates entered  in  the  heralds'  books.  They 
stand  upon  this  ground.  It  was  the  official 
duty  of  the  hei^ds  to  receive  such  certi- 
ficates from  persons  who  were  by  law 
competent  witnesses,  and  to  record  the 
statements  of  those  persons  in  their  books. 
Therefore,  from  the  fact  of  their  being  so 
recorded  it  is  reasonably  to  be  presumed 
that  the  duty  was  duly  discharged ;  it  is 
evidence  that  they  did  receive  from  per- 
sons, who  were  competent  witnesses,  such 
declarations.  To  go  now  into  particular 
cases,  and  to  consider  whether  or  not  the 
evidence  of  books  or  documents  of  that 
nature  should  have  been  received  in  any 
particular  instances  which  may  be  more 
or  less  open  to  criticism,  appears  to  me  to 
be  unnecessary.  This  case  is  quite  difier- 
ent.  This  Giunta  was  not  a  body  which 
had  any  such  leg^  jurisdiction ;  it  was 
not  a  body  which  is  shewn  to  have  been, 
or  which  can  be  presumed  to  have  been, 
bound  to  proceed  on  any  such  kind  of 
proof.  It  appears  to  me  to  have  been 
perfectly  open  to  its  members  to  receive 
any  species  of  information,  on  hearsay  or 
otherwise,  to  which  they  themselves  at 
the  moment  thought  credit  could  be 
given;  and,  therefore,  I  am  unable  to 
apply  to  them  any  analogy  derived  from 
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the  caaes  of  Coarts,  oommissioners  or 
other  persons  haying  a  special  daty  or 
aathoritj  nnder  the  English  law  to  make 
particalar  kinds  of  enquiries,  to  whose 
inqnests  or  recorded  proceedings  credit  is 
prima  fitcie  given. 

I  do  not  think  it  necessary  to  dwell 
farther  npon  the  case.  Some  gronnd 
mast  be  shewn  for  the  reception  of  a 
docnment  of  this  kind  as  evidence.  It 
appears  to  me  that  no  gronnd  has  actn- 
idly  been  shewn,  and  nnder  the  circam- 
stimoes  I  think  year  Lordships  mnst 
decline  to  receive  it.  Of  course  that  does 
not  necessarily  dispose  of  the  case;  al- 
thongh  from  what  we  have  heard  at  your 
Lor£hipB'  bar,  it  is  not  improbable  that 
in  effect  it  may  do  so. 

Lord  Hatheblbt. — I  am  entirely  of  the 
same  opinion  as  that  which  has  been  ex- 
pressed by  my  noble  and  learned  friend. 

I  have  anxiously  listened  to  see  whether 
or  not  there  was  any  case  made  by  the 
appellants  which  could  at  all  be  brought 
within  the  range  of  the  now  very  nume* 
rons  authorities  which  have  settled  and 
determined,  with  tolerable  precision,  the 
rule  to  be  adopted  with  reference  to  evi- 
dence which  may  come  within  the  class 
of  hearsay  evidence,  for  it  really  amounts 
to  no  more  than  that.  The  exceptions 
which  have  been  made  I  need  not  go 
through  or  attempt  to  classify. 

When  you  come  to  look  at  the  character 
of  the  document  which  is  sought  to  be 
produced,  what  do  you  find  P  There  are 
no  original  entries  to  be  found  in  that 
document,  but  there  appear  to  have  been 
hooks  kept,  although  we  have  not  any 
very  precise  information  about  how  they 
were  Kept  or  whose  duty  it  was  to  keep 
them,  and  the  like ;  but  they  were  kept  on 
behalf  of  a  body  called  the  Oiunta  della 
Marina,  which  body  was  selected  by  the 
senate  to  make  certain  enquiries  as  to 
such  particular  things  as  they  thought  it 
necessary  to  enquire  into,  and  on  those 
they  reported.  In  this  instance  they  re- 
ported upon  a  reference  made  to  them  to 
learn  something  about  the  antecedents, 
the  character  and  the  then  present  statiis 
of  Mr.  Mang^ni,  who  was  serving  in  a 
certain  capaoiiy,  in  fact  as  consul,  in  this 
country,  for  the  zepuUio  of  Qenoa«    He 
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was  aoxions  to  advance  himself  in  his 
vocation  by  acquiring  a  higher  authority. 
He  was  anxious,  therofore^  to  obtain  from 
the  senate  the  distinction  of  being  called 
agent  to  the  republic  instead  of  bearing 
the  simple  name  of  consul,  a  point  which 
he  thought  would  lead  to  some  advantage 
in  his  position,  on  the  one  hand  as  regarded 
himself,  and  on  the  other  hand  as  re- 
garded his  influence  at  the  Court  to  which 
he  was  accredited.  The  senate  referred 
this  matter  to  the  GKunta,  and  desired 
that  body  to  get  more  information  (for 
that  is  what  it  really  amounts  to)  about 
his  position  and  character.  The  conse- 
quence would  be  that  they  would  have  to 
report^  which  they  subsequently  did. 

The  question  now  is,  how  for  the  report 
which  they  so  made  can  be  put  in  evidence 
in  proof  of  foots  which  are  narrated  in 
it,  not  as  specific  findings,  important  and 
essential  to  the  duty  they  had  to  perform, 
but  simply  as  part  of  the  narrative  npon 
which  their  recommendation  is  finally 
made. 

The  class  of  cases  that  come  most  near 
to  this,  are  those  in  which  persons  made 
entries  consistently  with  a  duty  imposed 
upon  them,  and  made  those  entries  (as  it 
was  held  in  Doe  v.  Jhirford  they  must  do 
to  make  them  evidence)  at  the  time  of 
the  duty  being  performed.  In  the  par- 
ticular case  in  which  the  document  is 
brought  forward  on  the  present  occasion, 
these  two  things  are  sought  to  be  proved 
by  the  introduction  of  the  document  by 
way  of  evidence,  namely,  that  there  is 
mention  of  Mangini  having  been  bom  at 
Quarto,  which  is  a  place  near  Genoa,  and 
of  his  aee  at  that  tune. 

It  is  miportant  in  the  case  pending  be- 
tween these  parties  at  this  moment,  with 
reference  to  this  large  sum  of  money, 
200,0001.,  left  by  Mrs.  Brown,  to  prove 
that  he  was  bom  at  Quarto.  But  when 
you  compare  the  great  importance  of  that 
statement  with  the  place  it  occupies  in  the 
report,  certainly  it  is  impossible  to  be 
much  impressed  in  fovour  of  an  enquiry, 
such  as  is  usual  in  pedigree  matters, 
having  been  had  recourse  to  bv  the  tri- 
bunal,  or  committee,  as  I  would  rather 
call  it,  which  had  been  formed,  for  it  is 
simply  mentioned  incidentally,  as  a  part 
of  tne  description  of  this  genUemani  ttia^« 
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he  was  bom  at  this  place  called  Qaarto — 
a  matter  which  is  not  of  the  slightest 
importance  with  regard  to  anything  they 
were  investigating  or  directing  their  par- 
ticular attention  to  at  that  time. 

It  is  also  said,  and  with  more  plausi- 
bility undoubtedly,  that  the  question  of 
his  age,  which  is  also  sought  to  be  proved 
by  putting  in  this  document,  was  one  of 
more  immediate  reference  to  the  duty  the 
Giunta  was  then  engaged  upon.  If  you 
were  to  refer  to  anvbody  to  give  an 
account  of  all  they  knew  of  somebody 
who  offered  himself  for  your  service, 
whether  it  be  public  or  private  service, 
the  probability  is  that,  among  other 
things,  the  age  of  the  person  concerned 
would  be  one  of  the  points  which  yon 
would  wish  to  have  information  upon. 
The  place  where  he  was  bom  you  would 
probably  care  little  about,  at  least  in  a 
case  situated  as  this  is,  and  with  an 
employment  of  the  character  he  was 
seeking,  namely,  agent  instead  of  consul 
in  England, 

But  this  point  of  the  age,  although  it 
comes  in  incidentally  among  the  nume- 
rous matters  they  may  have  enquired 
into,  is  not  the  main  or  the  direct  point 
in  issue  between  the  parties.  It  might 
make  a  great  difference  in  collateral 
matters,  which  they  say  they  are  prepared 
to  prove  in  consequence  of  the  dis* 
crepancy  of  age  between  one  claimant 
of  this  man's  property  and  the  other 
claimant  of  this  man's  property.  The 
present  suitors  say  that  the  point  as  to 
age  IS  of  considerable  importance,  but  to 
the  senate,  who  made  the  reference  to  the 
Oiunta,  of  course  a  difference  of  five  or 
six  or  seven  years  would  be  a  matter  of 
veiy  slight  importance — ^if  any  at  all — or 
it  might  even  have  been  omitted  alto- 
gether. Probably,  as  the  man  had  been 
in  their  Bei*vice  before  his  election  to  his 
office,  it  would  have  had  exactly  the  same 
result  as  it  did  have,  for  there  is  no 
reason  to  suppose  that  his  election  turned 
in  anv  way  on  the  age  of  the  party 
brought  forward. 

On  the  other  hand,  see  what  difficulty 
you  get  into  with  regard  to  the  extension 
of  the  law  as  to  hearsay  evidence — in 
which  yoa  cannot  be  too  particular— if 
jou  admit  such  a  document  as  this  to  be 


received  as  evidence.  It  appears  to  me, 
as  I  said  before,  that  the  Giunta  was 
simply  a  committee.  K  the  document 
were  admitted  you  might  take  a  com- 
mittee of  any  public  body  as  making 
statements  which  you  would  be  entitled 
to  bring  in  to  prove  collateral  matters 
which  happened  to  form  part  of  the  state- 
ment ;  and  if  you  are  to  be  at  liberty  to 
make  this  statement  evidence,  you  would 
thereby  extend  the  rule  laid  down  in  Doe 
V.  Twrford  in  a  most  alarming  degree. 
You  would  extend  it  to  committees  of  all 
public  bodies,  all  municipal  corporations 
— to  the  reports  of  the  committees  of  the 
common  council  of  the  city  of  London,  to 
the  reports  of  the  town  councils  in  all 
the  different  departments  of  the  kingdom : 
all  these  might  be  brought  forward  as 
containing  statements  which  it  might  be 
assumed  were  to  be  enquired  into,  and  so 
be  made  part  of  the  evidence  in  any  par^ 
ticular  case. 

Now,  what  proof  have  we  in  any  way 
of  any  such  steps  having  been  taken  by 
this  Giunta,  as  would  be  required  in  ord^ 
to  establish  the  fact  by  way  of  proof,  or 
to  establish  evidence  of  anv  value  what- 
ever, with  reference  to  toe  particular 
controversy  which  is  now  going  forward  P 
Many  other  cases  must  nave  been  en- 
quired into  besides  that  of  this  gentteman. 
Some  questions  put  by  my  noble  and 
learned  friend  on  my  left  will  shew  at 
once  into  what  sort  of  enquiry  you  may 
be  launched  in  matters  of  this  kind.  Yoa 
might  take  eight,  nine,  or  ten  different 
ccmdidates  for  an  office  at  the  disposal  of 
some  municipal  corporation,  and  a  re- 
ference by  the  corporation  might  be  sent 
to  a  committee  of  its  own  body  to  report 
which  was  the  best  candidate,  and  among 
other  matters,  in  bringing  forward  tiie 
report  of  the  committee  to  the  employers, 
you  might  find  a  statement  of  the  age  of 
the  person  whose  appointment  is  in 
question. 

In  this  case  I  must  say  that  I  have 
looked  in  vain  for  any  evidence  of  there 
being  any  investigation  such  as  could  be 
denominated,  in  any  sense  according  to 
our  views,  evidence,  in  this  countiy.  So 
far  from  it  being  shewn  that  the  Giunta 
took  any  steps  by  the  examination  ol 
witnesses,  or  the  likC)  or  the  examinatiou 
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of  baptifimal  oertifioatesi  or  by  enqmring 
firom  any  member  of  the  &tmily  so  that 
the  declaration  of  that  member  might  be 
treated,  although  not  on  oath,  as  a  de- 
claration that  might  be  introduced,  there 
is  not  only  nothing  of  that  kind  estab- 
lished before  ns,  but,  on  the  contrary, 
from  what  we  know  of  what  took  place 
in  some  similar  matters,  in  the  reports 
of  commissions  which  were  directed 
to  some  particolar  end,  and  happened 
casnally  to  mention  certain  events,  we 
know  pretty  well  that  no  such  rigorous 
inyestigation  was  entered  into  in  those 
oases.  There  is  not  much  probability 
that  they  had  called  together  witnesses 
from  the  &mily,  and  had  enqxdred  where 
he  was  bom,  what  was  his  age  and  the 
like,  those  being  the  best  persons  to  know 
anything  at  all  on  the  subject.  Not  only 
is  there  no  eyidence  on  the  subject,  but 
there  is  nothing  to  lead  one  to  presume 
that  any  such  step  was  taken. 

Then,  I  do  not  think  this  comes  near 
the  case^  of  the  heralds'  books,  nor  the 
commissions  for  making  specific  enquiries, 
these  specific  enquiries  falling  plainly 
under  the  head  of  a  discharge  of  a  duty, 
which  duty  is  discharged  in  the  only 
proper  manner  in  which  it  could  be  dis- 
chaiged ;  and,  therefore,  the  law  taking 
notice  that  such  had  been  the  course  of 
inyestigation  or  enquiry,  and  such  had 
been  the  result  of  iiie  due  execution  by 
the  commission  of  that  duty,  gives  credit 
to  what  the  return  states  upon  the  matter ; 
although  even  there  the  extent  to  which 
eyidence  has  been  admitted  seems  to  be 
limited  by  Doe  y.  Turford^  and  very 
narrowly  limited,  to  the  question  itself, 
and  the  actual  ceiiainty  of  its  being  an 
entry  contemporaneous  with  the  duties  so 
discharged.  That  case  has  been  still  more 
narrowed  (some  think,  perhaps,  too  much 
so,  and  others  not  enough)  m  Ohambers 
y.  Bemascani, 

But  here  there  is  nothing  approxi- 
mating to  any  one  of  those  cases,  and,  if 
you  accepted  the  argument  on  behalf  of 
the  appellants,  you  would  at  once  have  a 
floodgate  opened  to  a  large  mass  of  docu- 
ments whii^  are  not  always  remarkable 
for  the  ascertaLoment  of  truth— public 
commissions,  and  so  on,  without  the  least 
narrative   of  how   those   reports  were 
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arrived  at,  or  the  evidence  on  which  they 
were  arrived  at,  or  anything  whatever  to 
satisfy  you  that  you  had  an  authentic 
report  made  by  the  persons  in  the  dis- 
charge of  a  duly,  and  the  report  entered 
at  the  time  the  duty  was  discharged. 

I  should  have  been  glad  to  find  any 
case  that  would  have  assisted  in  the 
investigation  of  truth,  because  one  is 
very  grieved  at  all  times  to  be  obliged  to 
enter  upon  the  consideration  of  the  ad- 
mission of  evidence  with  so  much  caution 
and  so  much  suspicion.  But  unfortunately 
the  habits  of  mankind  are  not  such,  at 
present,  as  to  lead  one  to  desire  any 
extension  of  the  privilege  of  having 
eyidence  given  and  taken  as  part  of  the 
res  gestcB  of  that  which  is  sought  to  be 
proved,  when  you  do  not  find  any  of  the 
ordinary  safeguards  of  evidence,  namely, 
the  examination  of  witnesses  in  person. 
There  is  no  such  safeg^rd  as  that^  and 
no  power  of  cross-examination,  and  it  is 
only  from  the  difficulty  which  has  arisen 
in  some  particular  cases  from  adhering 
with  the  utmost  rigour  to  the  rules  with 
regard  to  hearsay  evidence  that,  in  the 
classes  of  evidence  which  I  have  been 
referring  to,  and  which  have  been  cited 
before  us  in  ar^ment,  exceptions  firom 
the  rule  applying  to  hearsay  evidence 
have  been  established.  I  do  not  think 
we  ought,  in  a  case  of  this  character,  to 
extend  the  exceptions  to  cases  where  we 
have  never  yet  found  them  applied,  and 
when  it  is  so  easy  to  foresee  extreme 
hardship,  and  possibly  utter  failure  of 
justice,  which  would  arise  from  such  an 
extension  of  the  exceptions.  I  think, 
therefore,  on  the  present  occasion  the 
course  which  the  Court  below  took  in 
excluding  this  document  was  right,  and  I, 
therefore,  concur  in  thinking  that  the 
decision  of  the  Court  below  ought  to  be 
affirmed. 

LoBD  Blackburn. — I  am  also  of  the 
same  opinion.  In  deciding  the  present 
question  I  assume — what  I  believe  is  a 
matter  of  controversy — that  this  docu- 
ment is  a  genuine  document,  actually 
being  what  it  purports  to  be,  and  satis- 
factorily proved  to  be  what  it  purports 
to  be. 

Having  stated  that,  I  enquire  whether 
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or  not  it  is  admissible  evidence  (its 
weight  is  another  question)  to  prove 
that  the  consul  Mangini,  about  whose 
next-of-kin  the  enquiry  is,  was  bom  at 
Quarto  in  a  particular  year.  That  is 
what  it  amounts  to  in  the  result.  It  may 
be  some  evidence  of  more  or  less  weight 
tending  towards  that,  but  I  do  not  think 
it  is  evidence  of  it,  and  I  will  proceed  to 
state  the  reason  why. 

I  shall  not  attempt  in  so  doing  to  enter 
upon  a  full  enquiry  into  the  law  of 
evidence.  I  do  not  believe  it  would  be 
possible,  and  I  do  not  believe  it  would  bo 
proper  in  such  a  case,  because  one  might 
DC  inadvertently  ruling  disputed  points. 
But,  so  far  as  it  is  necessary  to  decide 
this  case,  one  must  express  an  opinion. 
It  is  not  disputed  that  the  general  rule  of 
English  law  is  that  hearsay  evidence  is 
not  receivable,  one  reason  probably  is  the 
want  of  the  safeguards  of  cross-exami- 
nation; however,  undoubtedly,  the  law 
is  that,  as  a  general  rule,  hearsay  evidence 
is  not  admissible.  But  to  that  a  great 
many  exceptions  have  been  introduced. 
I  do  not  say  that  if  we  were  but  beg^inning 
to  make  the  law,  we  should  be  able  to  say 
exactly  why  so  much  should  be  admitted 
and  no  more,  probably  it  would  be  dif- 
ficult to  say  that  in  all  cases ;  but  the 
exceptions  have  been  established  and 
exist,  and  we  have  to  see  whether  this 
case  comes  within  any  one  of  them. 

Now,  the  first  and  one  of  the  most 
important  exceptions  is  briefly  expressed 
in  a  dictum  in  Higham  v.  Ridgwayy  that 
documents  on  the  face  of  them  appearing 
to  be  against  the  interest  of  a  deceased 
person  who  stated  the  matter  are  evi- 
dence. I  need  not  enter  into  the  quali- 
fications of  that  farther  than  to  point  out 
that  in  no  point  of  view  can  this  Giunta 
della  Marina  who  made  this  statement 
(and  who,  presumably,  are  all  dead  by 
this  time)  be  said  to  have  been  making 
statements  against  their  own  pecuniary 
interests. 

Then,  there  is  a  second  class  of  cases, 
of  which  Price  v.  Lord  Torringtofi  (1) 
may  be  mentioned  as  being  the  earliest, 
establishing  that  where  a  deceased  person 
in  the  course  of  his  duty  makes  a  con- 

(1)  1  Salk.  285;  2  LcL  Bajm.  878. 


temporaneous  entry  of  an  act  which  he 
has  done,  and  returns  that  in  the  course 
of  his  business,  then  afber  his  death  it 
would  be  received  as  evidence.  That 
class  of  cases  is  also  well  established. 
There  again  I  do  not  go  into  the  quali- 
fications, or  express  any  opinion  upon 
the  difierent  matters  introduced,  further 
than  to  point  out  that  in  no  sense  can  it 
be  said  that  the  Oiunta  della  Marina  was 
making  any  statement  in  the  coarse  of 
business  contemporaneous  with  the  fact, 
and  it  is  impossible  to  say  that  it  falls 
within  that  principle. 

Then  comes  another  large  class  of 
cases,  where,  from  the  nature  of  the 
thing,  evidence  of  reputation  from  de- 
ceased persons  is  admissible— where  it  is 
a  public  rifirht  or  a  quasi  public  right, 
evidence  of  reputation  is  admissible  if 
you  prove  that  the  deceased  person  was 
of  the  class  who  would  know  it,  and  had 
stated  it.  Upon  that  agrain  I  merely  say 
that  the  question  we  are  now  enquiring 
into,  namely,  the  history  of  a  private 
individual,  is  not  a  matter  in  which,  in 
any  sense,  reputation  generally  can  be  re- 
ceived. 

Then  there  is  another  class  of  cases 
which  comes  nearer  to  it.  It  has  been 
established  for  a  long  while,  that  in 
questions  of  pedigree-^I  suppose  upon 
the  ground  that  they  were  matters  relating 
to  a  time  long  past,  and  that  it  was  really 
necessary  to  relax  the  strict  rules  of  evi- 
dence there  for  the  purpose  of  doing 
justice — but  for  whatever  reason,  the 
statement  of  deceased  members  of  the 
family  made  ante  litem  motam,  before 
there  was  anything  to  throw  doubt  upon 
them,  are  evidence  to  prove  pedigree. 
And  such  statements  by  deceased  members 
of  the  family  may  be  proved  not  only  by 
shewing  that  they  actually  made  the 
statements,  but  by  shewing  that  they 
acted  upon  them,  or  assented  to  them,  or 
did  anything  that  amounted  to  shewing 
that  they  recognised  thenL  If  any  mem- 
ber of  the  &mily,  as  a  person  wno  pre- 
sumably would  know  all  about  the  £Bkmily, 
had  stated  such  and  such  a  pedigree,  that 
evidence  would  be  receivable,  its  weight 
depending  upon  other  circumstances. 

J^ow,  if  in  this  case  there  had  been  any 
evidence  whatever,  shewing  that  Mangini 
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bimself  had  told  this  Ginnta  della  Marina 
that  he  was  bom  at  Quarto  in  a  particular 
year,  that  wonld  dearly  have  been  evi- 
dence, if  it  was  belieyed  to  be  gennine  ; 
indeed,  it  would  have  been  almost  irre- 
sistible evidence.  But  there  is  not  the 
slightest  pretence  for  saying  he  did  so. 
His  written  communication  to  the  Ge- 
noese government  does  not  say  a  word 
about  where  he  was  bom,  or  his  age. 
He  did  not  think  it  material  or  necessary 
when  he  was  seeking  to  be  appointed 
agent,  to  tell  them.  If  it  could  be  shewn 
that  the  Giunta  della  Marina,  when 
making  this  enquiry,  and  prepared  to 
make  this  report  to  the  government,  had 
asked  Mangini  the  question,  the  state- 
ment would  have  been  taken  as  evidence 
to  shew  that  Mang^i  had  said  it.  Or  if 
it  could  be  shewn  that  the  Giunta  had 
asked  other  members  of  the  family,  and 
that  they  had  said  it,  that  might  be  evi- 
dence. It  might  be  a  question  of  how 
that  could  be  shewn,  but  if  that  was 
shewn  upon  admissible  evidence,  then  it 
would  become  a  question  whether  it 
would  be  itself  admissible  evidence  on 
the  ground  that  it  was  a  statement  by  a 
member  of  the  &mily.  But  there  is  no 
pretence  for  saying  that  any  one  of  these 
things  is  proved.  What  does  appear  is 
that  the  GKunta,  for  some  reasons  which 
I  cannot  tell,  thought  (I  give  them  credit 
for  really  thinking  so)  that  this  Mang^i 
had  been  bom  at  Quarto,  and  was  now 
forty-five  years  of  age,  and  they  wrote 
that  down.  Upon  no  principle  that  has 
hitherto  been  stated  could  that  be  ad- 
missible evidence. 

But  then,  there  comes  another  class  of 
cases  on  which  the  argument  principally 
rested  ;  for  it  is  only  within  thiat  class  of 
cases  that  the  learned  counsel  for  the  ap- 
pellants in  their  able  argument  have  made 
any  serious  struggle  to  shew  that  this 
document  is  admissible.  It  is  an  estab- 
lished rule  of  law  that  public  documents 
are  admitted  for  certain  purposes.  What 
a  public  document  is,  within  that  sense, 
is  of  course  the  great  point  which  we 
have  now  to  consider.  Public  documents 
are  admissible,  and  I  think  I  can  hardly 
state  it  better  than  by  quoting  what  Mr. 
Baron  Parke  said  in  delivering  the  opi- 
nion of  the  Judges  in  the  case  of  'the 
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Irixih  Sodeiy  v.  Hie  Bishop  of  Berry, 
His  Lordship  there  says,  "  The  fifth  ex- 
ception related  to  an  entry  in  one  of  the 
books  of  the  First  Fruits  Office  of  the 
collation  and  admission  of  John  Freeman 
to  the  rectory  of  Camus.  Writs  were 
issued  from  the  Court  of  Exchequer  to  the 
bishops  to  ascertain  the  value  of  the  first 
fruits  and  twentieths,  and  returns  were 
made  by  the  bishops.  Search  for  the  writs 
and  returns  was  made,  and  the  book  was 
offered  as  secondary  evidence  of  returns. 
We  think  the  entry  was  properly  received." 
That  was  the  point  decided — that  the 
writs  having  been  issued  to  the  bishop 
to  return  the  first  fruits  in  his  diocese, 
and  the  return  of  them  being  presumably 
lost — as  it  could  not  be  found — the  entry 
in  the  First  Fruits  Office  (the  copy  of  it) 
was  .good  secondary  evidence  of  the  re- 
turn. Of  course,  that  involved  in  it  that 
the  return  itself  would  be  evidence. 
Then  his  Lordship  says,  "  The  writs  re- 
lated to  a  public  matter — ^the  revenue  of 
the  Crown — and  the  bishops  in  making 
the  return  discharged  a  public  duty,  and 
faith  is  given  that  they  would  perform 
their  duty  correctly ;  the  return  is  there- 
fore admissible  on  the  same  principle  on 
which  other  public  documents  are  re- 
ceived. It  was  contended  that  the  bishop 
could  not  be  permitted  to  make  evidence 
for  himself"  (that  is  one  objection  which 
he  meets),  '*  and,  therefore,  that  the  entry, 
though  admissible  between  other  parties, 
was  not  to  be  received  for  the  bishop ; 
and  the  case  was  compared  to  an  entry 
in  the  book  of  a  union^  of  a  surgeon  s 
attendance — Merrick  v.  WaMey  (2),  and 
the  receipt  of  a  certificate  in  a  parish 
book — The  King  v.  Behenh^im  (3),  which 
have  been  rightly  held  to  be  admissible 
for  the  surgeon  in  one  case,  or  the  parish 
keeping  the  book  in  the  other.  But 
neither  of  these  was  an  entry  of  a  public 
nature,  in  the  proper  sense  of  that  word : 
the  former  was  a  memorandum,  intended 
to  operate  as  a  sort  of  check  to  the  sur- 
geon, the  latter  a  memorandum  for  the 
parish  officer,  concerning  merely  the  par- 
ticular parish  and  its  rights  with  relation 

(2)  8  Ad.  &  £.  170 ;  3  N.  &  P.  284;  8  Car.  & 
P.  283 ;  7  Law  J.  Rep.  Q.B.  190. 

(3)  2  B.  &  Aid.  186. 
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to  another."  Then  he  goes  on  to  say, 
'^  In  public  documents  made  for  the  in- 
formation of  the  Crown,  or  all  the  King's 
subjects  who  may  reqnire  the  information 
they  contain,  the  entry  by  a  public  officer 
is  presumed  to  be  true  when  it  is  made, 
and  is  for  that  reason  receivable  in  all 
cases,  whether  the  officer  or  his  successor 
may  be  concerned  in  such  cases  or  not." 
Then  he  puts  the  case  of  the  person  who 
made  a  marriage  register  turning  out  to 
be  interested,  and  says  that  would  not 
prevent  the  register  being  received  as 
evidence. 

Now,  taking  that  decision,  the  principle 
upon  which  it  goes  is,  that  it  should  be  a 
public  enquiry,  a  public  document,  and 
made  by  a  public  officer.  I  do  not  think 
that  "public  "  there  is  to  betaken  in  the 
sense  of  meaning  the  whole  world.  I 
think  an  entiy  in  the  books  of  a  manor 
is  public  in  the  sense  that  it  concerns  all 
the  people  interested  in  the  manor.  And 
an  entry  probably  in  a  corporation  book 
concerning  a  corporate  matter,  or  some- 
thing in  which  all  the  corporation  is  con- 
cerned, would  be  "public"  within  that 
sense.  But  it  must  be  a  public  docu- 
ment and  it  must  be  made  by  a  public 
officer.  I  understand  a  public  document 
there  to  mean  a  document  that  is  made 
for  the  purpose  of  the  public  making  use 
of  it,  and  being  able  to  refer  to  it.  It  is 
meant  to  be  wnere  there  is  a  judicial,  or 
quasi  judicial,  duty  to  enquire,  as  might 
be  said  to  be  the  case  with  the  bishop 
acting  under  the  writs  issued  by  the 
Crown.  That  may  be  said  to  be  quasi 
judicial.  He  is  acting  for  the  public 
when  that  is  done ;  but  I  think  the  very 
object  of  it  must  be  that  it  should  be 
made  for  the  purpose  of  being  kept  public, 
so  that  the  persons  concerned  in  it  may 
have  BCOBBB  to  it  afterwards. 

In  many  cases,  entries  in  the  parish 
register  of  births,  marriages  and  deaths, 
and  other  entries  of  that  kind,  before 
there  were  any  statutes  relating  to  them, 
were  admissible,  and  they  were  "  public  " 
then,  because  the  common  law  of  England 
making  it  an  express  duty  to  keep  the 
register,  made  it  a  public  document  in 
that  sense  kept  by  a  public  officer  for  the 
purjx)se  of  a  register,  apd  so  made  it 
admissible.    I  thmk,  as  fiur  as  my  recol- 


lection goes,  although  I  will  not  pledge 
myself  to  its  accuracy,  and  so  far  as  I 
have  ever  heard  anything  cited,  it  will  be 
found  that,  in  every  case  in  which  a 
public  document  of  that  sort  has  been 
admitted,  it  has  been  made  originally 
with  the  intent  that  it  should  be  retained 
and  kept  as  a  register  to  be  referred  to 
ever  after. 

Taking  that  view  of  the  matter,  I  think 
it  becomes  clear  that  this  document  is  not 
evidence.  Supposing  this  enquiry  bad 
been  carried  on  under  the  authoriiy  of 
the  English  Crown,  and  the  English 
Crown  had  required  of  a  magistrate  that 
some  confidential  report  should  be  made, 
it  would  not  be  public  in  one  sense,  but 
it  would  be  public  in  this  sense,  that  it 
would  concern  the  Crown,  and,  from 
common  respect  for  the  Crown,  one 
would  suppose  that  what  the  magistrates 
told  the  Queen  would  be  what  they  firmly 
believed  and  considered  they  hsbd  good 
reasons  for  believing ;  but  I  do  not  think 
it  would  come  within  the  sense  and 
meaning  of  the  rule  that  a  public  docu- 
ment would  be  admissible  as  evidence,  on 
the  ground  that  a  public  officer,  in  mak- 
ing the  statement  for  the  public,  was 
likely  to  speak  the  truth  and  must  be  pre- 
sumed, prima  facie^  to  have  known  and 
to  have  spoken  the  truth.  I  am  not 
aware  of  any  decision  which  says  that, 
in  such  a  case  as  I  have  suppoiaed,  the 
document  would  be  received.  I  do  not 
believe  anyone  has  ever  tried  to  put  in 
such  a  document,  and  therefore  I  do  not 
think  there  is  or  can  be  any  authority  to 
the  contrary.  Nevertheless  that  would 
illustrate  the  principle. 

Every  other  case  that  I  am  aware  of 
falls  within  the  principles  of  one  or  other 
of  the  limitations  I  have  stated.  The 
visitations  of  the  heralds  were  proof. 
There  the  court  of  chivalry  was  a  pre- 
scriptive courts  and  the  object  of  the 
court  of  chivalry  and  the  enquiry  of  the 
heralds — ^I  do  not  stop  to  enquire  whether 
the  heralds  were  independent  officers,  or 
a  branch  of  the  court  of  chivalry,  and  it 
matters  not — ^the  very  object  and  purpose 
there  was,  that  they  should  enquire  into 
arms  and  pedigrees  for  the  very  purpose  of 
making  a  register  of  them ;  and  for  both 
these  reasons  it  is  clear  that^  when  the  visi- 
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iation  of  tbe  heralds  appointed  for  these 
purposes  had  been  made,  those  things 
oonld  be,  and  they  always  have  been,  re- 
oeived  as  evidence.  There  seems  to  be  some 
misapprehension  that  they  were  received 
in  committees  of  privileges  as  to  peerages, 
on  the  gronnd  that  there  was  some  pecu- 
liar rule  there.  They  were  received,  as 
was  proved  by  several  of  the  cases  cited 
on  tnals  at  Nisi  Prins,  where  evidence  of 
pedigree  was  required.  Here  I  may  ob- 
serve, that  in  all  these  cases  where  you 
have  got  the  means,  by  a  public  document, 
of  proving  a  fact,  the  question  whether 
that  &ct  is  of  importance  or  not  must 
depend  on  the  subject  of  tbe  enquiry.  If 
the  document  proves  that  a  deceased 
member  of  the  family  had  authenticated 
a  pedigree,  of  course  that  becomes  as 
strong  evidence  as  you  can  have,  if  pedi- 
gree was  the  subject  of  the  enquiry 
there. 

I  rather  think  that  in  one  or  two  of 
the  cases  mentioned  in  peerage  enquiries 
about  the  funeral  certificates,  that  was 
the  ground  of  the  decision.  I  rather 
think,  but  I  should  not  like  to  be  too  sure 
about  it,  that  the  book  of  the  heralds 
which  was  produced  had  a  copy  of  all 
the  certificates  of  the  funerals  which  had 
been  returned  hj  those  who  attended  the 
funerals ;  and  the  case  in  Shower^s  Par~ 
Itamentairy  Oases  {Oldis  v.  Bowmille) 
shews  what  the  practice  was  of  heralds 
attending  the  funerals  of  gpreat  men.  I 
think  the  efiect  of  what  was  decided  was 
that  that  was  good  secondary  evidence  of 
the  certificate,  just  as  in  the  case  of  The 
Irish  Society  v.  The  Bishop  of  Berry  it 
was  decided  that  the  First  Fruite  Book 
was  good  secondary  evidence  of  the  re- 
turns. Then,  it  being  established  in  the 
peerage  cases  that  there  was  a  certificate 
signed,  as  required  by  the  earl  marshal, 
by  the  executors,  in  both  the  cases  which 
were  cited,  that  certificate  when  produced 
did  state  on  the  face  of  it  that  the  exe- 
cutor who  signed  it  was  a  near  relation, 
I  think  in  the  Vauos  Peerage  he  appeared 
to  be  a  son,  and  in  the  other  he  appeared 
to  be  a  near  relation ;  I  say,  taking  them 
to  be  signed  in  that  way,  of  course  the 
document  that  was  produced  became  ex- 
tremely cogent  evidence  of  pedigree.  It 
You  60. — Cbakc. 
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would  not  probably  have  been  evidence  of 
anything  else — ^not  of  reputation.  It 
might  have  been  evidence  of  repntetion 
where  reputation  was  admissible,  but  it 
was  only  because  pedigree  was  the  sub- 
ject of  the  enquiry. 

Frequently  in  the  cases  cited,  or  many 
of  them,  half-a-dozen  different  reasons 
have  been  given,  which  might  be  all  good 
or  bad,  for  admitting  the  evidence.  Take, 
for  instance,  the  case  in  the  third  volume 
of  Campbell  of  Price  v.  Litiletwod,  where 
the  question  being  about  a  private  right 
to  a  pew,  the  Judge  admitted  the  entry 
and  gave  two  reasons,  saying,  first  of  all, 
that  it  was  evidence  of  reputetion.  I  con- 
fess I  think  that  was  a  mistake.  I  do 
not  see  how  the  ownership  of  a  pew  can 
be  a  matter  of  reputation ;  perhaps  I  am 
wrong.  Then,  secondly,  he  said  that  it 
was  a  public  document.  Now,  I  have 
considerable  doubts  whether  the  entry  in 
the  vestry  there  was  public  enough  to 
make  it  a  public  document,  but  it  might  be 
that  the  entry  in  the  vestry  was  intended 
for  the  information  of  all  the  parish- 
ioners who  liked  to  come  and  see  it. 
Supposing  in  the  case  of  Arnold  v.  The 
Bishop  of  Bath  and  Wells  the  entry  had 
been  made  by  the  bishop  on  his  visitation 
that  such  and  such  a  man  was  the  clergy- 
man of  the  parish,  and  had  been  admitted 
some  twenty  years  before,  secundum  con* 
stbetudinern,  and  suppose  it  was  wrong  to 
admit  him,  that  falls  completely  within 
the  principle  which  I  think  the  case  of 
The  Irish  Society  v.  The  Bishop  of  Berry 
establishes.  It  seems  to  me  that  it  is 
clearly  within  that  principle.  The  bishop 
made  his  visitation,  and  recorded  it  with 
the  wish  and  intent  that  it  should  be  kept 
publicly  as  a  register,  to  be  seen  by  every- 
body in  his  diocese.  If  the  bishop  had 
not  the  right  to  make  such  an  enquiry,  so 
as  to  make  it  evidence  in  future,  that  is 
another  affair ;  but  if  he  had,  then  he 
was  a  public  officer  performing  what  he 
thought  a  public  duiy,  with  the  view  and 
intent  that  it  should  be  public. 

Now,  taking  idl  that  into  consideration , 
can  the  document  in  this  case  be  said  to 
come  within  that  class  of  cases  P  I  think 
it  is  impossible  to  look  at  it  in  that  way. 
There  is  not  the  slightest  evidence,  or  the 
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least  circumstance,  to  lead  me  to  the  con- 
clnsion  that  it  was  even  intended  that 
this  private  and  confidential  report  should 
be  seen  by  Mangini  or  anybody  interested 
iu  it.  It  was  meant  for  private  informa- 
tion, to  guide  the  discretion  of  the  govern- 
ment. It  was  not  like  the  bishop's  return 
of  the  first  fruits,  for  the  public  informa- 
tion, to  be  kept  in  the  office  and  to  be 
seen  by  all  in  the  diocese  who  might  be 
concerned  when  there  came  to  be  any 
litigation.  But  this  was  meant  as  a 
private  and  confidential  report,  and  it 
certainly  seems  to  me  according  to  com- 
mon sense  that  it  ought  not  to  be  received. 
Bat  I  base  my  judgment  upon  this,  that 
no  case  has  gone  so  far  as  to  say  that  such 
a  document  could  be  received ;  and  clearly, 
unless  it  is  to  be  brought  within  some  one 
of  the  exceptions,  it  would  fall  within  the 
general  rule  that  hearsay  evidence  is  not 
admissible. 

Lord  Watson. — I  also  am  of  opinion 
that  this  document  is  not  admissible  as 
evidence.  I  listened  with  very  great 
pleasure  to  the  argument  at  the  bar, 
which,  so  far  as  I  was  concerned,  was  a 
very  instructive  one ;  but  I  noted  in  the 
course  of  the  argument,  whilst  the  law 
on  various  points  was  very  fully  elucidated, 
the  difficulty  that  the  appellants'  counsel 
had  to  contend  with  throughout,  was  to 
bring  the  facts  of  their  case  within  the 
rule  of  any  of  the  authorities  which  were 
citod  by  them. 

I  concur  in  the  views  which  the  noble 
and  learned  Lord  on  the  woolsack  and  the 
noble  and  learned  Lord  opposite  have 
expressed  as  to  the  difference  between 
this  case  and  the  cases  dealt  with  in  those 
authorities.  I  do  not  think  it  necessary 
to  make  any  further  reference  to  them, 
because,  being  of  opinion  that  the  present 
case  is  not  ruled  by  them,  I  must  deal 
with  this  case  upon  its  own  merits. 

Now,  I  have  not  been  able  to  find  in 
the  i&uthorities  cited  any  warrant  for 
holding  that  secondary  evidence  is  admis- 
sible according  to  the  law  of  England, 
where  there  exists  no  reasonable  presump- 
tion that  the  statement  offered  in  evidence 
was  derived  either  from  the  personal 
knowledge  of  the  party  who  made  it,  or 


from  some  legitimate  souroe — ^I  mean 
legal  evidence.  I  think  in  all  those  cases 
where  it  is  admissible,  secondary  evidence 
is  admitted  as  a  substitute  for  primaiy 
evidence,  and  can  only  be  received  when 
it  plainly  appears  to  be  either  directly 
drawn  from  that  which  would  have  been 
primary  evidence,  or  drawn,  not  directly, 
but  by  some  one  competent  to  infer  the 
result,  from  legal  evidence  under  his  con- 
sideration. 

One  of  these  presumptions,  I  think,  is 
excluded  by  the  circumstances  of  this 
case  :  I  mean  personal  knowledge  on  the 
part  of  those  members  of  the  committee 
who  drew  up  the  report  in  1790.  On  the 
other  hand,  it  does  not  appear  to  me  that 
either  the  terms  or  the  character  of  the 
report  warrant  the  suggestion  that  there 
was  legal  evidence  before  the  committee, 
upon  which  the  members  of  that  body 
arrived  at  the  results  which  they  reported 
for  the  benefit  of  those  who  were  ap- 
pointed to  exercise  an  act  of  patronage. 

It  does  not  appear  to  me  that  the  dut^ 
cast  upon  the  committee  necessarily,  or 
even  by  fair  implication,  involved  the 
necessity  of  making  any  gvasi  judicial  or 
strict  enquiry  into  the  circumstances 
which  they  were  about  to  report.  I  do 
not  think  that  the  duty  cast  upon  them 
differs  in  the  slightest  degree  from  the 
duty  which  is  incumbent  upon  every  de- 
partment of  state,  or  individual  officer  of 
state,  to  whom  is  entrusted  the  patronage 
of  government  office.  It  is  their  duty  to 
satisfy  themselves  that  the  person  whom 
they  are  about  to  appoint  is  fitted  and 
qualified  for  the  office  which  they  are 
about  to  confer  upon  him ;  and,  where 
there  are  several  candidates,  it  is  their 
duty  to  make  up  their  minds,  upon  a 
fair  estimate  of  their  various  qualifications, 
which  shall  be  preferred  to  the  office.  It 
is  quite  competent,  as  is  the  case  here,  for 
any  person  entrusted  with  the  right  of 
patronage  to  delegate  that  duty,  aa  has 
been  done  here,  but  that  does  not  appear 
to  me  by  any  means  to  alter  the  character 
of  the  duty,  or  the  character  of  the  enquiry 
which  that  duty  involves,  in  order  to  its 
being  satisfactorily  performed. 

Now,  I  venture  to  say  there  is  nothing 
here  to  suggest,  and  there  is  nothing  in 
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any  analoeoiis  case  in  xnj  power  to  sag-  • 
gest,  vhion  involyes  the  duty  of  proceed- 
ing according  to  strict  legal  mles.  The 
sort  of  commission  that  was  given  here 
was  one  of  a  very  roying  description,  to 
find  out  every  little  cironinstance,  what- 
ever it  might  be,  wherever  they  could 
pick  it  up,  and  in  whatever  manner  they 
could  ascertain  it.  Accordingly  we  were 
referred  to  various  documents  of  similar 
character,  and  those  by  their  tenor  very 
strongly  support  the  view  that  the  en- 
quiiy  made  was  of  the  character  that  I 
now  state.  They  were  not  appointed  to 
enquire  into  any  specific  fact ;  they  were 
not  appointed  to  enquire  into  age  or  place 
of  birtn ;  and  accordingly  in  many  cases 
they  obviously  did  not  so  enquire,  as  they 
do  not  report  these  particulars. 

I  cannot  conceive,  when  you  take  these 
circumstances  into  consideration  along 
with  the  undoubted  fact  that  this  was  not 
made  for  the  purpose  of  being  recorded 
in  a  public  register,  that  it  can  have  the 
authority  of  a  public  register.  No  doubt 
the  document  survives,  but  the  mere  fact 
that  a  document  intended  for  a  temporary 

Eurpose  of  this  kind  is  found,  after  a  long 
vpBe  of  years,  in  the  archives  of  a  govern- 
ment office,  does  not  constitute  it  of  the 
authority  of  a  register.  The  purpose  of 
this  document  was  ephemeral,  and  was  at 
an  end  the  moment  the  appointment  was 
made ;  and  it  would  be  a  veiy  singular 
fact  if  the  law  of  England  were  to  give 
such  an  authority  to  this  one  report,  when 
the  investigation  in  the  cases  of  all  the 
unsuccessful  candidates,  and  the  reports 
in  their  cases,  must  have  been  of  precisely 
the  same  weight  and  authority  as  this ; 
there  is  no  difference  between  them.  The 
results  of  the  investigations,  and  the  steps 
taken  to  investigate,  appear  to  me  to  have 
been,  in  the  case  of  Mangini  at  all  events, 
entirely  without  the  knowledge  of  the 
parties  concerned. 

I  have  no  hesitation,  under  these  cir- 
cumstances, upon  the  facts  of  the  case 
itself,  and  seeing  that  no  direct  authority 
can  be  adduced  in  support  of  the  appel- 
lants* contention  (and  no  authority  which 
in  my  mind  warrants  the  principle),  in 
saying  that  this  is  a  document  which 
cannot  be  reasonably   presumed  to  be 
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founded  upon  legal  testimony,  and  one 
which  cannot  be  received  in  evidence.  I 
fully  concur  in  the  result  which  your 
Lordships  have  arrived  at. 

It  was  admitted  by  the  appellants* 
counsel  that  the  appeal  must  fail  if  the 
document  were  rejected. 

Order  appealed  against  affirmed,  and 
appeal  dismissed  with  costs. 


Soliciton — Lowless  Sc  Co.  for  appellants ;  G.  L. 
F.  Eyre  &  Co.  and  Foster  &  Spicer,  for  respon- 
dentii. 


[IN  THE  COURT  OF  APPEAL.] 


THE  TOTTENHAM  LOCAL 
BOARD  OF  HEALTH  V, 
BOWELL. 


James,  L.J. 
Bbett,  L.J. 
Cotton,  L.J. 

1880. 
July  16, 23,  24.. 

Public  Health  Act,  1848  (11  ^  12  VicL 
c.  63),  ss.  2,  69,  90,  129— Local  Govern, 
mmt  Ad,  1858  (21  Sf  22  Vict  c.  98),  ss. 
58,  62,  63— Local  OoverwmerU  Amendment 
Act,  1861  (24  ^  25  Vict.  o.  61),  ss.  23  and 
24fSir  John  Jeruis's  Act  (11  ^  12  Vict. 
c.  43),  8.  11 — Paving  and  Sewering  Ex- 
penses^Private  Improvement  Expenses — 
Limitation  of  Time — Charge  on  the  Pre" 
mises. 

In  1864  the  plaintiff  hoard  under  the 
powers  of  the  Public  Health  Act,  1848, 
incurred  certain  expenses  in  execution  of 
certain  works  in  the  street  adjoining  B.'s 
premises,  for  which  expenses  he,  as  owner 
(among  others),  became  liable  under  section 
69  of  that  Act,  and  which  the  board  by  a 
resolution  deela/red  to  be  private  improve^ 
ment  expenses,  and  for  which,  wnder  the 
powers  of  section  90  of  the  Act,  they  levied  on 
the  owners  and  occupiers  a  private  improve^ 
ment  rate,  payable  by  annual  instalments. 
These  expenses  constituted  under  section  62 
of  the  Local  Oovemment  Act,  1858,  a  charge 
on  the  premises,  bearing  interest  at  five  per 
cent,  per  annum  till  payment. 

In  1872  they  revoked  the  resolution,  and 
made  a  fresh  rate  for  the  whole  amount 
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remaining  unpaid  to  be  paid  by  the  owners 
and  occupiers.  R,  not  having  paid  this 
rate,  the  board,  in  1875,  brought  an  auction 
against  his  represeivtatives  (Jie  Juiving  died 
in  1874)  to  enforce  the  chwrge  on  his  pro* 
perty : — 

Held  (reversing  Malins,  V.C),  that  the 
cluxrge  under  the  D2nd  section  constituted  an 
additional  and  not  an  alternative  r&inedy, 
and  that  the  bar  of  six  months  which  ap* 
plied  to  the  summary  remedy  against  the 
person  before  the  Justices,  amd  also  in  the 
County  Qourt,  did  not  apply  to  the  additional 
remedy  of  enforcing  a  charge  on  the  pro- 
perty,  and  that  the  board  were  twt  pre^ 
eluded  by  their  election  to  treat  the  ex- 
peyises  as  private  improvement  expenses 
from  enfofcvng  the  charge,  but  thai  it  was 
enforceable  only  in  respect  of  the  instal- 
ments for  the  time  being  in  arrear. 

Appeal  from  a  decision  of  Malins,  V.C, 
reported  49  La^  J.  Bep.  Chanc.  147. 

This  was  an  action  originally  brought 
in  the  County  Court,  but  afterwards 
transferred  to  the  Chancery  Diyision, 
against  the  executors  of  a  Mr.  Bowell, 
who  died  in  1874,  to  recoyer  the  sum  of 
25Z.  and  interest  from  February,  1873, 
which  the  plaintifEs  alleged  constituted, 
under  the  62nd  section  of  21  &  22  Vict. 
c.  98,  a  charge  on  the  deceased's  property, 
and  by  their  plaint  prayed  for  the  en- 
forcement of  such  chflu-ge. 

The  sum  of  25Z.  represented  the 
amount  of  a  rate  levied  by  the  board  on 
the  inhabitants  of  the  district  under  the 
powers  of  the  Local  Government  Acts. 

The  facts  of  the  case  are  stated  and  the 
material  sections  of  the  different  Acts 
are  set  forth  in  the  report  in  the  Court 
below,  but  the  following  additional  facts 
should  be  here  stated. 

On  the  8th  of  July,  1864,  the  plaintiffs 
passed  a  resolution  that  the  expenses  of 
the  board  in  the  execution  of  the  works 
were  '^  private  improvement  expenses," 
and  should  be  payable  by  the  owners  and 
occupiers  by  annual  instalments,  with 
interest  at  five  per  cent,  for  twenty  years, 
under  section  90  of  the  Public  Health 
Act,  1848  (11  &  12  Vict.  c.  63),  and  sec 
tion  23  of  the  Local  Government  Amend- 
ment Act»  1861  (24  &  25  Yiot.  o.  61) ; 
9xA^  in  pursuance  of  this  resolution,  on  the 


13th  of  July,  1864,  they  made  a  private 
improvement  rate  for  raising  the  money. 
Some  of  the  instalments  of  the  rate  were 
paid,  but  the  validity  of  the  rate  was,  in 
1867,  disputed. 

On  the  8th  of  August,  1868,  the  board 
made  an  order  that  the  expenses  which 
had  been  declared  to  be  private  improve- 
ment expenses  remaining  unpaid  should 
be  paid  by  the  occupiers  in  annual  in- 
stalments for  fourteen  years. 

The  original  resolution  of  the  8th  of 
July,  1864,  and  the  orders  consequent 
thereupon  were,  however,  revoked  by 
the  plaintiffs  on  the  17th  of  December, 
1872,  and  a  fresh  apportionment  of  the 
expenses  incurred  was  ordered  to  be 
made  and  to  be  paid  by  the  owners  and 
occupiers. 

Such  apportionment  was  made,  as 
stated  in  the  report  below,  and  notice  of 
it  served  on  Mr.  Bowell,  and  by  reason 
of  his  not  having  disputed  its  correctness 
became  (k)nclusive  upon  him. 

The.  Vice-chancellor  held  that  the 
board  not  having  taken  the  remedies 
given  them  by  section  129  of  11  &  12 
Vict.  o.  63  for  recovering  paraient  of 
the  rate  within  the  six  months  limited 
for  taking  summary  proceedings,  were 
debarred  from  enforcing  a  charge  on  the 
I'operty  under  section  62  of  21  &  22 

ict.  c.  98. 

The  board  appealed. 


^' 


Mr,  Higgins  and  Mr.  Ilbert,  for  the 
appellants. — The  62nd  section  of  the  Act 
of  1858  gives  us  an  additional,  not  an 
alternative  remedy.  If  we  fail  in  getting 
payment  from  the  owner  by  the  means 
of  summary  proceedings  we  may  go 
against  the  land ;  we  have  six  months  in 
which  we  can  go  by  summary  proceed, 
ings  against  the  owner  personally,  but 
there  is  no  such  limitation  of  time  in  the 
case  of  this  additional  remedy.  Such  an 
implication  is  distinctly  rebutted  by  the 
language  of  the  section  itself,  which  by 
expressly  mentioning  the  limit  of  time 
as  applied  to  summary  proceedings,  ex- 
cludes the  notion  that  it  also  applies  to 
proceedings  by  way  of  charge  against 
the  property. 

It  would  be  practically  impossible  to 
proceed  by  way  of  summary  proceedings 
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first,  and  then,  after  fidling,  to  enforce 
the  charge  within  a  period  of  six  months. 

Then  the  object  clearly  is,  that  as  the 
local  board  have  spent  public  money  in 
the  improvement  of  private  property, 
they  should  have  a  right  to  recover  pay- 
ment out  of  property  which  shall  be 
accessible,  while  the  owner,  who  is  under 
the  interpretation  clause,  section  2  of 
the  Public  Health  Act^  1848,  an  artificial 
person,  may  not  be  fopnd  or  may  have 
absconded. 

The  remedies  are  quite  distinct — the 
Courts  are  different,  the  persons  are  dif- 
ferent, and  the  effect  is  different :  if  in  the 
Couni^  Court  the  plaintiffs  cannot  get 
interest,  under  this  section  they  get  in- 
terest at  five  per  cent. 

They  referred  to 

The  Vestry  of  Bermondsey  v.  Bamsay^ 

40  Law  J.  Bep.  G.P.  206 ;  Law 
Bep.  6  C.P.  247; 

West  V.  BofumnMm^  Law    Bep.    14 
Ch.  D.  Ill ; 

The  West  Ham  Local  Board  v.  MacU 
damSy  Law  Bep.  1  Ex.  D.  516; 

11  &  12  Vict  o.  63.  ss.  69,  90,  129 ; 

21  &  22  Yict.  c.  98.  s.  62  ; 

24  &  25  Yict.  o.  61.  ss.  23  and  24. 
Mr.  J,  Pearson  and  Mr,  Manby, — ^The 
board  have  treated  these  expenses  as 
"  private  improvement  expenses,''  and, 
having  done  so,  there  is  no  charge  under 
the  Act  for  such  expenses.  They  have, 
under  their  resolution,  received  instal- 
ments from  us,  and  they  cannot  go  back 
now  and  charge  the  property. 

The  rate  made  under  the  90th  section 
of  the  Act  of  1848  is  made  payable 
by  the  occupier,  as  between  the  local 
board  and  ground  landlord;  the  board 
cannot  go  upon  the  ground  landlord, 
their  duty  is  to  go  on  tne  occupier.  The 
converse  of  this  case  o'ccurred  m 

Wilson  V.  The  Oorjporation  of  Bolton^ 

41  Law  J.  Bep.  M.C.  4 ;  Law  Bep. 
7  Q.B.  105 ; 

and  the  principle  of  that  case  governs 
this. 

The  remedy  to  be  obtained  in  the 
County  Court  must  bo  enforced  within 
the  period  limited  by  Jervis's  Act  for 
summary  proceedings    before    the  Jus- 


The  Tottenham  Local  Board  v.  Bowell^ 


46  Law  J.  Bep.  C.P.  432 ;  Law 

Bep.  1  Ex.  D.  514. 
The  Board  having  elected  to  treat  these 
as  private  improvement  expenses,  not  as  a 
charge  on  the  premises,  they  are  recover- 
able only  by  so  mmaiy  proceedings  against 
the  occupier.  Each  instalment  ought 
to  have  been  proceeded  for  within  nine 
months,  and  they  cannot  now  turn  round 
and  recover,  by  a  charge  on  the  premises, 
the  whole  sum  at  once  from  the  owner. 

The  fact  that  the  apportionment  was 
made  on  a  wrong  principle  does  not 
affect  the  question,  for  the  surveyor  was 
not  futictus  officio^  and  could  make  a 
fresh  apportionment  under  the  original 
resolution — 

Cook  V.  The  Ipswich  Local  Boards  40 

Law  J.  Bep.  M.C.  169 ;  Law  Bep. 

6  Q.B.  451. 
They  also  referred  to  the  case  of 
HesTceth    v.    The    Local    Board    of 

Atherton,  43  Law  J.  Bep.  M.C.  37  ; 

Law  Bep.  9  Q.B.  4. 
Mr.  Higgms,mrGp[j. — ^The  main  ques- 
tion is  whether  the  plaintiffs  have  a  charge 
under  section  62.  The  fact  that  they 
were  declared  private  improvement  ex- 
penses makes  no  difference.  The  owner 
is  made  liable  by  the  Public  Health 
Act  of  1848,  8.  69,  and  not  only  the 
occupier.  The  premises  in  the  Act 
mean  those  which  have  been  improved  by 
the  board  at  the  public  oxpense ;  and  the 
scheme  is  that  whoever  pays  has  a  charge 
on  the  premises — see  section  62  of  Act 
of  1848.  Section  58  of  that  Act  enables 
the  board  to  give  a  rent-charge  on  land 
issuing  out  of  the  premises.  The  Legis- 
lature meant  that,  while  it  is  uncertain 
who  are  the  persons  to  pay,  at  all  events 
the  land  shall  be  liable. 

James,  L.J. — 1  think  we  may  dispose  of 
this  case  now,  and  on  the  one  short  point 
with  which  Mr.  Higgins  commenced,  and 
with  which  he  nearly  concluded  his 
argument ;  that  is  to  say,  that  the  expenses 
are  made  a  charge  on  the  premises  in  re- 
spect of  which  they  were  incurred,  and 
are  to  bear  interest  at  the  rate  of  five  per 
cent,  per  annum  until  payment  thereof. 
There  is  a  distinct  statutory  charge  in 
respect  of  those  expenses,  and  it  is  not  an 
unreasonable  thing,  bocaosc  the  property 
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is  improved.  What  has  been  done  has 
been  done  for  the  benefit  of  the  property, 
which  has  thereby  been  fitted  for  building 
and  so  on,  and  therefore  it  is  not  at  all 
unreasonable  to  find  it  declared  in  an  Act  of 
Parliament,  in  default  of  other  remedies, 
that  the  property  which  is  improved  and 
which  has  had  the  benefit  must  bear  the 
onus.  These  are  the  words — '*  that  such 
expenses  shall  be  a  charge  on  the  pre- 
mises in  respect  of  which  they  were 
incurred;"  and  the  premises  no  doubt 
mean  the  property — not  any  particular 
interest  in  the  property,  but  the  pro- 
perty which  has  been  improved.  If  there 
is  any  doubt  as  to  that,  it  has  been 
remedied  to  some  extent  by  what  appears 
in  the  statute  of  1858,  in  which  the  free- 
hold is  expressly  in  terms  charged  with 
the  annual  instalments,  where  the  ex- 
penses are  made  payable  in  that  way. 
If  there  be  a  charge  the  onus  lies  upon 
the  persons  who  say  that  that  charge  has 
been  discharged  or  satisfied. 

Now  in  the  first  place,  it  was  held  by 
the  yice-Ghancellor — a  view  which  I  am 
unable  to  concur  in — that  the  bar  of  six 
months  to  the  summary  remedy  applies 
also  to  any  remedy  for  enforcing  a  charge, 
and  a  decision  of  this  Court  was  referred 
to  as  shewing  that  the  optional  remedy 
given  to  proceed  either  in  the  County 
Court  or  by  summary  proceeding,  must 
be  held  to  be  limited  by  the  same  limit  of 
time.  Of  course  it  is  not  for  us  now  to 
reconsider  that  case.  That  is  the  law  of 
the  land,  and  I  quite  agree  in  it ;  but  that 
law  to  my  mind  has  no  application,  not 
only  in  these  particular  circumstances, 
but  no  application  in  principle  to  any- 
thing which  is  made  a  charge  on  the  land. 
It  is  not  to  be  expected  that  a  charge, 
which  is  made  a  charge  on  the  land,  could 
be  enforced  within  the  limit  of  time  given 
for  summary  proceedings.  It  never  could 
have  been  enforced  by  anything  that  can 
by  any  stress  of  language  be  called  sum- 
mary proceedings,  and  therefore  that 
view  of  the  Yice-Ghancellor  cannot  be 
maintained. 

But  in  truth  another  view  has  been 
principally  pressed  upon  us  by  the  counsel 
for  the  respondents  in  this  case.  That 
vieWy  as  I  think,  may  be  summed  up  in 
this  way.    The  board  had  an  election  to 


retain  the  charge  which  would  be  a 
charge  on  the  property,  or  to  do  some 
other  thing  by  which  they  were  getting 
different  remedies  against  different  per- 
sons; that  is  to  say,  tliat  they  had  an 
election  to  allow  it  to  remain  a  charge  or 
to  declare  the  costs  to  be  private  improve- 
ment expenses.  Now,  in  my  opinion, 
there  was  really  nothing  that  could  be 
construed  to  be  any  election  to  give  up 
the  charge,  nor  is  there  anything  in  the 
Act  of  Parliament  which  seems  to  me  to 
say  that  the  charge  is  alternative  for 
something  else.  There  is  nothing  that  I 
can  find  in  the  Act  of  Parliament  which 
either  expressly  or  by  implication  amounts 
to  anything  of  that  kind.  If  the  Act  of 
Parliament  does  not  say,  either  iu  words 
or  in  effect,  that  if  the  board  do  this 
they  then  five  up  their  oharge,  then 
they  never  mtended  to  elect  and  never 
did  elect  to  give  up  the  charge.  They 
elected  to  give  themselves  the  additional 
remedy.  I  think  Mr.  Higgins  was  right 
in  saying  that  it  was  an  additional  re- 
medy or  another  remedy.  They  gave 
themselves  the  easier  and  more  expeditious 
remedy  under  the  summary  procedure 
which  was  given  to  them  if  they  made  it 
a  private  improvement  rate.  I  cannot 
find  anything  in  the  resolution  which 
amounts  to  a  declaration  on  their  part 
that  they  were  giving  up  the  charge,  and 
I  think  for  this  purpose  I  should  admit 
that  the  charge  was  reduced  by  a  valid 
resolution  to  one  payable  in  instalments 
with  interest  within  fifteen  years,  under 
that  section  which  enabled  them  to  do 
that.  Thev  dealt  with  it  as  a  charge  which 
enabled  them  not  to  convert  the  charge 
into  an  annual  sum,  but  to  make  the 
whole  charge,  with  interest,  payable  by 
annual  sums  instead  of  being  payable  at 
once.  But  that  provision  which  they 
were  enabled  to  make,  made  in  &vonr  (ji 
it  was  in  favour)  of  the  immediate  occu- 
pier or  owner  of  the  premises  for  the 
time  being  under  the  power  enabling 
them  to  give  that  benefit  to  the  owner, 
did  not  imply  that  they  were  giving  up 
the  benefit  of  the  charge  they  had  for  the 
entirety  at  the  time ;  and  the  whole  effect, 
acoordmg  to  my  view  of  that,  would  be, 
that  the  charge  could  not  be  enforceable 
as  long  as  the  annual  inatatments  were 
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paid,  bat  would  only  be  raiforceable  after 
the  instalments  had  fallen  into  arrear.  I 
am  of  opinion  that  the  plaintiffs  were 
entitled  to  have  the  charge,  and  as  they 
only  claim  it  from  the  time  that  they 
gave  the  notice,  they  are  entitled  to  have 
the  charge  with  the  interest  which  they 
are  claiming,  and  they  ought  to  have  the 
costs  of  the  proceedings. 

BsBTT,  L.J. — ^Mr.  Higgins  has  finally 
persuaded  me  and  convinced  me  that  we 
ought  to  read  section  62  of  the  Act  of 
1858  according  to  its  plain  and  gram- 
matical construction ;  that  so  read  it  of 
itself  imposes  a  charge  upon  the  premises 
directly  and  imme£ately  the  expenses 
have  been  incurred,  and  that  there  is  no 
limitation  of  the  time  during  which  that 
charge  is  to  remain  effective.  The  con- 
dition upon  which  the  charge  is  made  to 
arise  is  nothing  but  this :  '*  where  the 
local  board  have  incurred  expenses  for  the 
repayment  whereof  the  owner  is  made 
lisuble.''  Directly  then  the  local  board 
have  incurred  expenses,  the  section  must 
be  read  as  if,  immediately  following  that, 
there  came  these  words :  "  such  expenses 
shall  be  a  charge  on  the  premises ; "  there- 
fore directly  and  from  the  moment  the 
expenses  which  are  named  in  that  section 
have  been  incurred,  such  expenses  shall 
be  a  charge  on  the  premises — ^that  is,  the 
charge  is  imposed  then  and  there  by  the 
statute.  Moreover,  the  phrase  is  gram- 
matically a  phrase  of  addition;  because 
the  earlier  part  of  the  section  names  the 
other  remedies  to  which  the  board  may 
resort ;  and  then  it  has  these  words  of 
addition :  "  and  such  expenses  shall  be  a 
charge  on  the  premises.  Therefore,  it 
seems  to  me  that  upon  the  reading  of 
that  section  this  is  a  charge  the  moment 
the  expenses  are  incurred,  and  it  is  a 
charge  which  exists,  although  other  re- 
medics  exist  at  the  same  moment  that 
that  commences,  or  other  remedies  may 
by  different  processes  be  made  to  arise, 
either  as  against  the  owner,  who  is  in  the 
first  place  the  person  liable,  or  against 
other  persons.  Now  the  owner  is  liable 
at  the  begiiming  to  another  remedy, 
the  moment  the  expenses  have  been  in* 
curred  which  he  ought  to  have  expended 
lumself •    There  is  a  rmnedy  against  him 
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personally  for  the  whole  sum,  which  re- 
medy is  to  be  enforced  within  six  months ; 
but  if  the  board  claim  the  whole  payment 
from  him  at  once  and  fail  to  recover  it 
from  him  personally,  and  there  are  means 
of  recovering  it  from  him  by  distress,  if 
they  may  distrain  upon  him,  then  if  they 
have  done  nothing  to  prevent  them  from 
putting  the  charge  into  effect,  I  see  no 
reason  why  the  charge  might  not  then 
and  there  be  put  into  effect  for  the  whole 
sum  as  against  the  owner.  But  the  board 
have  the  power  of  causing  other  remedies 
as  against  other  persons  to  arise.  They 
may  declare  the  improvement  to  be 
"  private  improvement  expenses."  That 
is  the  first  resolution  which  they  may 
pass.  Having  done  that,  they  tom  deal 
with  that  in  one  of  two  ways.  Saving 
declared  the  expenses  to  be  "  private  im- 
provement expenses,"  they  may  make  a 
private  improvement  rate ;  and  if  they  do, 
they  at  once  have  a  remedy  against  the 
occupier,  and  they  may  distrain  upon  the 
occupier,  and  the  occupier  is  given  a  re- 
medy over  against  the  owner  to  a  certain 
extent.  If  they  do  make  a  private  im- 
provement rate,  they  can  only  put  their 
remedies  upon  that  rate  into  effect  under 
what  are  called  Jervis's  Acts;  and  if 
they  do  attempt  to  put  their  remedy  into 
effect  against  the  occupier,  they  are  at 
once,  as  against  him,  limited  in  time. 
But  they  may  not  only  attempt  to  use  the 
summary  remedy,  but,  as  it  was  said,  may 
sue  in  the  County  Court,  and  then  the 
decision  of  the  Court  in  the  case  referred 
to,  which,  if  I  may  venture  to  say  so,  I 
think  was  perfectly  right,  is,  that  the 
same  limit  of  time  applies  to  that  action 
in  the  County  Court.  But  that  affecta 
the  remedies  which  they  have  caused  to 
arise,  and  exist  as  against  the  occupier, 
or  against  the  owner  personally.  They 
may  have  a  summary  remedy  against  the 
owner,  but  then  that  summary  rwnedy 
must  be  subject  to  the  same  limitation  of 
time. 

Well,  having  declared  those  expenses  to 
be  private  improvement  expenses,  there  is 
another  mode  in  which  they  may  deal 
with  them.  They  may  come  to  a  re^ 
solution  that  the  whole  sum  shall  be 
divided  into  instalments  and  spread  over 
a  certain  number  of  yean  not  exoseding 
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thirty.  If  they  do  that,  that  at  once 
giyes  them  remedies  against  the  occapier 
and  against  the  owner.  Having  once 
made  the  sum  payable  by  instalments,  I 
incline  to  agree,  tnongh  it  is  not  neces- 
sary to  determine  it  in  this  case,  with 
Mr.  Hig^s,  that  it  makes  the  Act  more 
reasonable  and  more  fair,  no  donbt,  to  say 
that  they  conld  not  retract  that,  and 
insist,  either  by  putting  the  charge  into 
effect  or  otherwise,  upon  an  immediate 
payment  of  the  whole.  Haying  once 
made  the  sum  payable  by  instalments  it 
must  so  remain,  but  then,  it  being  payable 
by  instalments,  they  haye  a  summary  re- 
medy against  the  occupier  or  against  the 
owner,  or  a  suit  against  each  as  each 
instalment  falls  due.  Although  they 
have  that  remedy,  it  may  be  ineffectual 
because  the  occupier  may  be  unable  to 
pay  ;  the  owner  may  be  unable  to  jMiy  ; 
there  may  not  be  sufficient  to  enable 
them  to  recoyer  by  distress — those  re- 
medies may  fail ;  but  if  they  do  &il,  it 
seems  to  me  that  there  is  nothing  which, 
upon  the  Gskilure  of  those  remedies,  has 
done  away  with  that  charge  which  existed 
from  the  beginning,  and  which  is  not 
limited  in  time  upon  the  arising  of  any 
condition  subsequent,  by  any  words  in  the 
Act ;  but  where  the  payment  has  come  to 
be  a  payment  by  instalments,  then  I  think 
that  if  the  charge  is  to  be  made  effectiye, 
it  could  only  be  made  effectiye  for  in- 
stalments in  arrear,  so  that  if  the  sum  had 
been  made  payable  by  instalments  in 
fifteen  years,  and  the  payments  were  in 
arrear  for  seyen  years,  then  if  the  charge 
was  attempted  to  be  put  into  force,  it 
oould  only  at  the  end  of  those  seyen  years 
be  put  into  effect  for  the  seyen  years'  in- 
stahnents  in  arrear,  and  then,  if  after- 
wards further  instalments  became  in 
arrear,  it  must  be  put  into  effect  again. 
All  those  remedies,  which  are  either 
existing  at  the  time  when  this  charge 
takes  effect,  or  which  are,  by  following 
the  forms  of  the  statute,  made  to  arise 
after  that  charge  has  taken  effect,  haye 
nothing  to  do  with  the  charge;  they 
make  it  neither  greater  nor  less.  If  those 
remedies  fkil,  or  are  not  put  into  effect, 
neyertheless  the  charge,  existing  abso* 
Intely  independently  of  them,  may  always 
be  made  effectiye  by  the  process  of  the 


Court,  and  therefore  there  being  no  limi- 
tation of  time  as  to  that  except  the 
ordinary  Statutes  of  Limitation,  I  sup- 
pose there  is  no  objection  to  that  remedy 
which  has  been  a  remedy  belonging  to 
the  board  from  the  moment  after  these 
expenses  were  incurred — there  is  no  legal 
objection  to  that  remedy  being  now  put 
in  force ;  and  that  remedy  is  put  in  force 
by  means  of  the  suit  which  has  been 
brought.  I  therefore,  after  haying  been 
puzzled  for  a  sufficiently  long  time,  think 
I  can  see  my  way  to  a  clear  reading  of 
that  section,  haying  been  so  taught  to 
read  it  by  Mr.  Higgins's  argument.  I 
therefore  venture  to  differ  from  the  Vice- 
Chancellor,  and  to  think  that  this  remedy 
was  one  which  ought  to  have  been 
allowed. 

I  should  like  to  say  that  1  think  nothing 
we  hold  here  is  inconsistent  at  all  with 
the  case  in  the  Queen's  Bench,  which  only 
dealt  with  the  other  remedies  which  are 
giyen  by  the  statute,  and  did  not  deal  at 
all  with  this  remedy  of  putting  the  charge 
into  effect. 

Cotton,  L.  J. — ^This  is  an  action  by  the 
Local  Board  of  Tottenham  to  enforce  a 
charge  which  they  claim  to  have  against  the 
property  of  the  late  Mr.  Howell  for  certain 
expenses  incurred  by  them.  What  took 
place  was  this,  as  I  understand  it :  They 
determined,  under  section  69  of  the  Act 
of  1848,  to  do  certain  works  authorised  by 
that  section  in  certain  public  streets  where 
Mr.  Bowell  had  property ;  and  before  they 
executed  the  work  they  passed  a  resolu- 
tion saying  that  the  expenses  should  be 
treated  as  '*  private  improvement  ex- 
penses," and  be  an  amount  chargeable 
on  the  particular  property,  or  that  the 
amount  should  be  made  payable  by  instal- 
ments over  a  certain  period  of  years. 

That  they  afterwards  modified  by,  I 
think,  reducing  the  term  of  years;  but 
that  is  not  very  material.  In  respect  of 
the  proportion  of  Mr.  Bowell  as  applying 
to  his  property  they  claim  a  charge  upon 
his  estate. 

Now  the  first  question  one  has  to  con- 
sider is  this,  whether  the  Act  of  Parliament 
gives  them  the  charge  which  they  claim ; 
and,  if  it  does,  whether  the  Act  of  Pto- 
liament  or  the  act  of  the  parties,  the 
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plaintifEs,  has  prevented  them,  under  the 
inrcamstancesyfroin  enforcing  that  charge. 
Now,  in  my  opinion,  section  62  of  &e 
Act  of  1858,  which  is  incorporated  with 
the  Act  of  1848,  does  give  them  that 
charge ;  and  in  constming  that  section  of 
the  later  statute  it  is  not  immaterial  to 
consider  the  period  at  which  that  enact- 
ment was  made,  because  the  first  Act, 
having  given  certain  remedies,  this  Act, 
probably  having  regard  to  the  difficulty  of 
recovering  the  money  in  all  cases  by 
means  of  the  remedies  so  given  as  against 
what  is  there  described  as  the  owner — a 
▼ery  artificial  person,  whom  it  might  be 
▼ery  difficult  to  ascertain — and  also  the 
remedies  given  as  against  the  occupier, 
does  give  a  remedy  which  in  certain  cases 
no  doubt  is  a  charge,  probably  in  order  to 
remedy  a  difficulty  and  to  cure  a  defect 
which  there  might  be  in  the  remedies 
given  by  the  previous  Act.     Now  what 
it  says  there  is,  "  Where  the  local  board 
have  incurred  expenses  for  the  repayment 
whereof  the  owner  of  the  premises  for  or 
in  respect  of  which  the  same  are  incurred 
is  made  liable  " — I  need  not  read  the  rest, 
for  it  goes  through  the  difierent  ways  in 
which  ne  may  be  made  liable,  and  amongst 
others  it  mentions  the  Act  of  1848.  Then 
when  we  come  to  the  69th  section  of  the 
Act  of  1848,  we  find  this :  '*  And  the  ex- 
penses incurred  by  them  in  so  doing" 
(that  is  to  say,  by  doing  the  work  in  dis- 
pute in  the  street)  "  sh^  be  paid  by  the 
owners  in  default  according  to  the  Out- 
age of  their  respective  premises."    Now 
surely  that  makes  the  owner  liable.    No 
doubt  there  are  superadded  remedies — 
summary  remedies,  partly  as  against  the 
owner  and  partly  as  ag^ainst  the  occupier, 
with  a  right  to  go  for  a  proportion  on  the 
owner ;  but  there  by  the  Act  the  owner  is 
made  liable  by  the  declaration  that  the 
amount  shall   be    paid    by  the  owner. 
That  makes  him  liable,  and  makes  him 
liable  under  the  Act^  subject,  nevertheless, 
to  powers  given  in  the  subsequent  part  of 
that  section  to  enforce  by  summary  re- 
medy either  against  the  owner  or  against 
the  owner  or  occupier;  so  that,  in  my 
opinion,  where  it  is  found  that  under  the 
Act  of  1848  there  are  expenses  in  respect 
whereof  the  owner  is  made  liable,  then 
there  is  a  charge  given.    Now,  that  being 
Vol.  60.— Cbaxto. 


so,  what  one  has  to  consider  is  this, 
whether  or.no  the  local  board  are  in  any 
way  prevented  from  enforcing  that  charge ; 
and  the  only  point  on  which  the  Vice- 
chancellor  decided  it  against  them  was 
the  length  of  time,  independently  of  any 
limit  fixed  by  the  Act.    Jn  the  Act  of 
Parliament  there  is  no  limit  of  time  ex- 
pressly fixed,  as  that  before  which  they 
must  enforce  the  charg^e  given  by  section 
62.     The  only  limit  of  time  is  that  which 
is  given  with  reference  to  summary  pro- 
ceedings,  either  against  the    owner    or 
occupier ;  and  that  being  so,  there  ia  no 
reason  at  all  why  you  should  apply  to  the 
period  of  enforcing  the  charge  the  same 
limit  as  that  which  the  Act  g^ves  as  the 
period  for  enforcing,  by  summary  remedy 
against  the  owner  or  the  occupier,  per- 
sonal payment  of  the  expenses.     I  think 
that  as  against  the  owner  the  limit  of 
time  is  fixed  by  the  Act  itself.    It  says 
that  the  summary  proceedings  shall  be 
taken  within  a  certam  time — six  months 
-^and  as  regards  the  enforcement  of  the 
right  against  the  occupier,  it  is  only  by 
reference  to  another  Act — Jervis's  Act--- 
that  the  limit  of  time  is  fixed.    It  is  true 
that  where  one  of  these  Acts  gave  an  op- 
tion to  enforce  the  personal  remedy  against 
the  owner  by  proceedings  in  the  County 
Court,  the  Cfourt  of  Appeal  held  that  the 
same  limit  of  time  applied  to  proceedings 
in  the  County  Court  as  applied  to  sum- 
mary proceedings  before  the  magistrates ; 
but  that  was  on  the  special  woids  of  the 
section  giving  power  so  to  proceed  in  the 
County  Court  at  their  option ;  that  is  to 
say,  that  the  option  must  be  exercised 
while  there  was  a  summary  remedy  still 
existing,  and  that  therefore  it  was  reason- 
able to  hold  that  the  same  limit  of  time 
must  apply  to  that  personal  remedy  given 
in  the  County  Court  as  applied  to  pro* 
oeedings  before  the  mag^trates. 

But  one  might  shew  numerous  cases 
where  it  would  be  almost  impossible  to 
enforce  a  charge  or  to  beg^  to  enforce  a 
charge  against  the  land  within  the  period 
of  six  months  which  was  given  for  en- 
forcing the  personal  remedy  against  the 
owner  or  occupier.  But  I  do  not  think  it 
is  convenient  or  right  to  deal  with  it  on 
shewing  what  inconveniences  would  arise. 
There  is  no  limit  at  all  fixed  by  the  Act 
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with  referenoe  to  anything  except  pro- 
ceedings against  the  person  who  is  liable 
personallj.  As  against  the  land  there  is 
to  be  a  charge  on  the  land  for  the  sum 
payable,  with  interest  at  so  much  per  cent, 
per  annom,  with  no  limit  fixed  as  to  the 
time  within  which  that  charge  was  to  be 
enforced ;  and,  in  my  opinion,  the  only 
proper  limit  of  time  is  that  which  the 
Statute  of  Limitations  fixes.  Of  course 
the  parties  may  have  a  personal  objection 
to  the  claim  for  payment  by  the  local 
board ;  that  is  to  say,  they  may  say,  *'  Yon, 
the  board,  have  been  so  negligent  in  en- 
forcing year  remedies  that  the  person  who 
ought  to  pay  instead  of  me  has  now 
escaped,  and  you  are  coming  upon  me ; " 
but  nothing  of  the  sort  arises  in  the  pre- 
sent case.  Whether  it  could  be  ever 
effectually  urged  by  any  succeeding  owner 
or  purchaser  I  say  not.  It  is  sufficient  to 
say  it  does  not  arise  in  the  present  case, 
where  the  defeiyidant,  who  was  a  debtor 
when  the  work  was  done,  when  the  money 
ought  to  have  been  paid,  would  be  so  now 
if  alive,  and,  not  being  aJive,  his  property 
or  his  representatives  stand  in  the  same 
position  as  he  did.  Therefore  the  lapse 
of  time,  in  my  opinion,  cannot  be  aUeged. 
Then  the  more  serious  argument  was 
that  there  had  been  an  election  to  treat 
these  as  "improvement  expenses,"  and 
therefore  to  treat  them  as  recoverable  by 
rate  only  against  the  occupier.  There,  I 
think,  tne  error  in  the  argument  depends 
on  the  word  "only."  If  there  is  any- 
thing in  the  Act  which  shews  that  where 
there  is  an  election  to  treat  them  as  pri- 
vate improvement  expenses  all  other 
remedies  are  gone,  that  would  be  some- 
thing *,  but  there  is  nothing  at  all  to  shew 
that  treating  them  as  private  improvement 
expenses,  to  be  recoverable  by  way  of 
rate,  would  get  rid  of  the  charge  on  the 
land.  The  charge  on  the  land  is  not 
given  by  section  62  as  regards  "expenses 
which  shall  not  have  been  declared  to  be 
private  improvement  expenses,"  but  gene* 
rally  in  respect  of  all  expenses  for  which 
the  owner  is  made  liable — that  is,  liable 
when  they  are  incurred ;  and  unless  there 
is  something  definite  in  the  Act  which 
shews  that  the  local  board  shall  give  up 
their  charge  when  they  determine  to  deal 
with  the  expenses  under  the  latter  part 


of  the  section,  or  to  deal  with  them  under 
section  23  of  the  later  Act  as  payable  in 
instalments,  we  ought  not,  in  my  opinion, 
to  deprive  the  local  board  of  that  tangible 
security  given  by  the  62nd  section  to 
which  I  have  referred. 

The  case  has  been  referred  to  which 
Lord  Justice  Brett  has  Just  mentioned ; 
but  that  was  an  entirely  different  case. 
There  they  had  called  upon  the  owner  in 
the  first  place,  I  think,  to  pay  the  sum  at 
once,  and  then  they  would  have  had  a 
summary  remedy  for  a  limited  time  as 
against  him.  After  they  had  lost  that 
remedy  they  declared  the  expenses  to  be 
"  private  improvement  expenses,"  and 
sought  to  recover  by  means  of  another 
summary  proceeding;  and  there  it  was 
quite  right  to  say,  "  You  cannot  get  this 
new  summary  proceeding,  when  by  what 
you  have  done  and  by  your  delay  you  have 
lost  the  original  summary  proceeding 
which  you  had  before  you  exercised  any 
option."  That  makes  that  case  an  entirely 
different  one  from  the  present^  where  we 
are  dealing  not  with  the  question  whether 
the  board  can  get  for  themselves  a  new 
and  extended  summary  proceeding  and  a 
remedy  against  a  different  person,  but 
whether  they  have,  by  what  they  have 
done,  lost  the  charge  given  to  them  by 
the  Act,  when  there  are  no  words  in  the 
Act  releasing  that  charge,  and  when 
there  is  nothing  in  the  Act  that  shews 
they  must  elect  whether  they  will  con- 
tinue to  have  a  right  to  the  charge  or  take 
this  proceeding  of  enforcing  it  as  an  im- 
provement expense. 

Now  section  23,  I  think,  does  help  Mr. 
Higgins's  argument,  for  what  it  did  in  fact 
was,  not  to  declare  that  it  should  be  re- 
coverable by  rate,  but  that  the  payment 
should  be  extended  over  a  period  of  years ; 
and  section  23  does  assume  that  that  sec- 
tion shall  apply  to  cases  where  there  is  a 
charge  on  toe  property  in  respect  of  the 
expenses  which  are  to  be  distributed  over 
a  period  of  years,  and  in  no  way  says  that 
by  so  distributing  the  payment  of  the  ex- 
penses the  boaid  shall  lose  the  charge 
which  has  been  previously  given  them, 
and  which  this  section  assumes  they  have 
at  the  time  when  they  determine  so  to 
collect  the  expenses  instead  of  calling  for 
payment  of  aU  at  one  timet 
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In  mj  opinion,  therefore,  ihez^  was 
originallj  a  charge,  and  the  right  to  en. 
force  that  has  not  been  lost  bj  tiie  local 
board,  nor  has  it  in  any  way  been  taken 
away  by  way  of  release  by  any  of  th  e  other 
sections. 
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[IN  THE  COUBT  OP  APPEAL.] 
Jaus,  L.  J. 
Bbbtt,  L.  J. 
Ck>iT09,LJ.  V       . 

1880  ^         ASHWOBTH  v.  MimNi 

March  23. 
Jnly9. 

WiU — Partnership  Property — Seal  Es" 
iaie  directed  to' he  sold— The  Mortmain  Act 
(9  Geo,  2.  c.  26),  s,  3. 

Ths  proceeds  of  sale  of  real  edaie,  famu 
ing  part  of  the  partnership  properly  of  a 
ieetalor,  and  directed  by  him  to  he  soldy  are 
cm  int&reei  in  land  within  the  meaning  of 
ihe  Mortm>ain  Act, 

Attree  v.  Hawe  (47  Law  J.  Bep.  Ghanc. 
8d3 ;  Law  Sep.  9  Oh.  D.  337)  esoplained. 
Marsh  v.  The  Attorney-General  (2  Jo.  A 
H.  61;  80  Law  J.  Bep.  Ghanc.  233) 
qnesOoned.  ' 

Decieion  o/Mauns,  V.O.,  affirmed. 

This  was  an  appeal  by  a  charitable 
corporation  from  the  decision  of  Malins, 
V.C.,  reported  47  Law  J.  Bep.  Ghanc. 
747. 

Mr,  Higgins  and  Mr.  Bunting^  for  the 
i^pellants. 

Mr.  Bamer^  for  parties  in  the  same 
interest. 

Ifr.  Otasse  and  Mr.  Byme^  for  the 
plaintiffs  in  the  action. 

Mr.  J.  Pearson  and  Mr.  Northmore 
Lawrence^  for  some  of  the  next-of-kin  of 
the  testator. 

Mr.  Kekewieh^  Mr.  Ingle  Joyce  and  Afr. 
Methold^  for  other  parties. 

Mr.  Bdghyj  for  the  Attorney-General. 

The  arguments  were  the  same  as  in  the 


Gonrt  below,  and,  in  addition  to  the  au- 
thorities then  cited,  the  following  were 
referred  to: — 

Lvadley  on  Partnership,  4th  ed.  vol.  i. 

p.  672,  and  cases  there  cited ; 
Marsh  r.  Tlie  Attomey-Oeneral  (ubi 

supra) ; 
Mfyrris  v.  Ol/ywi,  27  Beav.  218; 
Edwards  y.  Hall,  6  De  Gez,  M.  A 

G.  74;   25  Law  J.  Bep.  Ghanc. 

82; 
Eniwistle  v.  Davis,  36  Law  J.  Bep. 

Ghanc.  825 ;  Law  Bep.  4  Eq.  272 ; 
In  re  MUcheU's  Estate,  Law  Bep.  6 

Gh.  D.  655 ; 
Attree  v.  Hawe  (ubi  3upra) ; 
WHd  Y.  MUne,  26  Beav.  504; 
BoAfmond  v.  Lakeman,  16  W.B.  67 ; 
Eaytw  V.  Tucker,  4  Kay  A^  J.  243 ; 
Sparling  v.  Parker,  9   Beav.   450; 

16  Law  J.  Bep.  Ghanc.  57 ; 
Bay  V.  Oroft,  cited  9  Beav.  455  ; 
Watsen  v.  SpraOey,  10  Exch.  Bep. 

222 ;  24  Law  J.  Bep.  Exch.  23 ; 
Baxter  v.  Brown,  7  Man.  &  G.  198 ; 
BUgh  V.  Brent,  2  You.  &  G.  Exch. 

268 ;  6  Law  J.  Bep.  Exch.  Eq.  58; 
The   Attomey»Oeneral  v.  Harley,  5 

Madd.  321 ; 
Jeffries  v.  AleoBonder,  8  H.L.  Gas.  594; 

31  Law  J.  Bep.  Ghanc.  9. 

Jamss,  L.J. — I  am  of  opinion  that  the 
decision  of  Vice-Ghancellor  Malins  in  this 
case  ought  to  be  affirmed.  The  case  has 
been  very  fully,  very  elaborately,  and  I 
need  not  say  very  ably,  argued,  and  I 
think  we  have  had  everything  suggested 
to  as  that  could  possibly  be  suggested  in 
the  case,  and,  with  some  flactaation  of 
opinion  daring  the  time  of  the  argu- 
ment, it  appears  to  me  at  last  that  we 
mast  arrive  at  the  conclusion  that  the 
case  is  hit  by  the  words  of  the  statute 
commonly  called  the  Statute  of  Mortmain. 
There  are  some  expressions  in  the  judg- 
ment which  I  prepared  in  the  case  which 
had  been  referred  to— Attree  v.  Hawe^^ 
which  seem  to  indicate  that  we  thought 
the  cases  had  ^one  to  the  extent  of  saying 
that  no  share  m  a  partnership  which  had 
land  for  the  purposes  of  the  partnership, 
or  real  property,  or  impure  personalty,  as 
part  of  the  assets  or  capital,  was  hit  by 
the  statute  of  Geo.  2;   that  expression 
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was  not  applicable  to  anything  we  then 
had  before  ns  to  decide — it  was  expressed 
rather  too  generally,  and  I  may  say, 
speaking  for  myself,  inadvertently.  The 
attention  of  the  Gonrt  was  then  called  to 
the  whole  of  the  cases  then  decided,  of 
which  Myers  v.  Perigall  (1)  was  the 
exemplar.  It  certainly  had  been  decided 
in  Myers  y.  Perigall  and  other  cases  of 
exactly  the  same  character,  that  shares  in 
a  joint-stock  company,  whether  incor- 
porated or  nnincorporated,  which  has  land 
either  as  the  substratum  of  its  business 
or  other  real  assets  as  part  of  the  assets 
of  the  business,  are  to  be  dealt  with  for 
the  purposes  of  the  statute  as  pure  per- 
sonal estate,  but  that  is  because  they  are 
to  be  treated  just  as  if  they  were  shares 
in  a  corporation ;  and  they  have  always 
been  held  to  be  unaffected  by  the  statute. 
The  g^at  distinction  between  that  class 
of  cases  and  the  case  of  a  private  part- 
nership is  this,  thlBkt  in  all  those  cases 
the  intent  and  meaning  of  the  partners  is 
that  the  partnership,  whether  it  be  large 
or  small,  is  to  be  in  the  nature  of  a  cor- 
poration ;  they  are  all  of  them  intended 
to  have  perpetual  existence,  and  they  are 
all  intended  to  exist  with  fluctuating 
bodies  of  members  from  time  to  time, 
just  like  a  corporation.  Then  no  partner 
is  ever  supposed  to  have  anything  to  do 
with  the  land  except  aa  ona  of  the  society 
through  the  machinery  provided  by  the 
Act  or  deed  of  settlement,  and  is  never 
intended  to  have  anything  to  do  with  the 
land  in  any  shape  or  form,  except  to  get 
the  profits  from  the  land  or  the  profits 
from  the  business  of  which  the  land  is  a 
part ;  and  it  is  always  intended  that  every 
share  should  pass  in  the  market  as  a  dis- 
tinct thing,  and  in  point  of  beneficial 
ownership  wholly  unconnected  with  the 
land  or  with  the  real  assets  of  the  part- 
nership property  of  the  company.  That 
was  the  class  of  cases  with  respect  to 
which  the  decision  I  have  referred  to  was 
made.  The  principle  which  was  estab- 
lished in  Myers  v.  Perigall  was  applied 
by  this  Court  in  the  case  of  Attree  y. 
Hawe  to  what  is  called  debenture  stock 
in  railroads.  Now  the  case  of  a  private 
partnership  stands  upon  a  very  different 

(1)  16  Sim.  533;  2  Be  Oex,  M.  &  Q.  609; 
18  Law  J.  Rep.  Chanc.  185 ;  22  ibid.  431. 


footing,  not  only  practically,  but  theo- 
retically, in  point  of  law,  and  upon  the 
ground  which  was  pointed  out  by  Lord 
Cairns  in  Brook  v.  Badley  (2),  to  which 
we  have  been  referred,  but  which  does 
not  seem  to  have  been  adverted  to  in 
some  of  the  other  cases,  that  whether  it 
is  going  beyond  the  preamble  or  not,  one 
of  the  things  which  the  statute  in  express 
terms  hits  at,  is  anything  which  is  a 
charge  or  incumbrance  upon  real  estate. 
Those  very  words  are  in  the  statute,  and 
were  put  in  for  the  purpose  of  preventing 
those  possible  evasions,  some  instances  of 
which  I  attempted  to  g^ve  in  the  judg- 
ment in  Attree  v.  Howe,  There  are  the 
words  "  any  charge  or  incumbrance." 
Now  it  appears  to  me  that  in  a  private 
partnership  which  has  got  land  it  is  diffi- 
cult to  say  that  the  partner  has  not  an 
interest  in  the  land — ^not  qtui  partner, 
because  I  agree  with  what  Mr.  Higgins 
has  said,  that  it  does  not  signify  in 
whom  the  legal  estate  is,  in  whom  the 
ownership  of  the  freehold  is — that  may 
be  either- in  all  the  partners  or  one  or 
more  of  the  partners,  or  it  may  be  in  a 
trustee  wholly  outside  the  partnership — 
and  I  agree  that  the  beneficial  interest 
is  a  beneficial  interest  in  the  partners 
not  as  tenants  in  common  or  as  joint 
tenants,  or  anything  of  that  kind,  but 
their  interest  is  exactly  in  proportion 
to  what  the  ultimate  amount  coming  due 
to  them  upon  the  final  taking  and  adjust- 
ment of  the  accounts  may  be.  Suppose 
the  capital  of  the  firm  consisted  of  land, 
as  it  does  in  this  case,  and  that  this  was 
made  to  appear  in  the  books,  as  it  ought  to 
appear,  if  the  books  were  properly  kept ; 
and  that  the  capital  of  the  firm  consisted 
of,  say  60,0002.,  or  any  large  sum  of  that 
kind,  there  might  be  due  to  one  partner 
so  many  thousand  pounds,  shillings  and 
pence,  and  there  might  be  due  to  another 
partner  so  many  thousand  pounds,  shillings 
-and  pence,  and  from  another  there  might 
be  a  sum  due,  and  he  would  be  obliged  to 
contribute  that  sum  to  make  up  the 
proper  amount  of  capital.  Therefore  the 
share  of  each  of  the  other  partners,  no 
doubt,  is  not  a  share  in  any  specific  asset 

(2)  86  Law  J.  Rep.  Chanc.  741 ;  on  appeal,  S7 
ibid.  884 ;  Law  B^.  4  Eq.  106 ;  Ibid.  8  Chanc. 
672. 
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or  any  specific  part  of  the  assets,  real  or 
personal,  bat  it  is  his  share  of  what  will 
nltimatelj  come  to  him  when  the  acoonnts 
are  ascertained,  and  when  the  partners 
who  are  to  contribate  have  contribnted, 
and  when  the  assets  are  got  in,  the  debts 
paid  and  the  amounts    realised.      Bat 
then,  although  there  be  the  right  of  each 
partner  in  so  much  capital  stock,  which  is 
personalty — ^and  I  should  say,  in  one  sense 
is  pure  personalty,  because  it  is  personalty 
as  between  the  real  and  personal  estate — 
still  it  is  exactly  that  which  comes  within 
the  very  words  of  the  statute.  Whatever  is 
the  amount  coming  due  to  that  partner, 
that  partner  has  an  immediate  and  direct 
charge  or  incumbrance  on  the  land  for 
that  very  sum,  and  his  right  is  to  have 
the  land  sold  for  the  purpose  of  realising 
that  charge  or  incumbrance  which  he  has 
upon    it.     I  may  give  an  illustration. 
Suppose,  instead  of  its  being  a  thing  to 
be  taken  on  settling  the  accounts,  the 
partnership  deed  provided  this  and  nothing 
more,  that  upon  the  death  of  a  partner 
the  surviving  partners  should  take  the 
whole  of  the  assets,'  real  and  personal, 
and  that  the  deceased  partner  should  only 
be  entitled  to  the  share  standing  to  his 
credit  at  the  last  taking  of  the  accounts, 
with  some  proportion  of  the  interest  in 
the  meantime,  which  is  a  very  common 
clause,  that  would  give  a  clear  charge  or 
incumbrance,  unless  it  was  expressly  ex- 
cluded by  the  terms  of  the  deed,  upon  all 
the  assets  for  the  purpose  of  paying  the 
sum  due  to  him.     Then  a  devise  or  be- 
quest of  the  money  coming  to  him  as  his 
share  of  the  partnership  would  be  a  devise 
of  a  sum  of  money  directly  charged  on 
aU  the  assets,  real  and  personal,  of  the 
partnership.    It  appears  to  me  that  that 
circumstance    does   make  a  broad  dis- 
tinction between  this  case  and  the  case  of 
shares   in  joint-stock  companies,  which 
«lone  have  been  the  subject  of  decision  in 
the  Courts,  as  &r  as  they  are  found  in  the 
reports.    There  is  a  case  of  a  private 
partnership  which  is  not  reported  any- 
where,  but  which  is  referred  to  more 
than  once  by  more    than  one    learned 
Jadge    as    having   been    distinctly  and 
dearly   decided  in  accordance  with  the 
view  now  expressed  by  the  Vice-Chan- 
cellory and  which  we  propose  to  affirm. 
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It  is  not  necessary  to  go  into  any  fur- 
ther detail  as  regards  this  point.  Upon 
the  simple  ground  that  if  not  an  interest 
in  land,  it  is,  at  all  events,  a  direct  charge 
on  land,  I  think  the  order  of  the  Vice- 
GhanceUor  ought  to  be  affirmed.  The 
costs  must  come  out  of  the  estate. 

BsETi',  L.J. — I  am  of  the  same  opinion. 
I  cannot  bat  marvel  at  the  great  extent 
to  which  the  construction  of  this  Mort- 
main Act  has  been  carried.    It  seems  to 
me    to    have  been    carried  much    fur- 
ther than  the  reason  of  its  enactment 
suggested   or  authorised,   but  the  con- 
struction has  been  carried  to  this  great 
length  by  authorities  which  we  have  no 
right  to  dispute.     Now,  the  authorities 
seem  to  me  to  have  gone  to  this  length, 
that  although  the  devise  to  a  charity  is  in 
terms  of  money  only,  and  althoagh  the 
only  thing  which  by  the  devise  wiU  come 
to  that  charity  is  money,  yet  if  in  order 
to  effectuate  the  devise  in  favour  of  that 
charity  it  may  be  necessary  to  deal  with 
an  interest  in  land  of  the  testator,  the 
devise  is  within  the  Statute  of  Mortmain. 
It  appears  to  me  that  the  construction  of 
that  statute  has  been  carried  as  far  as 
that,  and  that  the  case  of  Brook  v.  BaMey 
before  Lord  Cairns,  cannot  be  supported, 
and  cannot  be  faithfully  followed  unless 
it  is  a  decision  to  the  full  effect  of  that 
proposition.     The  decision  in  Brook  v. 
Badley  seems  to  me  virtually,  and  indeed 
intentionally,   to   overrule   the    case    of 
Marsh  v.  The  Attomey'Oeneral,  and  the 
case  of  Brook  v.  Badley  is  one  we  are 
bound  to  follow.     That  being  the  large 
interpretation  which    has    been    placed 
upon  the  statute,  there  have  been  certain 
cases  decided  in  which  it  has  been  said 
that  that  principle  does  not  apply.     The 
first  set  of  cases  are  those  of  corporations 
in  which  the  corporation  has  an  interest 
in  land,  but  where  it  has  been  held  that, 
although  the  corporation  has  an  interest 
in  land,  yet  the  shareholders  in  that  cor- 
poration have  not  such  an  interest,  and 
that  a  devise  of  their  shares  is  not  within 
the    Mortmain    Act.     It    seems    to  me 
obvious  that  in  that  case  the  whole  value 
of  the  share  can  be  realised  without  inter- 
fering with  the  land  at  all ;  the  land  will 
remain  untouched  in  the  hands  of  the 
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corporation,  the  whole  interest  of  the 
shareholder,  the  devisor,  will  he  realised 
without  interfering  with  the  land  at  all, 
or  with  any  interest  in  land,  and  the 
money  which  will  go  to  the  charity  will 
be  mere  money.  Then  there  comes  the 
case  of  companies  which  are  constituted 
by  statutes,  but  they  are  the  same  as 
corporations  in  some  respects,  and  we 
need  not  deal  with  them.  We  then  come 
to  the  case  of  what  has  been  called  joint- 
stock  companies,  which  it  has  been  argued 
are  precisely  the  same  as  ordinary  part- 
nerships. With  gpreat  deference,  Qieve  is 
a  distinction.  There  are  joint-stock 
companies  where,  by  the  agreement  of 
the  partners — that  is  to  say,  by  the 
constitution  of  the  company  to  which 
they  have  agreed — ^there  are  to  be  shares 
in  the  company,  and  there  are  to  be 
shareholders,  and  by  the  agreed  oon- 
stitntion  of  Uie  company  those  shares  may 
be  transferred,  and  the  company  still 
continued.  Now,  in  such  a  case,  if  the 
company  is  the  owner  of  land,  in  one 
sense  it  may  be  said  that  that  land  does 
not  belong  to  a  corporation,  but  does 
belong  to  the  shareholder;  but,  by  the 
agreement  of  the  parties  that  matter  is  to 
be  dealt  with  precisely  as  if  there  was  a 
corporation ;  that  is  to  say,  the  shares  are 
to  be  allowed  to  be  transferred,  so  that 
the  new  shareholders  may  come  into 
the  partnership  without  the  partnership 
ceasing  at  all ;  and  so  £Bur  as  the  con- 
stitution of  the  company  and  the  intention 
of  the  parties  are  concerned,  the  whole 
value  of  the  shares — ^that  is,  the  whole 
interest  of  the  shareholders — may  be 
transferred  for  money,  the  partnership 
continuing,  and  the  partnership  property 
continuing  nntouched  by  the  intention  of 
the  parties.  The  matter  is  thus  exactly 
the  same  as  in  the  case  of  a  corporation. 
Now,  whether  anybody  may  cavil  at  the 
decision  of  Myer$  v.  FerigaU  or  not  is  not 
to  the  purpose.  Myers  v.  Pengcdl  is  an 
authority  which  cannot  be  overruled ;  and 
Myers  v.  PerigaU,  dealing  with  such  a 
company  so  constituted,  said  that  with 
regard  to  the  Morknain  Act  it  was  just 
the  same  as  if  there  were  a  corporation 
and  shareholders.  Therefore,  in  such  a 
case,  although  the  company  is  not  a  cor- 
poration,  although  it  is  not  a  company 


within  any  statutes,  yet,  inasmuch  as  by 
agreement  of  the  parties  to  the  consti- 
tution of  the  company  the  shares  were 
intended  to  pass  without  interfering  with 
the  land  that  may  belong  to  the  company, 
it  has  been  held  that  a  devise  of  shares  in 
a  company  so  constituted  is  not  a  devise 
to  a  charity  obnoxious  to  the  Mortmain 
Act.  But  when  you  come  to  the  case  of 
an  ordinary  partnership  not  so  consti- 
tuted, which  holds  kmd,  one  partner 
cannot  dispose  of  his  interest  without  the 
consent  of  the  others ;  and,  supposing  he 
dies,  the  partnership  is  at  an  end,  and  it 
may  not  be  possible  to  ascertain  his  in- 
terest in  the  partnership  without  dealing 
with  the  land  which  is  the  property  of 
the  partnership,  in  which,  therefore,  be 
has  an  interest.  It  comes  within  the  pro- 
position laid  down  by  the  oases,  that 
where  it  may  be  necessary  to  deal  with 
the  land  in  order  to  effectuate  the  devise 
in  favour  of  the  charity,  the  g^  is  void. 
Therefore  it  seems  to  me  the  case  of  an 
ordinary  partnership  is  not  within  the 
exceptioned  rules,  but  within  the  original 
rules,  and  therefore  this  decision  was 
correct. 

Cotton,  L.J. — I  am  of  opinion  that  the 
decision  of  the  Vice- Chancellor  must  be 
aflSrmed.  The  question  we  have  to  con- 
sider is  this :  whether  the  interest  of  the 
testator  in  certain  land  used  by  him  and 
his  partner,  during  his  lifetime,  for  the 
purposes  of  the  partnership  could  be 
legally  given  to  a  charity,  notwithstand- 
inff  the  Act  of  the  9  G^.  2.  It  is  prob- 
ably  unnecessary  to  mention,  but  I  do 
BO  from  what  was  urged  in  the  course  of 
the  argument,  that  it  is  not  in  any  way  a 
question  as  to  whether  it  is  personal 
estate  or  real  estate.  There  are  a  num- 
ber of  things  admittedly  personal  estate 
which,  notwithstanding  that  ^t,  cannot 
leg^y  be  g^ven  to  chanty  in  consequence 
of  the  Act  of  the  9  Qeo.  2.  As  that  is  so, 
one  may  put  aside  all  the  argument  on 
those  cases  which  have  decided  that  the 
interest  of  a  partner  in  a  partnership, 
though  there  is  land,  and  his  interest  in 
the  partnership  property  consisting  of 
land,  are  personal  estate,  and  go  to  his 
next-of-kin  and  not  to  his  heir.at-law. 
The  question  is  not  what  the  charity  can 
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take  under  this  will,  bat  what  was  the 
interest  of  the  testator  in  the  property 
which  he  attempted  to  devise  to  that 
charity.  I  mention  that  because  there 
was  a  good  deal  of  argument  to  this  effect : 
How  can  this  be  within  the  mischief  of 
the  statute  when  it  was  perfectly  impos- 
sible that  under  this  devise  the  charity 
could  ever  take  any  land  ?  That  is  not 
the  question^  because  what  the  Act  points 
at  is  the  devise  of  land — that  is,  it  pre- 
vents testators  giving  by  their  wills  that 
which  in  them  is  land  or  an  interest  in 
land ;  and  what  we  have  to  consider  really 
is,  whether  or  no  the  interest  of  the  tes- 
tator was  land,  or  "  any  estate  or  interest 
in  land,  or  any  charge  or  incumbrance 
thereon."  Now,  to  deal  with  it  first  of 
all  without  reference  to  any  of  the  cases 
on  the  point  we  must  consider  whether 
this  is  not  an  interest  or  charge  on  land. 
If  a  charge,  then  it  was  an  interest.  No 
doubt  it  was  mere  partnership  at  will, 
and  at  the  time  when  the  testator  died 
this  will  became  operative,  and  there  was 
an  end  of  the  partnership.  The  only  way 
in  which,  except  by  arrangement,  his 
estate,  or  those  who  claimed  through  him, 
could  get  his  share  in  the  partnership, 
was  by  paying  all  the  debts,  winding-up 
the  partnership  and  selling  the  real  estate 
and  the  other  property  belonging  to  the 
partnership,  giving  to  him  Hie  bdance  of 
the  proceeds  after  all  claims  were  settled, 
or  rather  his  share  of  the  balance  after 
all  claims  were  satisfied ;  because  un- 
doubtedly in  the  disposition  any  one 
partner  can,  although  all  the  debts  are 
paid,  if  he  thinks  his  inter^t  so  requires, 
say  that  the  real  estate  shall  be  sold,  and 
not  be  divided  amongst  the  parties ;  and 
obviously  in  many  cases  it  must  be  so, 
that  there  cannot  be  a  division,  and  there 
must  be  a  sale.  At  aU  events,  it  is  the 
right  of  the  surviving  partner,  if  he  de- 
sires it,  to  say  there  shall  be  a  sale,  and 
therefore  I  say  that  the  testator  could 
not  get  his  interest  in  this  partnership,  or 
in  this  land,  except  either  by  special  ar- 
rangement or  by  sJEde.  Then  where  there 
was  a  sale  he  would  have  a  right  to  the 
proceeds  of  the  sale  of  the  land,  and  to 
have  that  paid  to  him;  and  until  there 
was  a  sale  he  would  have  a  claim  against 
the  la^d,  and  as  against  also  the  other 
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assets  of  the  partnership,  whether  you 
call  it  lien,  or  charge  or  anything  else,  to 
secure  to  him  what  was  ultimately  coming 
to  him.  It  is,  in  my  opinion,  indepen- 
dently of  any  decision,  an  interest  in 
land,  and  we  cannot  but  say  that  a  gifb  of 
his  interest  in  the  partnership  property, 
being  land,  is  a  gift  of  an  interest  in  land 
within  the  3rd  section  of  the  Mortmain 
Act.  If  authority  be  required  to  assist 
us  in  arriving  at  that  conclusion,  in  my 
opinion  the  principle  of  Brook  v.  Badley^ 
before  Lord  Cairns  when  Lord  Chancellor, 
by  which  of  course  we  are  bound,  does 
decide  that,  under  such  circumstances, 
although  what  the  testator  could  get  is 
money  only,  and  although  he  leaves  an 
interest  which  he  can  only  get  in  the 
shape  of  money,  still  it  is  an  interest  in 
land,  if  at  the  time  of  his  death  what  he 
devises  is  in  the  shape  not  of  money 
realised,  but  of  money  which  is  to  be  pro- 
duced by  the  sale  of  land,  he  having  an 
interest  or  charge  upon  the  land  till  that 
money  is  realised  and  in  a  state  to  be 
paid  to  him  as  money.  I  think  the  deci- 
sion on  principle  and  on  that  authority 
is  right.  But  in  such  a  case  as  this, 
where  perhaps  all  the  cases  are  not  veiy 
clearly  recon6ilable  with  one  another,  one 
must  consider  what  cases  there  are  in 
support  of  the  contention  of  the  appel- 
lants. It  is  unnecessary  to  go  through 
them  all  because  they  can  be  easily  sum- 
marised. Myera  v.  Perigall  is  the  prin- 
cipal decision  upon  which  the  appellants 
rely,  and  I  will  presently  deal  with  the 
question  as  to  how  far  that  applies  to  the 
present  question ;  but,  independently  of 
that  decision,  there  was  little  on  which 
they  could  rely,  with  the  exception  of 
Baymond  v.  Laheman,  which  never  came 
into  the  regular  reports,  and  Marak  v. 
The  Attorney 'OeneraL  No  doubt  Marsh 
V.  The  Attorney-Oeneral  does  seem  to  sup- 
port the  argument  that,  as  the  testator 
could  get  nothing  but  money,  although 
that  money  was  to  be  produced  by  a  saJe 
of  real  estate,  yet  he  could  leave  his 
interest,  such  as  it  was,  to  charity.  But 
if  that  was  the  principle  on  which  Marsh 
V.  The  Attomey-Oeneral  was  decided,  it 
was  clearly  inconsilstent  not  only  with 
the  principle  of  the  decision,  but  with  the 
decision  itself,  of  the  Lord  Chancellor  in 
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Brook  V.  Badleyj  and  of  coarse  we  are 
bound  by  that  decision  of  the  Lord 
Chancellor,  even  althongh  we  did  not 
think  it  right,  which  in  mj  opinion  it 
is.  I  next  come  to  the  question,  whe- 
ther Myers  v.  Perigall  does  or  does  not 
apply.  That  was  a  decision  with  refer- 
ence to  an  unincorporated  joint-stock 
company.  The  distinction  between  cor- 
poration and  unincorporation  is,  in  my 
opinion,  entirely  immaterial;  but  that 
applies  to  a  company  the  principle  of 
which  was  this,  that  it  should  have  a 
continuing  existence,  notwithstanding 
the  changes  in  the  persons  who  consti- 
tuted the  partnership  ;  that  is  to  say,  in 
that,  as  in  other  joint-stock  companies 
not  incorporated,  there  is  an  attempt  to 
give  a  quasi  corporate  character  to  the 
body  called  in  ordinary  language  '*  the 
company,"  to  distinguish  it  from  part- 
nership. Whether  the  partners  die,  or 
whether  they  transfer  their  shares  to 
others,  which  they  are  ordinarily  at 
liberty  to  do  without  any  prohibition  or 
restraint,  the  body  or  the  company  is  to 
continue;  the  business  is  to  be  carried 
on  under  a  partnership  for  the  benefit  of 
those  who  for  the  time  being  may  be  in 
union,  either  by  originally  taking  shares 
or  by  transferring  or  by  taking  a  transfer 
of  shares.  As  a  consequence,  the  shares 
can  be  realised  not  only  by  winding  up 
the  whole  concern,  but  by  selling  them 
in  the  market ;  and  there  is  also  another 
distinction  not  so  material,  but  material, 
perhaps,  with  reference  to  some  obser- 
vations of  Judges  in  difibrent  cases, 
that  in  these  joint  -  stock  company 
cases,  whether  corporate  or  not,  the 
shareholders,  as  such,  have  no  right 
of  interference  whatever  with  the  pro- 
perty ;  they  cannot  go,  as  was  said  by 
Lord  St.  Leonards,  upon  the  partnership 
land.  The  management  and  the  right 
of  going  on  the  partnership  property  is 
solely  and  exclusively  in  the  managers 
or  the  directors.  Then,  how  does  the 
decision  that  the  gift  of  a  share  in  such 
a  company  as  that  in  Myers  v.  Perigall 
is  not  within  the  Act  of  Geo.  2  apply  to 
such  a  case  as  this  P  There  is  the  great 
distinction  that  the  shares  in  that  case, 
£rom  the  constitution  of  the  company, 
were  capable  of  being  realised  without 


winding  up  the  concern,  and  therefore 
what  the  charity  took  was  a  share  which 
it  would  sell  in  the  market,  or  might 
hold  without  any  objection  as  to  its 
being  an  interest  in  land;  whereas,  in 
the  present  case,  the  interest  of  the  tes- 
tator in  this  partnership  property  could 
only  be  realised  by  requiring  the  assets 
to  be  realised — that  is,  that  this  par- 
ticular asset  should  be  sold,  and  a  por- 
tion of  the  proceeds  of  sale  paid  to  him. 
That  involves,  for  the  purpose  of  realising 
that  which  he  gives  to  the  charify,  the 
necessity  of  dealing  with  the  land,  and 
gives  him,  for  the  purposes  of  so  deal- 
ing as  to  realise  his  interest,  an  interest 
or  charge  upon  the  land.  In  my  opinion, 
therefore,  there  is  a  substantial  distinc- 
tion between  this  case  and  the  case  of 
Myers  v.  Perigall^  which  enables  us  to 
say  that  it  is  not  a  decision  applying  to 
or  governing  this  case,  and  that  the  case 
ought  to  be  dealt  with  and  decided  inde- 
pendently of  that,  on  the  other  autho- 
rities and  on  principle.  I  must  say, 
with  regard  to  Brook  v.  Badley^  that  it  is 
impossible  to  hold,  as  argued  by  Mr. 
Higgins,  that  partnership  property  is  put 
in  an  entirely  different  category,  and  that 
therefore  the  principle  of  Lorid  Caims'a 
decision  in  Brook  v.  Badleyt  though  ap- 
parently applying  to  cases  where  the 
interest  of  the  testator  in  money  is  to 
be  realised  by  sale  of  real  estate,  does 
not  apply  to  the  case  of  a  partnership. 
In  my  opinion,  there  is  no  such  distinc- 
tion on  principle  or  authority  between 
partnership  property  and  other  property 
as  to  justify  us  in  saying  that  the  prin- 
ciple of  Brook  V.  Badley  does  not  apply 
to  a  share  in  a  partnership. 
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Clarke,  Woodcock  &  Byland.  agents  for  Creeke, 
Sandy  &  Ghest,  Bacup ;  Gregory  &  Co.,  agents 
for  Wright  &  Son,  fiacup ;  and  Bobinson  & 
Preston,  agents  for  T.  A.  &  J.  Grundy  &  Co.» 
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Jnly  26,  27. 

Appointmeni — Fraud  on  Power — Bond 
to  appomi  a  certain  Sum  under  Power » 

if.,  hamng  a  limited  power  of  appointing 
a  trust  fund  by  will  only  among  his  chiU 
dren  (to  whom  in  default  of  appointment 
the  fund  was  given  equally)^  by  his  mil 
appoint^  a  sum  of  5,000i.  to  his  $on  J, 
ShorHy  after  the  date  of  his  will  he  executed 
a  hand  to  his  son  /.,  whereby  after  reciting 
the  power,  and  the  appointment  by  will 
already  made,  he  bound  himself  that  J, 
should  receive  either  out  of  the  trust  fimd 
or  out  of  his,  M,*8,  own  property,  the  sum 
of  5,0002.  ai  the  least,  M.  died,  without 
having  revoked  his  will : — Held  (affirming 
the  decision  of  The  Master  of  the  Bolls), 
thai  the  appointment  was  a  good  exercise  of 
the  power,  and  that  the  fact  that  it  might 
have  (he  effect  of  discharging  M.*8  own 
estate  from  a  liahUity  did  not  invalidate  it. 

Coffin  V.  Cooper  (2  Dr.  A  S.  365 ;  34 
Law  J.  Bep.  Ghanc.  692)  followed. 

A  covenant  by  the  donee  of  a  limited 
power  that  he  wiU  exercise  it  in  a  par^ 
Ocular  wAy  is  void  and  does  not  render  the 
donee* s  estate  liahle  to  an  action  for  brecu^h 
of  the  covenant.  (By  Brett,  L.  J.,  dubitante 

UOTTOH,  Ii.J.) 

This  was  an  appeal  from  a  decision  of 
Jesael,  M.B.,  upon  an  adjourned  sum- 
mons in  an  action  for  specific  performance 
of  a  contract  for  the  purchase  of  an  ab- 
solute reyersionary  interest  of  one  Joseph 
Guedalla  in  the  sum  of  5,000?. 

Under  the  will  of  Judah  Ouedalla, 
dated  the21stofI>eoember,  1839,  his  trus- 
tees were  directed  to  hold  one-third  part 
of  the  proceeds  of  sale  of  his  residuary 
personiJ  estate  upon  trust,  subject  to  the 
fife  interest  of  the  testator's  son  Moses  and 
his  wife  Phodbe,  for  such  of  the  children 
of  Moses,  by  his  then  present  or  any 
future  wife,  or  the  issue  bom  in  his  life- 
time of  such  children,  with  such  provisions 
for  their  maintenance,  and  at  such  ages 
and  upon  such  conditions,  as  Moses,  by 
his  last  will,  or  any  codicil  thereto,  should 
Vol.  50.— Ceanc. 


appoint,  and  in  default  of  any  such  ap- 
pointment,  and  so  far  as  the  same,  if 
moomplete,  should  not  extend,  in  trust  for 
all  the  children  of  Moses  who  should 
attain  twenty-one,  or  marry  under  that 
age.    The  testator  died  in  1858. 

Moses  Guedalla  died  in  1875,  leaving 
his  widow  and  six  children  him  surviving, 
one  of  whom  was  Joseph  Guedalla. 

By  his  will  dated  the  4th  of  January, 
1873,  Moses  Guedallarecited  thesaid  power 
of  appointment  limited  to  him,  and  in 
exercise  of  that  power  directed  the  trus- 
tees of  his  father's  will  out  of  the  one- 
third  part  of  the  residuary  personal  es- 
tate to  pay  to  his  son  Joseph  the  sum  of 

5.0001.  The  residue  of  the  said  one-third 
part  he  appointed  among  his  five  other 
children  in  the  shares  therein  mentioned. 

Moses  Guedalla,  shortly  after  the  date  of 
his  will,  namely,  on  the  19th  of  February, 
1873,  executed  a  bond  for  5,0002.  to  his 
son  Joseph.  The  bond  recited  the  power 
of  appointment  limited  by  the  will  of 
Judah  Guedalla,  and  that  he  intended  to 
appoint  or  give,  or  had  appointed  or 
given,  by  will  or  codicil,  pursuant  to  the 
recited  will   or  otherwise,   the  sum    of 

5.0002.  at  the  least  to  his  son  Joseph, 
either  out  of  the  property  subject  to  the 
recited  wiU,  or  the  property  of  the  said 
Moses  Guedalla ;  and  by  way  of  making 
Joseph  Gnedalla  entitled  in  any  event  to 
that  sum  on  the  death  of  Moses  Guedalla, 
either  in  possession  or  in  reversion  on  the 
death  of  his  present  wife,  the  said  Moses 
Guedalla,  by  way  of  advancement  for  his 
son,  and  to  forward  his  prospects  in  life, 
had  determined  and  agreed  to  execute  the 
above- written  bond. 

The  bond  was  conditioned  to  be  void  if 
Moses  Guedalla  should  by  his  last  will,  or 
any  codicil  thereto,  appoint  or  give  the 
sum  of  5,0002.  at  the  least  to  Joseph 
Ghiedalla  absolutely,  either  under  the  re- 
cited wfll  of  Judah  Guedalla  or  out  of  the 
property  of  Moses  Guedalla,  subject  onlj^ 
to  the  interest  of  his  present  wife,  and  if 
such  sum  or  any  part  thereof  should  be 
given  out  of  the  property  of  Moses  Gue- 
dalla, then  if  such  property  should  be 
sufficient  to  make  good  the  same;  or  if 
the  said  Joseph  Gnedalla  should  on  the 
decease  of  Moses  Guedalla  become  entitled 
in  default  of  appointment  or  otherwise  to 
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snch  smn  under  the  recited  will  of  Jndah 
Gaedalla. 

Bj  a  deed  dated  the  23rd  of  April,  1873, 
Joseph  Gaedalla  mortgaged  his  interest 
under  the  will  of  Jndah  GnedaUa  to 
George  Gilliam,  to  secure  repayment 
of  the  sum  of  6002.  The  deed  contained 
a  power  of  sale  in  case  of  defi^nlt  of  pay- 
ment. This  mortgage  was  transferred  on 
several  occasions  and  sabseqaently  be- 
came vested  in  the  plaintiffs,  wno  in 
exercise  of  their  powers  of  sale  pnt  np  the 
mortgaged  property  for  sale  by  auction 
on  the  Ist  of  May,  1879.  The  defendants 
became  the  purchasers  at  the  price  of 
2,000Z. 

Upon  the  reference  as  to  title  directed 
by  the  Court  in  the  action,  the  oonveyanc- 
ing  counsel  reported  that  a  good  title 
could  not  be  made,  on  the  ground  that 
the  appointment  made  by  the  will  of 
Moses  Guedalla  was  in  discharge  of  his 
own  personal  liability  under  the  bond,  and 
was  void  on  the  authority  of 

Sugden  on  Powera,  8th  ed.  p.  527 ; 
Beid  Y.  EM,  25  Beav.  469  ; 
and 

Ths  Duke  ofPoriland  v.  Tophcm,  11 
H.L.  Gas.  32;  34  Law  J.  Bep. 
Chano.  113. 

The  chief  clerk  made  his  certificate, 
whereby  he  certified  in  accordance  with 
the  opinion  of  the  conveyancing  counsel. 
The  plaintiffs  thereupon  took  out  a  sum- 
mons in  chambers  to  vary  the  certificate, 
and  the  summons  was  adjourned  into 
Court. 

The  summons  was  heard  before  the 
Master  of  the  Bolls  on  the  19th  of  April, 
1880,  when  he  decided  on  the  authority 
of 

Coffin  ▼.  Oooper  (ubi  mpra) 
that  the  appointment  was  good. 

The  purchasers  appealed 

Mr,  Davey  and  Jfr.  Armisteady  for  the 
appellants,  contended  that  the  appoint- 
ment was  bad ;  that  the  power  was  a  fidu- 
ciary  power  and  exercisable  only  by  will ; 
and  that  it  was  a  fraud  on  the  power 
to  attempt  to  fetter  the  discretion,  which 
ought  to  remain  till  the  donee's  death,  even 
by  a  moral  as  opposed  to  a  legal  obliga- 
tion ;  and  they  also  relied  on  Uie  ground 
on  which  the  conveyancing  counsel  based 


his  opinion  that  the  appointment  had  the 
effect  of  releasing  the  donee  of  the  power 
from  the  present  liability  which  he  had 
incurred  under  the  bond,  and  to  a  certain 
extent  exonerating  his  estate.    They  also 
alleged  that  the  nature  of  the  transaction 
raised  a  strong    suspicion  of  a  corrupt 
bargain  between  father  and  son. 
The  cases  referred  to  were 
Beid  V.  Beid  (uhi  eupra)  ; 
Hurst  V.  Hfmt,  16  Beav.   372 ;  22 

Law  J.  Bep.  Chanc.  538 ; 
Thacker  v.  Key,   Law  Bep.   8  Eq. 

408; 
Bfdteel  v.  Plummer,  89  Law  J.  Bep. 
Chanc.  805  ;  Law  Bep.  8  Eq.  585 ; 
Ibid.  6  Chanc.  160 ; 
Shuvrt  V.  OasUestuart,  8  Ir.  Chanc 

Bep.  408 ; 
Wilson  V.  Piggott,  2  Ves.  351 ; 
The  Duke  of  PorUandy.  Topham  (uin 

supra)  ; 
8mUh  V.  Death,  5  Madd.  371 ; 
Dames  v.  Hu^/uenin,  1  Hem.  &  M. 
730  ;  32  Law  J.  Bep.  Chanc.  417 ; 
Sugden  on  Powers  {ubi  supra) ; 
8tniih  y.  Houhlon,  26  Beav.  482. 
Ifr.  OhiUy  and  Mr.  B.  B.  Bogers  were 
stopped  by  the  Court. 

James,  L.  J. — I  am  of  opinion  that  the 
decision  of  the  Master  of  the  Bolls  must 
be  affirmed.  I  think  he  found  himself 
bound  by  tiie  decision  of  Vioe-Chancellor 
Eindersley  in  the  case  of  Ooffin  v.  Oooper, 
and  I  think  that  Vice-Chancellor  Kin- 
dersley  was  rightly  bound  by  what  he 
considered  to  be,  and  what  I  consider  to 
be,  the  common  course  of  decision  which 
really  prevented  this  point  irom  being 
successfully  raised.  It  has  been  deddea 
in  various  cases  that  such  a  power  as  this 
could  be  released ;  because  it  is  fiduciary 
to  this,  and  only  to  this  extent,  that  the 
donee  of  the  power  cannot  use  it  for  any 
corrupt  purpose,  or  for  any  purpose  of 
benefiting  himself  or  oppressing  anybody 
else.  TUs  was  so  decided  in  the  case  of 
The  Duke  of  Portland  v.  Topham.  I  think 
it  is  sufficient  to  say  that  I  agree  with 
what  Lord  Chancellor  Hatherley  said — 
that  to  hold  that  such  an  appointment  as 
this  is  avoided  because  there  has  been  a 
deed  of  covenant  executed  previously, 
would  be  to  strain  the  doctrme  of  im- 
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proper  appointment  beyond  anything 
wluch  the  cases  require.  In  my  opinion 
it  would  be  to  strain  it  most  improperly 
and  in  effect  to  shake  a  g^reat  number 
of  appointments  which  I  have  not  the 
alighteet  doabt  have  been  considered 
Bonnd  both  before  and  since  the  decision 
of  Vice-Chancellor  Kindeisley. 

With  reg^ard  to  the  other  point.  It 
seems  to  me  that  yon  cannot  act  upon 
suspicion.  It  is  said  that  the  will  which 
was  made  in  January  was  avoided  by 
reason  of  a  bond  made  six  weeks  after- 
wards, and  it  is  supposed  that  there  was 
some  corrupt  bargain  between  father  and 
son,  of  which  there  is  not  the  slightest 
trace,  and  which  might  be  as  well  sup- 
posed in  every  case  where  there  is  a 
testamentaiy  appointment  made.  It  may 
be  said,  "  How  do  you  know  he  was  not 
bribed  ?  "  ^'  How  do  we  know  there  was 
not  some  corrupt  object  ?  "  In  the  ab- 
sence of  some  ground  for  supposing  it, 
we  must  assume  everything  was  done 
rightly.  Otherwise  the  rescJt  would  be 
that  every  disposition  made  under  a 
power  of  testamentary  appointment  given 
to  a  &ther  for  his  children,  and  not  only 
testamentai^  but  every  other  power  would 
be  laid  unaer  suspicion  when  a  man  is 
dead  and  it  is  no  longer  possible  to  prove 
that  there  was  not  some  bargain  between 
them.  I  am  of  opinion  the  decision  ought 
to  be  affirmed. 

BsBTT,  L.J. — ^I  should  have  thought 
it  very  dangerous,  unless  there  were 
some  principle  very  deariy  outraged,  to 
overrule  the  decision  of  Voffin  v.  Cooper^ 
which  was  decided  so  long  ago,  and 
which  has  probably  been  acted  upon ;  but 
I  confess  it  seems  to  me  that  according 
to  principle  the  case  of  Ooffim,  v.  Oooper 
was  right.  To  my  mind,  I  confess  it 
does  not  make  any  difference  whether 
the  covenant  in  this  case  was  entered 
into  before  or  after  the  will  was  executed. 
If  I  thought  that  the  covenant  was  bind- 
ing upon  the  person  who  has  entered  into 
it,  I  snould  have  felt  some  difficulty,  be- 
cause then  it  might  be  said,  and  truly 
said,  as  it  seems  to  me,  that  the  exercise 
of  the  appointment  would  be  an  exercise 
made  to  the  advantage  of  the  persons 
making  it;  that  is  to  say,  that  the  effect 
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of  it  would  be  to  relieve  his  estate  from 
an  obhgation  into  which  he  had  entered. 
But  I  must  confess  that  I  ame  entirely 
with  the  view  which  was  te^en  by  Loid 
Justice  James  in  Thcicker  v..  Key,  that 
such  a  covenant  as  is  here  in  question, 
and  as  was  in  question  in  Ocrffin  v.  Cooper, 
is  a  wholly  void  covenant,  and  that  no 
remedy  could  be  had  upon  that  covenant 
against  the  covenantor  if  a  consideration 
was  given  for  the  covenant.  Then  it  is 
admitted  by  everybody  that  it  would  be 
absolutely  fraudment^  and  if  fraudulent 
it  would  be  of  course  void,  because  both 
parties  are  parties  to  the  fraud.  It  seems 
to  me  that,  although  there  is  no  con- 
sideration given  for  the  covenant,  it  is 
not  a  binding  covenant,  because  it  would 
be  contrary  to  public  poHcy  to  allow  a 
person  in  me  position  of  trastee  to  enter 
into  such  a  covenant  so  as  to  bind  himself. 
And  if  the  covenant  is  a  void  covenant, 
then  what  is  the  fetter  which  is  put  upon 
the  exercise  of  the  power  of  appointment, 
which  has  been  delegated  to  the  donee  of 
the  power  P  Under  those  circumstances 
there  is  no  fetter  at  all,  unless  it  be  said 
that  a  bare  promise  which  cannot  be 
enforced,  a  moral  obligation,  as  it  is  called, 
to  keep  a  bare  promise  is  such  a  fetter. 
Now  the  law,  at  all  events,  does  not 
recognise  that  there  is  any  fetter  in  a 
bare  promise,  and  I  can  see  none  really  ; 
and  if  it  be  taken  to  be  a  bare  promise 
and  not  an  effective  covenant,  then  I 
should  absolutely  agree  with  what  Lord 
Justice  James  has  before  said,  and  which 
was  adopted  by  Lord  Hatherley,  namely, 
that  it  would  be  far  too  great  a  strain  to 
say  that  a  bare  promise  is  to  be  considered 
a  fetter  upon  the  power  of  appointment, 
because  there  would  be  a  kind  of  moral 
obligation  to  keep  the  promise.  1  confess 
myself  that  I  should  think  the  morality 
of  the  thing  was  in  favour  of  the  breach 
of  such  a  promise  rather  than  in  favour  of 
keeping  it.  But  assuming  it  to  be  so,  I 
should  think  it  would  be  stretching  the 
doctrine  a  great  deal  too  far ;  and  the  in- 
stances we  were  obliged  to  put  to  Mr. 
Davey  in  order  to  test  that  doctrine  seem 
to  me  to  shew  that  conclusively.  There- 
fore, for  those  reasons,  both  upon  prin. 
ciple  nnd  authority,  it  would  seem  to  me 
that  there  is  no  objection  to  the  exercise 
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of  iiie  appointment  booause  of  the  exist- 
ence of  the  void  covenant.  It  was  sug- 
gested that  bj  so  holding  we  shoald 
destroy  the  effect  of  these  powers  of 
appointment.  It  seems  to  me  to  be  just 
the  contrary.  We  give  them  the  greatest 
possible  effect,  beciftnse  we  say  that  no 
such  covenant  as  this  can  prevent  the 
eTLorcise  of  the  power  of  appointment; 
that  is  to  say,  that  the  person  who  has 
entered  into  such  a  covenant  may,  with- 
out any  risk,  exercise  his  discretion  to 
the  last  day  of  his  life.  If  such  a  cove- 
nant as  this  were  held  to  be  a  release, 
then  the  former  decisions  with  regard  to 
releases  might  be  a  considerable  difficultv 
in  the  way,  but  it  seems  to  me  that  it 
cannot  possibly  be  said  that  such  a  cove- 
nant as  this  is  a  release.  As  to  the  case 
of  Davies  v.  Hugtienin  which  is  referred  to 
in  the  judgment  of  Vice- Chancellor  Kin- 
dersley,  I  confess  that,  as  so  stated  by 
him,  I  have  some  difficulty  in  saying  that 
I  could  entirely  agree  with  the  decision 
in  that  case;  but  it  seems  to  me  that 
even  if  Daviea  v.  Huguenin  were  held  to 
be  wrong,  that  would  have  no  effect  upon 
the  decision  in  this  case. 

With  regard  to  the  second  point  in  this 
case,  taken  at  a  late  moment,  I  think 
there  can  be  no  doubt  that  the  suggestion, 
if  true,  would  shew  that  the  covenant 
was  a  fraudulent  agreement  between  both 
parties  to  it,  and  fraud  is  never  pre- 
sumed by  the  Court :  those  who  suggest 
it  have  to  prove  it. 

Cotton,  L.J. — I  am  of  opinion  that  the 
decision  of  the  Master  of  the  Rolls  is 
correct,  and  from  what  was  read  to  us 
by  Mr.  Ghitty,  I  think  that  our  decision 
is  also  in  accordance  with  the  views  of 
the  Master  of  the  Bolls ;  but  whether  that 
be  so  or  not,  I  think  that  both  on  au- 
thority  and  principle  the  judgment  that 
was  given  was  right. 

Now  it  was  said  that  this  was  a  fidu- 
ciarv  power,  and  that  therefore  the  donee 
of  the  power  was  in  the  position  of  a 
trustee,  and  must  be  down  to  the  time  of 
his  death  absolutely  unfettered. 

Now  I  put  it  to  Mr.  Davey  during  the 
course  of  his  argument  how  ho  could 
develop  and  define  a  fiduciaiy  power,  and 
I  leave  out  entirely  that  kind  of  fiduciary 


power  (if  it  is  so  called,  and  it  is  some- 
times) where  from  the  form  of  the  power 
given  there  is  an  implied  gift  in  default 
of  an  express  gift.  But  a  fiduciary  power 
in  this  case  must  be  considered  as  a  power 
which  is  sometimes  said  to  be  given  to 
the  person  as  a  trustee.  Now  I  think 
a  great  deal  of  inaccurate  argument 
arises  from  expressions  undeveloped  and 
not  explained,  which  mav  bear  two 
senses.  How  can  you  say  that  a  man  is 
properly  a  trustee  of  a  power  ?  As  I 
understand  it,  it  means  this  in  the  words 
of  Lord  St.  Leonards,  that  it  must  be 
fairly  and  honestly  executed  without 
having  any  ulterior  object  to  be  accom- 
plished. A  donee  cannot  carry  into  exe- 
cution any  indirect  object,  or  acquire 
any  benefit  for  himself  directly  or  in. 
directly — that  is,  it  is  something  given 
to  him  from  which  he  is  to  derive  no 
beneficial  interest;  in  that  sense  he  is 
a  trustee,  and  he  is  liable  to  all  the  ob« 
ligations  of  a  trustee  in  this  sense ;  he 
must  not  attempt  to  gain  any  indirect 
object  bv  the  execution  of  the  power  in  a 
way  which  in  form  is  good,  but  which  is 
a  more  mask  for  something  that  is  bad. 
Now,  here  it  is  not  suggested — well  per- 
haps it  is  suggested — that  it  was  in  form 
an  attempt  to  do  something  which  could 
not  be  done.  That  can  hardly  be  said  to 
be  so.  It  was  an  absolute  gift  by  the 
donee  of  the  power  to  his  son,  in  effect, 
with  a  covenant  or  bond  that  he  would  not 
revoke  the  appointment  in  his  fiivonr ;  but 
there  was  no  possible  suggestion,  with  one 
exception,  that  the  intention  was  in  any 
way  to  benefit  himself.  It  was  done  for 
his  son ;  taking  the  whole  transaction  it 
was  what  he  uiought  would  be  best  for 
the  interests  of  the  son  ;  and  it  is  clearly 
the  duty  of  a  father,  who  has  such  a 
power,  to  do  what  on  the  whole  he  con- 
siders to  be  the  best  for  the  family 
amongst  whom  the  property  is,  undor  the 
power,  to  be  distributed. 

Now  there  are  two  matters,  no  doubt, 
which  I  must  deal  with.  It  was  said 
that  the  execution  of  the  power  by  the 
will  was  to  relieve  the  donee  from  the 
obligation  which  he  contracted  under  the 
bond.  I  do  not  go  so  far  as  to  give  an 
opinion  that  the  bond  is  absolutely  bad. 
The  question  may  hereafter  arise,  bat  I 
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giTO  no  opinioD  upon  thai  point  at  pre- 
sent. In  one  senfie  it  is  clearly  bad, 
namely,  that  it  cannot  be  constmed  as  an 
exercise  of  a  power  of  appointment,  nor 
is  it  one  that  a  Court  of  equity  would 
specifically  perform ;  but  I  do  not  give 
any  opinion  that  it  is  one  under  which 
no  relief  could  bo  sought  by  way  of 
damages  from  the  father's  estate.  But 
in  reality  the  will  was  not  executed  in 
order  to  relieve  him  from  the  oblifl;ation. 
The  obligation  began  after  the  ¥nll  and 
the  whole  was  one  transaction,  and  if 
anything,  it  was  a  contract  not  to  revoke 
his  will  which  he  had  made ;  but,  dealing 
with  it  only  in  that  which  may  be  said  f^ 
be  a  narrow  and  subtle  way,  it  is  not 
every  possible  benefit  to  the  donee  of  a 
power,  arising  from  the  exercise  of  it, 
which  will  mike  the  execution  of  it  bad. 
Mr.  Davey  went  so  far  as  to  say,  and  I 
think  his  argument  necessitated  it,  that 
a  moral  obligation  on  the  part  of  a  donee 
of  a  power  would  be  sufficient  to  vitiate 
the  exercise  of  a  power,  and  I  put  to  him 
such  a  point  as  this,  than  which  I  can 
conceive  no  stronger  moral  obligation: 
A  man  has  no  property  of  his  own,  but 
has  a  daughter  who  is  going  to  marry. 
He  says,  "  I  cannot  make  you  any  pre- 
sent allowance  or  give  you  any  present 
fortune,  but  I  will  see  that  you  are  pro- 
vided for  by  my  will."  He  has  nothing 
bat  a  power  of  appointment  by  will. 
Can  it  be  fairly  said,  without  straining 
the  doctrine  of  this  Court  to  an  excess 
which  makes  it  almost  useless,  that  a  will 
executed  under  those  circumstances  in 
favour  of  that  daughter  or  her  husband 
would  not  be  a  good  execution  of  a 
power  ?  To  say  so  would  be  to  defeat  the 
very  object  of  the  power.  No  doubt  it  is 
in  the  power  of  the  father  at  the  time  of 
his  death  to  make  or  not  to  make  the 
will,  and  to  distribute  the  property  iu 
such  proportions  as  he  thinks  fit ;  but 
no  doubt  there  is  a  moral  obligation 
of  the  strongest  kind  to  make  a  pro- 
vision for  the  daughter  and  the  son-in- 
law  in  consequence  of  the  circumstances 
under  which  the  marriage  took  place. 
But  then,  to  put  a  further  case,  suppose 
a  father  is  surety  for  his  son  :  if  the  son 
has  got  no  money  the  father  will  be  called 
upon  to  pay,  but  can  it  be  said  that  an 
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appointment  to  the  son  under  those  cir- 
cumstances is  bad  ?  The  result  indirectly 
will  be  that,  instead  of  the  fai^her's  own 
estate  paying  that  debt,  the  son  will  pay 
out  of  money  which  he  gets  from  the 
appointment;  and  one  really  must,  as 
has  been  said  already  by  Lord  Justice 
James,  and  was  laid  down  by  Lord 
Hatherley,  not  strain  too  far  the  doc- 
trine of  this  Court  in  order  to  vitiate 
exercises  of  a  power  which  are  done 
honestly  and  for  the  benefit,  according  to 
the  best  judgment  of  the  donee,  of  the 
objects  of  the  power,  without  any  indirect 
motive  so  as  to  secure  a  benefit  to  the 
donee  of  the  power.  Of  course  if  there  is 
anything  of  that  sort,  anything  corrupt, 
no  appointment  can  possibly  stond.  So 
if  there  is  any  attempt  to  do  what  can- 
not be  done,  by  means  of  the  power,  that 
is  bad. 

Here,  no  doubt,  b^  the  mere  exercise 
of  the  power,  no  mdefeasible  interest 
could  have  been  given  to  the  son  at  the 
time,  and  it  maybe  said  that  this  therefore 
is  an  attempt  to  do  indirectly  what  can- 
not be  done  directly ;  but  there  is  the  ab- 
solute appointment  to  the  son  as  far  as  it 
can  be  made  absolute,  leaving  him  to  deal 
with  it  as  he  thinks  fit  for  his  benefit ; 
and  it  is  not  that  the  father  deals  with  it 
by  way  of  raising  money,  or  deals  with 
it  under  any  contract  or  engagement  that 
ho  makes,  but  as  far  as  he  can,  leaving 
it  bpr  will  to  the  son  he  puts  him  in  the 
position  of  doing  what  the  son  thinks 
most  for  his  interest,  and  what  the  father 
does  not  think  for  his  disadvantage ;  but 
it  is  to  the  appointee  and  to  him  only  that 
the  father  looks;  and  to  enable  him  as  far 
as  he  can,  having  regard  to  the  nature 
of  the  power,  to  do  what  is  most  for  his 
benefit  and  what  is  desirable.  Now  I 
have  dealt  with  the  question  simply, 
without  reference  to  the  authorities,  but 
when  the  authorities  are  looked  at,  this 
point  comes  before  us  as  now  settled, 
that  such  a  covenant  as  this  does  not 
vitiate  an  appointment  exercised  in  ac- 
cordance with  it.  We  have  the  decision 
of  Coffin  V.  OoopeTj  before  Vice-Chancellor 
Kindersloy,  carefully  considered,  where 
ho,  throwing  aside  what  would  be  pushing 
the  doctrine  to  an  extreme,  gave  efiect  to 
the  appointment,  and  held   it  not  to  be 
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bad;  and  the  point  came  again  for  de- 
cision, and  was  decided  in  the  case  before 
the  Court  of  Appeal  of  Bulteel  v.  Phimmer. 
One  word  more  as  to  why  I  hesitate  to 
saj  that  such  a  bond  as  this  is  void.  It 
hsks  been  held  that  under  certain  circum- 
stances such  a  bond,  or  one  Tery  like  it, 
can  be  held  to  be  a  release  of  the  power. 
If  it  is  bad  it  must  be  bad  in  toto ;  and 
I  am  not  satisfied  that  it  can  be  good  as 
a  release  of  a  power,  and  yet  bad  alto- 
gether as  a  covenant.  At  any  rate,  at 
the  present  time  I  g^ye  no  opinion 
whether  this  covenant  is  in  law  bad,  or 
whether  under  those  circumstances  it 
could  be  enforced  against  the  assets,  if 
there  were  any,  of  the  donee. 

Appeal  dismissed  with  costs. 


Solidtan — Bume  &  Hunt,  for  appellanU ;  Last  & 
Soii0|  for  respondents. 


[IN  THE  COURT  OF  APPEAL.] 

James,  L.J. 
Bagoallat,  L.J. 

BrAMWELL,  L.J.  >      QBEAYES  V,  TOFIELD. 

1880. 
May  1,  2. 

Annuities  charged  on  Land — Begistra' 
tion — Subsequent  Incumbrancer  toith  Notice 
—PriariUes'-lS  &- 19  Vict.  c.  15.  ss.  12, 15 
— Trustee  in  Bankruptcy. 

Notwithstanding  the  12th  section  of  the 
Actj  18  ^  19  Vict.  c.  15,  rent-charges  and 
annuities  charged  on  land  for  valuable 
consideration  subsequent  to  the  passing  of 
thai  Actj  though  unregistered^  are  valid  as 
against  the  trustee  in  bankruptcy  of  the 
grantor^  and  also  as  against  subsequent 
incumbrancers  and  purchasers  of  the  land 
who  take  with  notice  of  such  charges. 

This  was  an  appeal  from  the  decision 
of  the  Master  of  the  Bolls. 

By  deed  dated  the  8th  of  February, 
1872,  J.  B.  Greaves,  jun.,  for  valuable 
consideration,  charged  all  the  estate  and 
interest  to  which  he  should  become  en- 
titled by  purchase  as  the  person  answer- 


ing the  description  of  heir-at-law  of  J.  B. 
Greaves,  sen.,  in  the  estates  devised  by 
the  will  of  R.  Brook,  with  the  payment 
to  the  plaintiflP,  Sarah  B.  Greaves,  during 
widowhood,  of  an  annuity  of  2002.,  and 
with  the  payment  to  Charlotte  B.  Greaves, 
during  widowhood,  of  an  annuity  of  5001. 

The  estates  were  mostly  situate  in 
the  West  Biding  of  Yorkshire,  but  some 
parts  of  them  were  in  the  East  Biding. 
J.  B.  Greaves,  jun.,  caused  a  memorial  of 
the  deed  to  be  registered  in  the  West 
Riding,  but  not  in  the  East  Riding,  and 
did  not  cause  a  memorial  of  it  to  be 
registered  at  the  Common  Pleas  pursuant 
to  18  4  19  Vict.  c.  15.  s.  12. 

On  the  17th  of  April,  1876,  J.  B. 
Greaves,  jun.,  became  heir-apparent  to 
his  father,  J.  B.  Greaves,  sen.,  and  in 
1877  mortgaged  part  of  the  estates  by  a 
deed  which  recited  the  annuity  deed. 

In  June,  1878,  J.  B.  Greaves,  sen., 
died,  and  thereupon  J.  B.  Greaves,  jun., 
as  the  person  answering  the  descriptioii 
of  his  heir-at-law,  became  entitled  to  the 
estate  in  fee-simple  in  possession. 

J.  B.  Ghreaves,  jun.,  executed  seveial 
other  mortgages  of  the  property  to  dif- 
ferent mortgagees,  some  of  whom  ad* 
mitted  whilst  others  denied  notice  of  the 
annuity  deed. 

On  the  23rd  of  December,  1878,  he 
was  adjudicated  a  bankrupt. 

The  annuitants  then  brought  this 
action  against  the  trustee  of  the  will  of 
J.  Brook,  the  incumbrancers  and  the 
trustee  in  bankruptcy,  claiming  a  de- 
claration that  the  annuities  were  payable 
in  priority  to  the  incumbrances,  and  pay- 
ment of  the  arrears  and  future  instal- 
ments. 

The  Master  of  the  Rolls  held  that  thei 
annuity  deed,  not  having  been  registered 
pursuant  to  the  Act  18  &  19  Vict.  c.  15. 
s.  12,  was  invalid  against  all  the  incum- 
brancers, the  question  of  notice  or  no 
notice  being  immaterial. 

The  plaintiffs  appealed. 

Mr.  Incs  and  Mr.  O.  0.  Price,  for  the 
appellants. — If  these  annuities  are  held 
void  for  non-registration  it  will  be  im- 
possible in  this  case  to  return  to  the 
ffrantees  the  considemtion  that  they  gave 
for  them  as  used  to  be  done.    In  casea 
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under  the  old  Annnity  Acts,  the  gprantees 
coald  sue  for  a  return  of  the  oonsidera- 
tion  paid ;  here  the  deed  was  a  deed  of 
fiunily  arrangement  under  which  a  right 
of  appeal  was  waived,  and  that  could  not 
now  be  restored.  Then  it  is  said  that 
the  policy  of  the  Act  17  A^  18  Vict.  c.  15 
is  to  n^^tiye  notice,  but  we  submit  that 
under  section  15,  a  purchaser  with  notice 
of  our  equity  is  bound,  althonffh  it  is  not 
registered,  and  must  take  subject  to  it — 

WkUuxnih  v.  Oa/ugain,  1  Ph.  728  j 
15  Law  J.  Bep.  Ghanc.  433. 
The  prior  sections  of  the  Act  contain 
words  expressly  negativing  notice,  but 
when  you  come  to  section  12  they  are 
omitted.  We  submit  that  section  does 
not  omit  those  words  per  inouriam,  but 
purposely,  and  that  it  mast  not  be  read 
as  though  they  were  implied.  They  also 
referred  to 

Tunikdl  V.  Trappes,  3  Sim.  301 ; 

Davis  V.  The  Earl  of  Sirathmore,  16 
Ves.  419 ; 

Fergtuon  v.  Lomag^  2  Dm.  &  War. 
120; 

Exjparte  Wright,  19  Ves.  255. 
Mr.  Ohitty  and  Mr.  V.  B.  Smith,  for  tbe 
respondents. — We  admit  that  under  the 
old  Begistry  Acts  it  would  be  a  fraud  for 
a  purchaser  with  notice  of  an  equity  to 
set  up  those  statutes — 

Le  Neve  v.  Le  Neve,  1  Ves.  sen.  64. 
But  the  question  here  is  the  construction 
of  the  Act  17  ft  18  Vict.  c.  15.  s.  12. 
When  the  usury  laws  were  abolished  a 
purchaser  of  land  had  no  opportunity  of 
knowing  whether  any  annuities  or  charges 
boond  the  land,  and  the  Act  17  ft  18 
Vict.  c.  12  was  passed  for  that  purpose 
and  to  enable  him  "  to  ascerUbin  by 
seajpch"  whether  any  such  charges  ex- 
isted, and  relieved  him  from  all  notice, 
constructive  or  otherwise,  of  any  equities 
affecting  the  land,  unless  such  equities 
are  registered.  That  we  submit  is  the 
construction  of  the  Act.  The  object  of 
the  Act  was  to  put  an  end  to  tne  old 
doctrine  of  notice.  It  is  not  a  question 
of  notice  or  no  notice,  nor  of  fraud  at 
'all,  but  simply  a  question  whether  the 
annuities  were  registered.  If  the  de- 
cision of  the  Master  of  the  Bolls  is 
reversed,  not  only  the  case  of  express 
notice,  but  the  dangerous  doctrine  of  con- 
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structive  notice  will  be  let  in  again— the 
evil  which  the  Act  intended  to  remedy. 

Mr.  Ingle  Joyce,  Mr.  J.  J.  H,  Htmphreye 
and  Mr.  E.  Martin,  for  other  parties. 

No  reply  was  caJled  for. 

Jahbs,  L.  J. — I  am  of  opinion  that  this 
order  of  the  Master  of  the  Bolls  ought 
not  to  be  sustained.  Now,  the  12th  sec- 
tion of  the  Act  18  ft  19  Vict.  c.  15  is 
expressed  in  the  very  words  of  one  of  the 
old  Begistry  Acts,  which  are  in  substance 
the  same  as  the  other  Begistry  Acts, 
providing  for  the  security  of  purchasers 
and  mortgagees.  If  an  Act  of  Parlia^ 
ment  uses  the  same  language  which  was 
used  in  a  former  Act  of  Parliament  re- 
.  ferring  to  exactly  the  same  subject,  with 
the  same  purpose  and  for  the  same  ob- 
ject,  the  safe  rule  of  construction  is  to 
assume  that  the  Legislature,  using  well- 
knovm  words,  upon  which  there  have 
been  well-known  decisions,  used  those 
words  in  the  sense  which  decisions  had 
attached  to  them.  In  the  case  of  Le  Neve 
V.  Le  Neve,  which  turned  upon  the  Mid- 
dlesex Begistry  Act,  Lord  Hardwicke 
came  to  the  conclusion  that  the  protec- 
tion which  was  meant  to  be  afforded 
was  a  protection  against  secret  incum- 
brances, and  that  it  never  could  have  been 
the  intention  of  the  Legislature  to  have 
put  a  man  who  had  knowledge  of  a  con- 
veyance in  the  position  of  a  man  who 
was  liable  to  be  defrauded  or  injured  by 
the  existence  of  some  secret  dealings 
with  the  land.  From  that  time,  what- 
ever expressions  of  doubt  may  have  been 
used  as  to  some  of  the  lanenage  in  the 
decisions,  that  has  been  the  universal 
course  of  decision.  In  the  case  of  Davis 
V.  Lord  Strathmore  Lord  Eldon  states  the 
principle  in  very  clear  language.  It  is 
this  in  substance,  that  those  statutes 
did  not  affect  or  take  away  the  jurisdic- 
tion of  Courts  of  equity  to  enforce  equit- 
able rights  depending  upon  contiuct; 
and  in  the  case  of  contracts  relating  to 
land,  as  in  all  other  contracts,  equity 
enforced  them,  not  only  as  against  the 
man  who  entered  into  them,  but  as  against 
his  heirs  and  against  volunteers  under 
him,  and  exactly  in  the  same  way  as 
against  persons  who  took  his  estate  with 
notice  of  the  contract  or  trust  or  oUiga- 
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tion  with  which  he  had  bonnd  his  estate. 
Lord  Eldon  pointed  ont  in  that  case  there 
was  no  altering  the  language  of  the  Acts 
of  Parliament ;  there  was  no  dealing  with 
or  in  any  way  repealing  the  Acts,  directly 
or  indirectly,  but  giving  the  Acts  their 
full  force — that  is  to  say,  leaving  the 
estate  to  go  in  priority  to  the  man  who 
was  registered,   still,   if  that  man  had 
notice  of  anything  which  his  vendor  or 
his  grantor  had   bound   himself  by,  he 
was  bound  by  it.     I  asked  Mr.  Ghitty,  in 
the  course  of  the  argument,  whether  he 
could  contend  that  in  any  register  county 
an  agreement  for  a  purchase,  or  an  agree- 
ment for  a  lease,  or  a  contract  for  an 
annuity,  would   be  void  as  against  the 
purchaser  with   notice  of  the  contract. 
He  was  obliged  to  admit  that  it  is  every 
day's    practice  to  enforce  unregistered 
agreements    relating   to   land    even    in 
register  counties,  and   a^inst   persons 
who   may  have    obtained    conveyances 
which  they  registered,  if  they  had  notice 
of  such  prior  contracts.  Now,  that  having 
been  the  principle  on  which  those  de- 
cisions were  pronounced,  why  is  it  that 
any  different  construction  should  be  put 
on  this  12th  section  of  the  Act  in  ques- 
tion, which  is,  in  fact,  almost  as  much  a 
distinct  and    separate  enactment  as    if 
it  had  been  a  separate  Act,  instead  of 
being  a  section  m  chapter  15  of  that 
year  ?    Now,  it  is  said  that  the  policy  of 
this  Act  of  Parliament,  following  a  similar 
policy  in  other  Acts  of  Parliament,  was 
to  relieve  purchasers,   mortgagees    and 
creditors  from  the  difficulties  arising  out 
of  the  equitable  doctrine  as  to  notice.     If 
the  Legislature  meant  or  thought  that 
the  equitable  doctrine  as  to  notice  had 
been  carried  too  &r,  or  had  been  used  in 
a  maimer  likely  to  create  more  mischief 
than  it  was  doing  good  (as  to  which  I 
may  perhaps  have  a  strong  opinion  my- 
self), it  is  for  the  Legislature  to  express 
and  to  give  effect  to  that  view  by  alter- 
ing the  law  as  to  notice,  and  relieving 
persons  still  further    than  some  of  our 
recent  decisions  intended  to  relieve  them 
from  the  mischief  and  inconvenience  at- 
tending   the    doctrine    of    constructive 
notice.     But  I  find  no  expression  going 
to  shew  that  notice  is  to  be  abolished 
in  favour  of  annuities  any  more   than 


any  other  incumbrances.     A  purchaser, 
mortgagee  or  creditor  is  still  liable  to  be 
affected  by  notice  of  any  other  inonm- 
branoes  than  an  annuity ;  is  still  liable  to 
be  affected  by  notice  of  any  agreement  for 
a  lease  ;  by  notice  of  any  contract  of  any 
kind  whatever,  affecting  the  enjoyment 
of  the  land,  such  as  the  covenant  in  ISdk 
V.  Moxhay  (1) ;  and  I  see  no  reason  to 
suppose  that  the  Legislature,  leaving  all 
the  doctrine  of  notice  still  in  existence 
as  to  all  those  classes  of  transactions  and 
contracts,  was    making  a  distinct    law 
and  a  distinct  policy  with  regard  to  life 
annuities  and  rent-charges.    Now  it  is 
said  that  you  can  gather  such  a  policy 
from  the  Act  itseu,  that  several  prior 
sections  all  say  that  certain  things  shall 
not  affect  the  land  "  any  notice  notwith- 
standing." Now,  when  yon  consider  what 
the  subjects  are  as  to  which  those  words 
are  introduced,  and  contrast  them  with 
the  particular  subject  of  the  12th  sec- 
tion, you  see  the  plainest  reason  why 
the  distinction  should  be  made,  and  why 
these  words  should  be  left  out.    The  sub- 
jects dealt  with  up  to  the  12th  section 
are  judgments,  decrees  or  orders  of  some 
Court  or  other  by  which  a  creditor  or 
other  person  has  obtained  in  inviiiim  a 
right  to  execution  against  the  debtor's 
property.     With  regiu^d  to  those  the  Act 
of  Parliament  says  nobody  shall  be  af- 
fected at  law  or  m  equity  by  any  notice. 
It  is  for  the  judgment  creditor  to  take 
care  to  complete  nis  judgment  or  order, 
by  taking  the  final  steps  and  registering 
it ;  and,  if  he  does  not,  the  debtor  is  to 
be  at  liberty  to  deal  with  his  land,  just 
as  he  would  the  moment  the  writ  was 
issued ;  that  is  to  say,  the  debtor's  con* 
science  was  not  affected  by  any  obliga- 
tion to  retain  the  property  that  it  might 
be  laid  hold  of  by  the  creditors.     But 
when  you  come   to  the    12th  section, 
where  you  are  dealing  with  matters  not 
of  legal  process,  but  of  contract — that  is, 
life  annuities  and  rent-charges  —  there 
you  have  exactly  the  same  words  which 
were  used  in  the  old  Begistry  Acts,  and 
upon  which  the  construction  to  which  I 
have  referred  was  put,  and  you  have  the 
significant,  and  what  appears  to  me  to 

(1)  11  Beav.  671;  2  Ph.  774;  1  Hall&Tw. 
106 ;  18  Law  J.  Rep.  ChAnc.  88. 
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be  oonolofiiTe,  expression  of  the  opinion 
of  the  Legislatnre  by  the  omission  of 
the  words  *'  in  equity,  and  of  tbe  words 
*'any  notice  to  the  contrary  notwith- 
standing." It  seems  to  me  impossible  to 
explain  the  omission  of  those  words  in 
the  12th  section,  which  had  so  frequently 
been  repeated  in  former  sections,  ex- 
oept  it  was  felt  that  they  reiJly  had  no 
proper  application  to  the  subject-matter 
of  thai  section.  I  am  of  opinion  that 
full  effect  can  be  given  to  every  word  in 
this  section  hy  saying  that  the  annuity 
or  rent-charge  does  not  affect  the  lands, 
tenements  or  hereditaments — ^that  is  to 
say,  does  not  create  any  legal  incum- 
brance upon  the  ''lands,  tcmements  or 
hereditaments  as  to  purchasers,  mort- 
gagees or  creditors" — ^but  that  the  equit- 
able right  of  any  person  who  can  affect 
the  conscience  of  the  purchaser  or  the 
owner  of  the  lands  remains  the  same 
as  if  this  Act  had  not  been  passed.  I  am 
of  opinion  that  a  purchaser  or  mortgagee 
is  not  exempted  by  this  section  from  his 
liability  to  equitable  proceedings  to  en- 
force a  prior  equitable  right  arising  out 
of  a  contract  for  valuable  consideration 
of  which  he  had  notice;  and  I  hold, 
therefore,  that  as  against  the  mortgagees 
who  had  notice,  the  annuitant  is  entitled 
in  equity  to  have  his  annuity  paid  in 
preference  to  them.  With  re^urd  to 
creditors,  there  seems  to  be  some  diffi- 
culty in  knowing  what  creditors  are 
meant  in  this  section,  because  the  recital 
refers  only  to  purchasers,  which  would 
include  mortgagees.  I  take  it  the  word 
''  creditors  "  must  of  course  mean  cre- 
ditors who  would,  in  some  way  or  other, 
be  affected ;  that  is  to  say,  creditors  who 
would  have  some  estate  or  interest  or 
right  in  or  to  the  land.  Those  might  be 
judgment  creditors  who  could  of  course 
take  under  the  former  decisions  nothing 
but  what  was  legally  and  equitably  the 
property  of  the  judgment  debtor;  and 
the  only  other  class  of  creditors  who,  as 
it  seems  to  me,  could  come  in  would  be 
the  creditors  represented  by  the  trustee 
in  bankruptcy,  and  the  trustee  in  bank- 
ruptcy is  a  person  who  (except  under 
peculiar  cases  provided  for  by  the  bank- 
ruptcy law)  can  only  take  that  which  the 
debtor  himself  had.    It  is  utterly  impos* 
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sible,  as  it  seems  to  me,  to  put  the  trustee 
in  bankruptcy,  who  is  the  only  person 
before  us,  in  any  better  position,  or  on 
any  higher  footing,  than  the  debtor  him- 
self.  I  am  of  opinion,  therefore,  that  the 
proper  way  to  answer  the  question  be- 
fore us  is,  that  the  annuitant  is  entitled 
to  equitable  priority  over  any  purchaser 
or  mortgagee  having  notice  of  his  an- 
nuity and  over  the  trustee  in  bank« 
ruptoy. 

Baogallat,  L.J. — I  am  of  the  same 
opinion.  Now  I  think  it  will  be  con- 
venient to  consider  what  the  practice  of 
the  Court  of  equity  was  under  the 
Registry  Acts  prior  to  the  passing  of  the 
statute  18  &  19  Vict.  c.  15.  The  earliest 
case  to  which  we  have  been  referred  is 
Le  Neve  v.  Le  Neve^  decided  by  Lord 
Hardwicke,  and  he  put  the  case  very 
shortly  in  this  way :  '*  The  intent  of  the 
preamble  of  the  Act  was  to  securo  subse- 
quent purohasers  and  mortgagees  against 
prior  secrot  conveyances  and  fraudulent 
incumbrances,  for  the  last  of  which  thero 
was  no  occasion  to  provide.  The  first 
means  that  a  subsequent  purchaser  having 
rogisterod  should  provail  against  a  prior 
secrot  conveyance  of  which  he  had  no 
notice ;  but  if  he  had  notice  of  a  prior 
conveyance  for  a  valuable  consideration 
which  was  vested  properly,  that  is  not  a 
secrot  conveyance.  The  Act  does  not 
say  that  a  subsequent  purchaser  shall  be 
affected  with  no  equity  whatever ;  thero- 
foro,  though  its  manifest  operation  is  to 
vest  the  legal  estate  according  to  the 
prior  registry,  yet  it  is  left  open  to  all 
equity."  Then  he  rofers  to  cases  arising 
under  the  Act  for  the  enrolment  of 
bargains  and  sales,  shewing  that  the  rule 
had  always  been  "  that  an  enrolment  by 
a  subsequent  bargainee  having  notice  of 
a  prior  bargain  for  valuable  consideration 
(whether  by  actual  agreement  to  pass  im- 
mediately, or  by  articles)  is  not  material ; 
for  he  is  equally  affected  with  that  notice 
as  if  his  conveyance  was  by  feofiment,  or 
lease  or  rolease.  So  that  the  operation  of 
equity  in  both  those  Acts  is  the  same, 
and  is  reasonable,  for  itwero  strange  that 
a  conveyance  in  such  form  should  exclude 
any  equity,  which  would  give  an  oppor- 
tunity to  take  advantage  of  having  the 
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legal  estate  to  commit  fraad."  He  then 
proceeds  to  consider  what  prior  cases 
under  the  Registry  Acts  there  had  been, 
and  having  referred  to  three  or  four  of 
those  decisions  which  turned  on  the 
Registry  Act  of  Ireland,  which  was  sub- 
stantially the  same  as  that  of  England,  he 
says,  "  The  ground  on  which  all  the  cases 
went  was,  that  taking  the  legal  estate 
after  notice  of  a  prior  right  for  valuable 
consideration  was  a  fraud,  and  took  away 
the  bona  fides  of  the  second  purchaser, 
making  it  mala  fides.'*  That  was  a  re- 
cognised principle  followed  by  Lord 
Eldon  in  the  case  of  Davis  v.  Lord  Strath' 
more^  and  by  other  cases.  In  Dams  ▼. 
Lord  Straihmore  the  question  turned  on  an 
nndocketed  document.  At  that  time  the 
Annuity  Act  in  force  was  the  17  Gteo.  3. 
c.  26,  and  Lord  Eldon  says  there,  '*  This 
Ck)urt,  particularly  in  oases  upon  the 
Annuity  Act,  has  acknowledged  the  dis- 
tinction between  Acts  of  Parliament 
denying  legal  effect  to  certain  instru. 
ments  and  declaring  them  void  to  all 
intents  and  purposes,  collecting  from 
the  more  extensive  words  the  inference 
that  the  equitable  as  well  as  the  legal 

i'urisdiction  was  intended  to  be  pro- 
libited."  The  Act  of  17  Geo.  3  was 
repealed  by  that  of  53  Geo.  3.  c.  141,  and 
then  the  repeal  of  the  later  Act  in  1853 
gave  rise  to  the  introduction  into  the  Act 
of  18  ft  19  Vict.  c.  15  of  its  12th  section. 
This  12th  section  has  its  own  preamble. 
It  says,  "  By  reason  of  the  repeal  of  the 
Act  53  G^.  3.  c.  141,  purchasers  are  no 
longer  able  to  ascertain  by  search  what 
life  annuities  may  have  been  granted  by 
their  vendors  or  others."  Then  it  says, 
*'  Be  it  further  enacted  " — that  is,  for  the 
remedy  of  that  particular  evil;  and  it 
provides  that  a  memorial  should  be  left 
with  the  senior  master  of  the.  Court  of 
Common  Pleas,  and,  if  not  so  left  with 
him,  that  then  the  annuity  should  not 
affect  any  lands,  tenements  or  heredita- 
ments as  to  purchasers  or  creditors.  I 
can  see  no  reason  why  the  same  principle 
which  has  been  recognised  for  so  many 
years  should  not  be  continued  to  be 
applied  to  this  section.  I  should  have 
been  of  that  opinion  if  we  had  had  merely 
to  ooDBider  the  effect  of  the  12th  section 
iblone  I  but  we  find  in  other  sections  pro* 


viding  for  the  registering  of  certain 
memorials,  judgments  and  orders,  there 
is  an  express  provision  that  those  judg- 
ments or  orders  shall  not  affect  the  lands 
and  hereditaments  even  if  the  subsequent 
purchaser,  mortgagee  or  creditor,  shall 
have  notice  of  any  such  judgment  decree 
or  order,  which  excludes,  as  regards  those 
three  particular  classes  of  cases,  the 
exercise  of  that  equitable  jurisdiction 
which  had  been  previously  exercised. 
When  we  come  to  the  12th  section  we 
find  no  such  exclusion  of  the  dootrine ; 
nor  does  it  appear  necessary,  because,  the 
sole  object  hieing  to  enable  persons  to 
ascertain  whether  there  has  been  any 
previous  annuity  deed,  that  object  is 
gained  without  search  if  the  party  can 
obtain  the  information  in  any  other  way. 
For  these  reasons  I  am  of  opinion  that 
the  appeal  should  be  allowed. 

Bramwsll,  L.  J. — ^I  also  think  that  this 
appeal  must  be  allowed.  I  think  so  with 
great  doubt  and  the  greatest  reluctance ; 
but  it  seems  to  me  that  the  authorities 
are  conclusive.  I  understand  them  to 
have  established  this,  that  if  a  man 
having  an  estate  sells  it  or  undertakes  to 
grant  an  interest  in  it  or  a  charge  upon 
it  for  a  valuable  consideration  and  after- 
wards, disregarding  the  bargain  he  had 
made,  conveys  to  a  third  person,  or  so 
deals  with  it  by  bargain  with  a  third 
person  that  he  is  incompetent  to  convey 
the  estate  or  grant  the  interest  to  the 
first  which  he  had  agreed  to  do,  and  the 
third  person  has  all  along  notice  of  the 
first  contract,  the  conscience  of  the  second 

C chaser — ^that  is,  the  second  person  who 
entered  into  the  bargain  with  the 
owner  of  the  estate— cannot  retain  the 
estate  without  giving  the  first  person  who 
had  entered  into  the  first  contract  that 
right,  in  it  which  he  had  stipulated  for ; 
and  if  necessary  he  must  join  in  the  con- 
veyance of  the  estate,  if  the  first  person 
was  a  purchaser;  or  he  must  join  in 
executing  a  chaige,  if  it  was  a  charge  that 
was  to  be  executed ;  or  a  lease,  if  it  was 
a  lease  to  be  granted.  Then  I  understand 
the  authorities  further  shew  this,  that 
that  principle  is  not  affected  by  these 
Acta  of  Parliament  which  require  regis- 
tiation  in  order  to  give  or  to  prevent  a 
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piioritf,  bnt  that  the  oonscieiLoe  of  the 
second  peraon,  as  I  haye  called  him,  is 
equally  affected,  and  that  the  intention 
of  the  Legislature  in  such  Acts  as  those 
I  have  referred  to  was  to  afford  a  protec- 
tion to  persons  whose  conscienoes  were 
not  affected,  and  not  to  give  the  seoond 
person  whose  conscience  was  affected  an 
opportunity  of  joining  in  the  commission 
of  that  which  was  a  breach  of  contract 
and  a  wrong  to  the  first  person  who  made 
the  bargain.  That  I  nnderstand  is  the 
principle  that  governs  cases  of  this  kind, 
and,  if  it  does,  I  cannot  see  how  it  is  not 
applicable  to  the  present  case ;  the  more 
especially  when  we  bear  in  mind  that 
there  are  two  sections  which  expressly 
say,  "notwithstanding  any  notice,"  and 
that  this  is  legislation  tn  pari  materia  with 
the  other  statutes  so  construed,  and  is 
legislation  after  those  decisions  have  taken 
place  to  which  I  have  referred.  It  seems 
to  me,  therefore,  that  this  appeal  must  be 
allowed  ;  but  I  confess  I  do  it,  as  I  have 
said,  with  the  greatest  reluctance.  I 
cannot  but^  with  all  submission,  doubt 
very  much  whether,  if  A  and  B  entered 
into  an  agreement  with  each  other,  and 
afterwards  C  entered  into  an  agreement 
with  one  of  them  which  was  inconsistent 
with  the  first  agreement,  it  would  not 
have  been  a  great  deal  better  to  let  A  and 
B  fight  it  out,  and  take  their  remedies 
against  each  other,  rather  than  bring  in 
the  third  person;  because,  as  I  under- 
stand it,  that  third  person  may  have  been 
perfectly  honest,  he  may  have  done  his 
best  to  ascertain  whether  the  prior  con- 
tract existed  and  ought  to  be  enforced, 
and  may  have  come  to  the  conclusion  that 
it  did  not  exist  and  could  not  be  enforced ; 
bnt  notwithstanding  that  his  conscience 
is  said  to  be  affected,  and  instead  of  buy- 
ing what  he  thought^  an  estate  without 
any  difficulty  at  all,  he  finds  himself  let  in 
for  a  lawsuit  because  somebody  told  him 
a  heap  of  untruths  which  he  was  unfor- 
tunate enough  to  believe.  That  is  the 
first  thing  thsA  makes  me  feel  reluctance 
in  tiiis  matter,  and  I  cannot  help  thinking 
thai  the  Le^slature  in  these  Acts  of 
Parliament,  and  especially  in  this  one, 
intended  to  prevent  the  occurrence  of 
what  is  to  my  mind  the  gross  injustice  of 
that  which  I  have  pointed  out;  and  I 
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think  that  what  the  Legislature  intended 
was  this:  Unless  the  man  registers  his 
annuity,  you  (a  subsequent  purchaser) 
shall  not  be  troubled  with  any  enquiry  as 
to  whether  your  conscience  was  affected 
or  not.  A  place  is  pointed  out  where 
the  annuitant  may  register  his  interest  if 
he  likes,  and  if  he  does  not  he  must  take 
the  consequences  of  your  getting  a  better 
title  against  him.  I  doubt  very  much 
whether  the  principle  of  Courts  of  equity 
ought  to  be  extended  to  cases  where  re- 

f'stration  is  provided  for  bv  the  statute, 
do  not  know  whether  I  have  grasped 
the  doctrines  of  equity  correctly  in  this 
matter,  but  if  I  have  they  seem  to  me  to 
bcj  as  a  good  many  others  of  them  are, 
the  result  of  a  disregard  of  general 
principles  and  general  rules  in  the  en- 
deavour to  do  justice  more  or  less  fanciful 
in  certain  particular  cases. 

Solidton— Pilgrim  &  Phillips,  affenta  for  Smith, 
Hinde  &  Co.,  Sheffield,  for  pLuntifb ;  Peacock 
&  CKxldaid ;  Cattarns,  Jehu  &  Hughea ;  Bid»- 
dale,  Craddock  &  Co. ;  H.  A.  Maude ;  Johnson 
&  Weatherallfl,  and  AHhunt  &  Co.,  for  the 
various  defendants. 


[IN  THE  COURT  OP  APPEAL.] 
Jbssel,  M.B. 
James,  L.J. 

Cotton,  L.  J.  >       athill  v,  athill. 
1880. 
Nov.  4. 

Mortgage  of  Freehold — Oontemporaneoua 
Mortgage  of  Leasehold  to  secure  same 
Mortgage  Debt — "  GoUateral "  Security — 
Exoneration — Incidence  of  Mortgage  Debt, 

A  mortgage  of  freeholds  contained  a  re* 
oital  that  the  mortgagees  had  '*  agreed  to 
advance  out  of  moneys  belonging  to  them 
on  a  joini  account  the  sum  of  4,900L  on 
having  Vie  repayment  of  the  same  with 
interest  secured  as  thereinafter  mentioned^ 
and  by  a  collateral  security  or  indenture 
intended  to  bear  even  daJte  with  these  pre- 
sentSf  whereby  it  is  intended  that  the  mort* 
ga^or  shall  demise  certain  leasehold  here* 
ditaments  to  the  mortgagees^  and  covenant 
with  them  for  payment  and  other  purposes 
as  therein  mentioned,"  but  was  in  other 
respects  in  common  form.     The  mortgage 
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of  the  leaseholds,  after  reciting  the  mortgage 
of  even  date  of  the  freeholds,  and  thai 
"  upon  the  treaty  for  the  said  advance  it 
was  agreed  that  the  principal  and  interest 
should  he  farther  secured  by  these  presents" 
was  expressed  to  be  '*  in  consideration  of 
the  said  sum  of  4,900Z.  to  the  mortgagor 
advanced  by  the  mortgagees  out  of  moneys 
belonging  to  them  on  a  joint  account,  and 
which  sum  is  so  secured  by  indenture  of 
even  date  herewith  as  aforesaid,"  but  was 
in  other  respects  in  common  form. 
The  mortgagor  died  intestate : — 
Held,  that,  as  between  his  heir-at-law  and 
next-of-kin,  the  m^yrtgage  debt  of  4,900Z. 
must  be  borne  rateahly  by  the  freehold  and 
leasehold  properties  according  to  their 
values. 

This  was  an  appeal  from  the  decision 
of  Hall,  V.C,  reported  49  Law  J.  Rep. 
Chanc.  821. 

Mr,  Oraha/m  Hastings  and  Mr,  Beau- 
mont,  for  the  appellant,  nrged  the  same 
arguments  as  in  the  Court  below,  and 
cited  the  same  authorities. 

Mr,  W.  Pearson  and  Mr,  Ward^  for  the 
respondent,  were  not  called  upon. 

Jessel,  M.R. — This  is  an  appeal  from 
a  decision  of  Vice- Chancellor  Hall  decid- 
ing that  a  mortgage  debt  is  to  be  paid 
rateabl J  out  of  two  properties,  one  free- 
hold and  the  other  leasehold,  belonging 
to  an  intestate.  Now,  of  course,  unless 
there  is  something  to  shew  that  the  mort- 
gage debt  is  to  be  paid  primarily  out  of 
one  of  two  properties,  the  conclusion 
follows  that  they  are  to  contribute  rate- 
ably  ;  and  the  real  question  we  have  to 
decide  is,  whether  there  is  anything  in 
the  deeds  themselves,  or  in  the  nature  of 
the  transaction  coupled  with  the  contente 
of  the  deeds,  to  shew  that  the  mortgage 
debt  was  intended  to  be  thrown  on  one 
of  the  two  properties  to  the  exoneration 
of  the  other.  Now  in  saying  "  intended 
to  be  thrown,"  I  mean  not  actual  inten- 
tion, but  the  intendment  or  result  as  a 
legal  consequence  of  what  the  parties  did. 
There  is  no  equity  between  real  and  per- 
sonal representatives,  and  therefore  if 
there  really  was  a  completed  contract 
sufficiently  evidenced  between  mortgagor 
and  mortgagee  that  one  of  the  two  pro- 


perties was  to  be  a  primary  security,  and 
the  other  a  seconda;ry  or  ancillary  secu- 
rity, not  to  be  resorted  to  nntil  the 
primary  security  was  exhausted,  the  legal 
consequence  would  follow  that  the  first 
property — that  is,  the  property  the  subject 
of  the  primary  security — ^would  have  to 
bear  the  whole  burden  of  the  mortgage, 
if  it  was  sufficient,  before  the  other  was 
resorted  to,  and  that  as  between  the  real 
and  personal  representatives. 

Now  the  whole  argument  really  turns 
upon  a  very  few  words  contained  in  the 
deeds  creating  the  mortgage.  The  history 
of  the  transaction  is  very  simple.  The 
mortgagor,  having  freehold  and  leasehold 
property,  wanted  to  borrow  a  sum  of 
money  by  way  of  mortgage  on  the  secu- 
rity of  both  properties.  The  proposed 
mortgagees  happened  to  be  trustees  with 
powers  of  lending  on  mortgage  of  real 
securities,  which  powers  they  and  their 
advisers  considered  were  not  sufficient  to 
entitle  them  to  lend  on  leasehold  securi- 
ties. It  was  suggested — though  how  such 
a  suggestion  came  to  be  adopted  by 
lawyers  is  not  very  easy  to  understand — 
that  if  the  money  was  purported  to  be 
lent  on  the  freehold  security,  and  the 
leaseholds  were  taken  as  an  additional  or 
further  security,  there  could  be  no  objeo- 
tion  evep  if  the  freehold  security  turned 
out  to  be  insufficient ;  and  it  was  in  con- 
sequence of  this  suggestion  beiug  adopted 
by  the  legal  advisers  of  the  mortgagees, 
that  the  eventual  arrangement  carried 
out  by  the  deeds  was  that  the  freeholds 
and  leaseholds  were  separately  mortgaged 
for  the  same  suul  So  much  for  the  his- 
tory of  the  transaction. 

When  we  come  to  the  terms  of  the 
deeds  themselves  we  find  this :  There  are 
two  deeds  of  even  date.  The  first  is  a 
deed  between  the  mortgagor  of  the  one 
part,  and  the  mortgagees  of  the  other 
part,  which  recites  that  *'  the  mortgagees 
have  agreed  to  advance  out  of  moneys 
belong^g  to  them  upon  a  joint  account 
to  the  mortgagor  the  sum  of  4,9002.,  on 
the  mortgagees  having  the  repayment  of 
the  same  with  interest  secured  as  here- 
inafter mentioned,  and  by  a  collateral 
security  or  indenture  intended  to  bear 
even  dkie  with,  and  made  between  the 
same  parties  as  these  presente,  whereby 
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it  ia  intended  that  the  said  mortgagor 
shall  demise  certain  leasehold  heredita- 
ments in  Middieton  Street  East,  Bethnal 
Green,  and  elsewhere  in  the  said  conntj 
of  Middlesex,  to  the  said  mortgagees,  and 
covenant  with  them  for  payment  and 
other  purposes  as  thereinafter  men- 
tioned." Then  there  is  a  common  mort- 
gage of  the  freeholds  for  4,900Z.,  and  the 
ordinary  covenants  for  payment  with 
power  of  sale  and  covenants  for  title. 
Then  we  have  the  mortgage  of  even  date 
between  the  same  parties,  which  recites 
the  leases  nnder  which  the  leasehold  pro- 
perty was  held,  and  then  recites  the 
mortgage  of  the  freeholds  in  these  terms : 
**  Whereas  by  an  indenture  of  even  date 
herewith,  and  made  between  the  same 
parties  as  these  presents,  the  said  mort- 
gagor in  consideration  of  the  sum  of 
4,9001.  by  the  said  mortgagees  ont  of 
moneys  belonging  to  them  npon  a  joint 
acconnt  advanced  to  the  said  mortgagor, 
conveyed  and  assured  the  freehold  pieces 
or  parcels  of  land,  messuages  and  here- 
ditaments in  William  Street,  Martin 
Street  and  elsewhere,  in  the  parish  of 
Stratford,  Essex,  to  the  said  mortgagees, 
their  heirs  and  assigns,  by  way  of  mort- 
gage to  secure  the  repayment  of  the  said 
sam  of  4,900Z.,  and  payment  also  of 
interest  as  in  the  reciting  indenture  men- 
tioned, and  the  said  reciting  indenture 
contained  all  usual  powers  and  covenants, 
including  a  power  of  sale ;  and  whereas 
npon.  the  treaty  for  the  said  advance  it 
y^  ftgreed  that  the  said  principal  and 
internet  should  be  further  secured  by 
^^C8o  presents."  Then  there  is  a  common 
mortgage  of  the  leaseholds  for  4,900Z., 
folbwed  by  the  usual  clauses — a  power 
of  wle,  covenants  for  title  and  so  on. 
I  think  there  is  nothing  more  to  be  men- 
tioned. 

^ow  it  is  alleged  on  the  part  of  the 
ftppellants  that  the  use  of  the  word  '*  col- 
'^teral "  in  the  first  deed,  coupled  with  its 
^  by  indorsement  (it  appears  to  have 
^n  indorsed  on  the  second  deed),  with- 
out anything  further  to  shew  an  intention 
*9  mate  one  property  the  primary  secu- 
^^7  as  contrasted  with  the  other,  is 
■^cient  to  make  the  freeholds  the 
primary  security  for  the  4,900Z.  to  the 
exoneration  of  the  leaseholds.     Of  course 
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the  mortgagees  might  have  contracted 
with  the  mortgagor  that  it  should  be  a 
primary  security,  and  that  they  could 
only  resort  to  that  in  the  first  instance, 
but  they  have  not  done  so.  They  had  a 
clear  right  under  the  second  deed  if  they 
thought  fit  to  sell  the  leaseholds  before 
selling  the  freeholds,  and  applying  the 
money  to  the  payment  of  the  mortgage 
debt.  There  was  nothing  in  the  two 
securities  themselves  which  was  in  the 
nature  of  primary  and  secondary  at 
all.  When  you  look  at  their  terms,  there 
was  no  obligation  whatever  upon  the 
mortgagees  to  resort  to  the  one  security 
in  priority  to  the  other.  There  was  no 
contract  to  that  effect.  Then  why  should 
we  attribute  to  this  word  "  collateral," 
which  does  not  by  itself  necessarily  mean 
"secondary,"  that  meaning,  when  it  is 
not  so  in  the  contract  itself?  Where  a 
word,  as  it  is  admitted  by  the  counsel  for 
the  appellant^  is  at  all  events  susceptible 
of  the  strict  meaning  of  "  parallel "  or 
''additional,"  why  should  it  have  one 
meaning  rather  than  the  other  if  the 
nature  of  the  transaction  does  not  require 
us  to  depart  from  its  literal  meaning  P  It 
appears  to  me  there  is  nothing  whatover 
in  these  securities  to  compel  us  to  say 
that  the  word  "  collateral "  means  in  this 
case  "  secondary,"  or  that  it  was  intended 
as  a  matter  of  bargain  between  the  mort- 
gagor and  mortgagees  that  the  mort- 
gagees should  first  resort  to  the  freeholds 
for  repayment  of  the  mortgage  money 
before  they  could  touch  the  leaseholds. 
That  being  so,  it  appears  to  me  the  con« 
elusion  at  which  the  learned  Vice- Chan- 
cellor arrived  was  undoubtedly  correct^ 
there  being  nothing  to  make  the  one 
security  available  in  priority  to  the  other, 
and  that  they  should  both  contribute 
rateably.  It  only  remains  to  say  a  word 
or  two  on  the  authorities.  In  the  first 
place,  there  is  no  doubt  upon  the  autho- 
rities that  it  is  a  question  of  construction, 
of  course  having  regard  to  the  nature  of 
the  transaction  and  the  position  of  the 
parties  and  their  dealings  with  the  pro- 
perties ;  but  it  is  in  fact  asking  us  to  infer, 
m  the  absence  of  express  provision,  that 
the  mortgagor  intended,  as  a  consequence 
of  his  acte,  that  one  estate  should  be  re- 
sorted to  before  the  other.    I  agree  with 
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the  Yice-Ghaucellor  that  the  practice  of 
convejancers,  althongh  it  does  not  decide 
the  point,  is  not  wholly  irrelevant.  The 
practice  of  conveyancers  nndonbtedly  is, 
as  he  has  stated  it,  that  where  it  is  in- 
tended to  throw  the  mortgage  on  one  of 
two  properties,  or  to  regulate  the  in- 
cidence of  the  mortgage  debt,  as  between 
real  and  personal  representatives,  to 
insert  a  provision  to  that  effect,  and  the 
absence  of  such  a  proviso  in  clearly  drawn 
deeds  is,  I  think,  a  not  wholly  immaterial 
circumstance,  though  not  in  itself  suf- 
ficient to  decide  the  question,  because 
undoubtedly  where  it  is  not  expressed 
you  can  infer  the  intention  from  the  cir- 
cumstances to  which  I  have  already 
referred. 

Now  I  do  not  intend  to  go  through  the 
cases  which  have  been  cited.  I  have  done 
so  to  a  very  considerable  extent  in  a  re- 
ported decision  of  my  own  in  Leonino  v. 
Leonino  (1),  but  I  will  say  this,  that 
they  are  no  further  a  guide  to  another 
tribunal  in  deciding  a  case  upon  this 
subject  than  any  cases  of  construction 
are  a  guide  to  a  Court  of  construction  oa 
another  instrument ;  that  is  to  say,  they 
help  the  Court  in  considering  what  the 
trae  meaning  of  words  and  phrases  may 
be,  but  they  lay  down  no  absolute  rule 
which  prevents  the  Court  of  construction 
arriving  at  its  own  conclusion  from  the 
words  used,  irrespective  of  the  actual 
authority  of  the  decided  cases  not  being 
decisions  upon  the  same  instruments  or 
on  the  same  words.  Therefore,  it  is  only 
necessary  to  say  that  there  is  no  case 
which  has  been  cited  to  us  which  really 
contains  expressions  like  those  used  in 
the  case  before  us,  or  which  turned  upon 
circumstances  either  identical  or  even 
nearly  identical  with  the  circumstances 
of  this  case.  I  think  the  appeal  should 
be  dismissed. 

James,  L.J.,  and  Cotton,  L.J.,  ex- 
pressed opinions  to  the  same  effect. 

Solicitow— A.  Croufield,  for  appellant;  Angell, 
Imbert-Tezry  &  Page,  for  respondent. 


(1)  48  Lav  J.  Bep.  Chanc.  217 ;  Law  Bep.  10 
Gh.  i).  460. 
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James,  L.J. 
Bbett,  L.  J. 

Cotton,  L.  J.     )'V0N  hetdbn  v.  nkustidt, 
1880. 
March  1,  2,  15. 

Patent — Chemical  Product — Want  of 
Novelty — Prior  Publication — Imjportaiion 
and  Sale  in  England  of  Patented  Article 
made  Abroad  by  same  Process — Infringe- 
ment— Injunction. 

Prior  publication  to  be  anticipaiicn 
must  give  reaUy  the  same  fvU  and  suf- 
ficiently  precise  information  which  is  re- 
quired  in  a  ^ecificaiion.  Although  an 
article  has  been  produced  by  laboratory 
experimients  and  the  fact  has  been  recorded 
in  chemical  publications^  thidis  no  amUei' 
pation  of  a  process  by  which  a  person  for 
the  first  time  produces  the  article  in  qwm- 
tityy  so  thai  it  becomes  of  practical  and 
pubUc  utility f  a/nd  is  manufo/ctwred  as  on 
aHicle  of  commerce. 

The  importation  into  and  sale  in  Bng* 
land  of  a  patented  article  that  has  been 
made  abroad  by  the  paiented  process  is  a/n 
infringement  of  the  English  patent^  and 
wtU  be  restrained, 

Elmslie  v.  Bonnier  (89  Law  J.  Eep. 
Chanc.  328 ;  Law  Bep.  9  Eg.  217)  ;  and 
Wright  V.  Hitchcock  (39  Law  J.  Bep. 
Exch.  97;  Law  Bep.  5  Exch.  9),  ap- 
proved and  followed  on  this  point, 

ThiB  was  an  appeal  from  the  deciaion 
of  Bacon,  V.C,  granting  an  injunction 
to  restrain  the  defendants  from  selling  in 
the  United  Kingdom  any  salicylic  acid 
made  according  to  the  process  for  which 
the  letters  patent  then  vested  in  the 
plaintiff  had  heen  granted,  or  according 
to  any  process  which  was  a  colourable 
imitation  thereof. 

The  letters  patent  under  which  the 
plaintiff  claimed  were  granted  in  1874, 
and  the  letters  patent  under  which 
Neustadt,  one  of  the  defendants,  claimed 
to  make,  import  and  sell  in  England 
salicylic  acid  were  granted  to  him  in 
Euffland  in  1877. 

The  defendants  disputed  the  plaintiff's 
patent  on  the  ground  of  prior  publication 
and  want  of  novelty,  and  also  disputed 
the  fact  of  the  infringement. 
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Tbe  other  material  facts  and  the  arga- 
ments  are  fnlly  stated  in  the  considered 
judgment  of  the  Conrt. 

The  following  cases  were  cited  in  the 
ooQTse  of  the  argament : — 

HUU  V.  Evcms,  4i  De  Oez,  F.  &  J. 
288 ;  31  Law  J.  Bep.  Chanc.  457 ; 
Beiis  V.  NeUson,  40  Law  J.   Rep. 
Chanc.  317 ;  Law  Bep.  5  E.  &  I. 
App.  1 ; 
Elmslie  v.  Boursier  (uin  supra)  ; 
Wrighi  ▼.  HUchcook  (uhi  supra). 

The  AUomey-Oeneral  (Sir  J.  Holher) 
and  Mr.  EveriU,  for  the  appellants. 

Mr.  AsUm^  Sir  Henry  Jackson  and 
Mr.  Maetory^  for  the  respondent. 

Our.  adv.  vuLt. 

The  judgment  of  the  Oonrt  was  now 
(March  15)  delivered  by 

James,  L.J. — In  this  appeal,  the  defen- 
dants, the  appellants,  disputed  the  yaliditj 
of  the  plaintLfTs  patent  on  the  ground  of 
want  of  noveltj,  and  also  contended  that 
there  was  no  safficient  evidence  of  in- 
fnngement.    Assuming  the  noveltj  to  be 
estfl^lished,  it  was  not  contended  that  the 
invention  was  not  a  nsefnl  one,  nor  that 
the  specification  was  insufficient.     Upon 
the  specification  some  doubt  was  thrown 
out  hj  the  Court  as  to  the  meaning  of 
part  of  the  description  of  the  process 
arising  from  the  clumsiness  of  the  g^ram- 
matical  construction  of  the  sentence  in 
the  awkward  use  of  the  participles  abso- 
late,  arising    probably  from    its    being 
either  English  written  by  a  G^erman,  or 
an   English    translation   of    a   German 
original.   This,  however,  was  not  insisted 
on  by  the  appellants'    counsel,  and  it 
results  from  all  the  evidence  of  all  the 
Bcientifio  witnesses  on  both  sides  that 
they  had  no  difficulty  in  readine  it,  and 
did  read  it,  in  die  sense  alleged  by  the 
piaintiffs  counsel,  and  we  may  therefore 
take  it  that  it  does  contain  sufficiently 
accurate   instructions  for    all    practical 
purposes.    The  specification  begins  with 
a  statement,  the  accuracy  of  which  is 
admitted  by  the  scientific  witnesses  of  the 
defendants,  that  when  the  patent  was 
taken  out  salicylic  acid  was  produced  in 
two  ways,  either  by  introducing  carbonic 
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acid  into  boiling  carbolic  acid,  sodium 
being    simultaneously  dissolved  in    the 
latter,  or  by  the  employment  of  the  ex- 
pensive and  not  easily  procurable  oil  of 
winter- green — the  gaulieria  procumhens. 
The  specification  then  states  in  sobstance, 
reducing  the    langpiage    to  its   briefest 
terms,    that    the    invention  consists  in 
effecting  the  production  of  salicylic  acid 
by  the  action  of  carbonic  acid  gas  on 
carbolic  acid  in  the  presence  of  an  alkali, 
or  alkaline  earth,  and  doing  this  in  large 
quantities,  and  at  a  great  reduction  in 
price.     The  words  "in  presence  of  an 
alkali,"   Ac.,  refer  to  one  of  the  most 
strange  things  in  the  chemical  action  of 
bodies  on  one  another.  It  has  been  found 
that  sometimes  two  bodies  which  have 
little  or  no  action  on  each  other  are  made 
active  by  the  introduction  of  a  third  body, 
which  is  itself  apparently  perfectly  inert 
and  passive,  neither  effecting  nor  under- 
going any  change.     And  the  principle 
which  underlies  the  process  patented  by 
the  plaintiff  is  this :   carbonic  acid  has 
no  effect  on  carbolic  acid,  but  if  a  certain 
compound  be  made  of  carbolic  acid  and 
soda,   and  carbonic  acid  be  introduced 
into    this  compound  heated,    then    the 
carbonic  acid  immediately  attacks   not 
the  soda,  but  the  carbolic  acid,  the  greater 
part  of  which  it  traDsmutes  into  salicylic 
acid,  which  remains  in  combination  with 
the  soda,  so  mach  of  the  carbolic  acid  as 
is  not  transmuted  being  disengaged  and 
driven  off.    The  patentee  as  to  his  modus 
operandi   says    in    substance,    *'  I   take 
caustic  soda,  dissolve  it  in  carbolic  acid 
(183   degrees  centigrade)  until  all  the 
water  and  the  greater  part  of  the  excess 
of  carbolic  acid  are  driven  off  (the  same 
being  preserved  for  future  use)  ;  then  I 
conduct  a  stream  of  dry  carbonic  acid 
gas  into  the  retort  and  raise  the  heat  to 
somewhat  above  200  degrees  centigrade ; 
the  entire  mass  will  gradually  become 
solid,  and   the  operation  is  terminated 
when  but  little  residual    carbolic  acid 
distils  over.     Or,  instead  of  taking  an 
excessive  quantity  of  carbolic  acid  and 
dissolving  the  caustic  soda  in  it,  I  take 
the  two  in  exact  chemical  equivalents 
and  combine  them,  and,  by  heating  and 
agitation,  get  rid  of  all  the  water.     The 
substance,    dephlegmated    as    much    as 
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possible  (by  wbicb  we  understand  de- 
prived of  everything  that  can  be  called 
moistnre — metaphorically,  however,  a 
phlegm),  is  to  be  transferi*ed  into  a  retort 
and  treated  with  carbonic  acid  gas  as 
above.  The  result,  which  is  a  salicylate 
of  soda,  I  wash  with  water,  and  from  it  I 
precipitate  the  salicylic  acid  by  hydro- 
chloric or  other  suitable  acid."  This  is 
the  process,  and  there  is  no  donbt  that  by 
means  of  it  the  whole  of  the  carbolate  of 
soda  is  converted  into  salicylate  of  soda, 
and  that  practically  the  whole  of  the' 
salicylic  acid  is  obtained  from  that  com- 
pound. It  is  not  disputed  that  this 
actual  process  had  never  been  used,  either 
in  works  or  laboratory,  for  the  pro- 
duction of  salicylic  acid,  either  for  sale  or 
for  any  other  practical  purpose  or  use 
whatsoever.  Nor  is  it  disputed  that  a 
product  of  great  value,  and  previously 
very  dear,  is  obtained  by  it  most  econo- 
mically. By  whomsoever  the  process 
was  really  discovered,  it  is  one  of  singular 
beauty  as  a  chemical  operation,  and  of 
singular  efficacy  and  utility  as  a  manu- 
£EU!ture.  The  article  was  quoted  in  1868 
at  13».  an  ounce — it  is  now  sold  at  7^.  6d, 
a  pound ;  and  it  has  come  into  general 
use  not  only  as  a  useful  medicine,  but  as 
a  powerful  antiseptic.  But  it  is  con- 
tended that  it  is  not  novel,  because  it  is 
anticipated  by  information  given  to  the 
world  in  prior  publications,  being  part  of 
the  common  stock  of  knowledge  pos- 
sessed by  the  chemical  portion  of  the 
public.  The  burden  of  proving  this  an- 
ticipation is  on  the  deiendants,  and  it 
must  be  made  out  very  clearly  in  order 
to  destroy  the  patent  of  a  man  who,  at 
all  events,  was  the  first  person  who  de 
facto  produced  the  thing  to  the  public 
practically  in  a  working  state.  Now  on 
that  subject  Lord  Westbury  held  in  the 
Court  of  Chancery  in  HUU  v.  Evans,  and 
repeated  and  adhered  to  it  in  the  House 
of  Lords  in  Bella  v.  Neilson,  that  the 
anticipation  contained  in  a  prior  publi- 
cation must  give  really  the  same  foil  and 
sufficiently  precise  information  which  is 
required  in  a  specification.  If  it  were 
necessary  in  this  case  we  should  be  pre- 
pared to  adhere  to  and  act  upon  that 
view  of  the  law.  But  what  we  have  got 
in  this  case  is  not  one  clear  statement  by 


one  writer,  but  a  mass  of  paragraphs  ex- 
humed by  the  industry  of  the  defendants' 
advisers  from  a  number  of  publicatioiis 
as  follows : — 

A  letter  of  Professor  Kolbe  (who  was 
himself  the  real  author  of  the  patented 
process)  of  the  17th  of  December,  1859, 
in  the  113th  vol.  of  the  ''Annalen  der 
Chemie."  A  paper  by  himself  and  Laute- 
mann  in  the  115th  vol.  His  work  on 
"  Organic  Chemistry,"  vol.  i.,  published 
in  1855.  The  same  work,  vol.  iL,  pub- 
lished in  1861.  "A  Manual  of  Organic 
Chemistry,"  by  a  gentleman  of  the  name 
of  Kekule,  published  in  1867.  "  A  Trea- 
tise  on  Organic  Chemistry,"  by  Oerhardt, 
in  1854.  La>urent's  "  Annales  de  Chimie,'* 
date  not  given ; — all  but  the  first  two  being 
works  not  referred  to  in  the  defendants' 
particulars  of  objections,  and  therefore 
only  discovered  since  the  institution  of 
this  action. 

We  are  of  opinion,  that  if  it  re- 
quires this  mosaic  of  extracts  from 
annals  and  treatises,  spread  over  a  series 
of  years,  to  prove  the  defendants*  con- 
tention, that  contention  stands  thereby 
self-condemned.  As  for  annals,  in  par- 
ticular the  annual  registers  of  science,  one 
knows  that  in  every  country  every  year 
thousands  of  facts,  or  supposed  fkots, 
find  their  way  into  them — coming  like 
shadows,  so  departing,  without  leaving 
any  permanent  trace  biehind  them.  And 
if  it  could  even  be  shewn  that  a  patentee 
had  made  his  discovery  of  a  consecutive 
process  by  studying,  collating  and  apply- 
ing a  number  of  fkcts  discriminated  in 
the  pages  of  such  works,  his  diligent 
study  of  such  works  would  as  much 
entitie  him  to  the  character  of  an  inventor 
as  the  diligent  study  of  the  works  of 
nature  would  do.  The  same  thing  would, 
in  our  judgment,  hold  true  if  it  were 
suggested,  as  it  was  suggested  in  this 
case,  that  the  anticipating  information 
was  to  be  found  in  Kolbe's  volume  of  1855, 
Kolbe's  of  1861,  and  Kekule's  of  1867. 
We  do  not  ourselves  think  that  if  you 
were  to  take  all  the  extracts  together  as 
if  they  had  beeu  written  in  one  consecu- 
tive paper,  they  would  amount  to  any- 
thing like  an  anticipating  either  of  the 
principle  of  the  patented  invention  or  of 
any  process  for  applying  it.    Possibly  a 
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demisty  if  he  had  ihoagbt  of  it*  might 
have  dedaoed  from  the  statement  that 
oarbolic  acid  ia  partiallj  converted  into 
wliir^lio  acid  bj  dissolving  sodium  in  it 
in  the  presence  of  a  stream  of  carbonic 
acid,  the  chemical  explanation  of  the  fact 
that  it  was  so  produced  because  of  the 
action  of  dry  carbonic  acid  contained  in 
anhydrous  carbonate  of  soda,  and  guessed 
that  anhydrous  carbonate  of  soda  might 
be  wholly  converted  into  salicylate  of 
soda  by  passing  a  stream  of  dry  carbonic 
acid  gas  over  it.  But  then  no  chemist 
did  think  of  making  that  deduction  and 
guess  and  apply  them.  And  the  same 
observation  may  be  made  on  the  state- 
ment— '*  that  ready-formed  carbonate  of 
soda  is  partially  converted  into  salicvlate 
of  soda  when  heated  in  a  stream  of  dir 
carbonic  acid  has  been  proved  by  expen* 
ment ; ''  with  this  further  note,  that  the 
writer  ^evidently  at  that  time  had  not 
ascertained  or  realised  the  important  fact 
that  the  whole  of  the  carbolate  could  be 
80  converted.  That  statement  is  really 
the  nearest  approximation  to  the  dis- 
covery actually  patented,  and  seems  to 
us  conclusively  to  negative  the  theory  of 
anticipation.  It  is  imperfect  and  inaccu- 
rate, and  the  fact  that  that  particular 
chemist^  who  was  the  only  one  who,  in 
&ot,  knew  anything  about  it,  had,  even  in 
a  laboratory  experiment,  obtained  a  suc- 
cess which  he  could  only  describe  in  that 
very  qualified  way,  was  not  likely  to  lead 
A  manufacturer  or  practical  chemist  to 
think  of  doing  what  is  described  in  the 
specification.  It  would,  on  the  contrary, 
^ectuaUy  discourage  any  attempt  in  that 
direction.  We  have,  in  addition,  this 
l»oad  fiust,  that  with  all  the  knowledge 
sapposed  to  be  communicated  by  the 
domical  publications,  no  one  did  before 
the  patent  make  an  ounce  of  salicylic 
acid  through  the  use  of  caustic  soda, 
or  by  this  or  any  other  process  make 
salicylic  acid  at  any  practical  price  for 
general  use.  It  is  suggested  that  the 
demand  was  so  small  as  to  account  for 
this  indifierence  of  makers  to  the  dis- 
covery. But  there  was  a  demand  for  the 
article.  It  was  made  for  medical  pur- 
poses. No  apparatus  was  required  (ex- 
cept a  closed  vessel  such  as  is  at  hand  in 
every  chemical  works  and  laboratory  in 
Vox..  60. — Ckahc 
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the  world)  for  using  the  information 
which  is  supposed  to  have  been  commu- 
nicated to  the  world  that  a  cheap  material 
could  be  more  cheaply  and  effectually 
used  than  a  dear  one;  and  yet  the  in- 
stracted  chemical  world,  engaged  in  this 
matter,  continued  to  use  the  dear  material 
instead  of  the  cheap  one.  And  there  is 
another  view  of  tnis.  There  was  the 
whole  class  of  chemical  professors  and 
lecturers  and  writers  throughout  the 
civilised  world  interested  in  and  watching 
the  progrebs  of  chemical  science  and  art. 
It  is  certain  that  if  any  such  information 
had  reached  the  minds  of  any  of  them 
as  is  communicated  by  this  specification, 
it  would  have  been  set  forth  with  the 
fulness  and  detail  due  to  so  interesting  a 
chemical  phenomenon  as  this  peculiar 
action  of  carbonic  acid  gas  on  carbolic 
acid  in  combination  with  a  third  body, 
and  illustrated  by  an  experiment  so  at- 
tractive as  the  patented  process  would 
have  been  if  merely  used  as  a  lecture- 
room  exhibition.  One  of  the  defendants' 
own  witnesses,  Mr.  Dale,  and  his  French 
friend,  had  been  for  years  trying  in  vain 
to  utilise  carbolate  of  soda,  which  was 
the  refuse  produced  in  their  dye  works. 
We  are  satisfied,  therefore,  that  the  ob» 
jection  that  there  was  a  prior  anticipation 
of  the  discovery  has  wholly  failed.  We 
believe  entirely  what  the  scientific  wit- 
ness, Dr.  Armstrong,  stated*-that  the 
discovery,  tbe  subject  of  the  patent, 
took  him  entirely  by  surprise,  although 
he  had  been  a  pupil  of  Kolbe's,  and  was 
conversant  with  what  had  been  previously 
done  by  him  in  the  matter.  And  it  must 
be  borne  in  mind  that  there  is  a  great 
mass  of  scientific  evidence  to  the  like 
effect,  preponderating,  in  our  judgment, 
vastly  over  the  counter  evidence  of  the 
defendants.  And  on  this  it  is  to  be  noted 
that,  when  the  issue  is  whether  certain 
useful  and  sufficient  information  had  been 
griven  to  the  public  by  certain  scientific 
publications,  the  evidence  of  instructed 
and  skilled  men,  conversant  with  the 
special  literature,  that  no  such  information 
was,  in  fact,  conveyed  to  their  minds,  is 
far  more  to  the  point  than  evidence  of 
other  like  instructed  and  skilled  men, 
who,  speaking  pagt  litem  motam^  and  with 
all  the  new  light  thrown  on  the  subject, 
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conclude  now  that  the  information  was 
then  sufficient.  The  whole  may  he 
summed  up  thus:  No  one,  hefore  the 
patentee,  had  ever  practically  or  theoreti- 
cally taught  the  world  how  to  make,  out 
of  such  abundant  and  cheap  materials  as 
soda,  carbolic  acid,  carbonic  acid  gas  and 
hydrochloric  acid,  the  rare  and  expensive 
thing,  salicylic  acid.  No  cue  had  ever 
before  taught  the  world  the  simple  and 
fruitful  chemical  truth,  that  all  that  was 
required  to  effect  this  wonderful  trans- 
mutation was  to  make  the  carbonate  of 
soda  perfectly  anhydrous  and  perfectly 
desiccated.  We  now  come  to  the  second 
part  of  the  case.  Is  there  evidence  that 
the  defendants  have  infringed  the  patent 
for  the  plaintiff's  invention  P  The  defen- 
dants admit  that  they  have  obtained  the 
article  which  they  sell  by  Nenstadt's  pro- 
cess as  patented  by  him.  Now,  the  only 
distinction  between  the  one  process  as 
patented  and  the  other  is,  that  Neustadt 
begins  with  anhydrous  oarbolate  of  soda. 
Whether  this  would  make  any  difference, 
even  if  his  anhydrous  carbolate  of  soda 
were  made  in  some  different  manner  from 
the  plaintiff's,  it  is  not  material  to  enquire. 
But  it  may  bo  worth  noting  in  passing 
that  at  the  time  of  the  patent  carbolate 
of  soda  was  not  an  article  of  commerce. 
It  existed  in  some  works  as  worthless  and 
intractable  refuse,  and  with  that  exception 
it  probably  only  existed  in  Kolbe's  la- 
boratory, or  some  like  laboratory,  in  the 
minute  quantities  made  for  chemical  in- 
vestigation and  experiment,  and  existed 
only  to  be  destroyed  in  the  course  of  such 
investigation  and  experiment.  The  wit- 
nesses for  the  plaintiff  say  that  there  is 
now  no  other  practical  mode  of  obtaining 
it  than  the  plaintiff's,  and  that  they  have 
no  doubt  that  it  is  so  obtained.  The  de- 
fendants, who  must  have  known  how  he 
obtains  the  materials,  have  g^ven  no  evi- 
dence to  the  contrary.  We  are  satisfied, 
therefore,  that  the  evidence  of  the 
plaintiff's  witnesses  in  this  respect 
is  accurate,  and  that  the  defendants 
have  imitated  and,  in  fact,  adopted  the 
plaintiff's  invention.  But  in  the  course 
of  the  argument  a  doubt  was  suggested 
from  the  Bench  whether,  if  a  process  is 
patented  in  England,  and  the  patent  is 
for  the  process  only,  and  that  process  is 


imitated  abroad,  the  importation  of  the 
product  from  abroad  and  the  sale  of  it 
here  is  an  infringement  of  the  patent. 
But  it  appears  that  very  point  was  raised 
and  decided  by  me,  as  Vioe-ChanceUor, 
in  the  case  of  Ehnslie  v.  Baurner  as  £ar 
back  as  the  year  1869,  and  that  case 
was  approved  of,  adopted  and  followed 
by  the  Court  of  Exchequer  in  the  same 
year  in  the  case  of  Wright  v.  Hitchcock. 
The  latter  case  was,  it  is  true,  against 
the  vendor  of  a  product  made  in  this 
realm.  But  that  makes  no  difference  in 
principle,  which  is  that  the  mere  vendor 
of  such  a  product  is  an  infringer.  These 
cases  have  never  been  questioned.  It  is, 
of  course,  open  to  us  as  a  Court  of  Appeal 
to  reconsider,  and,  if  satisfied  that  they 
were  erroneous,  to  overrule  the  decisionB 
of  the  two  Courts  of  first  instance.  Bat 
we  see  no  ground  for  dissenting  from 
them.  It  is  true  that  the  statute  of  James 
(1)  only  mentions  *'  the  sale,  working  or 
making  of  any  manner  of  new  manufac- 
ture within  this  realm."  But  it  is  to  be 
observed  that  that  statute  gives  no  right 
to  the  inventor.  The  statute  is  a  statute 
for  abolishing  and  forbidding  monopolies, 
and  the  6th  section,  under  which  the 
Crown  acts  in  these  matters,  is  a  mere 
proviso  excepting  from  the  operation  of 
that  Act  certain  patents  or  grants  of 
privileges  which  are  to  be  ''of  such  force 
as  they  should  be  if  that  Act  had  never 
been  made,  and  of  none  other."  And  it 
is  from  the  ancient  power  and  prerogative 
of  the  Crown,  so  saved  and  preserved, 
that  every  patentee  derives  his  monopoly. 
What  the  Crown  could  lawfully  do,  and 
has  lawfully  done,  after  that  statute  is 
shewn  by  the  uniform  tenor  of  the 
letters  patent  which  have  been  since 
issued — issued  by  the  advice  and  au- 
thority of  every  law  officer  and  every 
holder  of  the  Great  Seal  for  upwards  of 
two  centuries  and  a-half.  The  power  of 
the  Crown  to  grant  such  letters  patent  of 
such  tenor  and  their  validity  has  never 
been  brought  in  question,  ana  such  form 
of  the  letters  patent  has  now  been  ex- 
pressly authorised  by  the  15th  and  16th 
Vict.  c.  83.  s.  54.  Nor  has  there  been 
any  straining  of  the  old  statute  in  what 

(1)  21  Ja4^  1.  c  8. 
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liAB  been  so  done  and  authorised.  All 
that  was  required  was  to  assame  that, 
when  the  Crown's  right  to  grant  the  sole 
privilege  of  working  or  making  was  saved, 
there  was  saved  with  it  the  power  to  make 
such  privilege  effeotnally  profitable  to  the 
trae  inventor.  The  question,  therefore, 
is  to  be  determined  by  the  true  con- 
struction of  the  letters  patent  themselves. 
It  was  on  that  construction  of  the  letters 
patent  that  the  case  of  Elmslie  v.  BotMrsier 
was  decided;  and  we  see  no  reason  to 
doubt  the  conclusion  there  arrived  at  that 
the  sole  right  granted  by  the  Crown  '*  to 
make,  use,  exercise  and  vend  the  iuven- 
tion  within  the  United  Kingdom,"  and 
ihe  right  to  have  and  enjoy  ''  the  whole 
profit,  benefit,  commodity  and  advantage 
accruing  and  arising  by  reason  of  the 
said  invention,"  includes  a  monopoly  of 
the  sale  in  this  country  of  products  made 
according  to  the  patented  process,  whe- 
ther made  in  the  realm  or  elsewhere.  It 
may  be  added,  the  patent  in  another  part 
expressly  forbids  any  person  directly  or 
indirectly  to  make,  use  or  put  in  practice 
the  invention.  A  person  who  makes,  or 
procures  to  be  made,  abroad,  for  sale  in 
this  country,  and  sells  the  product  here  is 
surely  indirectly  making,  using  and  put- 
ting in  practice  the  patented  invention. 
Any  other  construction  would,  in  fact^  in 
the  case  of  any  really  valuable  invention 
of  a  process,  render-  the  whole  privilege 
granted  by  the  Crown  futile.  When  the 
patent  was'  an  English  patent  only,  an 
imitator  would  only  have  had  to  establish 
his  factory  or  use  the  chemical  process  at 
Boulogne  or  Ostend,  and  he  would  efEec- 
tnally  deprive  the  inventor  of  the  "  whole 
profit,  benefit,  commodity  and  advantage" 
of  his  invention ;  and,  ^e  more  valuable 
the  invention,  the  more  certain  it  would 
be  that  the  prohibition  in  the  letters 
patent  would  be  so  indirectly  avoided ; 
that  is  to  say,  evaded.  We  are  of  opinion, 
therefore,  and  conclude  that  the  plaintiff 
has  established  the  validitv  of  his  patent, 
and  the  infringement  of  it,  and  that  the 
appeal  must  be  dismissed  with  costs. 


Solidton— Van  Sandan  &  Cnmming,  for  appel- 
IftntA ;  Loinlej  &  Ln&iley,  for  respondent. 
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In  re  savage's  trusts. 


WiU — Oonstruction — Direction  to  apply 
Share  of  Residue  *'  ae  part  of  my  resU 
duary  estate" 

A  teidatoT^  hy  his  vnUy  directed  that  hie 
trustees  should  stand  possessed  of  the  resu 
due  of  his  estate  upon  trusty  as  to  one-seventh 
part  thereof  to  invest  the  same^  and  pay 
the  income  to  his  daughter  for  life,  and 
after  her  death  to  hold  the  same  in  truest 
for  her  child  or  children  who  should  attain 
the  age  of  twenty-one  years;  hut  if  there 
should  be  no  sv^^h  child,  then  he  directed  his 
trustees  "  to  apply  the  said  share  as  part 
of  his  residuary  estate.**  He  afterwards 
declared  trusts  of  the  remaining  six  shares 
of  his  residuary  estate. 

F.  survived  the  testator,  hut  left  no  chUd 
who  aJktained  the  age  of  twenty-one  years : — 

Held,  that  tJis  share  of  F.  was  widis~ 
posed  of  hy  the  wUL 

Humble  v.  Shore  (7  Hare,  247 ;  1  Hem. 
&  M.  550  n )  and  Lightfoot  v.  Burstall 
(1  Hem.  &  M.  546;  33  Law  J.  Bep. 
Chanc.  188)  followed.  Crawshaw  v. 
Crawshaw  (49  Law  J.  Bep.  Chanc.  662  ; 
Law  Bep.  14  Ch.  D.  817)  distinguished. 

Petition. 

Thomas  Edward  Savage,  by  his  will 
dated  the  29th  of  October,  1869,  gave 
and  devised  his  residuary  real  and  per- 
sonal estate  to  trustees  upon  trust,  as  to 
the  real  estate,  to  sell  the  same,  and  as  to 
the  personal  estate  to  call  in  and  convert 
into  money  such  parts  thereof  as  should 
not  consist  of  money  or  Government  secu- 
rities, stocks  or  funds,  and  after  declaring 
the  trusts  of  two  legacies  for  the  benefit 
respectively  of  his  wife  and  his  daughter 
Elizabeth,  he  directed  that  his  tnutees 
should  stand  possessed  of  the  residue  of 
the  said  trust  moneys,  stocks,  funds  and 
securities  upon  trust,  as  to  one-seventh 
part  thereof,  to  invest  the  same  and  pay  the 
income  thereof  to  his  daughter,  Frances 
Boulding,  the  wife  of  John  Frederick 
Cook,  during  her  life,  for  her  separate 
use,  and  after  her  death  upon  trust  both 
as  to  capital  and  income  for  the  child 
or  children  of  his  said  daughter  Frances 
who  should  live  to  attain  the  age  of 
twenty-one  years ;  but  in  case  no  child  of 
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his  said  daughter  should  live  to  attain 
the  said  age,  he  directed  his  trustees  to 
apply  the  said  share  *'  as  part  of  his  re- 
siduary estate,"  and  as  to  one  other 
seventh  part  or  share,  upon  trusty  to 
invest  the  same,  and  apply  the  income 
thereof  for  the  henefit  of  his  grand- 
daughter, Emma  Boulding  Savage,  until 
she  should  attain  the  age  of  twenty-one 
years  or  die  under  that  age,  and  upon  her 
attaining  such  age  to  pay  the  capital  of 
the  said  share  to  his  said  granddaughter ; 
but  in  case  his  said  granddaughter  should 
die  under  the  age  of  twenty-one  years, 
he  directed  his  trustees ''  to  apply  her  said 
share  as  part  of  his  residuary  estate; "  and 
as  to  the  remaining  five  seventh  shares 
of  his  residuary  estate  in  trust  for  all  and 
every  his  other  five  children,  naming 
them. 

The  testator  made  three  codicils  to  his 
will. 

By  the  second  codicil,  dated  the  21st 
of  January,  1871,  he  directed  his  trustees 
to  stand  possessed  of  the  share  of  his 
residuary  estate  bequeathed  by  his  will 
to  his  son,  Seth  Holliday  Savage,  upon 
trust,  during  the  life  of  his  said  son,  to 
apply  the  income  thereof  in  manner  therein 
mentioned  for  the  benefit  of  the  said  S.  H. 
Savage  and  his  wife,  children  and  issue, 
and  subject  thereto  in  trust  for  the  child 
or  children  of  the  said  S.  H.  Savage 
who  being  a  son  or  sons  should  atteln 
the  age  of  twentv-one  years,  or  being  a 
daughter  or  daughters  should  attain  that 
age  or  marry,  and  if  no  child  of  the  said 
S.  H.  Savage,  being  a  son,  should  attain 
that  age,  or  being  a  daughter  should 
attain  that  age  or  marry,  then  "  in  trust 
for  the  testator's  other  children  in  equal 
shares." 

By  the  third  codicil,  dated  the  31st  of 
January,  1872,  the  testator  revoked  the 
bequest  in  favour  of  the  said  E.  B. 
Savage,  and  in  lieu  thereof  directed  his 
trustees  to  invest  a  sum  of  500J.  and 
apply  the  income  thereof  for  the  benefit 
of  the  said  E.  B.  Savage,  till  she  attained 
the  age  of  twenty-one  years  or  died  under 
that  age,  and  upon  her  attaining  that  age 
to  pay  the  said  sum  of  500Z.  to  her ;  but 
in  the  event  of  her  death  under  that  age 
he  directed  the  said  sum  of  500Z.  "  to  be 
applied  as  part  of  his  residuary  estate." 


And  he  declared  that  his  said  wiU  and 
three  codicils  should  be  read  and  con* 
strued  as  if  the  part  or  share  of  his 
residuary  estate  which  his  trustees  were 
therein  directed  to  stand  possessed  ofibr 
or  for  the  benefit  of  each  of  his  children 
had  been  one-sixth  instead  of  one-seventh. 

The  testator  died  on  the  6th  of  January, 
1873,  leaving  a  widow  and  seven  children 
and  his  said  granddaughter,  E.  B.  Savage, 
surviving. 

Frances  Boulding  Cook  died  in  1879, 
having  had  one  child  only,  a  daughter, 
who  died  in  1880,  a  spinster,  and  under 
the  age  of  twenty-one  years,  and  upon 
her  death  the  question  arose  whether  or 
not  the  share  of  the  testator's  residuaiy 
estate,  bequeathed  upon  trust  for  the 
benefit  of  F.  B.  Cook,  was  disposed  of 
by  the  will,  and  accordingly  the  trustees 
of  the  will,  under  the  provisions  of  the 
Trustee  Relief  Act  (10  &  11  Vict.  o.  96), 
paid  into  Court  the  sum  of  2,771{.  5f.  5(2., 
as  representing  the  said  share. 

This  was  a  petition  by  some  of  the 
residuary  legatees  named  in  the  will, 
asking  that  the  2,771Z.  5^.  5(2.  so  paid  in 
should  be  paid  out  to  them. 

Mr.  W,  Pearson  and  Mr,  Ccidman  Jones^ 
for  the  petitioners,  submitted  that  this 
share  of  residue  passed  under  the  pft 
contained  in  the  will,  and  was  divisible 
among  the  testator's  other  children  as 
residuary  legatees.    They  relied  upon 
Orawshaw  v.  Orawshaw  (uhi  supra), 
Mr,  Rohijison  and  Mr.  Dundas  Oardiner^ 
for  some  of  the  next-of-kin,  contended 
that  the  share  was  undisposed  of  by  the 
will  and  codicils,  and  went,  as  to  so  much 
of  it  as  was  composed  of  real  estate,  to 
the  testator's  heir-at-law,  and  as  to  so 
mach  as  was  personalty  to  the  testator's 
next-of-kin.     They  referred  to 
Humble  v.  Shore  (uhi  supra)  ; 
Lighifoot  V.  BwrstaU  («W  supra)  ; 
Sykes    V.   Sykes,  36    Law   J.  Eep, 
Chano.  938 ;    37  ibid.  367 ;  Law 
Bep.  4  £q.  200 ;  Ibid.  3  Chano. 
301; 
and 

In  re  Barker's  Estate.    Hetherington 
V.  Longrigg^  Law  Biop.  15  Ch.  D. 
635. 
Mr,  Oraham  Hastings  and  Mr,  Borth- 
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wck^  for  oUier  respondents  in  the  same 
interest^  dted 

In  re  Beviss's  Trusts,  20  W.R  359. 

Mr.  Hadleyy  for  the  trostees. 

Mr.  W,  Pearson,  in  reply. 

Hall,  V.G. — ^I  am  unable  to  oome  to 
the  oonclusion  that  there  are  words  in 
ibis  will  sufficient  to  constitnte  a  gift 
over  of  the  share  of  residue  now  in  ques- 
tion.    The  raMo  decidendi  of  Humble  y. 
Shore  and  the  other  similar  cases  is  that 
jou  must    have  some  clear  expression 
of  meaning  shewing  that  the  testator  in- 
tended to  gire  the  share  of  residue,  the 
tniBtB  of  which  have  failed,  to  some  per- 
son or  persons  other  than  the  original 
donee;  that  there  must  be  language  to 
give  that  share  to  the  persons  who  are 
entitled  to  the  other  shares.   In  language 
there  is  nothing  of  that  kind  here.     Of 
course,  a  strict  construction  of  the  words 
used  in  this  will  would  be  absurd.     The 
testator  cannot    have  meant  that   this 
share  was  to  go  in  exactly  the  same  way 
as  the  residue,  for  that  would  include 
the  particular  share  itself.     Something, 
therefore,  must  be  imported  into  the  will, 
so  as  to  exclude  the  trusts  of  that  share, 
and  to  make  it  go  as  the  other  shares,  in 
ezclosion  of  that  the  trusts  of  which  have 
failed.    The  trust  here  is  to  ''apply  the 
said  share  as  part  of  my  residuary  es- 
tate."      In  Humble  v.  Shore  and    the 
other  cases  cited  the  words  "  sink  into  " 
or  *'  fiJl  into  "  the   residue,  or  similar 
words,  were  used  ;  and  it  was  considered 
that  where  you  have  such  language  as 
that  there  is  no  disposition  of  the  share, 
even  thongh  there  may  be  words  direct- 
ing payment  or  application  of  the  share. 
It  is  held  that  the  words  "  sink  into  and 
form  part  of  the  residue'^  are  in  effect 
inoperative,   and  that  the  other  words 
associated  with  them  are  not  of  them- 
selves sufficient  to  cany  the  share  undis- 
posed of.  The  argument  that  those  words 
are  not  sufficient,  by  reason  of  their  asso- 
ciation with  the  words  ''sink  into  and 
form  part  of  the  residue,"  but  are  suffi- 
cient if  not  so  associated,  is  one  which  I 
cannot  follow.    It  seems  to  me,  on  those 
decisions,  that  unless  we  can,  upon  a  fair 
construction,  discover  a  direction  to  pay 
and  apply  the  particular  share  upon  the 


MlCHAELBtAS  1880  to  MlCFAKt«MAB  1881. 


183 


trusts  declared  of  the  other  shares,  there 
must  be  an  intestacy.  That  was  the 
conclusion  I  came  to  in  Hethenngton  v. 
Longrigg,  upon  an  examination  of  the 
cases  which  have  been  cited,  and  after 
referring  to  the  decision  of  the  Court  of 
Appeal  in  the  unreported  case  of  Homfray 
V.  Darby,  where  there  was  a  direction 
that  the  share  in  question  should  "  sink 
into  and  form  part  of  the  testator's  resi- 
duary estate."  All  the  cases  were  then 
considered  by  me.  In  Hwnble  v.  Shore 
there  was  a  more  express  direction  than 
is  to  be  found  here,  because  the  words 
"  and  be  applied  accordingly "  were 
superadded. 

The  Master  of  the  Bolls  in  Orawshaw 
V.  Orawshaw  considered  that  the  case 
then  before  him  was  distinguishable 
from  Humble  v.  Shore  and  the  other 
cases ;  but  he  fully  admitted  the  autho- 
rity of  those  cases,  and  that  he  was 
bound  by  them.  In  Orawshaw  v.  OraiW' 
shaw  the  codicil  was  the  governing  in- 
strument, and  the  words  were  "paid 
and  applied  according  to  the  trusts  of 
my  will."  There  was  that  distinction — 
we  have  not  any  similar  words  in  the 
present  case.  The  Master  of  the  Bolls 
in  the  first  part  of  his  judgment  said, 
"  Here  the  words  are  not  precisely  similar 
to  those  in  the  cases  which  have  been 
referred  to."  He  made  that  observa- 
tion, and  he  then  commented  unfavour- 
ablv  on  the  reasoning  in  Humble  v.  Shore 
and  Lightfoot  v.  BurstaU,  and  said  that 
those  decisions  were  founded  simply  on 
the  ground  that  a  direction  that  a  share 
of  residue  should  fifdl  into  the  residue  is 
mere  surplusage,  and  means  nothing 
more  than  that  which  the  law  would  of 
itself  imply.  I  cannot  quite  accede  to 
that,  because  the  observations  and  rea- 
soning in  which  yice-Ghancellor  Wigram 
deals  with  the  words  "be  dispos^  of 
accordingly,"  which  followed  the  words 
"  sink  into  the  residue,"  rather  seem  to 
shew  that  he  did  not  base  his  judg- 
ment wholly  on  that  ground ;  but,  how- 
ever that  may  be,  the  Master  of  the  Bolls, 
in  giving  his  judgment,  said  that  the 
words  in  the  case  before  him  were  dif- 
ferent from  those  in  Humble  v.  Shire,  and 
considered  that  the  words  of  gift  before 
him  were  not  mere  surplusage.      The 
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reasoning  in  favour  of  the  conclusion  ar- 
rived at  by  the  Master  of  the  Bolls  is 
more  cogent  if  there  are  words  pointing  to 
a  substantive  disposition  of  the  particular 
share,  and  here  there  are  no  such  words. 
The  Master  of  the  Rolls  compared  the 
language  of  the  wills  in  the  previous 
cases  with  that  of  the  will  and  codicil 
before  him,  and  particularly  with  the 
words  in  the  ultimate  gift  in  the  codicil, 
which,  so  far  as  I  collect,  operated  so 
forcibly  on  his  mind  as  to  enable  him  to 
say  that  the  true  meaning  was  that  the 
share  was  intended  to  go  to  persons 
other  than  those  to  whom  it  had  origin- 
ally been  given ;  that  is  to  say,  that  it 
was  to  go  upon  trusts  other  than  and 
exclusive  of  the  trust  which  had  come 
to  an  end.  I  consider  that  the  authori- 
ties which  have  been  referred  to  are  not 
materially  distinguishable  from  the  pre- 
sent case,  and  that,  were  I  to  decide 
otherwise,  I  should  be  making  a  distinc- 
tion not  generally  approved  and  contrary 
to  the  views  enterbiined  by  Vice-Chan- 
cellor Wigram  in  the  case  before  him. 

Certain  expressions  contained  in  this  will 
and  codicil  have  been  commented  upon 
in  the  argument  as  being  favourable  or 
unfavourable  to  the  two  views  presented. 
With  regard  to  the  distinction  attempted 
to  be  drawn  between  a  gift  of ''  residue  " 
simpliciter  and  a  gift  of  the  "  residue  of 
the  said  trust  moneys,  stocks,  funds  and 
securities,"  I  confess  I  am  not  able  to 
appreciate  it.  It  is  too  refined  for  me. 
It  is  also  said  that  the  codicils  shew  that 
the  testator  knew  how  to  declare  trusts  for 
persons  other  than  those  in  whose  favour 
the  original  trusts  of  the  share  had  been 
declared ;  and  that  if  he  had  meant  it,  he 
could  have  said  something  to  that  effect 
in  this  case.  That  argument,  so  far  as  I 
see,  is  rather  fisi>vourable  to  the  view  that 
there  is  an  intestacy.  I  think  that  the 
omission  here  of  the  language  which  the 
testator  has  elsewhere  used,  rather  shews 
that  there  was  nothing  reasonably  clear 
and  definite  in  his  mind,  and  that,  in 
fact,  he  did  not  understand  the  opera- 
tion of  the  particular  clause.  I  rather 
think  that  he  had  not  in  his  mind  any 
trust  for  a  set  of  children  exclusive  of 
this  particular  child.  The  codicil  in 
which  he  varies  the  gift  to  one  child. 


and  directs  that  the  residue  is  to  be 
divided  into  sixths  instead  of  sevenths, 
does  not,  I  confess,  seem  to  me  to  carry 
the  argument  any  further  on  the  one 
side  or  the  other.  There  is  nothing  in 
the  context  or  provisions  of  this  will  from 
which  I  can  spell  out  anything  to  enable 
me  to  say  that  there  is  no  intestacy.  So  far 
as  I  may  rightly  express  my  opinion,  I 
should  think  it  is  a  misfortune  that  this 
will  was  not  so  framed  as  to  carry  the  share 
of  residue ;  but  I  hold,  according  to  the 
authorities,  that  it  is  not  so  framed. 
There  must  be  a  declaration  that  this 
share  of  residue  is  undisposed  of,  and 
enquiries  to  ascertain  how  much  arises 
from  real  and  how  much  from  personal 
estate. 


Solicitors — Surann  &  Co.,  for  S.  H.  Savage ;  A.  R. 
Oldman,  agent  for  Capam,  Willders  k  Oapam, 
Holbeach,  for  the  other  parties. 


Malins,  V.C. 
1880 
Dec 


i,V.C.l 

10.         >       In 

.3.      J 


re  hill's  tbusts. 


Mortnuiin — Charity — Legacy  cormtUng 
partly  of  the  Proceeds  of  Sale  of  Land — 
Apportionment, 

JoBiah  H,  by  hie  vnU  gave  all  his  real 
and  personal  estate  to  trustees^  upon  trust 
(after  the  death  of  A,)  to  convert  the  trust 
premises  into  money ^  and  thereout  to  pay 
a  legacy  of  5,000^.  to  his  brother^  Jacob  HI 
Jacob  6,  by  his  unll  (in  effect)  bequecUhed 
this  lega^  to  charitable  purposes.  At  Uie 
death  of  Jacob  H.,  the  legacy  was  stiU  re- 
versionary,  and  the  real  estate  of  the  first 
testator  had  not  been  sold : — 

Held,  that  the  legacy  did  notfaU  entirely  ; 
but  that  there  must  be  an  apportionment^ 
and  that  so  much  of  the  legacy  as  was 
payable  out  of  pure  personalty  wa^  weU 
given. 

ft 

Petition. 

*  y  Josiah  Hill,  by  his  will  dated  the  2nd 
of  November,  1835,  devised  and  be- 
qneathed  all  his  real  and  personal  estate 

'  to  trustees,  upon  trust  at  such  times  as 
they  in  their    discretion    should  think 
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proper  to  sell  and  convert  into  moneyi  to 
inyest  the  proceeds,  and  to  pay  tbe  income 
thereof  to  his  daughter,  Louisa  Hill, 
during  her  life ;  and,  after  her  decease,  in 
case  she  should  die  leaving  no  children 
(which  event  happened),  upon  trust  to 
convert  the  trust  premises  into  money, 
and  to  dispose  of  the  same  (amongst 
other  things)  in  payment  of  legacies  of 
3,0002.  and  2,0002.  to  his  brother,  Jacob 
Hill. 

Josiah  Hill  died  in  January,  1836.  A 
suit  was  shortly  afterwards  instituted  to 
administer  his  estate,  in  the  course  of 
which  it  was  found  that  the  value  of  the 
pure  personal  estate,  at  the  time  of  his 
death,  was  about  15,0002.,  and  that  the 
value  of  the  real  estate  and  the  personal 
estate  savouring  of  realty  was  about 
3»0002. 

Jacob  mil  W  his  will  dated  the  12th 
day  of  March,  1858,  after  directing  pay- 
ment of  his  debts  and  l^icies,  gave 
(after  the  death  of  his  niece,  Louisa  Hill) 
all  his  residuary  personal  estate  to  which 
he  was,  under  the  will  of  his  late  brother 
Josiah  Hill  or  otherwise,  entitled  to  his 
trustees,  Upon  tfust  to  pay  and  transfer 
eight  equal  twelfth  parts  thereof  unto 
certain  persons  therein  mentioned,  *'  and 
npon  trust  to  pay  and  transfer  unto  the 
treasurer  for  the  time  being  of  each  of 
the  aftier-named  charitable  or  religious 
institutions  or  societies — ^that  is  to  say, 
*  The  Licorporated  Society  for  the  Pro- 
pagation of  the  Gospel  in  Foreign  Parts,' 
"Rie  Church  Missionary  Society,*  'The 
Church  Pastoral  Aid  Society,'  and  *  The 
Bristol  Infirmary  '—one  equal  twelfth  part 
of  such  of  his  residuary  personal  estate 
as  he  was  by  law  enabled  so  to  give." 

The  testator,  Jacob  Hill,  died  in  the 
year  1862,  and  his  niece,  Louisa  HiU,  in 
September,  1872.  The  whole  of  his  per- 
sonal estate,  other  than  the  amount  de- 
rived under  the  will  of  his  brother  Josiah 
Hill,  was  exhausted  in  payment  of  his 
debte  and  legacies. 

In  the  year  1874,  pursuant  to  an  order 
made  in  tiie  administration  suit,  the  real 
estate  of  Josiah  Hill  was  sold.  Under 
another  order  of  the  Courts  the  trustees 
of  Jacob  HiU's  will  had  recently  been 
paid  a  sum  amounting  (after  deducting 
expenses)  to  4,9942.  lot.  Td.  in  respect  of 


the  two  legacies  of  3,0002.  and  2,0002. 
The  trustees  divided  this  sum  into  twelve 
equal  parts,  paid  eight  of  such  parts  to 
the  several  persons  entitled  thereto,  and 
then  paid  the  remaining  four  parts, 
amounting  together  to  1,6642.  18«.  8(;2., 
into  Court  under  the  Trustee  Belief  Act. 
This  petition  was  now  presented  by  the 
legal  personal  representative  of  Louisa 
Hill  (the  sole  next-of-kin  of  Jacob  Hill), 
claiming  a  declaration  that  the  bequest  in 
Jacob  Hill's  will  to  the  four  above- 
mentioned  charities  had  failed,  and  that 
the  fund  in  Court  belonged  to  her,  as 
legal  personal  representative  of  the  sole 
next-of-kin. 

Mr,  Charles  Browne,  for  the  petition. — 
The  fund  in  Court  represents  a  legacy  to 
four  charities,  payable  partly  out  of  the 
personalty  and  partly  out  of  the  proceeds 
of  sale  of  the  real  estate  of  Josiah  Hill. 

[Malivs,  Y.C. — So  far  as  it  arises  from 
the  sale  of  land,  it  cannot  be  given  to  a 
charity.] 

And  there  can  be  no  apportionment  so 
as  to  make  that  part  of  the  legacy  payable 
out  of  pure  personalty  available  for  the 
charitable  bequest-* 

Brook  V.  BacUetfy  37   Law  J.  Bep. 
Chanc.  884;  Law  Bep.  3  Chanc. 
672. 
The  legacy,  therefore,  wholly  fails. 

Mr,  Horslmrgh,  for  parties  in  the  same 
interest. 

Mr,  John  Pearson  and  Mr,  Dibdin,  for 
two  of  the  charities. — In 

Brook  V.  Badley  (uhi  supra) 
the    legacy  was  treated  as  exclusively 
charged  on  land — see  the  judgment  in  the 
Court  below,  36  Law  J.  Bep.  Chanc.  741 ; 
Law  Bep.  4  Eq.  106. 

Here  there  is  an  express  finding  by  the 
chief  clerk  that  the  amount  of  the  pure 
personalty,  at  the  death  of  Josiah  Hill, 
was  five  times  as  much  as  the  amount  of 
the  realty  and  impure  personalty.  So 
much  of  the  legacy  as  is  payable  out  of 
pure  personalty  is  well  given. 

Mr  Maidlow  and  Mr,  Stocky  for  the  two 
other  charities. 

Mr.  Charles  Brovme,  in  reply. — At  the 
death  of  Jacob  Hill  the  legacy  was  still 
reversionary.  It  still  consisted  of  money 
to  be  produced  by  the  sale  of  land,  and 
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was,  therefore,  an  interest  in  land  within 
the  Statute  of  Mortmain. 

[Malins,  V.C,  referred  to  his  own  de- 
cision in 

Ashworth  Y.  Ifunn,  47  Law  J.  Bep. 
Ghano.    747;  affirmed  on  appeal, 
ante,  p.  107  ;  Law  Bep.  15  Gh.  D. 
363.] 
Brook  V.  Badley  (uhi  supra) 
is  an  express  decision  that,  whenever  the 
legacy  is  charged  on  real  estate— although 
the  real  estate  may  only  represent  a  small 
portion  of  the  testator's  estate — the  legacy 
fails  entirely,  and  there  cannot  be  an 
apportionment.     He  also  referred  to 

SJuidboU  V.  Thornton,  17   Sim.  49; 
18  Law  J.  Rep.  Ghanc.  392. 

Malins,  Y.G. — In  this  case  the  testator, 
Jacob  Hill,  was  entitled  to  a  legacy  of 
5,000Z.  under  the  will  of  his  brother, 
Josiah  Hill.  This  legacy  was  charged 
upon  Josiah  Hill's  general  estate,  i*eal 
and  personal;  and  it  appears,  from  the 
chief  clerk's  certificate,  that  his  pure  per- 
sonal estate  amounted  to  nearly  15,0002., 
and  that  the  impure  personalty  and  realty- 
was  rather  less  than  3,0002. 

Now  the  rule  is  very  clear  that  when- 
ever property  consists  of  the  proceeds  of 
sale  of  real  estate,  or  is  charged  upon  real 
estate,  it  cannot  be  bequeathed  to  a 
charity ;  because,  in  either  case,  it  is  an 
interest  in  land  within  the  Statute  of 
Mortmain.  For  this  reason  it  has  been 
decided  that  the  owner  of  a  mortgage 
debt  cannot  five  it,  by  his  wiU,  to  a 
charity.  In  Ashworth  v.  Munn  I  held — 
and  my  decision  was  affirmed  on  appeal — 
that  a  partner  in  a  mercantile  firm  could 
not  give  the  proceeds  of  sale  of  his  share 
of  certain  real  estate,  which  was  held  as 
partnership  property,  to  charitable  uses, 
because  it  was  an  interest  in  land  within 
the  Statute  of  Mortmain. 

But  is  there  any  reason  why  this  legacy 
should  not  be  given  to  a  charity,  so  far  as 
it  is  payable  out  of  the  pure  personalty  ? 
I  can  see  none.  I  am  met  by  the  decision 
of  the  Master  of  the  Bolls  in  Brook  v. 
Badley ;  but  I  cannot  read  that  case 
without  seeing  that  the  decision  proceeded 
upon  the  assumption  that  the  legacy  was 
wholly  charged  upon  the  land,  else,  why 
should  there  not  have  been  an  enquiry  to 


ascertain  the  relative  values  of  the  real 
and  personal  estate  P  The  Lord  Chan- 
cellor also,  before  whom  that  case  came 
on  appeal,  evidently  proceeded  upon  the 
ground  that  the  legacy  was  wholly 
charged  upon  the  land.  For  the  purpose 
of  my  decision  in  the  case  now  before  me, 
I  assume  the  decision  m  Brook  v.  Badley 
to  be  correct,  and  that  in  that  case  the 
legacy  was  wholly  charged  upon  real 
estate  sufficient  to  pay  it.  Now  here  the 
real  estate  is  clearly  insufficient  to  pay 
the  legacy — the  legacy  can  only  be  paid 
out  of  the  real  estate  to  the  extent  of 
about  one-seventh. 

I  hold,  therefore,  that  so  far  as  the 
fund  coming  under  Josiah  Hill's  will  was 
derived  from  the  proceeds  of  sale  of  real 
estate  or  from  personalty  savouring  of 
realty,  the  legacies  to  the  charities  fiul ; 
but  so  far  as  they  are  derived  from  pure 
personalty  they  are  well  given;  and  tJiere 
must  be  a  declaration  accordingly. 


Solicitors — ^A.  J.  Day,  ibr  the  petition;  Sarr, 
Gribble  &  Go. ;  Bridges,  Sawtell  &  Ca ;  Nichol, 
Manisty  &  Co.,  and  B.  Smith  &  Wilmer,  for 
respondents. 


Iec.l8.     J      o«o^^8»^- 


STEWABT. 

STIWABT. 


Malins,  V.C. 
18 
Dec 

One  of  Three  Executors — Beiainer-'^i  §r 
33  Viet.  c.  46. 

The  statute  32  ^  33  Viet.  c.  46  (which 
abolishes  the  distmetion  between  spedaUy 
and  simple  contract  debts  in  the  adminislra^ 
turn  of  the  estate  of  a  deceased  person)  does 
not  affect  the  executor^s  right  of  retainer. 

Adjourned  summons. 

This  was  an  application  on  the  part  of 
the  defendants  (the  three  executors  of  the 
late  William  Stewart,  the  testator  in  the 
action)  that  the  defendant,  Heniy  Bissill, 
as  one  of  the  executors,  might  be  at 
liberty  to  retain  in  respect  of  a  debt  due 
to  himself  and  another  under  a  bond  of 
the  testator  dated  the  28th  of  July,  1879. 

The  action  was  brousht  by  G^rge 
Crowder,  on  behalf  of  himself  and  iJl 
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other  the  oreditorg  of  William  Stewart, 
agamst  his  ezeeatorB  for  the  administra- 
tion  of  his  estate. 

William  Stewart  was  entitled  to  one- 
fifth  share  of  the  residue  of  the  estate  of 
his  father,  the  late  Charles  Stewart.  This 
estate  was  being  administered  in  another 
branch  of  the  Chancery  Division,  and  a 
reoeiyer  had  been  appointed. 

William  Stewart  died  in  Noyember, 
1879. 

lifr.  H.  Bissill  now-applied  for  leave  to 
receive  a  snm  of  1862.,  being  the  amonnt 
in  the  hands  of  the  receiver,  payable  on 
aooonnt  of  income  dueto  William  Stewart's 
estate,  in  respect  of  his  share  of  the  resi- 
due of  his  fiEither's  estate ;  and  to  retain 
the  same  in  respect  of  the  above-mentioned 
debt. 

Mr,  Olane  and  Mr.  BisaiU,  for  the  sum- 
mons.— ^The  question  is,  whether  this 
sum  of  1862.,  now  in  the  hands  of  the 
receiver,  is  legal  assets,  so  as  to  give  the 
executor  the  right  of  retainer.  The  real 
test  whether  an  item  of  property  ought 
or  ought  not  to  be  considered  legal  assets 
is,  whether  an  executor  has  a  right  to  re- 
cover the  same,  "  merely  virtute  officii  ;  " 
and  it  does  not  matter  that  the  property 
is  of  an  equitable  nature,  or  that  the 
executor  has  to  come  to  a  Court  of  equity 
to  recover  it — 

Eddie  on  Adminiatration  of  AsseUj 

p.  5; 
Cock  V.  Oregsofhy  3  Drew.  547,  549 ; 
25  Law  J.  Rep.  Chanc.  700 
(cited  with  approval  in 

AUomey-General  v.  Brunning^  8  H.L. 

243 ;  30  Law  J.  Bep.  Ezch.  379). 

An  executor  mav  retain  not  only  for 

debts  to  which  he  is  entitled  beneficially, 

but  also  for  those  to  which  he  is  entitled 

as  trustee — 

Sander  v.  Heathfield,  44  Law  J.  Hep. 

Chanc.    113;  Law  Rep.   19  Eq. 

21. 

The  right  of  retainer  is  a  well-established 

right  of  the  executor,  which  the  Court 

will  not  attempt  to  curtail — 

Biehmond  v.  White,  48  Law  J.  Rep. 
Chanc.  798 ;  Law  Rep.  12  Ch.  D. 
361. 
They  also  referred  to 
Boyd  V.  Broohs,  34  Beav.  7 ;  affirmed 
Vol.  60,—Cuaxc, 


on  appeal,  34  Law  J.  Rep.  Chanc. 
605; 
Be  Oamphell,  Law  Rep.  W.N.   80, 
p.  199. 
Mr.  J.  Pearson  and  Mr.  Badcock,  for  the 
plaintifEs  in  the  action,  the  general  ere. 
ditors.-^— We  do  not  dispute  the  authority 
of 

Cook  V.  Oregson  (vhi  supra)  ; 
AUomey-Qeneral  v.    Brunniv^   (juhi 
supra)  ; 
or 

Boyd  V.  Brooks  (uhi  supra)  ; 
but  all  these  cases  were  decided  prior  to 
the  passing  of  the  Act  of  32  &  33  Vict, 
c.    46,  which  abolishes  the    distinction 
between   specialty  and  simple    contract 
creditors  in  the    administration  of  the 
assets  of  a  deceased  person.  That  Act  has 
incidentally  abolished  the  right  of  re- 
tainer; for,  if  not,  an  executor  can  now 
retain  (by  virtue  of  the  Act)  for  a  simple 
contract  debt  against  a  specialty  debt, 
which  he  could  not  have  done  under  the 
old  law,  and  the  indirect  effect  of  the  Act 
will  be  to  extend  the  right  of  retainer. 
IMr.  Ohsse  referred  to 
Kent  V.  Pickering,  2  Keen,  1 ;  6  Law 
J.  Rep.  Chanc.  375, 
as  shewing  that  one  of  two  executors  has 
a  right  to  retain  his  own  debt  out  of  a 
balance  due  from  both  to  the  estate.] 

Here  the  sum  claimed  is  not  yet  in  the 
possession  of  the  three  executors. 

Mr.  Olasse  was  not  called  upon  to  reply. 

Malins,  Y.C. — The  point  in  this  case 
is  as  to  the  right  of  one  of  three  executors 
to  exercise  the  right  of  retainer.  William 
Stewart,  the  testator  in  the  action,  ap- 
pointed three  executors,  of  whom  Mr. 
Henry  Bissill  is  one.  William  Stewart's 
estate  is  entitled  to  receive  a  part  of  his 
other's  personal  estate;  and  whatever 
share  of  the  father's  estate  would  have 
been  payable  to  William  Stewart,  if  living, 
will  now  be  paid  to  his  three  executors, 
and  they  will  receive  that  share  as  part 
of  the  personal  estate  of  their  testator, 
Willison  Stewart.  Therefore  this  case 
will  come  strictly  within  the  rule  laid 
down  by  Yice-Chancellor  Eindersley  in 
Cook  V.  Oregson,  that  every  item  of  pro- 
perty which  the  executor  has  recovered, 
or  has  a  right  to  recover  merely  virtute 
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officii — ^which  oomes  to  him  as  exeontor — 
is  legal  assets.  That  being  so,  the  right 
of  retainer  applies,  and  applies  equally 
whether  he  be  sole  executor  or  whether 
he  be  one  of  three  executors. 

Here,  if  the  money  were  to  be  now 
paid,  it  would  come  into  the  hands  of  the 
three  executors ;  and  Mr.  Henry  Bissill 
would  be  entitled  to  exercise  his  right  of 
retainer,  though  the  other  two  executors 
dissented.  So  that,  apart  from  the  effect 
of  the  recent  statute,  there  is  really  no 
dispute  in  this  case,  because  Mr.  Pearson 
declined  to  argue  the  general  question. 
And  it  is  settled  law,  as  I  said  in  giving 
judgment  in  Sander  v.  Heathfield,  that 
an  executor  may  retain  ''not  only  for 
debts  which  he  claims  beneficially,  but 
also  for  those  to  which  he  is  entitled 
as  trustee."  Therefore,  under  the  old 
law,  Mr.  Henry  Bissill  would  clearly  have 
the  right  of  retainer. 

But  then  Mr.  Pearson  says  that  the 
law  has  been  altered  by  the  Act  of  32  & 
33  Vict.  c.  46.  I  should  be  very  glad 
indeed  to  concur  in  such  a  view,  because 
I  think  that,  in  many  cases,  the  exercise 
of  the  right  of  retainer  works  grreat  in- 
justice. It  is  said  that  this  Act  must  be 
construed  with  reference  to  the  mischief 
intended  to  be  remedied.  I  quite  agree. 
The  Act  contains  a  recital  that  "it  is 
expedient  to  abolish  the  distinction  as  to 
priority  of  payment  between  specialty 
and  simple  contract  debts  of  deceased 
persons" — that,  and  that  alone,  is  the 
object  of  the  Act ;  that  distinction  was, 
in  my  opinion,  quite  as  absurd  as  the  right 
of  retainer.  Now  I  must  read  this  en- 
actment as  being  consistent  with  its  title, 
and  with  the  express  recital  of  its  object. 
It  enacts  that,  in  the  administration  of 
the  estate  of  a  deceased  person  ''  no  debt 
or  liability  of  such  person  shall  be  entitled 
to  any  priority  or  preference  by  reason 
merely  that  me  same  is  secured  by  or 
arises  onder  a  bond,  deed  or  other  instm- 
ment  under  seal,  or  is  otherwise  made  or 
oonstitated  a  specialty  debt;  but  all  the 
creditors  of  such  person,  as  well  specialty 
as  simple  contraict,  shall  be  treated  as 
standing  in  equal  degree"  —  that  is, 
equally  as  between  specialty  and  simple 
contract  creditors — "  and  be  paid  accord- 
ingly out  of  the  assets  of  such  deceased 


person,  whether  such  assets  are  legal  or 
equitable." 

Then  it  is  said,  that  if  the  words  "in 
equal  degree  "  simply  mean  equally  as 
between  specialty  and  simple  contract 
creditors,  the  effect  will  be  to  extend  the 
right  of  retainer;  that  the  Act  haying 
abolished  the  distinction  between  specialty 
and  simple  contract  creditors,  the  executor 
may  now  retain  against  all  such  creditors 
— which,  if  he  were  only  a  simple  contract 
creditor,  he  could  not  do  under  the  old 
law.  That  may  be  so  ;  but  I  cannot  hold 
that  to  be  a  ground  for  extending  the 
operation  of  the  statute  so  as  to  affect  the 
right  of  retainer. 

In  my  opinion  the  words  "in  equal 
degree  "  simply  mean  equally  as  between 
specialty  and  simple  contract  creditors; 
and  the  Act  does  not  in  the  slightest 
d^^ree  interfere  with  the  executor's  right 
of  retainer.  I  therefore  come  to  the  con- 
clusion that  Mr.  Henry  Bissill  is  entitled 
to  the  right  he  claims.  It  is  said  that  he 
is  claiming  to  retain  as  trustee ;  but,  as 
I  decided  in  Sander  y.  HecUhfield^  the 
mere  fact  of  his  being  a  trustee  does 
not  affect  the  question.  The  order  will 
be  as  asked  for  by  the  summons. 

At  the  close  of  the  judgment  Mr.  Olas$€ 
referred  to 

WUUams  y.    Williams^  42   Law  J. 
Rep.  Chanc.  158;  Iaw  Rep.   15 
Eq.  270 
(approyed  of  in 

Be  Stiibhs.  Hanson  y.  Siubbs,  4^7 
Law  J.  Rep.  Ohanc.  671;  Law 
Rep.  8  Oh.  D.  154) ; 
as  shewing  that  the  Act  of  32  A  33  Vict, 
c.  46,  though  it  abolished  the  distinction 
between  specialty  and  simple  contract 
creditors,  did  not  affect  the  priority  of 
judgment  creditors. 


Sdidton^ Jones,  Blazland  &  Son,  for  rommotn ; 
Orowder,  Anstie  A  Visard,  for  plaintiff. 
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[IN  THE  COUBT  OF  APPEAL.] 
JB88IL,  M.B. 

Cotton,  L.J. 
Lush,  J. 

1880. 


BEEAR  V.  LAWSON. 
CHATTERTON  V,  LAWSON. 


Practice — THtle  of  Action — Assignment 
of  Plaintiff's  Interest — Order  to  carry  on 
Proceedings  in  Plaintiffs  Name — Rules  of 
Oowrty  Order  L.  rules  3  and  4. 

When  there  is  a  valid  assignmsnt  pen- 
dente lile  of  the  plaintiffs  interest  in  the 
stthject-maiter  of  the  action^  and  an  order 
has  been  made  that  the  assignee  shall  have 
liberty  to  carry  on  the  proceedings  in  like 
manner  as  the  plaintiff  might  have  carried 
them  ony  the  statement  of  claim  should  be 
amended  by  the  insertion  of  the  new 
in  addition  to  the  original  title^  and  of 
averments  shewing  how  the  tiOe  of  the  ori- 
ginal plaintiff  has  devolved  upon  the  new 
plaintiff. 

The  order  obtained  under  Order  L,  rule  4 
corresponds  to  the  old  supplemsntdl  order, 
and  all  proceedings  taken  subsequently  to  %t 
should  be  headed  in  both  actions. 

Adjonmed  summons  on  behalf  of  the 
defendant  for  an  order  that  the  title  of 
this  action  might  be  altered  and  the 
Btatement  of  oliom  set  aside  as  irregular, 
on  the  gronnd  that  Seear  was  not  the 
real  plaintiff  in  the  action. 

Seear  was  the  tmstee  in  bankruptcy  of 
Benjamin  Webster,  and  on  the  4th  of 
March  commenced  the  present  action  for 
the  purpose  of  setting  aside  a  certain 
indenture  of  assignment  hy  B.  Webster 
to  the  defendant  of  the  equity  of  redemp- 
tion in  the  Adelphi  Theatre  and  other 
property,  and  of  obtaining  a  declaration 
that  the  indenture  should  stand  as  a 
security  only  for  the  money  actually  ad- 
vanced. 

On  the  16th  of  March,  1880,  Seear,  in 
consideration  of  2,0002.,  assigned  to  H. 
W.  Ghatterton  all  his  right  and  interest 
in  the  property  forming  the  subject- 
matter  of  the  action,  and  on  the  23rd  of 
April  Ghatterton  obtained  an  order  of 
coarse,  giving  him  liberty  to  carry  on  the 
action  and  tiie  proceedings  therein  in 
like  manner  as  the  same  might  bare  been 


carried  on  by  the  plaintiff  if  he  had  not 
assigned  his  interest. 

The  defendant  moved  to  discharge  this 
order  on  the  ground  that  the  assignment 
pendente  lite  was  illegal.  Bacon,  V.C., 
held  that  the  assignment  was  not  illegal, 
and  dismissed  the  motion  (49  Law  J. 
Rep.  Bankr.  69;  Law  Rep.  15  Ch.  D. 
426),  and  his  decision  was  affirmed  by  the 
Gourt  of  Appeal  (49  Law  J.  Rep.  Bankr. 
69 ;  Law  Rep.  15  Gh.  D.  426). 

A  statement  of  claim  was  delivered,  in 
which  Seear  was  treated  as  the  plaintiff; 
and,  with  the  exception  of  the  formal 
note  at  the  foot  stating  the  name  of  the 
solicitor  by  whom  it  was  delivered, 
namely,  H.  W.  Ghatterton,  there  was  no 
reference  to  the  fsici  that  Ghatterton  was 
the  person  now  prosecuting  the  action. 

The  defendant  accordingly  issued  the 
present  summons. 

Nov.  5,  1880.— The  Vice-Ghancellor 
held  that  no  amendment  was  necessary, 
and  dismissed  the  snmmons  with  costs. 

The  defendant  appealed. 

Sir  JET.  M.  Jackson  and  Mr,  Orosvenor 
Woods,  for  the  appellant.— We  are  here 
fighting  a  merely  nominal  plaintiff.  All 
we  ask  is  to  have  the  real  litigant  before 
the  Gourt ;  the  title  should  be  altered  so 
that  we  may  see  who  the  real  plaintiff 
is — 

Johnson  V.  Thom^is,  11  Beav.  501. 
We  want  to  deliver  a  counter-claim 
against  Ghatterton,  who  is  the  res.)  plain- 
ts, and  we  cannot  do  so  unless  his  name 
appears  on  the  record.  Order  XVI.  rule 
13  enables  a  plaintiff  to  be  added  in  any 
stage  of  the  proceedings. 

ilfr.  N.  Eigginsy  Mr,  Winslow  and  Mr, 
Terrell,  for  the  plaintiff,  cited  Order  L. 
rule  1,  as  shewing  that  the  original  action 
was  still  proceeding. 

Jbssel,  M.R. — This  is  a  summons  ask- 
ing  practically  (and  it  has  been  so  treated 
in  argument)  that  the  pleadings  may  be 
properly  amended.  That  being  so,  it  is 
necessary  to  consider  what  the  proceed- 
ings were.  Mr.  Seear,  as  trustee  of  a 
bankrupt,  claimed  to  redeem  what  he 
alleged  wasa  mortgage— that  is,  he  alleged 
t^t  that  which  purported  to  be  a  sale 
out  ud  out|  was  really  a  mortgage,    E« 
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sold  his  rights  to  Mr.  Chatterton  ;  there- 
npon  Chatterton,  as  assignee,  coald  only 
prosecute  the  action  in  his  own  name, 
and  he  obtained  a  proper  order  at  the 
Rolls  in  the  form  of  the  old  supplemental 
decree  entitling  him  to  prosecute  the 
action.  What  was  the  effect  of  that  ? 
It  was,  in  fact,  from  that  moment  to 
make  him  the  plaintiff  in  the  action  and 
to  make  the  old  defendant  the  defendant 
in  the  action ;  and  the  course,  I  suppose 
ever  since  supplemental  decrees  were 
heard  of — at  all  events  the  course  for 
centuries — has  been,  in  all  subsequent  pro- 
ceedings, to  put  in  both  titles — that  is, 
the  title  of  the  original  cause  and  the 
title  of  what  used  to  be  called  the  supple- 
mental cause,  which  was  formerly  a  new 
cause.  Since  the  Judicature  Act — as 
there  is  a  provision  in  the  rules  that 
where  there  is  no  rule  upon  the  subject 
the  old  practice  shall  previCil — that  prac- 
tice has  always  been  adopted.  There 
would  have  been  before  the  Judicature 
Act  a  supplemental  order  obtained  ;  that 
practice  obtained  when  there  was  a  real 
supplemental  cause  before  the  Judicature 
Act  in  the  Court  of  Chancery,  and  in 
the  Court  of  Common  Law,  when  there 
was  an  order;  and  was  continued,  of 
course,  under  the  Judicature  Act,  as  the 
practice  was  not  altered  by  the  rules. 
Consequently  every  proceeding  taken 
after  the  order  at  the  Bolls  should  have 
been  headed  (m  I  see  this  motion  is 
headed)  in  both  causes.  The  statement 
of  claim  ought  to  have  been  headed  in  the 
same  way  to  shew  who  the  present  plain- 
tiff is,  and  it  ought  to  have  contained  a 
statement  shewing  how  the  plaintiff  got 
his  title ;  and  the  proper  order  is  no  doubt 
to  direct  the  plaintiff  to  amend  by  in- 
serting a  new  or  second  title  and  also  by 
adding  such  words  as  he  may  think 
proper  to  shew  how  his  title  is  derived. 

Cotton,  L.J. — I  am  of  the  same  opinion. 
The  respondent  here  contends  that  his 
pleadings  are  in  proper  form.  In  my 
opinion  they  are  not.  What  he  wishes 
to  do  is  to  treat  the  supplemental  order 
as  if  it  were  a  power  of  attorney  from 
Seear  enabling  him  to  use  Seear's  name 
in  the  action.  It  is  not  so:  it  is  the  old 
supplemental  order  now  obtained  in  a 


different  wav  from  that  in  which  it  was 
obtained  before  when  it  was  neoessary  to 
file  a  supplemental  bill  in  order  to  obtain 
it.  By  virtue  of  the  supplemental  order, 
Chatterton,  the  new  plaintiff,  not  in  the 
name  of  Seear,  but  in  his  own  name, 
carries  on  the  action,  as  Seear  might  have 
done  if  he  had  continued  entitled  to  the 
property ;  and  that  being  so  there  ought, 
according  to  the  old-established  practice, 
to  be  averments  introduced  by  way  of 
amendment,  instead  of  by  supplemental 
bill,  as  would  show  how  the  titie,  originally 
that  of  Seear,  had  devolved  upon  the 
now  plaintiff,  Chatterton.  In  my  opinion, 
upon  the  matter  of  substance  the  defen- 
dant was  right;  possibly  his  summons 
was  wrong  in  form,  but  as  it  has  been 
resisted  throughout  npon  the  question 
of  substance  where  he  was  right,  in  my 
opinion  the  costs  ought  to  follow  the 
result. 

Lush,  J. — ^I  am  entirely  of  the  same 
opinion. 

Solicitors — O.  S.  &  H.  Brandon,  for  appellant; 
H.  W.  Ohattexton,  in  person. 


[IN  THE  COURT  OF  APPEAL.] 

James,  L.J. 

Cotton,  L.  J. 

Lush,  L.J.      V      llotd*8  v,  harper. 

1880. 
Nov.9,12,18. 

Guarantee — Oonatructwn  of- — RevocaMon 
of — Trustee, 

A  guarantee  given  to  LloytVs  against  aU 
the  engagements  of  H,  in  the  capacity 
of  an  underwriting  member^  held  to  con^ 
tinue  after  notice  of  the  death  of  the 
guarardor^  to  include  liabilities  not  only 
to  the  members  of  Lloyd's^  but  also  to 
strangers  to  Lloyd's^  contracted  at  Lloyd's 
through  subscribers,  and  to  be  enforceable 
for  the  benefit  of  such  strangers  by  the 
committee  of  Lloyd*s  as  trustees  for  all  the 
persons  interested  under  the  policies  undet' 
written  by  H, 

Judgment  of  Fry,  J.,  affir$ned. 

Quara/ntees  given  for  one  entire  consider* 
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aUon — e,g,  the  granUng  of  a  lease;  amd 
ffuaranieee  far  a  coTuiderctHon  supplied 
from  time  to  time  and  divinble — e,g, 
waking  adoancee  and  supplying  goods — dis- 
Ongwiehed. 

West  v.  Houghton  (Law  Bep.  4  C.P.  D. 
197)  observed  upon. 

This  was  an  appeal  from  a  decision  of 
Hr.  Jastice  Fry,  holding  that  a  gaarantee 
given  by  a  father  on  the  admission  of  his 
son  as  an  nnder writing  member  of  Lloyd's 
was  not  determined  by  notice  to  the  com- 
mittee of  Lloyd's  of  the  death  of  the 
father. 

The  case  is  fully  reported  49  Law  J. 
Bep.  Ghanc.  219. 

The  guarantee  was  in  the  following 
words : — 

«<  London :  69  Cornhill, 
"  19th  May,  1863. 

*'  To  the  Committee  for 

Managing  the  affairs  of  Lloyd's, 

"  Grentlemen, — My  son,  Mr.  Bobert 
Henry  Harper,  bemg  a  candidate  for 
admission  to  Lloyd's  as  an  underwriting 
member,  I  beg  to  tender  my  guarantee  on 
his  behfljf,  and  do  hereby  nold  myself  re- 
sponsible for  all  his  engagements  in  that 
capacity. 

*'  I  am,  gentlemen, 

"  Yours  obediently, 

"  Samuel  Harper." 

Mr.  B.  H.  EEarper  was  thereupon  elected 
a  member.  He  stopped  payment  in  De- 
cember, 1878,  at  which  date  there  was  due 
to  the  plaintiffs,  Jones,  Price  &  Co.,  in- 
anranoe  brokers,  the  sum  of  134Z.  Ss,  bd» 

Samuel  Harper  died  on  the  15th  of 
September,  1876,  haying  made  the  defen- 
dants his  executors,  who  a  few  days 
afterwards  gaye  notice  of  his  death  to  the 
committee  of  Lloyd's. 

The  order  made  by  Mr.  Justice  Fry  con- 
tained a  declaration  '*  that  according  to  the 
tme  oonstraction  of  the  said  letter  of  gua- 
rantee the  estate  of  the  said  Samuel  Harper 
is  liable  to  satisfy  all  engagements  incurred 
by  the  defendant,  Bobert  Henry  Harper, 
as  an  underwriting  member  of  Lloyd's, 
down  to  the  17th  of  December,  1878,  the 
date  of  his  suspension  of  payment,  whether 


such  engagements  were  incurred  to  or 
with  members  or  subscribers  of  Lloyd's 
or  any  other  persons,  or  whether  in  the 
lifetime  of  the  said  Samuel  Harper  or 
after  his  death ; "  and  an  enquiry  was 
directed  on  the  footing  of  such  declara- 
tion. 

The  defendants  appealed. 

Mr.  M,  Oookson  and  Mr.  OrachnaLl^  for 
the  appellants,  renewed  the  arguments 
used  in  the  Court  below — that  on  the  trae 
construction  of  the  guarantee  it  did  not 
extend  to  engagements  with  the  outside 
world,  but  only  to  those  with  the  society 
itself,  such  as  the  ordinary  subscriptions, 
&c. ;  that  in  any  eyent  the  guarantee, 
howeyer  extensiye,  was  not  perpetual, 
but  was  reyoked,  if  not  by  the  death  of 
the  guarantor  itself,  at  all  eyents  by  the 
notice  of  the  death  that  had  been  giyen  to 
the  committee ;  and  cited,  in  addition  to 
those  cited  below, 

OouUhart    y.    Olementson,    49    Law 

J.  Bep.  Q.B.  204;  Law  Bep.  5 

Q.B.  D.  42. 
Preyious  to  the  case  of 

Bradbury  y.  Morgan^  1  Hurl.  &  C. 

249;    31     Law    J.    Bep.    Exch. 

462, 
it  was  the  generally  accepted  idea  that 
an  authority  like  this  was  reyoked  by 
death. 

SmitVs  Mercantile  Law^  4th  ed.  p. 

425; 
Williams  on  Executors^   8th  ed.   p. 

1777, 
were  referred  to  as  shewing  what  was  the 
generally  receiyed  idea  of  reyocation  by 
death  at  the  date  when  this  guarantee 
was  giyen. 

They  further  contended  that  the  com- 
mittee of  Lloyd's  had  sustained  no  loss, 
and  could  not  consequently  sue,  or  were 
only  entitled  to  nominal  damages — 
West  y.  Houghton  (ubi  supra)  ; 
they  being  under  no  liability  in  respect  of 
any  underwriting  engagements  either  to 
their  own  members  or  strangers. 

The  committee  were  not  trustees  for  all 
the  persons  who  entered  into  contracts 
with  the  underwriters,  and  no  such  case 
was  made  by  the  statement  of  claim. 
The  test  would  be,  could  Lloyd's  by  bill  in 
Chancery  hayo  been  compelled  by  outside 
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policy  holders  to  allow  their  name  to  be 
used  as  plaintiffs. 

The  guarantee  might  extend  so  as  to 
be  for  the  benefit  of  those  who  entered 
Lloyd's  as  members,  and  who  might  be 
assumed  to  have  known  of  the  existence 
of  it,  but  conld  not  fairly  be  held  to  apply 
to  the  outside  world  who  had  no  know- 
ledge of  its  existence.  There  was  no  proof 
that  such  a  guarantee  was  a  known  indis- 
pensable condition  of  election. 

Lloyd's  could  not  sue,  they  were  not 
the  assigns  of  the  committee  of  1863, 
with  whom  the  contract  was  entered  into. 
The  committee* of  1871,  when  Lloyd's 
Act  was  passed,  were  not  the  same  as  the 
committee  in  1863,  and  it  was  the  rights 
of  the  then  committee  that  wore  vested 
in  the  society. 

Mr.  North  and  Mr.  MUlwr  were  not 
called  upon. 

James,  L.J. — Mr.  North,  we  have  had 
an  opportunity  of  considering  this  case 
since  it  was  on  before,  and  we  will  not 
trouble  you. 

The  question  is  this :  a  gentleman  of 
the  name  of  Harper  was  minded  to  be 
introduced  as  a  member  of  Lloyd's,  as 
what  was  called  an  **  underwriting  mem- 
ber" of  Lloyd's  association;  and,  in 
accordance  with  the  custom  which  had 
been  introduced  some  years  before  and 
was  in  existence  at  that  time,  the  com- 
mittee, before  they  admitted  him  to  that 
position,  required  a  guarantee.  His&ther, 
who  was  at  that  time,  I  beKeve,  himself 
an  underwriting  member  of  Lloyd's,  gave 
the  guarantee  to  the  committee  in  the 
following  words :  "  My  son,  Robert  Henry 
Harper,  being  a  candidate  for  admission 
to  Lloyd's  as  an  underwriting  member,  I 
beg  to  tender  my  guarantee  on  his  behalf, 
and  I  hereby  hold  myself  responsible  for 
all  his  engagements  in  that  capacity." 

The  first  question  which  was  raised  on 
this  appeal  before  us  was  that  upon  the 
construction  of  that  guarantee ;  the 
guarantee  did  not  extend  to  any  liability 
the  son  might  come  under  to  the  outside 
world,  but  was  limited  to  engagements 
which  he  might  be  under  by  way  of  in- 
demnifying the  society  itself — the  com- 
mittee of  trustees  of  the  body — as  a 
member,  or  what  might   be  called  an 


internal  club  engagement.  It  appears  to 
us  impossible  to  put  that  construction  on 
the  guarantee.  The  words  are  "  engage- 
ments in  that  capacity."  In  what  capa- 
city ?  In  an  underwriting  capacity  as  an 
underwriting  member.  Nobody  oould 
doubt,  as  it  seems  to  me,  at  the  time- 
neither  the  committee  nor  Mr.  Harper, 
the  father,  who  gave  the  guarantee,  nor 
the  son — that  what  were  meant  to  be 
guaranteed  were  the  engagements  he 
might  enter  into  as  underwriter  with 
the  outside  world  so  as  to  prevent  any 
default  which  would  have  redounded  to 
the  injury  and  discredit  of  the  association. 
It  is  quite  clear  that  the  engafj^ments 
were  the  engagements  he  should  enter 
into  as  underwriter  with  all  the  world, 
who  came  there  to  deal  with  him  in  that 
character. 

That  being  so,  is  there  any  limit  in 
those  cases?  It  was  contended  that  it 
was  limited  by  the  death  of  the  guarantor. 
It  appears  to  me  impossible  to  say  that 
it  was  so  limited.  It  is  "all  engage- 
ments entered  into  of  that  character.'* 
Whether  the  engagements  were  entered 
into  before  or  after  the  death,  it  appears 
to  me  utterly  impossible  to  say  they  were 
not  engagements  entered  into  by  him 
"  in  that  capacity." 

The  representatives  of  Mr.  Harper  are 
bound  by  Mr.  Harper's  guarantee  just  as 
if  he  had  entered  into  a  covenant  to 
indemnify  against  the  covenants  of  a 
lease.  The  guarantee  was  apparently 
unlimited.  The  question  is,  wnether  it 
was  de  facto  determined  by  the  death  of 
the  guarantor.  In  order  to  explain  the 
contention  that  it  was  determined  at  the 
death  of  the  guarantor,  it  was  suggested 
that  the  guarantor  could  himself,  in  his 
lifetime,  have  revoked  the  guarantee,  and 
that  therefore  it  must  be  assumed  that 
the  death  would  have  operated  in  the 
same  manner ;  that  is  to  say,  we  should 
assume  that  the  executors,  if  they  had 
done  their  duty,  would  have  revoked  the 
guarantee,  and  are  to  be  put  on  the  same 
footing  as  if  the  testator  had  exeroised 
the  option  to  determine  the  guarantee. 
Now  the  foundation  of  that  contention 
appears  to  me  utterly  to  fail.  The  tes- 
tator, in  mj  opinion,  oould  not  have 
detennined  tiie  guarautee ;  and  it  is  Ia 
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that  respect  that  the  case  differs  essen- 
tially &om  the  case  before  Mr.  Justice 
Bowen,  following  the  case    before  the 
Master  of  the  Bolls,  with  regard  to  the 
effect  of  death  determining  the  gaarantee. 
In  those  cases  there  is  this  distinction — 
whether  that  is  sufficient  to  sustain  them 
or  not — the  decision  in  those  cases  is  that 
each  advance  of  goods  was  a  separate 
consideration.     It  might  be  considered 
very  equitable  and  right  that  where  a 
man  is  not  under  any  obligation  to  make 
advances  or  to  sell  farther  goods,  that  the 
guarantor  might  say,  "  No,  do  not  make 
any  farther  advances  or  sell  any  further 
goods  :  I  give  you  warning  that  you  are 
not  to  rely  upon  my  guarantee  for  any 
farther  advances  or  for  any  further  goods. ' ' 
That  might  be  in  manv  cases  a  very  equit- 
able view  to  take  of  the  rule.     It  perhaps 
might  be  hardly  equitable  for  a  banker 
or  merchant    to  be  allowed  to  go    on 
making  advances  without  receiving  the 
distinct  notice  from  the  guarantor  that 
he  was  not  further  liable.     But  here  the 
consideration  is  given  once  for  all,  just  as 
in  the  case  of  the  sale  of  pure  property, 
or  in  the  case  of  the  lease  of  a  leasehold 
property.     If  you  are  admitted  to  the 
giaius  of  an  underwriting  member,  I  will 
gaarantee  all  your  engagements.      The 
moment  he  was  admitted  to  that  status, 
it  was  irrevocable  until  he  had  done  some 
act  which  had  brought  him  within  the 
rales.    If  the  testator  could  at  any  time 
have  determined  the  guarantee,  he  could 
have  determined  it  the  next  day.     If  at 
the  moment  his  son  was  admitted  to  the 
status  of  an  underwriting  member  with  all 
its  privileges  he  had  said,  *'  Now  observe, 
I   withdraw  the   guarantee,"    then  the 
gaarantee  would  have  been  utterly  futile 
and  idle.    If  it  could  not  be  determined 
by  him  the  next  day,  there  would  be  no 
period  of  time  at  which  it  could  be  said 
to  be  within  his  power  of  determining  it. 
That  being  so,  it  appears  to  me  his  estate 
18  still  liable  for   all  the   engagements 
which  his  son    entered  into    with  the 
persons  who  effected  the  policies  of  in- 
sarance  with  him. 

Then  the  only  other  point  was  one 
which  was  rather  of  a  technical  character. 
The  defendants  said, ''  Oh,  you  cannot  sue, 
because  you  are  the  committee  of  Lloyd's, 
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and  are  now  representing  Lloyd's;  you 
have  sustained  no  loss,  and  you  can  only 
recover  nominal  damages,  because  you 
could  only  recover  for  your  own  loss,  and 
you  cannot  recover  for  the  losses   sus- 
tained by  other  persons."    The  answer  to 
that  is,  that  that  might  be  true  in  the 
case  where  they  were  not  trustees.    I  am 
of  opinion  that  Mr.  Justice  Fry  was  well 
warranted  in  the  conclusion  he  arrived 
at,  that  the  engagement  was  made  with 
the   committee  as  trustees  for  and  on 
behalf    of   the  persons    beneficially  in- 
terested.   That  brings  it  therefore  within 
the  cases,  of  which  there  are  more  than 
one,  namely,  the  case  before  Sir  William 
Grant — Oregory  v.    Willtams   (1) — and 
before  the  Court  of  Queen's  Bench,  in 
the  time  of  Lord  Tenterden — Gal/vert  v. 
Gordon  (2) — and  many  other  cases  which 
proceed  on  an  obvious  principle  that  if 
A  is  trustee  for  B,  A  can  sue  on  behalf 
of  B.     It  is  a  very  common  case  where  a 
person  effects  a  policy  of  insurance  with 
a  broker  on  behalf  of  the  persons  in- 
terested ;  it  is  one  of  the  common  forms 
of  policy  of  Lloyd's  itself  and  nobody 
ever  supposed  that  a  broker  could  not 
sue  on  such  a  policy  for  the  benefit  of 
the  persons  interested.    It  appears  to  me, 
therefore,  that  that  contention  fails. 

Then  it  was  said,  "  But  Lloyd's 
cannot  sue,  because  they  were  not  the 
persons  with  whom  the  contract  was 
made."  But  the  Act  of  Parliament  has 
transferred  to  Lloyd's,  as  a  corporation, 
all  the  engagements  which  were  entered 
into  with  the  committee  or  any  person  on 
their  behalf.  It  is  said  they  only  ap- 
plied to  the  committee  at  the  time  the 
Act  was  passed ;  but  the  old  committee, 
or  whatever  the  body  was  in  which  that 
right  was  vested,  were  the  persons  in 
whom  the  right  was  vested  on  behalf  of 
the  new  committee,  and  as  it  appears  to 
me,  according  to  the  plain  meaning  of 
the  section  of  the  Act  of  Parliament  to 
which  our  attention  was  called,  it  was 
transferred  to,  and  vested  in  the  corpora- 
tion, as  the  successor  of  the  managing 
bodies  which  existed  before  the  corpora- 
tion.   Therefore,  it  appears  to  me  that 

(1)  3  Mer.  682. 

(2)  3  Man.  &  Ry.  124 ;  7  Law  J.  Rep.  (o.s.) 
K.B.  77. 


144 


CHAKCEBY  DIVISIO». 


[N.S. 


Lloyd^a  y.  Harper ^  App, 

every  contention  on  the  part  of  the  re- 
spondent has  &iled,  and  that  the  decree 
of  Mr.  Justice  Fry  mnst  be  affirmed  with 
costs. 

Cotton,  L.J.  —  I  am  of  the  same 
opinion.  The  last  point  mentioned  by 
Lord  Jnstice  James,  if  it  was  a  good  one, 
went  entirely  to  the  root  of  the  action, 
namely,  that  the  plaintiffs  conld  not 
sue  at  all,  because  the  right  nnder  the 
guarantee  was  not  vested  in  them.  But 
the  4th  section  of  the  Act  of  Parliament, 
which  incorporated  the  present  Lloyd's 
association,  contains  these  words:  **A11 
property  and  right,  of  or  to  which  the 
committee  for  managing  the  affairs  of 
Lloyd's,  or  any  person  on  their  behalf, 
are  or  is  possessed  or  entitled  in  title 
of  law,  shall  be  transferred  to  the  corpo- 
ration." Now,  although  the  committee 
at  the  time  this  guarantee  was  entered 
into  were  not  the  committee  at  the 
time  the  Act  was  passed,  the  surviving 
members  had  this  right  of  action  vested 
in  them  on  behalf  of  the  then  committee, 
and  therefore  that  right  of  suing  under 
this  guarantee  became  vested  in  the 
plaintiffs,  Lloyd's. 

Now  what  is  the  right?  The  first 
point  which  one  must  consider  is  the 
point  of  construction.  Well,  really  there 
IS  hardly  anything  to  be  added  upon 
that.  There  were  two  sets  of  members 
of  Lloyd's,  underwriting  and  subscribing 
members.  Here  the  guarantee  recites  or 
states  that  the  son  proposes  or  desires 
to  be  admitted  as  an  underwriting  mem- 
ber, and  it  is  a  guarantee  ''for  all  his 
engagements  in  that  capacity."  It  was 
said  that  that  was  limited  and  confined 
to  his  engagements  with  members  of  the 
society,  but  there  is  nothing  so  to  limit 
it.  It  is  "  all  his  engagements  as  an  imder- 
writing  member  in  the  capacity  of  an 
underwriting  member,"  and  not  "his 
engagements  on  the  policies  which  he 
underwrote  as  an  underwriting  member 
of  Lloyd's." 

I  think  it  was  put  in  another  way, 
which  partly  deals  with  another  objection. 
It  was  said  that  it  was  a  contract  only 
with  a  committee  managing  the  afiEairs  of 
Llovd's,  because  it  is  ozuy  an  engagement 
with  them,  and  it  is  only  a  guaranteeing 


of  his  engagements  with  that  oommittee. 
But — and  this  is  material  on  another 
point — the  committee  were,  in  my  opinion, 
obtaining  this  guarantee  not  only  on 
their  own  behalf  (for,  of  course,  this 
guarantee  would  cover  all  engagements 
with  them  made  by  Mr.  Harper  as  an  un- 
derwriting member),  but  it  was  obtained 
by  them  for  the  benefit  of  all  those  with 
whom  Mr.  Harper,  junior,  should  enter 
into  contracts  of  insurance;  and  that 
being  so,  you  cannot  possibly  limit  the 
words  here  by  simply  confining  them  to 
engagements  with  the  managing  com- 
mittee of  Lloyd's. 

I  will  take  the  question  of  damages 
next.  It  is  said  here  that,  assuming  they 
can  sue,  and  that  this  guarantee  does 
apply  to  these  engagements  of  under- 
writing, yet  the  plaintiffs  can  get  nominal 
damaees  only.  That  is  answered  by  this, 
that  ^e  plaintiffs  are  suing  here  for  the 
benefit  of  themselves,  as  iarustees  for  all 
those  with  whom  this  Mr.  Harper  entered 
into  contracts  of  insurance.  That  has 
been  supported  by  the  cases  which  have 
been  referred  to  in  the  judjment  of  Mr. 
Justice  Fry,  the  case  of  Oregary  v. 
Williams  (3),  before  Sir  William  Grant, 
and  the  older  case  of  TomUnson  v.  OiU  (4), 
before  Lord  Hardwicke.  Here,  in  the 
note  to  the  3rd  Merivale,  I  see  that  in 
the  case  before  Lord  Hardwicke  the 
plaintiff  was  a  creditor  apparently  suing 
on  behalf  of  himself  and  all  the  creditors, 
and  he  put  it  upon  the  ground  that  the 
person  with  whom  the  contract  is  en- 
tered into  must  be  treated  as  a  trustee  for 
all  the  creditors,  and  that  therefore  the 
cestuis  que  trust  could  sue  in  equity.  Lord 
Hardwicke  is  represented  to  say,  "  The 
plaintiff  is  proper  for  relief  here  for  two 
reasons.  He  could  not  maintain  an  action 
at  law  if  the  promise  was  made  to  the 
widow,  but  he  is  proper  here,  for  the 
promise  was  for  the  h^nefit  of  the  cre- 
ditors, and  the  widow  is  a  trustee  for 
them."  The  principle  is,  I  think,  a  good 
and  sound  one,  and  one  upon  which  we 
can  properly  act,  and  are  boimd  to  act  in 
the  present  case,  treating  the  plaintiffs, 
Lloyd's,  as  trustees  for  i£oBe  with  whom 
the  contract  was  entered  into. 

(8)  3  Mer.  582,  590  ft. 
(4)  Amb.  330. 
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Now  there  is  oulj  one  other  point,  and 
that  partly  turns  npon  the  construction 
of  this  document,  and  partly  on  what  was 
said  to  be  the  law  as  regards  guarantees. 
It  was  said  that  this  was  determinable, 
and  determined,  by  notice  of  death  of  Mr. 
Harper,  senior.  In  my  opinion  that 
oannot  prevail.  When  one  looks  at  the 
contract  itself,  it  is  in  its  terms  entirely 
unlimited  as  regards  the  time  during 
which  the  engagements  guaranteed  were 
to  be  entered  into.  It  is  a  guarantee 
given  in  consideration  of  an  act  once  for 
all  done  by  the  persons  to  whom  the  gua- 
rantee was  given ;  that  is  to  say,  it  was  a 
guarantee  given  in  the  event  of  Lloyd's 
admitting  the  son  into  their  association. 
That  is  a  thing  which  is  done  once  for 
all,  and  even  if  the  guarantee  was  re- 
called, or  put  an  end  to,  he  could  not, 
nnder  any  of  the  rules  of  Lloyd's,  be 
turned  out  of  that  association,  and,  in  my 
opinion,  if  the  guarantee  did  come  to  an 
end  or  &il,  it  is  a  matter  not  provided  for 
by  the  rules,  and  they  could  not  say  you 
ceased  to  be  a  member  of  Lloyd's.  In 
&ct,  as  was  stated  to  us,  at  that  time 
there  was  not  a  universal  practice  that 
there  should  be  that  guarantee. 

Now,  how  is  it  said  to  be  determined 
by  notice  of  death  ?  It  is  said  that  the 
authorities  have  established  this,  that 
where  there  was  a  continuing  guarantee 
for  advances  from  time  to  time  to  be 
made  to  another  person,  that  then  that 
could  be  determined  by  the  guarantor 
during  his  life,  and  that  by  notice  of  the 
death  of  the  guarantor  it  was  put  an  end 
to.  I  give  no  opinion  upon  how  far  that 
is  a  correct  statement  of  the  law,  because 
the  case  may  come  before  the  Court  of 
Appeal,  and  I  wish  to  be  entirely  un- 
fettered by  what  I  say  in  a  case  where 
the  point  does  not  arise ;  but,  assuming 
that  is  the  law,  it  comes  to  this,  that 
assuming  there  is  such  a  guarantee  as  that, 
it  is  that  the  advances  are  made  at  the 
request  given  either  once  for  all,  or  pre- 
sumably firom  time  to  time,  by  the  parties 
who  give  the  guarantee ;  and  that  being 
80,  before  any  advance  is  made,  the  person 

giving  the  guarantee  may  by  saying  that 
e  withdraws  the  guarantee,  say  also,  I 
BO    longer    request   you    to  make  any 
advance.  Therefore,  it  is  only  a  guarantee 
Vol.  50.^Cbanc. 
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for  advances  made  at  his  request,  and  if 
he  makes  no  request,  there  is  no  liability 
under  the  guarantee.  It  may  be — although 
I  give  no  opinion  upon  it — ^that  death, 
and  notice  of  death,  is  sufficient  to  with- 
draw the  guarantee  for  a  person  making 
further  advances.  However,  that  will 
have  no  application  where  the  considera- 
tion g^ven  by  Lloyd's  committee  was 
once  for  all  admitting  the  son  into  this 
association.  That  was  done  once  for  all, 
and  when  that  was  done  there  was  no 
power  on  the  part  of  Mr.  Harper,  who 
gave  the  guarantee  in  consideration  of 
their  admitting  him,  to  withdraw  from 
the  contract  he  had  so  entered  into  to  be 
answerable  for  all  engagements  entered 
into  by  his  son  as  an  underwriting  mem- 
ber. In  my  opinion  none  of  the  objections 
can  prevail,  and  this  appeal  must  be  dis- 
missed. 

Lush,  L.  J. — The  primary  and  substan- 
tial  ground  of  defence  put  forward  here  is, 
that  the  guarantee  eiven  by  Mr.  Samuel 
Harper  as  one  consideration  that  his  son 
should  be  admitted  as  an  underwriting 
member  of  Lloyd's,  expired  with  his  death, 
or  notice  of  the  death  being  communi- 
cated to  the  committee.  That  is  the 
primary  and  substantial  g^und  of  de- 
fence put  forward  in  the  statement  of 
defence.  Now  it  will  be  found,  I  think, 
that  guarantees  for  the  purpose  of  this 
case  may  be  divided  into  two  classes 
— the  one  in  which  the  consideration  is 
entire,  and  the  other  in  which  the  con. 
sideration  is  fragpnentary,  supplied  from 
time  to  time,  and  therefore  divisible.  An 
instance  of  the  first  is  where  a  person 
enters  into  a  guarantee  that  in  con- 
sideration that  the  lessor  will  grant  a 
lease  to  a  third  person  he  will  be  answer- 
able for  the  performance  of  the  covenants. 
The  moment  the  lease  is  granted  there  is 
nothing  more  for  the  lessor  to  do,  and 
such  a  guarantee  as  that  of  necessity  runs 
on  throughout  the  duration  of  the  lease. 
In  its  very  terms  the  lease  was  intended 
to  be  a  guaranteed  lease,  and  such  as  that 
it  is  impossible  to  say  the  guarantor  could 
put  an  end  to  it  at  his  pleasure,  or  that  it 
could  be  put  an  end  to  by  his  death  con- 
trary to  the  manifest  intention  of  the 
parties.    Another    illustration  of   it    is 
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fonnd  in  the  case  qnoted  in  the  coarse 
of  this  argmnent,  and  upon  which  Mr. 
Jastice  Fry  relied,  of  Oalvert  v.  Gordon 
(2),  which  is  one  of  a  precisely  similar 
kind.  There  the  defendant,  in  con- 
sideration that  the  plaintifE  would  take 
into  his  service  a  given  individual  as 
collector  and  clerk  in  a  responsible  posi- 
tion, guaranteed  that  he  would  be  an- 
swerable for  his  fidelity  as  long  as  he 
continued  in  that  service.  It  was  rightly 
held,  I  think,  by  the  Court  of  Queen's 
Bench  that  that  guarantee  could  not  be 
put  an  end  to  as  long  as  the  service  con- 
tinued. The  consideration  there  was, 
admitting  the  young  man  into  the  service 
of  the  plaintiff  in  that  capacity  ;  and  that 
being  done,  it  was  to  be  a  guaranteed 
service  as  long  as  he  remained  there. 
That  therefore  necessarily  continued  until 
the  service  ended. 

Now  instances  of  the  second  class  are 
more  familiar.  They  are  where  a  guarantee 
is  given  to  secure  the  balance  of  a  running 
account  at  a  banker's,  or  a  balance  of  a 
iTLuning  account  for  goods  supplied. 
There  the  consideration  is  supplied  from 
time  to  time,  and  it  is  reasonable  there  to 
hold,  unless  the  guarantee  stipulates  to 
the  contrary,  that  the  guarantor  may  at 
any  time  terminate  the  guarantee.  He 
remains  answerable  for  aU  the  advances 
made,  for  all  the  goods  supplied  upon  his 
guarantee  before  the  notice  of  its  deter- 
mination, but  at  any  time  he  may  say,  I 
put  a  stop  to  this ;  I  do  not  intend  to  be 
answerable  any  further,  therefore  do  not 
make  any  more  advances  or  supply  any 
more  goods  upon  my  guarantee.  As  at 
present  advised,  I  thmk  it  quite  com- 
petent for  a  person  to  do  that,  where,  as 
I  have  said,  the  guarantee  is  for  advances 
or  goods,  and  where  nothing  is  said 
in  the  guarantee  about  how  long  it  is  to 
endure.  In  that  case,  as  at  present  ad- 
vised— I  cannot  myself  entertain  a  doubt 
about  it — the  judgment  of  Mr.  Jastice 
Bowen  in  OouUhart  v.  Olementson  is  per- 
fectly right,  that  notice  of  the  death  of  the 
guarantor  is  a  notice  to  terminate  the 
guarantee,  and  has  the  same  effect  as  a 
notice  given  in  the  lifetime  of  the  gua- 
rantor that  he  would  put  an  end  to  it. 

Now  the  question  is,  To  which  class 
does    the   guarantee    in    question   here 


belong  P  Mr.  Harper  waa  to  be  admitted 
an  underwriting  member  at  Lloyd's.  At 
that  time  Lloyd's  was  not  an  incorporated 
body,  but  the  by-laws  then  made  no  pro- 
vision whatever  for  Lloyd's  expelling  an 
underwriting  member  when  once  ad- 
mitted, except  for  some  default  or  crime 
of  his  own ;  there  was  not  a  word  about 
guarantee,  and  the  Act  which  incor- 
porates Lloyd's  in  1871  itself  specifies 
the  contingencies  upon  which  members 
may  be  expelled,  and  every  one  of  them 
is  for  some  act  or  default  of  the  under- 
writing member  himself. 

The  Act  authorises  the  society  to  admit 
a  member  upon  any  terms  they  think 
proper,  but  it  does  not  authorise  them  to 
expel  a  member  when  once  admitted,  ex- 
cept, as  I  have  said,  for  the  specified  de- 
faults or  misdeeds  enumerated  in  the 
Act ;  and  the  Act  expressly  says  that  no 
by-laws  shall  be  made  by  the  society 
providing  for  exclusion  from  membership 
of  the  society  in  any  case.  It  followed, 
therefore,  that  as  soon  as  this  young 
gentleman  was  admitted,  even  in  1863, 
under  the  by-laws  then  existing,  as  an 
underwriting  member,  until  by  some  act 
or  default  of  his  own  he  forfeited  his 
right  to  that  position,  the  withdrawing 
of  the  guarantee  would  not  alter  his 
skUus  there.  They  could  not  turn  him 
out,  and  that  enables  one  to  put  a  meaning 
upon  the  guarantee.  The  guarantee  says 
— [reads  it]. 

They  had  no  power  to  put  an  end  to 
his  underwriting  until  he  had  by  some 
act  forfeited  his  right  to  continue  as  a 
member.  Of  necessity,  therefore,-  the 
guarantee  must  endure  as  long  aa  he 
continued  an  underwriting  member,  be- 
cause the  manifest  intention  of  the  parties 
was,  that  all  his  engagements  as  an 
underwriter  should  be  guaranteed  engage- 
ments. Therefore,  I  come  myself  to  the 
conclusion,  withoat  a  particle  of  doubt, 
that  this  was  a  guarantee  which  the 
guarantor  himself  could  not  put  an  end 
to,  and  which,  consequently,  was  not  put 
an  end  to  by  his  death,  but  that  it  must 
endure  as  long  as  the  staiua  of  Robert 
Henry  Harper  as  an  underwriting  mem- 
ber continued. 

Then  the  next  question,  which  is  a 
very  important  and  substantial  onoi  no 
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doubt  is,  that  Lloyd's  having  sustained 
DO  damage  themaelyes  coald  not  recoyer 
for  the  losses  sustained  by  the  under- 
writers  by  reason  of  the  default  of  Robert 
Henry  Barper  as  an  underwriter.  Now 
that  to  my  mind  is  a  startling  and  an 
alarming  doctrine,  and  a  noyelty ;  because 
I  consider  it  to  be  an  established  rule  of 
law,  that  where  a  contract  is  made  with 
A  for  the  benefit  of  B,  A  can  sue  on  the 
contract  for  the  benefit  of  B,  and  recoyer 
all  that  B  could  haye  recoyered  if  the 
contract  had  been  made  with  B  himself. 
The  books  afford  innumerable  instances 
of  the  application  of  the  doctrine,  and  go 
further  than  the  case  referred  to  by  Lord 
Justice  James.  Lloyd's  policies  from  the 
time  that  Lloyd's  was  established  have 
been  always  made  in  the  name  of  the 
insurance  broker  on  printed  forms.  The 
broker  insures  for  the  benefit  of  all  whom 
it  may  concern,  and  the  broker  can  bring 
an  action,  and  is  the  person  to  sue  and 
recover  according  to  tne  interest  of  the 
parties.  Further,  the  person  who  em- 
ployed him  has  a  right,  if  he  pleases,  to 
take  action  himself  and  sue  upon  the 
contract  made  by  the  broker  for  the 
principal,  but  if  the  assured  sells  the 
subject-matter  of  the  policy  with  the 
benefit  of  the  policy,  his  vendee  cannot 
sue,  because  he  was  not  a  party  to  the 
contract.  But  the  assured,  the  assignor, 
may  sue  upon  the  policy  for  the  benefit  of 
the  person  to  whom  he  assigned  it.  That 
18  tne  doctrine  which  runs  through  the 
whole  of  our  law.  I  confess  I  heard  the 
point  pressed  with  something  like  snr- 
prise.  I  have  not  the  slightest  doubt 
that  in  this  case  Lloyd's  could  recover. 
The  very  object  of  making  them  the 
parties  to  the  contract  was,  that  they 
should  recover  for  the  benefit  of  all  the 
persons  who  bad  sustained  losses  upon 
the  default  of  Bobert  Henry  Harper. 

Then  there  were  other  questions  which 
were  hardly,  I  think,  seriously  pressed. 
It  was  argued  that  "  ail "  engagements 
here  did  not  mean  engagements  as  an 
underwriter,  although  the  words  are,  *'  all 
his  engagements  in  that  capacity  " — that 
is,  the  capacity  of  an  underwriter — but 
that  the  words  only  meant  the  obligations 
which  every  member  incurs,  namely»  to 
pay  dues  and  subscriptions,  and  bo  qxx^  to 
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the  committee.  I  do  not  think  that  needs 
any  further  answer  than  that  which  has 
been  given  to  it  in  the  course  of  the 
argument. 

There  is  this  one  other  point  as  to  the 
right  of  the  corporation  of  Lloyd's  to  sue. 
I  think  what  Lord  Justice  Cotton  has 
already  said,  referring  to  the  terms  of  the 
Act  of  Parliament,  is  enough  to  make  it 
to  my  mind  perfectly  clear,  that  all  the 
rights  of  action  which  were  vested  at  the 
time  the  Act  passed  in  Lloyd's  committee, 
or  in  the  survivors  of  the  committee — 
those  gentlemen  who  formed  the  com- 
mittee when  this  contract  was  made — 
passed  over  to  the  body  corporate,  and 
that  they  have  a  right  to  bring  an 
action. 

I  think,  therefore,  on  every  ground  the 
judgment  of  Mr.  Justice  Fry  ought  to  be 
affirmed. 

Jamss,  L.J. — I  entertain  grreat  doubte 
as  to  the  correctness  of  the  decision  in 
the  case  of  West  v.  Houghton. 

Lush,  L.J. — So  do  I. 


Solicitx)PS  —  F.    C.  Greenfield,    for    appellant 
WUltons,  Bobb  &  Walton,  for  reapondents. 


Jessel,  M.B. 

XT     ^   o    oo    ^    WILLUMSON  V.  BAEBOUE. 
Nov.  O,  O,  Z2, 

26,  27,  28. 

Commission  Agent — Opening  Settled  Ac* 
counts — Liberty  to  Surcharge  and  Falsify 
— Frauduknt  Overcharges — Partnership — 
Knowledge  of  Principal, 

The  Gourt^  instead  of  giving  liberty  to 
surcharge  and  falsify^  opens  accounts^  aU 
though  extending  over  a  great  number  of 
yearSt  and  closed  for  a  lo7ig  period — First, 
where  errors  are  sJiewn  in  them  to  a  con^ 
siderdble  extent  both  in  amoimt  and  in  the 
number  of  items;  secotid,  where,  assuming 
fiduciary  relations  to  earist  between  the 
fortieSt  errors  to  a  less  considerable  e»teni 
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are  shewn ;  or,  third,  where,  the  ficktciary 
relation  existvfig,  one  or  more  fraudulent 
insertions  or  omissions  in  the  account  are 
ehexmi, 

A  fraudulent  overcharge  is  an  overcharge 
deliherately  made  which  the  man  makitig  it 
vuist  Jcnoiv  to  be  an  overcharge. 

An  agent  cannot  turn  himself  into  a 
principal  witlwutfull  and  fair  disclosure. 

This  was  an  action  by  Williamson, 
Brothers  &  Co.,  a  firm  of  merchants  in 
Calcutta,  against  the  defendants,  who  car- 
riod  on  business  at  Manchester  as  mer- 
chants and  commission  agents. 

The  defendants  acted  as  commission 
agents  for  the  plaintiffs  nnder  an  arrange- 
ment made  in  the  year  1850,  between 
Williamson,  Heriot  &  Co.,  of  Calcutta  (the 
then  name  of  the  firm),  and  the  defendants, 
that  the  defendants'  Manchester  firm 
should  act  as  agents  for  them  for  the  pur- 
chase and  shipment  of  Manchester  goods 
upon  the  terms  then  agreed  upon. 

These  terms,  as  subsequently  modified, 
were  agreed  upon  between  the  firms  of 
Williamson,  Brothers  &  Co.  and  the  de- 
fendants, and  were  embodied  in  letters 
between  the  parties,  and  had  been  acted 
upon  for  many  years.  The  plaintiffs  al- 
leged that  these  terms  allowed  for  a  com- 
mission  which  was  meant  to  cover  all  the 
defendants'  profit  in  respect  of  the  agency. 

The  suit  was  brought  for  the  purpose 
of  opening,  as  against  the  defendants,  the 
accounts  which  had  been  settled  in  respect 
of  the  agency  from  the  year  1853  until 
shortly  before  the  commencement  of  the 
suit  in  1872. 

The  defendants  had,  however,  lost  or 
destroyed  in  the  ordinary  course  of  busi- 
ness  their  books  previous  to  1860,  and  as 
they  could  not  be  produced,  the  evidence 
was  limited  to  the  period  from  1860  to 
1872. 

The  plaintiffs  by  their  bill  alleged  that 
the  defendants  had  during  the  whole  period 
of  their  agency  made  false  charges  in 
their  invoices ;  that  the  defendants  when 
they  purchased  goods  had  in  their  ac- 
count debited  the  plaintiffs  with  more 
than  the  prices  they  had  themselves 
paid ;  that  they  did  not  credit  the  plain- 
tiffs  with  the  discount  they  had  them- 
selves received ;  that  on  the  purchase  of 


grey  goods  (which  were  bleached  and 
sold  as  white  goods)  they  did  not  allow 
the  plaintiffs  the  discount  they  had  re- 
ceived from  the  bleacher  as  well  as  from 
the  vendor,  but  also  added  a  sum  over 
and  above  the  gross  charge  for  the  bleach- 
ing as  a  separate  profit  for  themselves, 
with  which  they  did  not  credit  the  plain- 
tiffs; that  they  often  supplied  goods  to 
the  plaintiffs  which  they  nad  bought  be- 
fore, in  anticipation  of  an  order  from  the 
plaintiffs,  and  that  they  charged  them  to 
the  plaintiffs  at  what  they  called  the 
market  price  of  the  day ;  that  when  they 
supplied  packing-cases  and  tins,  which 
were  charged  at  a  high  nominal  amount 
(but  in  respect  of  which  large  discounts 
of  thirty  or  forty  or  fifty  per  cent,  were 
allowed  to  the  defendants  by  the  makers), 
they  did  not  credit  the  plaintiffs  with  this 
discount ;  that  being  ordered  by  the 
plaintiffs  to  insure  the  goods  sent  to  India 
in  some  good  public  office,  they  often  did 
not  do  so  at  all,  sending  them  at  their 
own  risk,  or  else  only  insured  to  an  amount 
smaller  than  that  represented  to  the 
plaintiffs,  at  the  same  time  charging  the 
plaintiffs  with  the  premiums  for  the  full 
amount,  which  were  often  higher  than 
would  have  been  charged  by  the  office. 

They  also  alleged  fliat  they  often  paid 
the  defendants  by  transmitting  bills,  and 
interest  was  charged  on  both  sides  of  the 
account — the  Manchester  bouse  when  it 
had  funds  in  hand  of  the  plaintiffs'  bouse 
allowing  the  plaintiffs  five  per  cent.,  and 
when  in  advance  charging  the  plaintiffs 
five  per  cent. ;  and  that  the  defendants  had 
frequently  invoiced  the  goods  as  having 
been  paid  before  they  had  been,  and 
charged  the  plaintiffs  with  interest  on 
such  alleged  payments  from  such  alleged 
date ;  and  that  the  plaintiffs  sent  their  bills 
to  the  defendants  to  be  discounted,  when 
necessary,  to  provide  for  payments  due 
from  the  plaintiffs,  but  that  the  defen- 
dants were  in  the  habit  of  discounting  these 
bills  for  their  own  purposes  and  using 
the  money,  and  did  not  allow  the  plain- 
tiffs five  per  cent,  interest  on  such  money ; 
and  they  also  on  several  occasions  dis- 
counted the  bills  at  three  per  cent.,  and 
when  ordered  by  the  Calcutta  house  to 
discount  the  bills,  they  charged  them  4} 
per  cent,  on  those  bills. 
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The  plaintiffs  prajed  that  the  defen- 
dants might  be  declared  liable  to  pay  the 
amount  of  the  allied  overcharges,  and 
the  profits  alleged  to  have  been  impro- 
perlj  made  in  connection  with  their 
agency,  and  that  for  this  parpose  proper 
accounts  might  be  taken,  and  enqairies 
made  and  directions  given. 

The  defendants  raised  varions  defences : 
one  that  they  were  not  agents  except  for 
the  baying  of  the  goods ;  that  in  some 
respects  they  acted  as  principals ;  that  so 
far  as  related  to  certain  of  the  charges 
tliey  were  entitled  to  make  a  fair  profit 
on  the  g^ds;  and  that  they  were  only 
acting  in  accordance  with  the  ordinary 
trade  custom  of  Manchester,  of  which 
the  plaintifis  were  perfectly  cognisant; 
and  that,  as  regards  the  insurances,  they 
were  themselves  the  insurers  and  would 
have  had  to  pay  if  any  loss  or  injury  had 
been  sustained ;  and  various  other  defences 
which  are  noticed  in  the  judgment. 

By  an  arrangement  made  on  the  hearing 
of  the  case,  the  plaintiffs*  counsel  pointed 
out  two  instances  of  overcharge  under 
each  head  of  complaint. 

Numerous  witnesses  were  called,  the 
chief  object  on  the  part  of  the  defendants 
being  to  prove  that  the  plaintiffs  had  either 
actual  or  constructive  notice  of  the  course 
of  business  adopted  by  the  defendants, 
and  to  prove  a  general  trade  custom  in 
Manchester.  It  was  attempted  to  prove  ac- 
tual knowledge  on  the  part  of  Williamson, 
from  an  alleged  conversation  between  him 
and  other  gentlemen  in  busioess  in  Man- 
chester in  1850,  in  which  he  was  alleged 
to  have  said  that  he  knew  *'  all  about  the 
Manchester  charges  and  about  their  (the 
defendants')  rates  from  Heriot  (who  was 
the  plaintiffs'  partner),  who  was  brought 
up  in  the  house  of  Barbour  &  Co.,  and 
heard  all  about  it."  This  was  denied  by 
Williamson. 

They  also  attempted  to  prove  con- 
structive notice  by  shewing  that  William 
Craik,  one  of  the  plaintiffti,  had  several 
years  ago  been  in  the  house  of  Mr. 
Oraham,  a  Manchester  and  India  mer* 
chant,  and  had  had  the  chief  management 
of  the  department  for  buying,  preparing 
and  purchasing  goods  in  Manchester  for 
export  to  India. 
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Sir  Henry  James,  Mr,  Chitty,  Mr. 
Bobifison  and  Mr,  Bryce^  for  the  plaintiffs. 

Sir  J,  Holker  (At fotmey -General) ,  Mr, 
BHuJamin,  Mr.  Marten  and  Mr,  Eomer, 
for  the  surviving  partner  of  the  defen- 
dants' firm,  and  for  the  representative  of 
a  deceased  partner. 

Mr,  Southgate,  Mr,  Edwards  and  Mr. 
K,  M,  Mackenzie,  for  one  of  the  defen- 
dants who  had  retired  from  the  firm. 

Mr,  Davey  and  Mr,  Leveti,  for  one  of 
the  defendants  who  was  dismissed  from 
the  suit. 

The  Master  op  the  Bolls. — This 
is  a  bill  by  principals  against  their 
agents  to  take  accounts  or  rectify 
accounts  which  have  been  settled.  The 
period  over  which  they  extend  is  nearly 
twenty  years,  and  the  substance  of  the 
allegations  is,  that  the  accounts  contain 
numerous  and  serious  errors.  The  form 
of  pleading,  no  doubt,  is  not  quite  in 
accordance  with  what  the  judgment  will 
be,  because  by  the  form  of  pleading  the 
Court  is  asked  to  do  that  which  no  Coui*t 
can  do,  namely,  to  go  through  accounts 
and  to  disallow  a  large  number  of  items 
in  taking  those  accounts  and  making 
declarations  accordingly.  That  is  a  thing 
which  the  Court,  so  far  as  I  know,  never 
did.  The  practice  of  the  Court  of  Chan- 
cery, which,  of  course,  is  the  practice  of 
the  High  Court  of  Justice,  is  to  consider 
whether  the  accounts  shall  be  opened,  or 
whether  there  shall  be  liberty  to  sur- 
charge and  falsify — that  is,  if  the  Court 
is  of  opinion  that  errors  of  sufficient 
number  and  sufficient  magnitude  are 
shewn.  It  is  not,  as  I  understand  it, 
necessary  that  the  errors  shewn  should 
amount  to  fraud.  If  they  are  sufficient 
in  number  and  importance,  whether  they 
are  errors  caused  by  mistake  or  errors 
caused  by  fraud,  the  Court  has  a  right  to 
open  the  accounts.  I  have  known  cases 
— there  is  the  case  of  Glarke  v.  Tipping 
(1),  with  which  we  are  familiar — in  which 
the  Court  abstained  purposely  from  using 
the  term  "  fraud,"  although  no  other  term, 
I  am  afraid,  could  be  properly  applied. 
That  is  not  necessary.  But  there  is  this 
to  be  considered,  that  when  the  account 

(1)  9  Beav.  284. 
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si  between  persons  in  a  fiduciary  relation, 
and  the  person  who  occapies  the  position 
of  accoantiug  party — that  is,  the  trustee 
or  ageut — is  the  defendant,  it  is  easier  to 
open  the  account  than  it  is  in  cases  where 
persons  do  not  occupy  that  position ;  that 
is  to  say,  a  less  amount  of  error  will 
justify  the  Court  in  opening  the  account. 
Then  I  have  one  other  observation  to 
make,  which  is  this,  that  where  you  shew 
a  single  fraudulent  entry  in  the  case  of 
persons  occupying  the  position  of  prin- 
cipal and  agent,  or  trustee,  and  cestui  que 
trusty  the  Court  has  actually  opened  an 
account  extending  over  a  greater  number 
of  vears  and  closed  for  a  much  longer 
period  than  the  account  I  have  before 
me.  I  mean  the  case  of  AUfrey  v.  Allfrey 
(2)  before  Lord  Cottenham.  We  there- 
fore have  this  as  a  sort  of  guide,  without 
laying  down  any  general  rule — ^because 
every  case  must  depend  on  its  own  cir- 
cumstances— that  where  the  accounts 
have  been  shewn  to  be  erroneous  to  a 
considerable  extent  both  in  amount  and 
in  tlie  number  of  items,  or  where  fiduciary 
relations  exist,  and  a  less  considerable 
number  of  errors  are  shewn,  or  where  the 
fiduciary  relations  exist,  and  one  or  more 
fraudulent  omissions  or  insertions  in  the 
account  are  shewn,  there  the  Court  opens 
the  account,  and  does  not  merely  sur- 
charge and  falsify.  The  effect,  of  course, 
is  very  different.  Where  you  open  the 
account,  the  account  is  taken  from  the 
beginning ;  and  in  those  cases  where,  as 
in  this  case,  the  books  are  lost  for  a  cer- 
tain period,  the  Court  does  not  now  do 
what  it  formerly  did,  namely,  insert 
special  directions  in  the  judgment,  which 
were  necessary  to  protect  the  person 
accounting,  who  in  the  ordinary  course  of 
business,  as  has  happened  in  this  case, 
destroyed  his  books.  Up  to  1860  some 
of  the  books  seem  to  have  been  destroyed 
— not  improperly,  because,  of  course,  mer- 
chants do  not  keep  their  books  for  ever, 
and  I  wish  to  throw  no  censure  upon 
those  people.  Formerly,  when  the  ac* 
counts  were  sent  to  the  Master,  it  was  the 
custom  of  the  Court  to  insert  special 

(2)  10  Beay.  35S  ;  17  Law  J.  Bep.  Chanc.  30 ; 
affinned,  1  Mac  &  G.  87* 


directions  in  the  decree  in  order  to  avoid 
the  hardship  which  the  innocent  loss  of 
the  books,  or  the  innocent  destruction  of 
the  books,  might  subject  defendants  to. 
That  is  not  necessary  now,  because  the 
same  Judge  presides  over  the  taking  of 
the  accounts  in  chambers  as  orders  the 
accounts  to  be  opened.  *I  merely  men- 
tioned that,  because  it  might  be  said  that 
the  point  has  escaped  notice. 

Now,  the  substance  of  the  case  is  really 
very  simple  indeed,  although  the  details 
are  enormous. 

The  plaintiffs  say  that  they  employed 
the  defendants  as  agents  to  buy  and  ship 
goods  for  them.  When  I  speak  of  the 
plaintiffs,  I  mean  the  firm  for  the  time 
being ;  and  in  the  same  way,  when  I  speak 
of  the  defendants,  I  mean  the  defendants* 
firm  for  the  time  being.  They  were  not 
the  same  people  throughout,  but  for  all 
substantial  purposes  1  treat  them  as 
one  ;  though  in  drawing  up  the  judgment 
care  must  be  taken  to  make  the  separate 
defendants  responsible  for  what  occurred 
in  their  own  time.  Now  the  substance 
of  the  case  is  this :  the  plaintifis  say 
that  from  the  very  beginning  of  their 
connection  they  had  two  sorts  of  engage- 
ments or  arrangements  with  the  defen- 
dants' firm. 

As  to  one  class  of  business  they  make 
no  complaint,  and  therefore  the  judgment 
will  not  relate  to  that  in  any  way. 
But  as  to  what  1  may  call  the  com- 
mission business,  they  say  that  thej 
employed  the  defendants  as  their  com- 
mission agents  in  Manchester,  they  being 
a  firm  in  Calcutta,  though  for  many  years 
one  of  the  firm  was  resident  in  Scotland, 
and  certainly  visited  Manchester  some 
ten  or  twelve  times  a-year.  The  plaintiffs 
have  a  firm  in  Calcutta.  They  employed 
the  defendants  as  agents  to  buy  and 
forward  goods  to  them  at  Calcutta.  That 
is  their  allegation;  and  they  say  that^ 
being  such  agents,  and  being  paid  on 
commission,  the  defendants  throughout 
the  period  of  the  connection  made  gross 
and  fraudulent  overcharge  in  their  ac* 
counts.  That  is  the  charge.  It  is  not 
necessary,  of  course,  to  prove  the  whole 
of  that  charge,  as  I  have  already  ex- 
plained* 
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Some  of  tbe  cliargeB  may  not  be 
fraadalent.  Some  of  the  charge  com- 
plained of  even  may  not  be  sncb  as  wonld 
instify  me  in  opening  the  acconnts  ;  bnt 
if  I  once  come  to  the  conclnsion  that  there 
are  a  sufficient  number  of  errors  proved, 
and  of  sufficient  amount  to  entitle  me  to 
open  the  accounts,  it  will  then  be,  of 
course,  necessary  to  consider  the  other 
charges  when  we  come  to  take  the  ac- 
counts in  chambers. 

If  I  arrive  at  the  conclusion  that  one 
or  more  overcharges  are  proved,  it  may 
not  be  perhaps  strictly  necessary  to  con- 
sider so  very  nicely  the  number  or  the 
amount  of  the  other  overcharges;  but 
I  am  bound  before  opening  the  account 
to  shew  that  there  are  sufficient  g^unds 
for  opening  that  account,  and  nothing 
more.  I  am  not  bonnd  to  decide  upon 
the  propriety  of  every  item  which  is 
challenged  by  the  plaintiffs  in  the  defen- 
dants' account.  Were  I  to  do  so,  I  do 
not  know  when  my  judgment  would 
end. 

Now,  that  being  so,  the  first  question 
to  be  decided  between  the  parties  is  a 
question  of  fact :  Were  the  charges  made 
against  the  plaintiffs  merely  the  prices 
paid  by  the  defendants  P 

As  to  that  there  is  no  contest.  For  all 
Tnaterial  purposes  that  is  made  out  by  the 
defendants'  books,  or  is  admitted  by  the 
answers.  The  defendants  justify  the 
making  of  the  charges  on  various  gprounds, 
but  they  do  not  deny  making  the  charges 
— ^that  is  to  say,  they  do  not  deny  charging 
the  plaintiffs  on  almost  every  item  of  in- 
voice more  than  was  paid  throughout  the 
period  of  their  connection.  I  am  told 
that  the  amount  is  very  large  during  this 
period — ^very  large  indeed.  The  number 
of  invoices  is  very  great,  and  the  forms 
of  the  invoices  are  substantially  the 
same  throughout.  In  &ct,  there  is  no 
dispute  at  all  between  the  parties  that 
on  the  items  of  invoice  very  frequently 
sums  were  charged  which  were  not  paia. 

[His  Lordship  then  went  through  the 
several  charges  contained  in  the  bill,  as 
regards  the  white  or  bleached  goods ;  the 
sales  by  the  defendants  to  the  plaintiffs 
at  the  market  price,  as  alleged,  of  their 
own  goods;    the  non-allowance  to  the 
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pluntiffs  of  large  sums  of  money  for  dis- 
count which  had  been  allowed  to  the 
defendants;  as  respects  the  insurance;  the 
discounting  of  the  bills ;  and  held  that 
they  were  either  admitted  or  that  the  de- 
fences set  up  were  all  untenable:  and 
continued :]  Now  the  first  portion  of  the 
defence  is  rather  a  singular  one.  The 
defendants  deny  that  they  were  agents 
except  for  buying.  It  is  very  difficult  to 
appreciate  that  defence.  The  answer  of 
Stewart  and  Blair,  two  of  the  defendants, 
says  (paragraph  14),  '*  We  admit  that 
the  plaintiffs  did  decide  to  employ  the 
said  firm  of  Barbour  Brothers,  such 
employment  being  in  the  doable  capacity 
of  buying  agents  for  the  plaintiff  com- 
pany and  makers  up,  packers,  &c.,  as 
principals,  but  not  otherwise,  as  the 
Manchester  agents  of  the  said  firm.*'  The 
observation  occurs :  In  what  capacity  did 
they  ship  the  goods — when  they  shipped, 
insured  and  sent  them  to  the  plaintiffs — 
in  what  capacity  did  they  act  r  They  re- . 
ceived  no  remuneration  whatever,  as  they 
said.  Certainly  they  were  not  shipped 
on  their  own  account,  but  by  them  as 
agents. 

Then  it  is  said,  that  although  they 
were  agents  for  buying  and  forwarding, 
yet  they  were  principals  as  regards  pack- 
ing, making  up,  &c. 

The  plaintiffs  say  they  were  simply 
their  agents,  and  I  confess  it  is  extremely 
difficult  to  suppose  that  when  a  man  em- 
ploys an  agent  to  buy  the  goods  and 
forward  the  good^,  that  he  becomes  a 
principal  as  regards  the  packing.  This, 
however,  is  intelligible,  and  is,  I  think, 
the  true  view  of  the  relation  between  the 
parties.  They  were  general  agents ;  but, 
as  regards  at  least  the  packing  of  the 
bales,  they  were  entitl'^d  to  make  a  charge 
for  doing  the  business  of  a  packer ;  and  in 
that  sense,  if  any  agent  who  is  entitled 
to  make  a  fair  charge  in  addition  to  his 
commission  is  to  be  named  a  principal, 
you  might  use  the  term  principal,  nni 
that  is  not  accurate.  A  man  is  not  the 
less  an  agent  because,  as  regards  some 
part  of  the  work,  he  is  employed  to  do  it 
on  the  terms  of  his  having  a  fair  profit. 

Take  an  instance,  wiui  which  I  am 
very  familiar  by  reason  of  the  number  of 
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judicial  sales  which  take  place  in  this 
division.  An  ancfcioneer  is  employed  to 
sell  a  freehold  estate.  He  happens  to  be, 
as  some  anctioneers  are,  a  surveyor  as 
well ;  if  it  is  necessary  to  have  the  estate 
surveyed  and  a  plan  of  it  made  for  the 
particulars  of  sale,  he  says,  '^  I  am  a  sur- 
veyor, I  will  do  the  surveying  work  my- 
self." He  does  it  and  then  sends  in  a 
hill  as  auctioneer,  and  he  charges  his 
usual  commission  on  the  proceeds  of  the 
sale,  he  charges  what  he  has  paid  out  of 
pocket  for  advertising,  &c.,  and  then  he 
charges  for  surveying  as  surveyor — that 
is  to  say,  he  charges  surveyor's  price: 
not  the  mere  sums  be  pays  to  his  assis- 
tants for  wages  or  otherwise,  but  the  fair 
price  of  a  surveyor.  If  he  is  not  a  sur- 
veyor he  employs  some  other  surveyor 
and  puts  the  same  price  in  the  account 
as  that  man  charges  him,  but  nothing  in 
addition.  He  is  the  agent  to  sell  the 
estate,  but  the  employer,  knowing  that 
he  is  a  surveyor,  and  being  willing  that 
he  should  act  in  that  capacity,  is  also 
willing  to  pay  him  the  fair  price  which  a 
surveyor  onght  to  charge. 

So  my  view  of  the  relations  between 
these  parties  is,  that  the  defendants  were 
commission  ageuts  in  the  ordinary  sense 
of  the  term.  The  plaintiffs  knew  they 
were  packers,  and  they  knew  that  they 
packed  bales,  and  they  were  willing  that 
they  should  continue  to  pack  bales,  get- 
ting the  fair  profit  which  packers  get.  I 
think,  although  I  am  not  going  to  decide 
this  finally,  the  real  bargain  between  the 
parties,  looking  at  the  correspondence, 
was,  that  they  were  to  be  allowed  to  get  a 
fair  profit  for  their  labour  in  packing. 
They  charge  for  packing-cases  and  tins, 
but  they  must  have  done  something  be- 
sides paying  for  the  packing-cases  and 
tins.  They  did  something  more,  and 
that  is  an  additional  reason  for  opening 
the  accounts,  because  when  the  accounts 
are  taken  de  novo,  I  can  do  justice  by 
allowing  them  a  fair  remuneration  for 
whatever  they  did  in  relation  to  the  pack- 
ing. But  it  does  not  alter  the  main 
relation  of  the  parties — that  is,  principals 
and  agents  and  nothing  else :  the  Cal- 
cutta house  the  principals  and  the  Man. 
Chester  house  the  agents,  but  entitled  in 


respect  of  the  packing  to  make  a  fiur 
charge. 

[His  Lordship  stated  that  the  counsel 
for  the  plaintiffs  had  proved  four  in- 
stances in  which  the  defendants  had 
added  to  the  groaa  price  at  which  they 
purchased  the  goods,  and  that  he  was 
satisfied  on  the  evidence  that  when  a 
commission  agent  boaght  goods  there 
was  no  custom  among  the  basiness  men 
at  Manchester  to  add  to  the  price,  and 
continued :] 

This,  therefore,  is  a  proved  overcharge. 
Is  it  a  fraudnlent  overcharge  in  the  sense 
in  which  that  term  is  used  in  the  Courts 
of  justice  ?  I  must  say  that  in  my  opinion 
it  is.  The  meaning  of  fraudulent  over- 
charge, as  I  understand  it,  is  an  overcharge 
deliberately  made,  and  which  the  man 
who  makes  it  must  know  is  an  overcharge. 
It  is  impossible  for  a  Judge  to  dive  into 
the  recesses  of  the  mind  of  any  man.  He 
cannot  tell  what  his  theory  of  morals  may 
be,  or  to  what  extent  his  conscience  may 
have  been  corrupted  by  a  long  course  of 
bad  habits.  He  must  suppose  that 
reasonable  men,  men  carrying  on  business, 
must  understand  their  own  acts,  and 
must  be  prepared  to  abide  the  conse- 
quences. When  we  find  an  acent  buying 
goods,  paying  one  price  and  invoicing 
them  at  a  higher,  we  must  take  him  to 
know  that  he  is  committing  a  breach  of 
his  duty  as  agent,  that  he  has  taken  from 
out  of  the  pocket  of  his  employer  a  sum 
that  belongs  to  that  employer ;  and  unless 
it  were  done  on  a  single  occasion  by  acci- 
dent or  mistake,  he  cannot  treat  that  over- 
charge as  being  properly  described  by 
any  other  term  than  a  fraudulent  over- 
charge. In  my  opinion,  to  this  extent  at 
all  events,  the  allegations  of  the  plaintiffs 
are  made  out. 

[His  Lordship  then  referred  to  the 
charge  of  the  plaintiffs  as  to  the  insurance, 
and  held  that  there  was  no  defence  of  or 
excuse  for  the  proceedings  of  the  defen- 
dants. Then,  as  to  the  addition  to  the 
cost  of  bleaching  white  goods,  and  as  to 
the  defence  of  knowledge  by  the  plaintiffs, 
actual  or  constructive,  and  especially  with 
reference  to  the  effect  of  the  iJleged 
knowledge  of  Oraik  and  Heriot,  his  Lord- 
ship observed :] 
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I  wiU  examine  the  case  aa  regards  Mr. 
Craiky  because  he  snbsequenily  became  a 
partoer  in  the  firm  of  Williunson  A  Co., 
and  it  is  said  that  they  are  boand  bj  the 
knowledge  of  Craik  also.  But  before 
going  into  the  evidence  as  regards  Heriot's 
knowledge,  I  should  like  to  say  a  word  or 
two  as  to  the  principle  which  I  think 
ought  to  guide  the  Court  in  deciding  this 
question.  The  case  set  up  by  the  defence 
appears  to  me  to  sayour  somewhat  of 
novelfy.  As  I  understand  the  doctrine 
of  partnership,  which  for  this  purpose  is 
a  branch  of  the  law  of  agency,  notice  to 
a  partner  in  a  partnership  matter  during 
the  continuance  of  the  partnership  is  as  a 
general  rule  notice  to  the  firm.  It  has 
not^  so  fiur  as  I  know,  been  held  that 
notice  to  a  man  who  afterwards  becomes 
a  partner  is  notice  to  the  firm.  It  might 
be  so  held.  We  have  the  analogous  case 
of  notice  to  a  solicitor  who  is  also  for  this 
purpose  an  agent.  Notice  to  a  solicitor 
in  the  same  transaction  or  in  any  con- 
nected transaction,  while  he  is  acting  for 
the  same  client,  is  notice  to  that  client, 
but  notice  to  him  even  prior  to  his  acting 
for  the  client  may  be  constructive  notice 
to  the  client,  where  itis  dear  that  he  must 
have  had  it  present  to  his  mind— *that  is, 
he  could  not  be  supposed  to  have  fbr- 
ffotten  it  when  he  was  transacting  the 
business  of  the  client.  It  might  well  be 
that  such  an  extension  of  the  doctrine 
might  apply  in  some  cases  to  the  case  of 
partoership,  but  I  am  not  aware  that  it 
bas  ever  been  so  applied. 

Now  when  we  come  to  a  question  of 
£rand  diflferent  considerations  arise.  It 
is  not  true  that  the  knowledge  of  a  fraud 
by  a  partner  is  necessarily  the  knowledge 
of  the  firm.  A  very  obvious  instance  of 
the  absurd  result  that  would  follow  from 
such  a  doctrine  may  be  shewn,  and  per- 
haps is  best  shewn,  by  an  example. 
Suppose  there  is  a  firm  with  half-a- 
dozen  partners  who  havea  <derk,  and  the 
olerk  has  been  in  the  habit  of  receiving 
presents  from  one  of  the  sellers  to  the 
firm  in  order  to  pass  goods  of  short 
weight;  and,  further,  suppose  that  the 
olerk,  not  having  been  found  out,  is  taken 
into  partnership  as  a  junior  partner  and 
oontinues  the  practice:  is  it  to  be  imagined 
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under  these  circumstances,  that  in  a 
Oourt  of  equity  the  other  partners  could 
not  sue  the  vendor  of  the  goods  for  the 
fimud,  and  not  only  sue  him,  but  their 
partner  also  P  Oomd  it  be  said  that  the 
knowledge  of  the  partner  was  the  know- 
ledge of  the  firm  for  this  purpose  P  I 
emphatically  deny  that  any  such  doctrine 
coidd  by  any  possibility  be  laid  down  by 
any  Judge,  and  I  need  not  say  it  never 
has  been  laid  down.  Of  course  fraud 
must  be  an  exception.  I  put  the  case  of 
a  clerk  knowing  it  before  he  became 
a  partner  and  not  interfering  with  it 
afterwards,  but  it  is  immaterial  that  the 
knowledge  was  acquired  during  the  part- 
neiyhip.  Suppose  either  from  corruption 
— that  is,  from  receiving  presente  or  other- 
wise—or affection,ihe  goods  beingsupplied 
by  a  relative,  one  of  the  partners  knows 
that  the  vendor  is  defrauding  the  firm :  I 
am  satisfied  that  according  to  sound 
doctrine  that  knowledge  would  not  pre- 
vent the  remaining  partners  from  suing 
the  parties  to  the  fiaud,  and  recovering 
in  a  Court  of  equity.  It  appears  to  me 
that  that  kind  of  notice  will  not  do  when 
it  is  applied  to  cases  of  fraud. 

But  when  you  come  to  notice  before 
tiie  partnership  relating  not  to  those 
transactions,  but  to  prior  transactions, 
there  are  some  other  considerations.  First 
of  all,  if  the  clerk  has  been  employed,  we 
will  say,  in  the  house  of  the  persons  com- 
mitting the  fraud,  and  then  goes  into  the 
house  which  has  been  defrauded,  it  by  no 
means  follows  that  he  knows  that  the 
former  house  wiU  continue  their  course 
of  fraudulent  conduct.  He  may  think, 
'*  They  are  aware  that  I  know  bXL  about 
it|  and  they  will  not  attempt  to  go  on  now 
that  I  have  become  a  member  of  the 
firm ;  "  or  if  he  has  the  opinion  that  they 
will  go  on,  then  you  can  only  look  on  him 
as  an  accomplice.  He  may  be  influenced 
by  gratitude,  in  the  case  of  the  former 
masters  having  recommended  him  to  the 
firm  in  which  he  has  become  a  partner, 
or  he  may  be  infiuenced  by  that  curious 
feeling  of  honour  which  is  said  to  extend 
to  a  very  low  dass  as  regards  morality, 
and  thizdc  that  he  ought  not  to  betray 
the  intereste  of  his  former  masters,  but 
he  ought  rather  to  sufEer  the  small  loss 
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attributable  to  his  small  share  as  junior 
partner  in  the  honse  than  be  goilty  of 
that  which  he  may  think  a  breach  of 
doty.  Bat  in  no  way  that  I  can  see  is 
actual  knowledge  of  an  antecedent  fraud 
to  be  held  to  be  carried  into  the  new  firm 
of  which  he  becomes  a  partner,  so  as  to 
impute  notice  to  that  firm  of  the  fraud. 

I  am  bound  to  say  that,  on  looking  to 
the  evidence,  I  do  not  think  it  comes  up 
to  anything  of  the  sort. 

[His  Lordship  then  went  through  the 
evidence  by  which  the  defendants  at- 
tempted to  shew  that  Mr.  Heriot,  when 
clerk  in  their  house,  had  knowledge  of  the 
course  of  dealing  of  which  the  plaintiflEs 
were  now  complaining,  and  held  that 
there  was  no  such  eviaence  to  shew  any 
knowledge  in  the  plaintiff  Williamson ; 
and  on  the  point  raised  by  the  defendants 
that  Graik,  a  partner  in  the  plaintiffs' 
firm,  knew  from  his  experience  of  the 
Manchester  business  that  the  defendant 
had  acted  only  in  accordance  with  the 
custom  at  that  place,  he  held  that  no  such 
custom,  as  att^pted  to  be  set  up  by 
the  defendants,  existed,  and  that,  con- 
sequently, no  knowledge  could  be  im- 
puted to  Graik;  further,  that  the  alle- 
gation of  actual  knowledge  on  the  part  of 
the  plaintiff  Williamson  was  clearly  dis- 
proved ;  and  afber  reviewing  the  charges 
and  defences  of  the  overcharge  on  the 
bleaching  of  the  goods,  he  said :] 

It  appears  to  me  that  it  is  impossible 
to  acquit  these  defendants  either  of  the 
knowledge  of  what  was  being  done  or 
the  knowledge  that  what  was  being  done 
was  being  wrongly  done,  and  I  am  com- 
pelled to  qualify  these  overcharges  by  the 
same  term  which  I  have  applied  to  the 
former  overcharges. 

[His  Lordship  then  reviewed  the 
charges  of  the  extra  discounts — that  the 
defendants  paid  the  vendor  six  weeks 
earlier,  and  got  from  two  to  two  and  a- 
half  per  cent,  discount,  which  they  put 
into  their  own  pocket — and  the  defences 
raised.] 

I  can  find  no  express  bargain.  Mr. 
Williamson  swears  most  distinctly  that 
the  plaintiffs'  house  was  to  have  the 
benefit  of  all  discounts.  It  is  the  duty 
of  the  defendants  in  asserting  aa  express 


bargain  to  prove  it.  If  they  say  they 
were  to  have  the  profit  over  and  above 
their  commission,  they  must  shew  most 
distinctly  that  there  was  such  a  bargain. 
If  there  was  a  doubt  as  to  the  sufficiency 
of  the  proof,  that  doubt  must  be  deter- 
mined ag^ainst  the  defendants. 

[His  Lordship  then  reviewed  other 
charges  which  he  held  to  be  overcharges ; 
and,  lastly,  referring  to  the  charges  of 
discounting  the  bills,  said :] 

It  is  impossible  to  defend  the  discount- 
ing of  the  bills,  lefb  with  them  for  safe 
custody  merely,  on  any  theory  whatever. 
It  is  aU  very  well  to  say  that  they  were  a 
rich  house.  Supposing  they  had  become 
bankrupt,  these  bills  would  have  been 
lost  to  Uie  plaintiffs.  But  what  can 
justify  their  not  crediting  them  with  the 
amount  P  What  can  justify  them  in 
charging  a  larger  discount  afterwards  P 
I  can  find  no  justification  at  all.  Re- 
liance was  placed  on  agreement.  One  or 
two  passages  in  the  letters  and  one  pas- 
sage in  ^.  Williamson's  cross-exanuna- 
tion  were  relied  on  as  shewing  agreement. 
The  passages  are  difficult  to  explain  and 
are  not  clear.  But  an  agent  cannot  turn 
himself  into  a  principal  and  deal  with  his 
real  employers  or  principals  on  that  foot- 
ing without  full  and  fiair  disclosure. 
When  the  principal  says,  ^^I  believed 
that  I  was  dealing  with  an  agent,"  it  is  no 
use  saying,  **You  can  pick  out  passages 
here  and  there  in  a  letter  of  an  ambiguous 
character."  The  real  principal  believing 
he  is  treating  with  an  agent  need  not  read 
every  letter  and  probably  he  does  not. 
They  are  read  by  his  employSs  or  his 
clerks.  But  even  if  he  does,  he  does  not 
pay  attention  to  those  little  passages :  he 
does  not  look  into  them  to  see  if  they  by 
any  possibility  can  be  strained  into  an 
assertion  that  the  agent  is  doing  wrong. 
He  believes  he  is  acting  rightly,  and  he 
knows  perfectly  well  he  cannot  otherwise 
act  legally  without  telling  him  so.  In 
my  opinion  that  does  not  discharge  the 
obligation  which  is  thrown  on  an  agent, 
before  acting  aa  a  principal  and  getting 
a  profit,  to  make  a  full  disclosure  and 
obtain  the  assent  of  the  princinal  to  his 
changing  his  character  from  tnat  .of  an 
agent  to  that  of  a  man  whose  interest 
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oonflictB  with  his  dntj,  because  his  duty 
]»  to  disconnt  at  the  lowest  possible 
rate,  while  his  interest  is  to  discount  at 
the  highest  possible  rate,  if  he  is  dis- 
coanting  for  himself  with  a  view  to  fntore 
profits.  It  appears  to  me,  therefore, 
that  that  obligation  is  not  discharged  bjr 
references  to  obscure  passages  in  two 
or  three  letters  or  to  a  quite  inexplicable 
passage  in  Mr.  Williamson's  cross-exami- 
nation, where  he  says  that  his  bills  were 
better  than  cash.  It  seems  to  me  on  all 
these  points  the  defendants  fail.  For  the 
reasons  I  have  given  it  is  not  necessary 
for  me  to  go  into  the  multitude  of  other 
accusations  against  the  defendants  as  to 
overchaiges  in  other  points.  When  the 
accounts  are  taken  in  chambers  I  shall  be 
able  to  do  justice  between  the  parties  by 
allowing  them  remuneration  where  remu- 
neration is  due,  though  not  charged  in 
that  character,  and  by  disallowing  other 
oyercharges  if  it  turns  out  that  they  are 
in  excess  of  fair  charges.  But  I  do  not 
make  these  other  charges  grounds  of  my 
present  judgment.  In  my  opinion  the 
charges  which  I  hold  to  be  pKroved  are 
fourfold  more  than  enough  to  induce  me 
to  have  the  whole  of  the  account  opened 
from  beginning  to  end,  and  therefore  I 
refrain  from  g^ing  into  other  details. 

The  judgment  will  be  to  open  the  ac- 
counts m  the  usual  way,  with  the  limita- 
tion which  I  have  before  explained  as 
r^fards  each  of  the  defendants,  and  that 
the  defendants  do  pay  the  costs  of  the 
action  up  to  and  including  the  trial. 


Solicitors — Phelps,  Sedgwick  &  Biddle,  agents  for 
Sale  &  Co.,  Manchester,  for  plaintiflb ;  Milne, 
Riddle  &  Mellor,  agents  for  Hinde,  Milne  ic 
Sndlow,  Mancheeter,  for  defendants. 
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^ftftO^*^' V^  re  LORD  southamptok's 

low.         >   gg^^,jjj .  bopbr's  claim. 


ILINS,  V.C.  1 

1880.     y 

Dec,  4.      J 


Mortgage  —  Notice  to  SoUoUor  —  (7<m- 
sirucHve  Notice  to  Olient, 

A  borrowed  8fl00l.  on  mortgage  from 
hi8  soltciiory  B.  Of  this  money ^  800Z.  60- 
longed  to  0,  a  client  of  B*8,  who  had 
handed  it  to  B  for  investment.  No  notice 
was  ever  given  to  A^  either  by  B  or  by  0^ 
that  the  8002.  belonged  to  0,  Afterwards 
A  ]paid  off  the  8,000L,  and  B  shortly 
after  died  insolvent.  On  a  claim  made  by 
0  for  the  800L  against  A, — Held,  that  as 
Cy  by  his  negligence  in  not  giving  notice  of 
his  claim  to  Ay  had  enabled  A  to  pay 
back  the  whole  of  the  m,ortgage  m^oney  to 
By  he  had  no  equity  to  compel  A  to  pay 
part  of  the  numey  over  again ;  a/nd  davm 
refused, 

Adioumed  summons. 

This  was  a  claim  by  John  Boper 
against  the  estate  of  the  late  Lord  South- 
ampton, for  the  sum  of  8002.  and  an 
arrear  of  interest,  under  the  following 
circumstances : — 

By  an  indenture,  dated  the  2nd  of  March, 
1860,  Lord  Southampton  mortgaged  the 
manor  of  Tottenham  to  Jacob  Birt,  his 
solicitor,  to  secure  the  sum  of  6,0002. 
then  advanced  to  him  by  Birt,  and  farther 
sums  not  exceeding  8,0002.  The  further 
sum  of  2,0002.  was  afterwards  advanced. 

By  an  indenture,  dated  the  6th  day  of 
AprU,  1861,  and  made  between  Jacob 
Birt  of  the  one  part,  and  John  Boper  of 
the  other  part,  after  reciting  the  mort- 
gage of  the  2nd  of  March,  1860,  and  that 
there  was  then  due  to  Jacob  Birt  the 
sum  of  6,0002.  with  an  arrear  of  in- 
terest, "  and  that  8002.,  part  of  the 
sum  of  6,0002.,  was  the  proper  money 
of  John  Boper,  Jacob  Birt,  for  himself, 
his  heirs,  executors  and  administrators 
thereby  covenanted  with  John  Boper, 
his  executors,  administrators  and  assigns, 
that  he,  Jacob  Birt,  would  stand  pos- 
sessed of  the  said  sum  of  8002.,  part  of 
the  said  sum  of  6,0002.,  and  the  interest  in 
respect  of  the  same,  in  trust  for  the  only 
proper  use  of  John  Boper,  his  executors, 
administrators  and  assigns." 

It  appeared  that  Jacob  Birt  had  bor- 
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rowed  from  other  clients  of  his  besides 
John  Boper  other  sums  of  money  forming 
part  of  the  6,000Z.  advanced  on  mortgage 
to  Lord  Southampton ;  and  that,  on  re- 
ceiving such  sums,  he  had  executed  to 
each  of  his  clients  a  declaration  of  trust, 
similar  in  its  terms  to  the  declaration  of 
trust  of  the  6th  of  April,  1861. 

There  was  no  evidence  to  shew  that 
Lord  Southampton  knew,  or  had  any 
reason  to  believe  that  the  8,000L  advanced 
to  him  on  the  security  of  the  Tottenham 
property  was  not  the  sole  property  of 
Jacob  Birt. 

There  was  no  evidence  of  any  notice 
of  these  declarations  of  trust  having  been 
given  to  Lord  Southampton  or  to  any 
person  on  his  behalf. 

On  the  16th  of  July,  1872,  Lord  South- 
ampton  died.  Shortly  after  his  death, 
the  amount  due  on  the  mortgage  of 
March,  1860,  was  wholly  paid  off  by  the 
retention  by  Jacob  Birt  of  moneys  m  his 
hands  belonging  to  the  estate. 

Jacob  Birt  continued  to  pay  John 
Roper  interest  on  his  8002.  down  to  the 
6th  of  April,  1876. 

In  February,  1876,  Jacob  Birt  died 
insolvent.  A^v  his  death  these  de- 
clarations of  trust  were  found  in  his 
possession. 

It  was  admitted,  on  the  part  of  the 
claimant,  that,  as  between  Lord  South- 
ampton and  Birt,  the  money  due  on  the 
mortgage  of  March,  1860,  had  been  fully 
paid  off. 

Mr,  Olasse  and  Mr.  Nalder^  for  the 
summons.  —  Birt  was  the  confidential 
solicitor  of  Lord  Southampton.  Part  of 
the  money  advanced  by  Birt  belonged  to 
Roper.  It  was  dearly  the  duty  of  Birt 
to  have  informed  Loi^d  Southampton  of 
that  fact ;  and  Lord  Southampton,  there- 
fore, must  be  presumed  to  have  had  con- 
structive notice  of  it.  That  is  a  "  pre- 
sumption which  the  client  cannot  be 
allowed  to  rebut '' — 

Bradley  v.  Biches,  47  Law  J.  Rep, 

Chanc.  811 ;  Iaw  Rep.  9  CL  D. 

189, 196 ; 
Bolland  ▼.   Eart,  40  Law  J.  Rep. 

Chanc,  701 ;  Iaw  Rep.  6  Chanc. 

678;  ^ 


Egpin  V.  Pemberton,  3  De  Gez  A  J. 
547 ;  28  Law  J.  R^.  Chanc.  808. 
They  also  referred  to 

The  Saffron  Walden  BuHcUng  Society 

V.  BayneTy  49  Law  J.  Rep.  Chanc. 

465 ;  Law  Rep.  14  Ch.  D.  406. 

Mr.  J.  Fearson  and  Mr.  Vaughan  Hawkins^ 

for  the  trustees  of  Lord  Southampton's 

estate. — It  was  the  duty  of  Roper  to  give 

notice  of  his  charge  to  Lord  Southampton, 

but  he  neglected  to  do  so.     . 

[Maliks,  y.C. — I  cannot  see  any  neg- 
lect on  the  part  of  Lord  Southampton.] 

Roper  was  content  to  have  the  mort- 
gage of  March,  1860,  taken  in  the  same 
of  Birt. 

Bradley  v.  Biohes  (ubi  supra) 
was  a  totally  different  case. 
They  were  then  stopped. 
Mr.  Olassej  in  reply. 

Malins,  y.C. — ^This  is  a  case  in  which 
the  usual  question  arises,  as  to  which  of 
two  innocent  parties,  his  clients,  is  to 
suffer  through  the  fraud  of  a  solicitor. 

On  the  2nd  of  March,  1860,  Lord 
Southampton  executed  a  mortgage  to  his 
confidential  solicitor,  Mr.  Bir^  to  secure 
8,0002.  Now  Lord  Southampton  had  no 
information  from  Mr.  Birt,  and  had  no 
reason  to  suppose  that  the  8,0002.  was  not 
the  sole  property  of  Mr.  Birt.  Lord 
Southampton  never  had,  from  the  first  to 
the  last,  the  slightest  intimation  from 
Mr.  Birt,  or  from  anyone  else,  that  the 
whole  of  this  8,0002.  did  not  belong  to 
Mr.  Birt.  But  Mr.  Roper,  as  innocent 
in  the  transaction  as  Lord  Southampton 
himself,  had  also  the  misfortune  to  have 
Birt  as  his  solicitor ;  and  he  put  the  sum 
of  8002.  into  the  hands  of  Birt  for  in- 
vestment, and  Birt  gave  him  the  declara- 
tion of  trust  of  the  6th  of  April,  1861. 
[His  Lordship  read  it.]  Time  goes  on, 
and  the  mortgage  is  paid  off  wil£out  the 
slightest  intimation  that  any  other  per- 
son than  Birt  was  interested  in  the 
matter. 

Now  I  quite  agree  that  it  was  the  duty 
of  Birt  to  mform  Lord  Southampton  that 
the  money  was  not  his  money,  but  the 
money  of  other  persons;  because  then 
Lord  Southampton  would  have  been  pro- 
tected by  paying  those  whom  he  had 
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notioe  to  be  ihe  real  owners  of  the  fund. 
Birt  was  a  dishonest  man,  and  did  not 
perform  the  dnty  which  was  obvionslj 
imposed  apon  him.  Bat  Birt  was  also 
the  solicitor  of  Mr.  Roper ;  and  sorely  it 
was  mnch  more  his  dntj  to  Mr.  Boper  to 
tell  Lord  Southampton  that  Mr.  Boper 
was  the  owner  of  the  monej.  His  dutj  to 
Hr.  Boper  made  it  absolutely  inbambent 
upon  him  to  do  so ;  otherwise  there  was 
ihe  danger  of  Lord  Sonthamptou  paying 
Birt^  and  getting  a  discharge  for  the 
money,  whereas,  in  fact,  it  onght  to  have 
been  paid  to  Mr.  Boper.  I  pnt  this  case 
in  the  oonrse  of  the  argument :  Suppose 
that,  after  Lord  Southampton  had  bor- 
rowed this  moner  from  Birt,  Birt  had 
transferred  the  whole  debt  to  John  Smith 
(without  informing  Lord  Southampton), 
but  retaining  the  mortgage  deed;  and 
then  Lord  Southampton,  in  total  igno- 
rance of  what  had  happened,  finding  Birt 
in  possession  of  the  mortgage  deed,  pays 
bim  the  mortgage  money,  and  takes  his 
receipt:  does  anybody  say  that  John 
Smith  would  have  any  equity  against 
Lord  Southampton?  What  is  the  dif- 
ference between  that  case  and  this? 
Mr.  Boper,  by  omitting  to  give  notice, 
bas  enabled  Lord  Southampton  to  pay 
Birt|  and  Lord  Southampton  has  paid 
bim.  What  possible  equity  has  Mr.  Boper 
to  call  upon  Lord  Southampton's  estate  to 
pay  the  money  over  again  r 

With  regani  to  the  case  of  Bradley  v. 
Bickes^  so  much  relied  on,  it  is  only 
necessary  for  me  to  say  that  that  case 
proceeds  upon  a  totally  different  state  of 
circumstances.  Then  Mr.  Glasse  relied 
upon  the  case  of  BMand  v.  Hart,  Now, 
the  general  rule  undoubtedly  is,  that 
where  there  is  notice  to  a  soUcitor  of  a 
transaction,  notice  to  the  solicitor  is 
notice  to  the  client ;  that  is,  in  the  par- 
tacnlar  transaction.  For  instance,  where 
a  man  takes  a  mortgage,  and  his  solicitor 
has  notioe  of  a  prior  mortgage,  there 
notice  to  the  sohoitor  is  notice  to  the 
clioit.  BoUa/nd  v.  JSartj  when  you  come 
to  look  at  it,  is  nothing  more  than  the 
ordinary  application  of  that  well-con- 
sidered rule  of  the  Court,  although,  as 
Lord  Hatherley  most  properly  says,  the 
unfortunate  client— if  he  be  a  purchaser 
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or  a  mortgagee — ^in  ordinary  cases  never 
knows  anything  of  the  title,  and  relies 
upon  the  solicitor. 

This  case,  I  think,  is  different  to  any 
case  that  has  been  cited.  Therefore, 
finding  that  there  are  two  clients,  each 
employing  the  same  solicitor,  who  has 
been  guilty  of  a  fedlure  of  duty  towards 
both — and,  as  I  say,  more  flagrantly 
towards  Mr.  Boper  iJian  towards  Lord 
Southampton — and  there  having  been 
negligence  on  the  part  of  Mr.  Boper  in 
not  giving  Lord  Southampton  notice,  can 
I  remove  all  the  consequences  of  this  from 
one  innocent  party  to  the  other?  K 
Mr.  Boper  had  employed  a  totally  in- 
different solicitor,  the  neglect  of  himself 
and  his  solicitor  to  give  notice  would  have 
deprived  him  of  any  claim  against  Lord 
Southampton ;  and  I  am  unable  to  see  any 
principle  upon  which  Mr.  Boper  can  be 
in  a  better  position,  because  he  employed 
the  same  solicitor  as  Lord  Southampton. 
The  summons  must,  therefore,  be  re- 
fused. 


Soliciton — CoUyer-Bristow  &  Co.,  agents  for  Stone 
&  Simpson,  Tonbridge  Wells,  tor  claimant; 
Fairer,  Onyry  &  Co.,  for  plaintiffi  and  defen- 
dants. 


[IN  THE  COURT  OF  APPEAL.] 
BAlffEBUPl'OT.^v 

COTTOH    L  J    I  ^^P^^^  "^^  CHAEIKO  CROSS 
LnSH    LJ         I        ^^^^^^*^      ^^       DEPOSIT 
1880  I        ^^^ »   ***  ^^  PAEKER. 

Nov.il.    J 

Bill  of  Sale — Statement  of  Oonsideration 
— Explanation  or  Oorrection  of  by  Receipt 
-^BiUs  of  Sale  Act,  1878  (41  ^  42  Vict, 
c.  31),  88.  8  and  10. 

A  biU  of  sale,  duly  attested  and  re- 
gisteredy  purported  to  he  executed  in  eon^ 
eideration  of  a  8um  of  1202.  advanced  by 
the  grwntees  to  ihe  grcwtor.  In  fa^  only 
90Z.  was  advanced,  the  balance  being  re- 
tained  to  pay  for  the  interest  on  the  sum 
advanced  and  the  expenses  connected  with 
the  advance,  A  receipt  for  901,  signed 
by  the  grantor  on  the  deed  immedvoMy 


158 


OEANCBBT  DIVISION. 


CN.S. 


Ex  parte  Charing  Cross  Bank;  in  re  Parker  (App.),  Bankr. 


below  the  attestation  clause  stated  tJuit  (hat 
sum,  '*  together  with  the  agreed  sum  of  30Z. 
for  interest  and  expenses^  makes  the  sum  of 
120Z.,  being  the  consideration  money  vnthin 
expressed  to  be  paid  to  me'^ : — Held,  that 
the  receipt  formed  no  part  of  the  deed^  and 
could  not  be  read  so  as  to  contradict  the 
statement  in  the  bUl  of  sale^  and  thai  the 
bill  of  sale  not  containing  in  itself  a  state- 
m^nt  of  the  true  consideration^  was  void  as 
against  the  trustee  in  liquidatunh  of  the 
grantor. 

Ex  parte  The  National  Mercantile  Bank ; 
re  Havnes  (49  Law  J.  Bep.  Bankr.  62 ; 
Law  Kep.  15  Gh.  D.  42)  distinguished. 

Appeal  from  a  decision  of  Mr.  Regis- 
trar Hazlitt,  sitting  as  Chief  Jadge  in 
Bankruptcy. 

Parker  execated  to  the  bank  a  bill  of 
sale,  dated  the  7th  of  November,  1879,  of 
his  furniture  and  other  chattels,  which, 
after  reciting  that  he  had  applied  to  the 
bank  for  a  loan  of  1201.,  wibiessed  that 
"  in  consideration  of  the  sum  of  120Z.  bj 
the  mortgagees  paid  to  the  mortgagor 
at  or  before  the  execution  hereof  (the 
receipt  of  which  said  sum  the  mortgagor 
hereby  acknowledges),"  the  mortgagor 
assigned  to  the  bsmk  his  furniture,  £c., 
by  way  of  security  for  the  repayment  of 
the  1202.  in  the  manner  therein  men- 
tioned. 

Parker,  however,  actually  received 
from  the  bank  902.,  the  balance  of  30Z. 
being  retained  by  the  bank  for  payment  of 
interest  and  expenses.  The  execution  of 
the  deed  by  Parker  was  duly  attested  by  a 
solicitor,  and  the  attestation  clause  stated 
that  tbe  effect  of  the  deed  had  been 
before  its  execution  explained  by  the 
solicitor  to  Parker. 

Immediately  below  the  attestation 
clause  there  was  a  receipt  for  902.  signed 
by  Parker,  but  the  receipt  stated  that 
that  sum,  "  together  with  the  agreed  sum 
of  302.  for  interest  and  expenses,  makes 
the  sum  of  1202.,  being  the  consideration 
money  within  expressed  to  be  paid  by 
them  to  me." 

The  deed  was  duly  registered.  Parker 
in  February,  1880,  filed  a  liquidation 
petition,  and  the  registrar  on  an  appli- 
cation by  his  trustees  made  an  oi^er 


declaring  that  the  deed  was  void  as 
against  him  on  the  ground  that  the  true 
consideration  had  not  been  set  out  as  re- 
quired by  the  Bills  of  Sale  Act,  1878, 
s.  8. 
The  bank  appealed. 

Mr,  Quiryy  for  the  appellants. — Here 
the  consideration  is  really  set  forth  within 
the  true  meaning  of  the  8th  section.  It 
was  not  necessary  to  state  the  collateral 
agreement  to  retain  the  302.  for  expenses 
and  interest,  and  the  case  fails  within  the 
principle  of 

Ex  parte  The  NaHonal  Mercantile 
Bank ;  re  Haynes  (ubi  supra). 
But  even  assuming  that  not  to  be  so,  the 
receipt,  which  here  forms  part  of  the  bill 
of  sale,  and  which  could  be  seen  by  any- 
one inspecting  the  bill  of  sale,  explains 
the  true  state  of  the  facts,  so  that  the 
mischief  which  was  aimed  at  by  the  pro- 
visions of  this  section  cannot  arise ;  and 
taking  the  bill  of  sale  and  the  receipt 
together,  the  true  consideration  appears. 

The  10th  section  says  that  any  de- 
feasance or  condition  or  declaration  of 
trust  to  which  a  bill  of  sale  may  be  made 
subject,  and  which  is  not  contained  in 
the  body  of  the  bill,  shall  be  deemed  part 
of  the  bill  of  sale,  and  shall  be  written  on 
the  same  paper,  &o.  Here  the  receipt 
may  be  treated  as  a  '*  condition  "  within 
that  section. 

[In  answer  to  an  enquiiy  of  Cotton, 
L.J.,  as  to  cases  under  the  old  Act,  in 
which  an  insufficient  description  of  a 
grantor  contained  in  the  affidavit  has  been 
allowed  to  be  supplemented  by  a  state- 
ment on  the  bill  of  sale — 

Mr,  Wvnslow^  amicus  cwrioe^  referred 
to 

Jones  V.  JETomff,  41  Law  J.  Bep. 

Q.B.  6 ;  Law  Bep.  7  Q.B.  157 ; 
Ex  parte  Mackenzie^  42  Law  J.  Bep. 
Bankr.  25.] 

Mr.  J,  F.  H,  Bethell,  for  the  trustee. 

[James,  L.J. — The  only  point  is,  whe- 
ther the  deed  can  be  supplemented  by  the 
receipt.] 

I  submit  that  it  cannot.  The  8th 
section  means  that  the  true  considera- 
tion shall  be  stated  in  the  usual  way  in. 
the  body  of  the  deed,  and  not  spelt  oat 
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bj  some  memorandnm  or  statement  at 
the  foot  or  some  other  part  of  the  deed, 
which  may  or  may  not  be  seen,  and 
the  effect  of  which  statement  may  be, 
as  here,  entirely  to  contradict  the  state- 
ment in  the  body  of  the  deed.  The  bill 
of  sale  contains  a  recital  that  the  1202. 
has  been  advanced ;  and,  in  fact,  the  par- 
ties are  estopped  from  saying  that  the 
consideration  was  not  to  be  1201,  This 
case  is  governed  by  the  decision  of  the 
Chief  Jndge  in  the  case  of  In  re  Rogers 
(1),  holding  that  where  part  of  the  money 
which  was  stated  in  the  bUl  of  sale  as 
the  consideration  had  been  retained  to 
nay  the  solicitor's  costs  of  the  bill  and 
the  auctioneer's  charges  for  valuing  the 
property  comprised  in  the  bill  of  sale, 
that  was  not  a  tme  statement  of  the  con- 
sideration as  required  by  the  Act 

Mr.  Ouiry,  in  reply. — ^From  the  position 
of  the  receipt  here  a  true  copy  of  the  bill 
of  sale  could  not  be  registered  without 
setting  out  the  receipt. 

[James,  L.J. — The  bill  of  sale  is  to  be 
attested,  and  the  attestation  does  not  in- 
clude the  receipt.] 

That  is,  I  submit,  immaterial ;  it  is  a 
mere  formality. 

Jamss,  L.  J.— -1  am  of  opinion  that  the 
judgment  of  the  registrar  must  be  affirmed. 
it  is  dear  that  the  true  consideration  was 
not  set  out  in  the  bill  of  sale.  This  was 
the  very  thing  the  Act  was  intended  to 
prevent,  namely,  the  setting  forth  as  part 
of  the  consideration  paid  anything  re- 
tained by  the  grantee  of  the  bill  of  sale 
for  interost  and  expenses.  In  the  case  of 
Ex  ftarte  The  National  Mercantile  Bank ; 
re  Haynee^  we  came  to  the  conclusion  that 
the  true  consideration  was,  in  fact,  set 
forth,  that  the  loan  stated  was,  in  fact,  a 
loan  of  2,0502.,  and  that  it  did  not  malce 
it  the  less  a  loan  of  that  amount,  that  by 
a  collateral  agreement  5502.,  part  of  it, 
was  to  go  to  pay  a  debt  actually  due  at 
the  time  from  the  grantor  to  the  grantees, 
and  not  arising  out  of  the  then  trans- 
action between  the  parties.  In  the  pre- 
sent case  there  was  really  an  evasion  of 
the  provisions  of  the  Act,  and  it  is  not  at 

(1)  14th  of  June,  1880.  Bevened  on  appeal 
lioee. 


all  like  Ex  parte  The  National  Mercantile 
Bank.  The  only  other  point  on  which  I 
felt  any  hesitation,  was  whether  we  could 
look  at  the  receipt  which  was  at  the  foot 
of  the  deed  by  way  of  supplementing,  or 
rather  correcting,  the  consideration  ex- 
pressed on  the  face  of  the  deed.  But  it 
appears  to  me  that,  independently  of  the 
point  of  the  position  of  the  receipt,  it  is 
impossible  to  say  that  the  receipt  is  any 
part  of  the  bill  of  sale.  The  Act  of 
Parliament  says  that  the  bill  of  sale  shall 
set  forth  the  consideration,  otherwise  it 
shall  be  void  as  against  the  trustee  in 
bankruptcy  of  the  grantor.  Here  the 
bill  of  sale  did  not  state  the  true  con- 
sideration. 

The  Act  further  requires  that  the 
execution  of  the  bill  of  sale  "  shall  be 
attested  by  a  solicitor  of  the  Supreme 
Court,  and  the  attestation  shall  state  that 
before  the  execution  of  the  bill  of  sale  the 
effect  thereof  has  been  explained  to  the 
grantor  by  the  attesting  solicitor."  Here 
the  execution  is  properly  so  attested,  and 
afber  the  attestation  clause  comes  this 
receipt  which  has  not  been  attested,  and 
as  to  which  there  is  no  statement  that  it 
has  been  explained  to  the  gprantor.  I  am 
of  opinion,  therefore,  that  the  receipt 
cannot  be  looked  at  as  a  statement  of  the 
consideration. 

GoTTOK,  L.J. — ^The  first  point  to  be 
decided  is,  whether  the  deed,  indepen- 
dently of  the  receipt  clause,  does  comply 
with  the  terms  of  the  Act  requiring  the 
statement  of  the  consideration  of  every 
bill  of  sale.  In  my  opinion  it  does  not. 
It  states  that  1202.  was  advanced,  as 
meaning  actually  paid  by  the  grantees  to 
the  grantor,  whereas,  in  fact,  902.  only 
was  advanced  to  the  granfcor,  and  302. 
retained,  part  in  payment  of  expenses, 
and  the  rest  for  interest  to  be  paid  on 
the  money  advanced  under  the  deed. 

The  case  of  Ex  parte  The  Naiional 
Merca/ntile  Bank  has  been  referred  to,  as 
to  which,  in  my  opinion,  there  can  be  no 
question.  But  this  is  not  like  that  case, 
for  there  the  retainer  was  for  the  purpose 
of  satisfying  a  then  existing  debt,  inde- 
pendently of  the  transaction  of  loan. 

The  great  distinction  between  the  two 
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cases  is  this,  that  here  the  whole  liability 
"  for  interest  and  expenses  "  arises  oat  of 
the  transaction  of  loan  which  the  bill  of 
sale  completed  and  rendered  effectnal. 
There  the  debt  existed  independently, 
and  woold  have  so  remained  if  the  loan 
secured  by  the  bill  had  not  been  made.  I 
think  that  the  kind  of  retainer  in  this 
case  was  the  very  thing  aimed  at  by  the 
Act.  The  object  was  to  prevent  the  givinsr 
of  a  secarity  for  a  sum  said  to  be  advanced 
when,  in  fact,  a  large  part  was  retained 
by  the  grantee.  Independently,  there- 
fore, of  the  receipt  clause,  there  is  an  end 
of  the  case.  But  it  is  said  that  we  ought 
to  look  at  the  receipt  clause ;  and  if  we  do 
so,  the  true  consideration  is  set  forth  as 
required.  It  does  state  honestly  the  facts 
of  the  case.  But  we  must  be  bound  by 
the  Act,  and  the  Act  requires  the  bill  of 
sale  to  set  forth  the  consideration. 

It  is  impossible  in  this  case  to  say  that 
the  bill  of  sale  sets  forth  the  consideration. 
The  receipt  is  no  part  of  the  deed.  It  is 
said  that  it  may  be  used  to  correct  the 
statement  in  the  deed,  but  that  is  not  re- 
quired by  the  Act. 

I  did  at  one  time  entertain  a  doubt  by 
reason  of  those  decisions  upon  the  former 
Bills  of  Sale  Act,  1854,  to  which  Mr. 
Winslow  has  referred  us.  That  Act  re- 
quired, on  the  registration  of  a  bill  of  sale, 
an  affidavit  to  be  filed  with  the  bill  of 
sale,  giving  a  description  of  the  residence 
and  occupation  of  the  grantor ;  and  it  was 
held  that  the  bill  of  s^e  itself  might  be 
referred  to  for  the  purpose  of  correcting 
an  insufficient  description  contained  in  the 
affidavit.  But  those  cases,  I  think,  differ 
from  the  present.  In  Jones  ▼.  Harris  the 
affidavit  made  by  the  attesting  witness 
only  stated  that  the  grantor  resided  at 
Dynevor  Lodge,  and  was  an  auctioneer. 
But  the  bill  of  sale  described  the  grantor 
as  "  of  Dynevor  Lodge,  in  the  parish  of 
Llauarthnev,in  the  county  of  Carmarthen, 
auctioneer,  and  the  Court  there  held 
that  by  taking  the  affidavit  and  the  bill 
of  sale  together,  there  was  a  sufficient 
description  within  the  requirements  of 
the  Act.  The  other  case  of  JS»  parte 
Ma>cken«ie  decided  that  aa  insufficient 
description  of  the  attesting  witness  to  a 
bill  of  sale  contained  in  his  affidavit  filed 


on  the  registration  of  the  bill  of  sale 
might  be  cured  by  reference  to  a  suf- 
ficient description  of  him  in  the  attestation 
clause  of  the  bill  of  sale. 

But  here  it  is  desired  to  refer  to 
another  document,  not  to  correct  an  in- 
sufficient description  in  the  bill  of  sale, 
but  entirely  to  contradict  a  statement 
contained  in  the  bill  of  sale.  The  Act 
requires  the  bill  of  sale  truly  to  state  the 
consideration.  It  has  not  done  so,  and  I 
ccuinot  say  that  because  possibly  no  harm 
may  be  done  in  this  particular  case  we 
ought  not  to  give  effect  to  the  &St  con- 
struction of  the  Act. 

Lush,  L.J. — ^The  Act  says  that  every 
bill  of  sale  shall  state  the  consideration, 
otherwise  it  shall  be  void.  Now  the 
consideration  is  the  amount  which  the 
grantor  receives  for  giving  the  bill  of 
sale,  and  is,  of  course,  the  true  considera- 
tion. Now  in  the  part  of  the  bill  of  sale 
which  states  the  consideration^  the  true 
consideration  is  not  set  forth.  There  is  a 
statement  in  the  receipt  at  the  foot  of  the 
bill  of  sale  which  explains  what  the  true 
consideration  was.  Is  then  the  receipt 
any  part  of  the  bill  of  sale  P  In  the  fi»t 
place,  a  bill  of  sale  would  be  good  even 
if  there  were  no  receipt  at  alL  And  cer- 
tainly here  the  receipt  is  not  part  of  the 
bill  of  sale,  for  the  Act  requires  the 
execution  of  the  bill  of  sale  to  be  attested, 
and  the  receipt  has  not  been  attested. 

Nor  do  I  think  that  section  10,  on 
which  reliance  has  been  placed,  can  assiat 
the  appellants.  That  section  refers  to  a 
defeasance  or  condition,  but  does  not  refer 
to  a  receipt.  I  am,  therefore,  of  opinion 
that  the  provisions  of  the  Act  have  not 
been  complied  with. 


Solicitors — J.  E.  Betts,  for  appallanti;   C.  A. 
Swaine,  for  tnistoe. 
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1880.        > 

r.  4,  18.   J 


Bacon,  V.C. 

1880.       >       jbnnbb  v.  turner. 
Nov. 


Willr— Devise  of  Beat  Estate— Condition 
Subsequent — Restraint  on  Marriage — Ya^ 
lidiiy. 

Testatrix  devised  real  estate  to  h&r  brother 
for  Ufe,  with  remainders  in  fan>our  of  his 
wife  and  his  sons,  daughters  and  issue  in 
tail,  with  remainder  in  favour  of  the  'plain- 
Uffs;  and  provided  that  if  her  brother  should 
have  married  or  should  thereafter  marry  a 
domestic  servant,  or  a  person  who  was  or 
had  been  a  domestic  servant,  then  the  de- 
vises in  favour  of  her  brother,  his  wife, 
sons,  daughters  and  issue,  should  be  void, 
and  that  the  estaie  shoidd  go  over  as  in 
default  of  issue  of  her  brother.  After  the 
iesiatrix*s  death,  her  brother  married  a 
domestie  servant  :^r-KelA,  that  (he  eondUion 
was  valid^  and  that  the  gift  aver  took  effect. 

Mary  B.  Turner,  by  her  wiU  dated  the 
20th  of  August,  1867,  after  giving  certain 
specific  and  pecuniary  legacies,  and  charg- 
ing  her  real  estate  with  the  payment  of 
such  of  her  debts,  funeral  and  testamen- 
tary expenses,  and  pecuniary  legacies,  as 
her  personal  estate  should  be  insufficient 
to  pay,  devised  all  her  real  estate  during 
the  life  of  her  &ther  to  trustees,  and  be- 
queathed the  residue  of  her  personal 
estate  to  the  same  trustees  on  trust  for 
sale  and  conversion  thereof,  and  on  trust 
for  the  investment  of  the  proceeds  arising 
from  such  sale ;  and  the  trustees  were  to 
stand  possessed  of  such  real  estate,  and 
of  the  moneys  so  directed  to  be  invested, 
on  trust  to  pay  the  rents,  profits,  divi- 
dends and  annual  produce  tliereof  to  the 
testatrix's  &ther  during  his  life,  and  after 
his  death,  in  case  her  brother,  J.  W.  Tur- 
ner, should  not  then  have  married,  or 
should  have  married  during  her  life  with 
her  consent  in  writing,  or  should  have  so 
married  after  her  death  some  person  not 
being  or  ever  having  been  a  domestic 
servant^  the  testatrix  devised  her  real 
estate  to  the  use  of  her  brother,  J.  W. 
Turner,  for  life,  with  divers  remainders  in 
favour  of  his  wife  and  sons,  daughters 
and  issue  in  tail,  with  remainder,  in  de- 
fault of  issue  of  the  said  J.  W.  Turner, 
to  usee  in  &your  of  the  plaintiffs.  The 
Vol*  fiC^GiULira 


testatrix  also  bequeathed  her  residuary 
personal  estate  on  trusts  corresponding 
to  the  devises  of  her  real  estate,  as  nearly 
as  the  nature  of  the  property  would 
admit ;  she  then  provided  that,  if  her  said 
brother  should  marry  during  her  life  with- 
out her  consent  in  writing,  or  if  he  should 
already  have  married  or  snould  thereafter 
(and  whether  he  should  at  the  time  of 
such  marriage  be  in  the  enjoyment  of  her 
said  real  estate  as  tenant  for  life  or  not) 
marry  a  domestic  servant  or  a  person  who 
was  or  had  been,  or  who  should  at  any 
then  previous  time  or  times  have  been,  a 
domestic  servant,  then  and  in  such  case 
she  declared  that  the  devises  and  bequests 
thereinbefore  made  in  favour  of  her  said 
brother,  his  wife  and  his  sons,  daughters 
and  issue,  and  every  or  any  of  such  per- 
sons or  classes,  should  be  absolutely  null, 
void  and  of  no  effect,  and  in  lieu  thereof 
she  devised  her  said  reel  estate  to  the  use 
of  such  persons  with  such  limitations 
and  in  the  same  manner  in  all  respects  as 
the  same  were  thereinbefore  devised  and 
limited,  in  case  of  de&ult  or  failure  of 
issue  of  her  said  brother,  J.  W.  Turner. 

The  testatrix  died  in  1867.  The  testa- 
trix's  father  died  in  1871,  and  thereupon 
J.  W.  Turner  entered  into  possession  of 
the  real  estate,  and  on  the  17th  of  Decem- 
ber, 1872,  married  Mary  Annie  Sowerby 
(a  person  who  on  the  evidence  was  held 
to  have  been  a  domestic  servant  at  the 
date  of  the  marriage).  J.  W.  Turner 
died  in  1879,  leaving  issue  two  infant 
daughters,  and  having  remained  in  pos- 
session of  the  real  estate  till  his  death. 
After  his  death  Mary  Annie  Turner  went 
into  possession,  and  the  plaintiffs  brought 
this  action  against  Mary  Annie  Turner 
and  her  two  daughters  for  recovery  of 
the  real  estate,  alleging  that  Mary  Annie 
Turner  was  a  domestic  servant,  and  that 
the  gift  over  took  effect  on  the  marriage 
of  J.  W.  Turner,  and  claimed  recovery  of 
the  land,  and  an  account  of  rents  and 
profits.  The  defendants  by  their  state- 
ment of  defence  denied  that  Mary  Annie 
Turner  was  a  domestic  servant,  and  con- 
tended that  the  condition  subsequent  in 
the  will  was  illegal  and  void,  as  being  in 
undue  restraint  of  marriage  and  contrary 
to  public  policy,  and  that  the  plaintifEs 
had  waived  their  right  to  an  account  of 
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the  rents  and  profits  dnring  the  life  of 
J.  W.  Tnmer,  or  in  any  case  were  only 
entitled  to  six  years'  arrears.  The  plain- 
tiffs called  witnesses  who  proved  that 
Mary  Annie  Tnmer  had  been  a  domestic 
servant  prior  to  her  marriage.  It  appeared 
that  the  personal  estate  of  the  testatrix 
had  proved  insufficient  for  payment  of  her 
debts,  <fec.,  and  that  the  deficiency  had 
been  snpplied  by  a  mortgage  of  part  of 
the  real  estate. 

Sir  H,  Jackson  and  Mr.  WolstenhoVmej 
for  the  plaintiffs. — The  devise  over  is  good, 
the  condition  being  in  partial  restraint  of 
marriage  only. 

Perrvn  v.  Lyon^  9  East,  170, 
is  an  express  authority  in  oar  favour. 
There  a  testator  devised  real  estate  to  his 
daughter  in  fee,  and  if  she  should  die 
under  age  and  unmarried,  then  to  his 
wife  for  life  with  remainder  over,  and 
added  a  condition  that  if  either  his  daugh- 
ter or  wife  should  marry  a  Scotchman, 
then  the  estates  given  to  them  respec- 
tively should  descend  to  such  person  or 
persons  as  would  be  entitled  under  his 
will,  in  the  same  manner  as  if  his  wife  or 
daughter  were  dead.  The  daughter  mar- 
ried a  Scotchman,  and  on  a  case  stated 
by  the  Court  of  Chancery,  the  Court  of 
Queen's  Bench  certified  that  the  devise 
over  took  effect.  Lord  Ellenborough,  C.  J^ 
said  that  *'  he  saw  no  gpround  for  holding 
the  condition  to  be  void,  as  being  in 
general  restraint  of  marriage."  They  also 
cited 

Janes  ▼.  Jones,  45  Law  J.  Bep.  Q.B. 
166 ;  Law  Rep.  1  Q.B.  D.  279 ; 

Hodgson  v.  Halford,  48  Law  J.  Bep. 
Chanc.  548  ;  Law  Bep.  11  Ch.  D. 
959; 

Ja/nnan  on  Wills  (3rd  ed.),  vol.  ii. 
p.  38. 
Mr,  Hemming  and  Mr.  B.  B,  Rogers, 
for  the  defendaDts. — The  rule  that  certain 
conditions  in  restraint  of  marriage  are 
Toid  as  against  public  policy  applies  as 
well  to  real  as  personal  estate,  at  any 
rate  where,  as  in  this  case,  the  personal 
estate  is  bequeathed  on  the  same  trusts 
as  the  real  estate — 

Uoyd  V.  Lloyd,  2  Sim.  N.S.  255 ;  21 
Law  J.  Bep.  Chanc.  596 ; 

Bellairs  y*  BeUairs,  43  Law  J.  Bep. 


Chanc.  669;    Law  Bep.  18  Eq. 

510. 

The  condition  in  this  case  is  void  on 

two  grounds :  First,  the  restraint  is  too 

general.     Thus,  conditions  not  to  marry 

a  man  of  a  particular  profession — 

1  Eq.  Gas.  Ahr.  110,  pi.  1  (n.  in 
marg.) 
or  a  man  who  is  not  seised  of  an  estate 
in  fee  or  of  perpetual  fireehold  of  the 
annual  value  of  500Z. — 

Keily  V.  Monek,  3  Bidgw.  P.O.  205, 
are  too  general  to  be  legal. 

Secondly,  it  is  a  principle  of  public 
policy  that  classes  in  England  should 
intermingle  freely,  and  any  condition  by 
which  a  testator  attempts  to  perpetuate 
a  class  distinction,  such  as  that  of  master 
and  servant,  is  against  that  policy.  There 
is  no  direct  authority  on  this  point,  but 
we  ask  the  Court  to  recognise  this  prin- 
ciple  and  decide  in  accordance  with  it. 

In  any  case,  the  plaintiffs  are  not  en- 
titled to  an  account  of  rents  and  profits 
from  tho  date  of  the  marriage  in  1872, 
but  only  from  the  issuing  of  the  writ,  or 
at  the  utmost  for  six  years  previously. 
Sir  H.  Jackson,  in  reply.— The  case  in 
1  Eq.  Gas.  Ahr.  (uhi  supra) 
was  a  case  on  a  legacy,  not  on  a  devise  of 
real  estate — see 

Jarvis  v.  Duke,  1  Vem.  20. 
Jarman  (3rd  ed.)  vol.  ii.  p.  39, 
refers  to  it  as  a  dictum  only — see,  too, 
Theobald  on  WiUs,  p.  311. 
We  ask  for  an  account  of  rents  and 
profits  for  six  years  previously  to  issuing 
the  writ. 

Bacon,  V.C.  (on  Nov.  13).— The  ques- 
tion to  be  decided  in  this  case  appears  to 
be  one  of  law  only,  and  is  to  be  governed 
by  well-settled  principles  of  law,  having 
regard  to  the  construction  of  the  will  out 
of  which  the  question  arises.  [His  Lord* 
ship  read  the  material  parts  of  the  will, 
and  stated  the  circumstances  of  the  case, 
saying  that  it  had  been  proved  that  Mary 
A^nie  Tnmer  was  a  domestic  servant  at 
the  time  she  married  J.  W.  Tnmer,  and 
continued :]  That  being  so,  the  only  re- 
maining question  is  as  to  the  constrnotion 
and  effect  of  the  will ;  and  this  is  pointedly 
and  explicitly  raised  by  the  submission  in 
tho  defence  that  the  condition  or  oondi- 
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tions  sabsequent  in  the  will  contained, 
were  illegal  and  void,  as  being  in  nndue 
restraint  of  marriage  and  contrary  to 
public  policy*  In  support  of  this  con- 
tention reference  has  been  made  to  the 
cases  (of  which  no  doubt  there  are  many) 
in  which  gifts  of  personal  estate,  accom- 
panied by  conditions  or  restrictions 
upon  the  marriage  of  the  donee  hare  been 
held  inoperative  and  in  terrorem  only. 
It  is,  however,  needless  to  advert  to  such 
cases  or  to  the  principles  involved  in 
them,  since  it  is  the  plain  and  settled 
rule  of  law  that  they  have  no  application 
to  legal  limitations  of  real  estate,  which 
form  the  subject  of  the  present  action. 

I  may  here  observe  that  the  suggestion 
which  has  been  made  that  the  trust  fund 
disposed  of  by  the  will  is  a  mixed  fund  of 
realty  and  personalty,  and  is  therefore  to 
be  considered  with  regard  to  the  well- 
established  distinction  between  conditions 
applicable  to  personal  estate,  is  not  main- 
tainable,  since  the  testatrix  charged  her 
real  estate  with  the  payment  of  such  of  her 
debts  and  funeral  and  testamentary  ex- 
penses and  pecuniary  legacies  as  her  per- 
sonal estate  should  be  insufficient  to  pay, 
and  her  personal  estate  has  been  found  to 
be  insufficient  for  those  purposes,  and  the 
deficiency  has  been  suppKed  by  means  of 
amort^age  of  the  real  estate,  which  re- 
mains undischarged. 

The  single  question  to  be  determined 
is,  therefore,  whether  the  limitation  in 
favour  of  the  plaintifiTs  is.  valid  and  took 
effect  upon  the  marriage  of  J.  W.  Turner 
with  Mary  Annie  Sowerby,  she  being  a 
person  who  at  the  time  of  the  marriage 
"  was  or  had  been  or  should  at  any  pre- 
vious time  or  times  have  been,  a  domestic 
servant."  And  upon  this  question  it  ap- 
pears to  me  that  there  is  no  reasoname 
ground  for  doubt.  In  the  first  place, 
&ere  is  no  reason  nor  any  authority  for 
saying  that  a  testator  may  not  make  it  a 
condition  that  the  person,  the  object  of 
his  bounty,  shall  not  marry  any  particular 
person  by  name,  or  any  person  of  a  par- 
ticular nation,  or  belonging  to  a  specified 
class.  It  is  not  competent  to  the  Court 
to  seek  to  enquire  into  the  motives  which 
may  have  induced  the  restriction.  If  it 
could  be  properly  said  they  had  been 
prompted  by  spite  or  malevolence,  the 


condition  would  nevertheless  be  valid, 
for  the  law  does  not  prohibit  testators 
such  low  feelings,  provided  no  principle 
of  public  policv  is  thereby  contravened. 
Under  this  will  no  question  can  arise  in 
which  public  policy  can  be  said  to  be  in- 
volved. The  condition  is  not  in  restraint 
of  marriage  generally,  for  it  was  compe- 
tent for  J.  W.  Turner  to  choose  a  wife 
from  the  whole  female  world  except  only 
that  portion  of  it  which  comprises 
domestic  servants.  The  point,  however, 
is  covered  by  a  distinct  and  express  and 
binding  authority.  In  Perrin  v.  Lyon 
the  testator  devised  his  real  estate  to  his 
daughter,  subject  to  the  condition  that  if 
she  should  marry  a  Scotchman  then  she 
should  forfeit  all  benefit  under  his  will* 
and  the  estate  so  given  to  her  should 
descend  to  such  person  or  persons  as 
would  be  entitled  to  it  under  his  will,  in 
the  same  manner  as  if  his  daughter  were 
dead.  The  daughter  being  under  age 
married  a  Scotchman,  who  survived  her, 
and  she  died  leaving  a  son.  A  case  was 
sent  from  the  Court  of  Chancery  for  the 
opinion  of  the  Court  of  Kings  Bench 
upon  the  question,  '*  Who,  under  the  cir- 
cumstances, was  entitled  to  the  devised 
real  estate  ?  "  It  was  elaborately  argued 
by  counsel  of  great  ability,  and  it  was 
determined  by  Lord  Ellenborough  and 
three  other  Judges,  that  the  two  children 
of  the  testator's  nephew  (who  was  named 
in  the  will)  were  entitled  to  the  real 
estates.  There  is  no  detailed  judgment 
of  the  Court  of  King's  Bench,  but  there 
can  be  no  doubt  that  the  decision  apply- 
ing to  the  &cts  of  the  case  as  stated  does 
determine  that  the  condition  upon  which 
the  estate  devised  to  the  daughter  in  fee 
was  to  go  over  to  other  persons  was  per- 
fectly valid,  and  that,  it  oeing  broken  by 
the  daughter's  marriage  with  a  Scotch- 
man, the  gift  over  took  immediate  effect 
and  annihilated  the  estate,  which,  but  for 
the  condition,  the  daughter  would  have 
taken,  and  that  by  the  breach  of  that 
condition,  the  titles  of  her  heir-at-law  and 
of  her  husband,  as  tenant  by  the  courtesy, 
were  excluded,  and  immecQate  effect  was 
given  to  the  subsequent  limitations. 

I  am,  therefore,  of  opinion  that  the 
plaintiffs  have  established  the  right  they 
claim,  and  that  they  are  entitled  to  a 
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judgment  in  their  favonr,  declaring  them 
entitled  to  the  possession  of  the  several 
estates  of  the  testatrix  devised  by  her 
will.  From  the  date  of  his  marriage,  in 
December,  1872,  J.  W.  Turner  was  in 
wrongful  possession  of  the  estates,  and 
from  the  time  of  his  death,  in  July,  1879, 
the  like  wrongful  possession  has  been 
continued  by  the  defendant,  Mary  Annie 
Turner,  and  the  moneys  received  by  them 
were  the  moneys  of  the  plaintiffs.  I 
think,  therefore,  that  the  plaintiffs  are 
entitled  to  an  account  of  the  rents  and 
profits  of  the  estates  as  against  the  assets 
of  J.  W.  Turner  and  against  the  defen- 
dant, Mary  Annie  Turner,  from  the  time 
of  his  death,  but  that  such  account*  should 
be  limited  to  six  years  before  the  date  of 
the  writ  in  this  action.  If  the  represen- 
tatives of  J.  W.  Tnmer  do  not  admit 
assets,  there  must  be  the  usual  order  for 
the  administration  of  his  estate.  Under 
the  circumstances  of  the  case,  and  inas- 
much as  the  principal  question  in  the 
action  relates  to  the  construction  of  the 
will  of  the  testatrix,  I  do  not  think  it 
right  to  make  any  order  as  to  the  costs  of 
the  action  up  to  trial. 


Solicitors— H.  C.  Beaachamp,  for  plaintiffii;  Wil- 
kinson &  Son,  agents  for  B.  Perkins,  York,  for 
defendants. 


[IN  THE  COURT  OF  APPEAL.] 
Jessel,  M.B. 
James,  L.J. 

Cotton,  L.  J.   >  In  re  clat  ahd  tbtlbt, 
1880. 
Nov.  8. 

TFiK — Implied,  Tower  of  Sale  of  Testator's 
Heed  Estate  —  Executor  —  Administrator 
with  WiXi  annwjed— 22  ^  23  Vict.  c.  35.  s,  16 
— Order  dismissing  Application — Not  mere 
Befusal  if  it  contains  a  Declaration  of  Title 
or  Expression  of  Judge's  Opinion — Order 
LVnt  ruU  15. 

An  ad/ministrator  with  the  will  annexed 
has  no  such  implied  yower  to  sell  the  tes- 
tator's  real  estaie  as  an  executor  has^  the 
executor  being  a  nominee  of  the  testator  to 


pay  his  dehts^  the  administrator  being  onUf 
an  officer  of  the  Probate  Court, 

Nor  is  such  power  given  to  the  adminis^ 
trator  by  the  I6th  section  of  the  22  ^  2S 
Vict,  c.  35. 

Whenever  a/n  order  dismissing  an  appli- 
cation  contains  a  declaration  as  such,  or 
an  expression  of  opinion  of  the  Judge,  ii 
is  not  a  simple  refusal  of  the  application 
within  the  \bth  rule  of  Order  LVIIL,  and 
the  appeal  need  not  be  brought  within  the 
twenty-one  da/ys  limited  by  thai  rule, 

Thomas  Clay,  by  his  will  dated  the 
20th  of  March,  1870,  directed  that  all 
his  just  debts,  fiineral  and  testamentary 
expenses,  should  be  fully  paid  and  satis- 
fied by  his  executors  thereinafter  named ; 
and  in  case  his  personal  estate  should  be 
insufficient  for  that  purpose,  he  charged 
all  his  real  estate  with  the  payment  of 
the  deficiency.  He  then  gave  all  his  real 
and  personal  estate  to  his  wife  Eliza  for 
life,  with  remainder  to  his  daughter  for 
life,  with  remainder  to  his  daughter's 
children  equally,  and  directed  that  his 
executors  should,  upon  his  wife's  death, 
sell  and  dispose  of  all  his  real  and  per- 
sonal estate,  for  the  purpose  of  dividing 
the  same  as  therein  mentioned. 

He  appointed  Thomas  Topham  and 
Oharles  Serem  his  executors. 

The  testator  died  in  April,  1879. 

The  two  executors  renounced  probate, 
and  letters  of  administration^  with  the 
will  annexed,  were  granted  to  the  tes- 
tator's widow,  who  put  up  part  of  the 
testator's  property — a  freehold  house — 
for  sale  by  auction,  which  was  purchased 
by  Tetley. 

Upon  examination  of  the  abstract  of 
title,  he  objected  that  she  had  no  power 
to  sell,  being  administratrix  with  the  will 
annexed. 

Accordingly  a  summons  was  taken  out 
by  the  vendor  under  the  Vendors  and 
Purchasers  Act,  1874,  in  chambers,  which 
was  afterwards  adjourned  into  Court,  for 
the  purpose  of  deciding  that  question. 

The  summons  was  heard  before  Yic^ 
Chancellor  Hall,  on  the  26th  of  June,  1880, 
when  he  dismissed  the  summons  with 
coats,  holding  that,  upon  a  fair  construc- 
tion of  the  22  &  28  Vict.  c.  35.  ss.  14, 
15,  16, 18,  an  administrator  was  not  au- 
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thorised  to  exeroise  a  power  of  sale,  and 
made  an  order  to  the  effect  that  the 
Court,  being  of  opinion  that  a  title  had 
not  been  shewn  to  the  property,  did  not 
think  fit  to  make  any  order  on  the  appli- 
cation, exoept  that  the  applicant  pay  the 
costs  of  the  application.  This  onier,  al- 
though made  on  the  26th  of  Jnne,  was  not 
passed  and  entered  till  the  16  th  of  July, 
and  on  the  next  day  (Saturday)  a  notice 
of  appeal  was  served  by  the  vendor  on 
the  purchaser's  solicitors  at  2.10  p.m. 

Mr.  Simmonde^  for  the  appellant,  the 
▼endor. 

Mr.  Oadman  Jones,  for  the  respondent, 
raised  a  preliminary  objection  that  the 
appeal  was  too  late,  as  the  twenty-one 
days,  under  Order  LVIII.  rule  15,  ex- 
pired on  the  17th  of  July,  and  that  the 
Bervice  after  two  o'clock  on  Saturday 
must  be  treated  as  effected  on  Monday, 
the  19th  of  July  — Order  LVII.  rule  8 
(April,  1880). 

The  Court,  however,  overruled  the 
objection. 

Mr.  Simtnonds,  in  continuation,  argued 
that  the  grantee  of  letters  of  administra- 
tion, with  the  will  annexed,  could  exer- 
cise the  power  of  sale,  which  was  one 
exerciseable  by  the  legal  personal  repre- 
sentative, even  though  not  named  in  the 
will.  If  it  were  held  that  she  could  not 
Bell,  then  the  power  could  not  be  exer- 
cnsed  at  all,  though  she  as  administra- 
trix was  responsible  for  payment  of  the 
testator's  debts,  and  for  that  purpose  she 
imght  to  have  the  powers  of  an  executor. 
He  referred  to 

Sabin  v.  Heape,  27  Beav.  553 ;  29 

Law  J.  Bep.  Ghanc.  79 ; 
Eidsforih  v.  Armstead^  2  Kay  &  J. 
333 ;  25  Law  J.  Bep.  Ghanc.  237 ; 
Bobmsan  v.  Lowater^  5  De  G«x,  M. 
A  O.  272 ;  17  Beav.  592 ;  23  Law 
J.  Bep.  Ghanc.  641 ; 
22  &  23  Vict.  c.  35.  s.  16. 
Ifr.  Oadman  Jiynes,  for  the  respondent, 
not  called  upon. 
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That  power  is  implied  because  they  are 
appointed  by  the  testator  to  pay  his  debts. 
There  is  no  authority  for  saying  that  the 
Courts  have  ever  implied  such  a  power 
in  an  administrator  who  is  not  appointed 
by  the  testator,  but  is  an  officer  of  the 
Probate  Court.  The  testator  could  not 
have  anticipated  that  his  executors  would 
renounce  probate.  That  being  so,  it  can- 
not be  right  that  the  Court  should  now 
for  the  first  time  imply  a  power  in  the 
administrator  to  sell  the  testator's  real 
estate. 

The  only  other  point  was  the  construc- 
tion of  the  16th  section  of  the  22  &  23 
Vict.  c.  35.  Bat  that  section  was  care^ 
f ally  fi-amed,  so  as  to  confine  the  power 
thereby  given  to  the  executors  and  per- 
sons on  whom  the  office  of  executor 
devolves.  It  cannot  be  supposed  that 
the  Legislature  had  forgotten  that  there 
were  such  persons  as  administrators  as 
well  as  exceators.  The  words  of  the  sec- 
tion are  not  fairly  open  to  any  construction 
but  their  nataral  meaning.  I  am  there- 
fore of  opinion  that  the  appeal  must  be 
dismissed. 

With  respect  to  the  preliminary  ob- 
jection, I  desire  to  say  that,  whenever 
an  order  dismissing  an  application  con- 
tains a  declaration  as  such,  or  as  an  ex- 
pression of  opinion  of  the  Judge,  so  as 
to  bind  the  rights  of  the  parties,  it  is 
not  a  simple  refusal  of  the  application 
within  the  meaning  of  the  15th  rule  of 
Order  LYIII.,  so  as  to  compel  the  appeal 
to  be  brought  within  twenty-one  days 
from  the  date  of  the  refusal. 

James,  L.J.,   and    Cotton,  L.J.,  con- 
curred. 

Solicitors — ^l^nbois  &  Reid,  agenta  for  J.  Close, 
Derby,  for  appellant;  Gard,  Corbin  &  Hall, 
agents  for  J.  M.  Owen,  Derbj,  for  respondent. 


Jksssl,  M.R. — ^1  am  of  opinion  that 
the  decision  of  the  Yice-Chuicellor  was 
well  founded  in  law<  and  must  be  affirmed. 
The  only  implied  power  to  sell  the  real 
estate  of  the  testator  is  in  the  executors. 
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[IN  THE  COURT  OF  APPEAL. 

Bankruptcy. 
James,  L.J. 

Cotton,  L.J.    I    In  re  Stanley  ;  ex  parte 
Lush,  L.J.       (  milward. 

1880. 
Nov.  25. 

Bankruptcy — Adjudication — Petition/or 
Liquidation  —  BanJcruptcy  Act,  1869,  88. 
28  and  80,  8ub-8. 10 ;  8. 125,  «*6.w.  4,  126 
— Bankruptcy  Brtdes,  1870,  rvle8  266  and 
295. 

Where  there  ha8  been  a  simple  adjudi- 
cation of  bankruptcy,  without  any  stay  of 
proceedings  under  ity  under  rule  266,  such 
adjudication  must  override  any  liquidation 
proceedings  that  may  be  pending,  and  the 
Registrar  has  no  authority  to  register  reso- 
lutions for  liquidation  which  have  been 
passed  subsequently  to  the  adjudication. 

Ex  parte  Davis;  in  re  Hnss  (45  Law 
J.  Rep.  Bankr.  61 ;  Law  Rep.  2  Ch.  D. 
231),  dissented  from. 

This  was  an  appeal  from  an  order  of 
Mr.  Registrar  Pepys,  sitting  as  Chief 
Judge,  ordering  the  registration  of  certain 
resolutions  for  composition,  under  the 
following  circumstances : — 

On  the  25th  of  September,  1880,  Messrs. 
Mil  ward  &  Co.,  judgment  creditors  of 
Stanley  for  the  sum  of  656Z.  19«.  4i., 
commenced  bankruptcy  proceedings  in 
the  Warwickshire  County  Court.  On  the 
same  day  Stanley  filed  a  liquidation  peti- 
tion in  London. 

On  the  4th  of  October  Stanley  was  ad- 
judicated a  bankrupt  on  tiie  petition  of 
Messrs.  Milward. 

Notwithstanding  this,  Stanley  con. 
tinned  his  liquidation  proceedings,  and 
on  the  11th  of  October  the  first  meet- 
ing of  the  creditors  in  the  liquidation 
was  held,  when  resolutions  were  passed 
to  accept  sixpence  in  the  pound. 

On  the  19th  of  October  the  first  meet- 
ing of  the  creditors  in  the  bankruptcy 
was  held. 

On  the  22nd  of  October  the  second 
meeting  of  the  creditors  under  the  liqui- 
dation was  held,  and  the  resolutions  were 
confirmed,  although,  prior  to  that  meet- 
ing, the  debtor's  solicitors  were  served  with 


notice  of  objection  to  the  resolution  on 
behalf  of  Messrs.  Milward,  one  being  that 
the  debtor  had,  on  the  4th  of  October, 
been  adjudicated  a  bankrupt. 

On  the  5th  of  November  the  Registrar, 
on  the  application  of  counsel  for  Stanley, 
and  on  hearing  counsel  for  Messrs.  Mil- 
ward,  ordered  the  resolutions  to  be  regis- 
tered. 

Messrs.  Milward  appealed. 

Mr.  Finlwy  Knight^  for  the  appellants. 
— These  resolutions  ought  not  to  have 
been  registered.  An  adjudication  of  bank- 
ruptcy had  been  previously  made,  and 
the  only  power  which  the  Court  has  of 
annulling  an  adjudication  when  once 
made  is  under  section  28  of  the  Bank- 
ruptcy Act,  1869,  with  the  sanction  of 
the  Court. 
In 
Ex  parte  Foster ;  inreFo6iey,A^lAif 

J.  Rep.  Bankr.  22 ;  Law  Rep.  10 

Cbanc.  59, 
the  adjudication  was  made  by  consent, 
with  a  stay  of  proceedings  under  it  to  a 
future  day,  the  adjudication  being  merely 
provisional  for  the  purpose  of  protecting 
the  property — 

Ex  parte  Walton;  in  re  Dando,  44 

Law  J.  Rep.  Bankr.  37 ;  Law  Rep. 

10  Chanc.  215. 
The  case  of 

Ex  parte  Davis;    in  re  Bun  {ubi 
supra) 
is  inconsistent  with  the  rulings  in  the 
two  other  cases,  and  cannot  stimd. 

Mr.  IPOdll,  for  the  respondents.— The 
resolutions  complied  with  the  require- 
ments of  the  Act  (Bankruptcy  Act,  1869, 
s.  125.  sub-B.  4 ;  Bankruptcy  Rules,  1870, 
rule  295)  ;  and  the  duty  of  the  Registrar 
is  only  ministerial :  he  could  not  r^use  to 
register — 

Ex  parte  Levy ;   in  re  Varheian,  40 
I^w  J.  Rep.  Bankr.  40 ;  Law  Rep. 

11  Bq.  619. 

The  whole  scope  and  object  of  the  Act 
is  to  enable  creditors  to  choose  their  own 
way  of  administering  their  debtors'  pro* 
perty ;  and  the  Chief  Judge,  in  the  case  of 
Ex  parte  Dams;  in  re  Buss  {ubi 
supraY 
points  out  toBki  bankruptcy  and  liquid** 
tion  can  go  on  oontemporaneously. 
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Jb  fv  SUtmley  ;  ex  parte  Mihoaird  (App,)^  Bankr, 

Jam  IS,  L.J. — I  am  of  opinioxi  that  this 
order  cannot  be  snatained.  The  difference 
between  this  case  and  the  case  before 
the  Chief  Jndge,  in  Ex  parte  Foster,  is 
that  here  there  was  an  adjudication  of 
bankruptcy,  and  after  adjudication  the 
whole  thing  Tested  in  the  trustee  in  bank. 
raptoj.  There  was  nothing  further  to  be 
done  by  way  of  composition.  Therefore 
the  Begistrar  ought  not  to  have  registered 
these  resolutions. 

The  case  of  JBx  parte  Foster  was  one  of 
▼ery  exceptional  circumstances.  There 
was  no  simple  adjudication  of  bankruptcy 
BB  here;  no  adjudication  was  made,  ex- 
cept with  the  Tiew  of  giving  effect  to  the 
resolutions  in  liquidation  which  were  in^ 
tended  to  be  made. 

CoTTOK,  L.  J. — ^I  am  of  the  same  opinion, 
because  when  there  is  a  simple  adjudica- 
tion of  bankruptcy  once  made  there  is 
no  ground  for  proceedings  in  liquidation. 
It  is  said  that  there  are  various  sections 
in  the  Act  which  render  it  obligatory  on 
the  Begistrar  to  register  these  resolutions. 
Now  rule  266  merely  deals  with  proceed- 
ings in  bankruptcy  as  and  where  ancil- 
lary to  proceedings  by  arrangement.  In 
sach  cases  an  adjudication  is  not  an  ad- 
judication for  administering  the  property 
of  the  debtor  in  bankruptcy,  but  for  the 
purpose  of  holding  it  in  medio,  to  see 
whether  the  creditors  agree  to  act  under 
the  125th  and  126th  sections. 

Section  80,  sub-section  10,  gives  power 
to  the  Court  to  stay  proceedings  in  bank- 
ruptcy, to  see  what  can  be  done  by  way 
of  arrangement  or  composition. 

Section  28  does  give  power  to  the 
Court  to  annul  an  adjudication,  not  under 
section  125,  but  under  the  general  law, 
and  with  the  assent  of  the  creditors  and 
trustee,  and  in  confirmation  of  arrange- 
ments already  come  to. 

In  the  absence  of  authority,  then,  I  am 
clear  that  these  resolutions  ought  not  to 
have  been  registered.  But  is  the  case  free 
from  authority  P  If  this  case  is  the  same 
as  Hx  parte  Da/vis,  then  our  decision  must 
be  taken  as  at  variance  with  and  over* 
ruling  Fx  parte  Dcms.  If,  before  any- 
thing is  done  in  a  liquidation  an  adjudi- 
cation of  bankruptcy  has  been  made,  it 
must  override  the  liquidation  proceedings. 
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In  Fx  pwrte  Foster  the  adjudication  was 
made  by  consent,  and  proceedings  were 
stayed  to  see  whether  there  would  be  an 
adjudication.  An  expression  of  opinion 
was  anticipated  and  provided  for.  In 
Fx  parte  Walton  it  was  pointed  out  that 
the  Court  has  jurisdiction  either  to  post- 
pone the  adjudication  till  after  the  meeting 
of  creditors,  under  section  80,  sub-section 
10,  or  to  adjudicate  the  debtor  a  bankrupt, 
and  stay  the  proceedings  under  the  ad- 
judication under  rule  266,  or  to  adjudicate 
him  a  bankrupt  simply.  Here  there  has 
been  a  simple  adjudication,  and  I  think 
that  these  resolutions  cannot  be  regis- 
tered. 

Lush,  L.J. — I  also  am  of  opinion  that 
this  order  cannot  be  sustained.  The  ad- 
judication here  was  not  formal  and  pro- 
visional, for  the  purpose  of  protecting  the 
property  ad  interim,  but  complete,  and 
intended  to  be  so.  The  case  of  Fx  parte 
Foster  was  in  accordance  with  rule  266, 
but  here  no  part  of  the  Bankruptcy  Act 
justified  an  adjudication  other  than  final. 


Solicitors— Whitehead,  agent  for  Whateley,  Mil- 
ward  &  Co.,  Birmingham,  for  appellanta ;  Ley 
&  Brodclesby,  for  respondents. 


'^^^^laSO^''^'  1  In  re  thb  alma  spinning 
Nov.  12.     J  ^^"^^- 

Oompany — Business  to  he  carried  on  by 
not  less  than  Five  Directors — Oall — Forfei- 
ture— UUra  vires. 

Where  articles  of  association  provide  that 
the  business  of  a  company  is  to  be  carried 
on  by  not  less  than  a  minimum  or  more 
than  a  maximum  number  of  directors,  tJie 
words  are  imperative,  not  merely  directory. 
Consequently,  a  forfeiture  of  shares  for  non^ 
payment  of  a  call  made  when  there  are 
less  than  the  specified  number  of  directors 
is  invalid. 

By  the  articles  of  association  of  the 
Alma  Spinning  Company  it  was  provided 
(art.  4)  that  the  directors  might  from 
time  to  time  make  such  calls  upon  the 
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members  in  respeot  of  all  moneys  unpaid 
on  their  shares  as  they  shonld  think  fit, 
provided  that  each  call  should  not  exceed 
one  pound  per  share,  and  that  at  least 
twenty- one  days'  notice  should  be  given  of 
such  calls;  (art.  6)  that  if  any  member 
failed  to  pay  any  call  due  on  the  appointed 
day,  the  directors  might  at  any  time  there- 
after, during  such  time  as  the  calls  re- 
mained unpaid,  serve  a  notice  on  him 
requiring  him  to  pay  such  call,  and  such 
notice  should  also  state  that  in  the  event 
of  non-payment  at  the  time  and  place 
appointed,  the  shares  in  respect  of  which 
such  call  was  made  were  liable  to  be 
forfeited;  (art.  35)  that  the  business  of 
the  company  should  be  conducted  by  not 
less  tluui  five,  nor  more  than  seven, 
directors ;  and  (art.  45)  that  the  direc- 
tors might  meet  together  for  the  despatch 
of  business,  adjourn  and  otherwise  regu- 
late their  meetings  as  they  thought  fit,  and 
determine  the  quorum  necessary  for  the 
transaction  of  business.  The  43rd  article 
of  association  provided  that  the  office  of 
a  director  should  be  vacated  if  he  became 
insolvent.  There  were  originally  ap- 
pointed six  directors  of  the  company,  of 
whom  James  Bottomley  was  one.  One 
of  these  died  before  October,  1877.  In 
that  month,  Bottomley  presented  a  peti- 
tion for  liquidation,  and  shortly  afterwards 
the  other  directors  made  a  call  on  all  the 
shareholders  of  the  company.  Neither 
Bottomley  nor  his  trustee  paid  anything 
in  respect  of  this  call,  or  of  another  made 
soon  afterwards.  A  notice  was  then  served 
upon  them,  pursuant  to  the  6th  article  of 
association,  requiring  them  to  pay ;  and 
on  their  failure  to  do  so,  the  remaining 
four  directors  held  a  meeting,  at  which 
they  passed  a  resolution  that  Bottomley's 
shares  should  be  forfeited  for  non-pay- 
ment of  the  two  calls.  In  the  interval 
between  the  two  calls,  a  meeting  of  the 
shareholders  had  resolved  that  the  mini- 
mum number  of  directors  should  for  the 
future  be  three  instead  of  five;  but  it 
was  admitted  that  this  resolution  was 
invalid,  the  meeting  not  having  been 
properly  convened.  The  directors  had 
previously  fixed  three  as  the  quorum 
necessary  for  the  transaction  of  business. 
In  the  year  1878  the  company  was 
wound  up,  and  it  turned  out  that  there 


was  a  surplus  of  assets,  after  paying  all 
claims,  divisible  amongst  the  sharenolderB. 
This  was  a  summons  by  the  liquidator, 
asking  for  a  declaration  that  Bottomley 
was  not  entitled  to  be  registered  or  treated 
as  the  holder  of  any  shares  in  the  com- 
pany, and  that  the  assets  remaining  in  the 
hands  of  the  liquidator  might  be  dealt 
with  as  if  his  shares  had  been  forfeited. 

Mr,  Ghitty  and  Mr.  JSomer,  for  the  liqui- 
dator.— The  shares  have  been  duly  for- 
feited. The  35th  article  of  association 
was  directory  only,  and  any  act  of  the 
directors  was  good,  provided  it  was  in 
pursuance  of  a  resolution  passed  at  a 
meeting  at  which  three,  the  quorum,  were 
present.  It  could  not  have  been  meant 
that  if  the  number  of  directors  at  any 
time,  or  from  any  cause,  happened  to  fall 
below  five,  the  whole  business  of  the  com- 
pany should  be  stopped ;  and  yet  that  must 
be  the  conclusion  if  the  article  is  to  be 
read  as  imperative,  for  the  word  '*  busi- 
ness "  must  mean  every  kind  of  business, 
whether  the  forfeiture  of  shares  or  the 
execution  of  contracts.     They  cited 

The  Thames  Haven  Dock  and  Bailway 

Company  v.  Bose,   4  Man.  &  G. 

552;  5  Sc.  (N.S.)  524;  12  Law  J. 

Rep.  C.P.  90 ; 
and 

The  New  Sombrero  Phosphate  Company 

V.  Erlanger^  46  Law  J.  Bep.  Ghanc 

425  ;  Law  Rep.  6  Ch.  D.  73 ;  (on 

app.)  48  Law  J.  Rep.  Ghanc.  73 ; 

Law  Rep.  3  App.  Gas.  1218. 
Mr,  Seward  Briee^  for  Bottomley  and  his 
trustee. — The  object  of  the  35th  article  of 
association  was  to  protect  the  shareholders 
against  there  being  less  than  five  directors. 
The  first  call  was  made  at  a  time  when 
that  article  was  in  f  oroe,  and  as  the  for- 
feiture  purports  to  be  for  non-payment  of 
both  calls,  it  would  be  altogether  invalid 
even  if  the  resolution  reducing  the  num- 
ber of  directors  were  good.     He  cited 
Kirk  V.  Bell,  16  Q.B.  Rep.  290 ; 
The    Garden    Gully    United    QuarUt 

Mining  Compamy  v.  McIAster,  Law 

Rep.  1  App.  Gas.  39 ; 
and 

Johnson  V.  Lyttle*s  Iron  Agency,  46 

Law  J.  Rep.  Ghanc.  786 ;  Law  Rep. 

6  Gh.  D.  687, 


«^ 
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Thb  Mastsk  of  tub  Bolls. — The  first 
question  is,  whether  the  oall  was  well 
made;  and  the  second  question  is,  whether 
the  forfeiture  was  well  made.  As  re- 
gards  one  of  the  calls,  it  is  admitted  that 
at  that  time  there  were  only  foar  acting 
directors,  the  office  held  by  Mr.  Bottomley 
haying  been  vacated;  for  whatever  the 
term  **  insolvent'*  may  mean,  as  he  had 
liquidated  by  arrangement  and  his  pro- 
perty had  vested  in  a  trustee,  there  is  no 
doubt  of  his  being  insolvent.  At  the 
next  quarterly  meeting  a  resolution  was 
passed,  which  it  was  admitted  was  in- 
valid, reducing  the  number  of  directors 
to  four ;  and  under  that  invalid  resolution 
the  four  acted  as  the  only  directors  of 
the  company,  and  under  that  invalid  re- 
solution made  a  second  call  and  declared 
the  forfeiture. 

Now,  I  think  a  great  many  of  the 
observations  made  in  the  case  to  which  I 
have  been  referred  of  The  Garden  Ghdly 
United  Quartz  Mining  Oompany  v.  McLister 
apply  to  this  case.  In  the  first  place  it 
was  decided  in  that  case  that  there  must 
be  three  properly  appointed  directors  to 
make  a  call  or  declare  a  forfeiture.  In 
the  next  place  it  was  held  that  when 
directors  took  their  nomination  from  a 
meeting  which  elected  a  full  board, 
although  some  of  those  directors  had  been 
legally  appointed  before,  they  could  not 
say  they  continued  in  office  under  their 
former  appointment,  and  reject  the  irre- 
gular and  invalid  resolution  of  the  meet- 
ing which  made  them  a  full  board,  that 
they  must  be  held  to  be  elected  under 
tiiat  resolution. 

Now,  in  the  present  case,  it  seems  to 
me  very  difficult  for  the  liquidator  to  say, 
admitting  that  the  resolution  reducing 
the  number  of  directors  to  four  waa  in- 
valid, that  those  directors  did  not  act 
under  that  resolution.  They  clearly  did 
and  acted  as  four  directors  only. 

The  next  question  is,  whether  a  call  or 
a  forfeiture  declared  by  them  is  valid. 
Now  the  words  of  the  35th  article  of 
association  are  these :  '*  The  business 
of  the  company  shall  be  conducted  by  not 
less  than  five,  nor  more  than  seven 
directors."  Veiy  simple  words.  If  there 
were  no  interpretation  of  them  I  should 
hold  that  equivalent  to  saying,  there  shall 
Vol..  60.— Okaitc. 
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never  be  less  than  five,  nor  more  than 
seven  directors.  The  words,  no  doubt, 
are,  "  The  business  of  the  company  shall 
be  conducted ; "  but  they  are  meant  to 
point  out  what  the  number  of  directors 
of  the  company  shall  be,  not  merely  by 
whom  the  business  of  the  company  shall 
be  conducted.  It  was  so  decided  in  Kirk 
V.  BeUy  where  the  words  were  practically 
the  same  as  we  have  here ;  and  therefore 
if  I  wanted  a  decision  in  pointy  here  it  is. 
The  words  there  were,  instead  of  '*  Tlie 
business  of  the  company  shall  be  con- 
ducted by,"  '*  The  management  of  the 
affiedrs  of  the  company  shall  be  entrusted 
to  "  (which  of  course  is  the  same  thing) 
*'  not  less  than  five  nor  more  than  seven 
directors,'*  and  it  was  held  that  there 
must  be  at  least  five  directors.  I  Agree 
that  is  the  fair  meaning  of  it. 

Now  comes  the  question,  that  being 
the  proper  meaning  of  the  clause,  Is  it  to 
be  treated  as  directory  only — that  is,  to 
go  for  nothing  unless  the  company  fill  up 
the  vacancy  r  Now,  if  there  were  no 
decision,  I  should  have  said  on  principle 
that  could  not  be  merely  directory ;  it 
is  a  negative  and  an  affirmative.  The 
shareholders  have  entrusted  the  manage- 
ment of  their  business  to  a  certain  number 
of  persons,  not  to  any  other  number. 
They  say  '*  There  shall  not  be  less  than  five 
nor  more  than  seven  who  shall  manage 
our  business,  while  they  are  less  than 
^ve  they  shall  be  no  longer  the  managers.*' 
If  in  an  ordinary  case  persons  appointed 
seven  people  to  be  their  attorneys,  and 
said,  "  They  shall  conduct  the  business 
not  being  less  than  five,"  would  anybody 
say  that  if  the  attorneys  were  below  five 
they  could  conduct  the  business?  Is 
there  any  distinction  ?  Or  take  the  case 
of  a  man  going  away  and  leaving  his 
business  to  three  clerks,  and  giving  them 
power  to  act  for  him,  and  to  draw  bills, 
not  being  less  than  two  acting  together, 
could  any  one  of  them  draw  bills  P  I  do 
not  see  the  distinction  or  principle.  The 
contract  of  this  partnership  or  qua^ 
partnership  is,  that  the  business  shall  be 
managed  by  not  less  than  a  certain  number 
of  persons.  What  right  has  a  Court  of 
justice  to  say  that  it  shall  be  managed 
by  a  lesser  number  without  the  share- 
holders being  consulted  P — that  is  what  it 
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comes  to,  it  being  admitted  that  the  re- 
Bolntion  reducing  the  nnmber  of  directors 
to  four  was  not  binding  on  the  company. 
It  appears  to  me,  irrespective  of  autho- 
rity, that  the  principle  is  clear. 

Then  the  argument  of  inconvenience 
is  adduced.  Now  I  have  always  said — 
and  I  am  repeating,  I  am  afraid,  what  I 
have  said  over  and  over  again — that  the 
argument  of  inconvenience  is  a  very 
strong  argument  where  the  construction 
is  ambiguous — where  it  is  fairly  open  to 
two  constructions.  Then  the  argument 
of  inconvenience,  like  the  argument  of 
absurdity,  may  be  used  with  great  force ; 
but  when  the  construction  is  clear  be- 
yond controversy,  it  is  no  answer  to  say 
that  there  are  some  consequences  which 
will  cause  inconvenience  which  were  pro- 
bably not  contemplated  by  the  framers. 
It  is  said  that  if  there  were  five  directors 
only,  and  one  died  suddenly  before  the 
quarterly  meeting,  there  might  be  an 
interval  during  which  you  could  not 
conduct  the  business.  The  answer  is.  You 
should  not  have  started  with  five.  I  see 
they  started  with  six.  They  might  have 
had  seven  if  they  had  liked.  Then  it  would 
not  have  been  very  likely  that  they  would 
become  five  in  the  intervals  between  the 
quarterly  meetings,  or  they  could  have 
called  a  special  meeting.  Therefore  they 
might  have  provided  for  it.  They  might 
not  have  contemplated  the  number  being 
reduced  to  ^ve^  but,  as  I  have  already  said, 
that  is  not  to  control  the  meaning  of  the 
words. 

Now,  then,  I  come  to  two  cases,  by  both 
of  which  I  should  be  bound,  because  they 
are  decisions  of  the  Court  of  Common 
Pleas  and  the  Court  of  Queen's  Bench 
respectively,  and  have  been  decided  long 
ago.  If  they  were  inconsistent,  then  the 
second  decision — Kirk  v.  Bell — being  in 
1851,  would  of  course  be  binding  on  me, 
as  distinguished  from  the  first  decision, 
which  was  in  1842  in  the  Common  Pleas; 
but  I  do  not  think  they  are  inconsistent. 
The  Thames  Haven  Dock  and  Railway 
Company  v.  Rose  was  really  a  question  of 
construction.  Now,  as  I  read  it, two  of  the 
Judges  held  it  directory — great  Judges 
they  were — Chief  Justice  Tindal  and  Mr. 
Justice  Maule  ;  but  at  the  same  time  the 
decision  of   the  Chief  Justice  did  not 


turn  on  that.    It  turned  on  this,  that  if 
there  were  any  grounds  to  dispute  the 
debt    they   should    have  been    pleaded. 
There  was  a  good  debt  admitted^  and  it 
was  too  late  after  judgment  for  the  de- 
fendant to  take  advantage  of  it.      But 
the  Chief  Justice  did  say,  in  the  middle 
of  his  judgment,  that  he  thought  it  was 
a  matter  of  discretion  only.     Mr.  Justice 
Maule  says,  '*  The  question  depends  upon 
sections  109,  110,  111  and  112,"  which 
he  read  at  full  length ;  and  then  he  says, 
"  It  appears  to  me  that  the  provision 
referred  to  is  a  mere  arrangement  as  to 
the  internal  affairs  of  the  company,  and 
that  it  does  not  apply  to  their  external 
afiairs,  or  prevent  them  from  enforcing 
calls  that  have  been  duly  made."     But 
here  the  question  is,  whether  the  call  has 
been  duly  made.    Now  I  will  go  to  the 
sections,   because  it  appears  to  me  the 
case  is  quite  distinguishable  from  this. 
The  108th  section,  on  which  it  turned, 
said  that   "the   business   and  concerns 
of  the  company  shall  be  carried  on  under 
the  management  of  twelve  directors,  to  be 
chosen,"  and  so  on.-    It  did  not  give  the 
minimum  and  maximum,  as  here,  and  it 
was  equivalent,  in  my  opinion,  to  saying 
that  the  number  of  directors   shall  be 
twelve,  just  as  here  it  says  the  number 
shall  not  be  less  than  five  nor  more  than 
seven.    But  then  it  went  on,  in  section 
109,   to  provide  that    nine   individuals 
should  be  the  first  directors  of  the  com- 
pany, until   the  first  general  meeting: 
shewing    that    the    business    might  be 
carried  on  by  nine  and  not  by  twelve. 
That  was  section  109,  which  waa  one  of 
the  sections  read  by  Mr.  Justice  Maule. 
I  need    not  say  he  did  not  read  sec 
tions  for  nothing.     The  next  section,  the 
110th,  provided  that,  "  Any  director  who 
shall,  by  ballot  or  rotation,  go  out  of 
office,   may  be  immediately,  or  at  any 
future  time,  re-elected."    The  111th  sec 
tion  said  that  no  person  holding   any 
office  under  the  company,  or  being  con- 
cerned or   interested    in   any  contract, 
should  be  capable  of  being  a  director,  and 
should  not  act — that  he  should  vacate 
his  office,  and    be  disqualified.      Then 
there  was  a  clause  that^  until  his  disqua- 
lification being  communicated,  his  acts 
should    be  binding.     Section   112  was 


Vol.  60.] 

In  re  Tks  Alma  Spinning  Co, 

that)  "Where  any  director  shall  die,  or 
resign,  or  become  disqualified,"  and  so 
forth,  "or  shall  cease  to  be  a  director 
bj  anj  other  means  than  going  oat  of 
office,  it  shall  be  lawful  for  the  remain- 
ing directors  to  elect  some  other  pro- 
prietor, and  every  such  proprietor  shall 
continue  in  office  so  long  only  as  the  per- 
son in  whose  stead  he  was  elected  would 
have  been  entitled  to  continue  in  office 
had  he  lived  and  remained  in  office/' 
Then  there  were  some  other  sections. 
The  116th  was  that  the  directors  for  the 
time  being  should  meet,  and  that  they 
should  not  be  competent  to  determine 
on  any  business  unless  at  least  five 
directors  should  be  present.  Now  all 
that  shewed  this,  that  it  meant  that  the 
number  of  directors  was  to  be  twelve, 
not  that  no  business  was  to  be  trans. 
acted  unless  there  were  twelve;  but  it 
clearly  was  that  no  business  was  to  be 
transacted  unless  there  were  five  pre- 
sent; and  that  shews  the  distinction 
between  having  a  minimum  and  a  maxi- 
mum, and  simply  stating  the  number. 
When  you  state  the  mere  number  of 
directors,  and  then  have  provisions  shew- 
ing that  the  directors  are  to  meet  during 
vacancies  to  fill  up  the  number,  and  that 
they  may  transact  business  with  a  less 
number,  and  so  on,  it  is  obvious  it  means 
that  shall  be  the  number  of  directors  as 
the  normal  number,  but  not  that  you 
shall  not  carry  on  business  with  a  less 
number.  But  that  has  no  application 
when  you  say  that  the  number  shall 
never  be  less  than  a  certain  number. 

Now  this  sort  of  thing  does  not  occur 
very  often  in  companies,  but  it  has  oc- 
curred Yery  often  in  the  old  Court  of 
Chancery  as  regards  charity  trustees.  In 
a  great  number  of  cases  the  point  has 
been  decided  that  where  the  foundation 
deed  says  the  number  of  trustees  shall  be 
so  and  so,  it  does  not  prevent  their  going 
on  with  a  reduced  number;  but  when  it 
says  that  when  the  number  comes  to  be 
reduced  to  a  certain  number  they  shall 
fill  up  vacancies,  they  are  compelled  to 
fill  up  that  number  when  the  number  be- 
comes reduced ;  or  if  it  says  they  shall 
only  act  not  being  less  than  a  certain 
number,  it  is  considered  to  be  essen- 
tial that  not  less  than  that  number  shall 
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act.  Indeed,  the  very  argument  before 
me  proceeded  on  that,  because  there  is 
a  quorum  in  this  case  by  the  articles,  and 
the  same  observation  applies  to  a  quorum. 
When  you  say  ''the  quorum  shall  be 
three,"  what  does  that  mean  ?  Put  in  full 
it  amounts  to  thia,  that  no  business  shall 
be  transacted  unless  there  shall  be  three 
directors  present.  That  is  the  meaning 
of  a  quorum — three  at  least ;  consequently 
it  comes  to  nothing  more  than  this,  that 
you  may  say  that  was  directory  only.  The 
answer  is,  it  is  not.  It  is  of  the  very 
essence  of  the  authority  that  there  shall 
not  be  less.  It  appears  to  me  Kirk  v. 
Bell  is  a  distinct  authority  in  favour  ot 
this.  To  shew  how  distinct  it  is,  although 
the  ultimate  decision  turned  on  another 
clause  as  to  ordinary  business,  I  will  refer 
to  what  Lord  Campbell  says.  There  the 
deed  was  executed  by  four  directors,  very 
much  as  here.  There  had  been  five,  and 
they  were  reduced  to  four.  The  deed 
was  executed  by  four,  and  it  was  said  that 
it  did  not  bind  the  company,  and  so  the 
Court  held.  Lord  Campbell  said  it  lay 
on  the  plaintiff  "  to  prove  that  those  who 
executed  the  deed  had  authority.  It 
seems  to  me  he  failed  to  shew  this,  for 
though  it  is  executed  by  all  the  directors, 
they  are  only  four  in  number,  and  in  the 
deed  of  the  company  we  have  this  clause" 
— ^and  then  his  Lordship  read  clause  4 
as  follows:  "The  management  of  the 
affairs  of  the  company  shall  be  entrusted 
to  such  a  number  of  directors  as  the 
shareholders  shall  for  the  time  being 
deem  expedient,  so  that  there  shall  not 
be  less  than  five  nor  more  than  seven ; 
and  the  number  at  present  deemed  expe- 
dient, and  hereby  appointed,  is  five." 
Then  he  says,  ''  If  this  regulation  stood 
alone  five  directors  would  be  required, 
and  four  were  not  sufficient."  So  that  he 
did  not  decide  the  case  solely  on  the 
second  ground,  that  there  was  a  provision 
for  ordinary  business,  but  on  the  first 
ground  also,  that  if  the  regulation  stood 
alone  four  were  not  sufficient.  Then  Mr. 
Justice  Patteson  goes  upon  the  second 
clause  relating  to  ordinary  business,  and 
says  this  is  not  ordinary  business ;  and 
then  Mr.  Justice  Coleridge  says  this: 
"  We  must  look  to  the  deed  of  settlement 
to  see  what  authority  is  given  for  the 
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individuals  who  become  shareholders  to 
sae  under  the  original  contract  in  the  deed. 
Assuming,  what  I  do  not  say,  that  three 
directors  out  of  four  might  exercise  the 
powers  of  a  board  meeting,  those  powers 
are  only  for  the  transaction  of  ordinary 
business."  Then  he  goes  on  :  "  But  it  is 
not  clear  that  three  out  of  four  could 
transact  ordinary  business ;  it  is  analogous 
to  many  cases :  a  familiar  one  is  the  sub- 
mission to  three  arbitrators,  any  two  of 
whom  may  make  an  award,  in  which  case 
the  award  made  at  a  meeting  of  two  is 
not  good,  unless  the  third  had  power  to 
attend  and  join  if  he  pleased.''  It  is 
obvious  from  tbat  very  cautious  judgment 
that  Mr.  Justice  (Coleridge  thought  that 
even  ordinary  business  could  not  be  trans- 
acted, nor  was  he  frightened  at  that  result. 
Then  Mr.  Justice  Wightman  says  the 
same  in  rather  plainer  terms :  "It  seems 
to  me  that  the  interests  of  the  share- 
holders have  been  too  much  lost  sight  of 
in  the  argument.  The  shareholders  stipu- 
late for  and  are  entitled  to  have  the 
supervision  of  at  least  five  directors." 

Here  they  have  entrusted  the  manage- 
ment of  their  affairs  to  a  certain  number 
of  managing  partners,  and  they  have 
stipulated  that  there  shall  not  be  less  than 
a  certain  number.  As  I  have  said  before, 
on  principle  I  think  that  must  be  the 
conclusion ;  but  still  I  am  very  glad  to 
find  that  the  last  authority  is  tolerably 
clear  ^  the  same  effect.  I  therefore  de- 
cide that  these  directors  neither  had  the 
power  to  make  the  call,  nor  to  enforce 
the  forfeiture,  and  consequently  it  is  void. 


Solicitors— Milne,  Riddle  &  Mellor,  agents  for 
Murray  &  Wrigley,  Oldham,  for  tlie  official 
Iiqaid.-itor;  Phelps,  Sidgviek  &  Biddle,  agents 
for  Sale,  Seddon  &  Co.,  Manchester,  for  £ot- 
tomley. 
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Lands  Clavses  GonsolidaHon  Acty  1845, 
8S.  7  and  9 — Sale  by  Trustees  for  Parties 
absolutely  entitled — Appointmewl  of  one 
Trustee  as  Surveyor  under  section  9 — Power 
of  Sale,  wJien  determining, 

A  trustee  holding  property  upon  trust  for 
a  married  woman  absolutely  for  her  sepa^ 
rate  use  is  a  person  enabled  to  sell  and 
convey  under  the  Lands  Olauses  OonsdUda- 
tion  Aetj  1845,  s,  7. 

Qusare,  whether  a  company  can  safely 
accept  a  title  from  such  a  trustee,  in  a  case 
where  the  cestui  que  trust  objects  to  the  sale, 
and  is  herself  desirous  to  contract. 

Where  trustees  selling  to  a  railway  eom^ 
pany,  under  section  7  of  the  Lands  Clauses 
Act,  appointed  one  of  themselves,  who  was 
an  able  practical  surveyor,  to  act  as  mtT" 
veyor  on  their  behalf,  to  make  the  valuation 
required  to  be  made  under  section  9  of  the 
Act, — Held,  that  such  appointment  was  a 
fatal  irregularity  which  invalidated  the 
proceedings, 

Semble,  the  above  sections  do  not  em- 
power  trustees  to  sell  for  a  price  to  be  fixed 
by  vaiuaiion,  btU  only  to  sell  for  a  price 
fhted  by  agreement,  and  afterwards  to  a#- 
certain  by  valuation  whether  such  price  is 
sufficient 

A  testator  devised  and  bequeathed  all  his 
residuary  estate  to  trustees  upon  trust  for 
his  wife  for  life,  and  after  her  decease  upon 
trust  to  pay,  transfer,  assign  or  assure  the 
same  unto  his  two  daughters,  in  equal 
shares,  for  their  separate  use  as  tenants  in 
common,  with  a  substitutional  gift  over  in 
favour  of  the  issue  of  the  daughters  in  cer- 
tain events  which  did  not  happen,  and 
^^  for  the  'purpose  of  division"  he  thereby 
empowered  his  trustees  to  sell  his  residuary 
estate.  The  two  daughters  survived  the 
testator  and  the  tenant  for  life.  On  the 
death  of  the  tenant  for  Ufe, — Held,  that 
the  property  being  *^  at  home,*^  the  power 
of  sale  given  to  the  trustees  had  determined, 

Thomas  Hopkinson,  by  his  will  dated 
the  4th  of  May,  1874,  appointed  his  son- 
in-law,  John  Gaines,  and  his  friends^  W. 
B.  M.  Glasier,  of  41,  Charing  Cross, 
London,  and  G.  H.  B.  Glasiar  of  tibe  same 
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place,  anctioneero  and  appraisers,  executors 
and  tmstees,  and  after  bequeathing  cer- 
tain legacies  gave,  devised  and  beqaeathed 
all  the  remainder  of  his  estate,  real 
and  personal,  unto  and  to  the  use  of 
his  trostees,  their  heirs,  executors,  admi- 
nistrators  and  assigns,  upon  trast  to  paj 
the  net  income  to  the  testator's  wife, 
Caroline,  during  her  life,  and  after  her 
decease  upon  trust  to  pay,  transfer,  as- 
sign or  otherwise  assure  the  same  unto 
his  two  daughters,  Caroline  A.  Gaines 
(the  wife  of  the  said  John  Gaines)  and 
the  plaintiff,  Catherine  Susan  Peters,  in 
equal  shares,  for  their  separate  use  as 
tenants  in  common  ;  and  if  either  of  his 
said  daughters  should  have  died  without 
leaving  issue  who  should  attain  the  age  of 
twentj-one  years,  then  upon  trust  to  the 
separate  use  of  such  surviving  daughter; 
and  if  either  or  both  of  his  said  daughters 
should  die  leaving  issue,  such  issue  should 
be  entitled  to  their,  his  or  her  parent's 
share,  as  weU  original  as  accruing  on  their, 
his  or  her  attaining  the  age  or  respective 
ages  of  twenty-one  years,  with  benefit  of 
survivorship  between  them  or  any  one  or 
more  of  them  dying  under  that  age  ;  and 
*'  for  the  purpose  of  division "  the  tes- 
tator thereby  empowered  his  said  trustees 
or  the  survivors  or  survivor  of  them, 
his  or  her  executors,  administrators  or 
assigns,  to  sell  all  his  said  residuary  estate 
by  public  auction  or  private  contract;  and 
he  declared  that  his  trustees  should  be 
entitled  to  charge  and  to  be  paid  out  of 
his  trust  estate  for  all  business  (whether 
strictly  professional  or  not)  done  by  them 
in  relation  to  his  said  trust  estate,  in  the 
same  manner  as  if  they  had  not  been 
trustees.  The  will  con1»ined  a  power  of 
leasing  and  the  usual  maintenance  and 
advancement  clauses. 

In  the  month  of  April,  1878,  the  de- 
fdndants,  under  the  powers  of  their  special 
Act,  and  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  incorporated  therewith, 
gave  the  testator  notice  to  treat  for  the 
purchase  of  a  portion  of  a  freehold  estate 
(consisting  of  a  house  and  grounds, 
known  as  Kingscote,  in  the  parish  of 
East  Grinstead)  of  which  the  testator 
was  seised  in  fee- simple. 

On  the  28th  of  July,  1878,  the  testator 
died,  leaving  a  widow  and  two  daughters, 
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the  plaintiff  and  the  said  Caroline  A. 
Gaines.  The  will  was  proved  by  John 
Gaines  and  W.  R.  M.  Glasier  only,  G-.  H. 
B.  G-lasier  having  renounced  and  dis- 
claimed. 

On  the  9th  of  January,  1879,  the  two 
trustees  served  a  notice  on  the  defendants 
under  section  92  of  the  Lands  Clauses 
Act,  requiring  them  to  purchase  the  whole 
of  the  Kingscote  property,  on  the  ground 
that  such  property  was  a  ^'  house  "  within 
that  section;  and  in  the  same  month  the 
trustees  and  the  widow,  the  tenant  for 
life,  commenced  an  action  of  Oaines  v. 
The  Lewes  and  East  Ghrinstead  Bailway 
Company  against  the  company  for  the 
purpose  of  enforcing  such  notice.  In  that 
action  an  order  was  made  on  the  16th  of 
January,  1879,  for  the  payment  by  the 
defendants  into  Court  of  a  sum  of  4,950{., 
pending  the  decision  of  the  action,  with 
liberty  to  them  in  the  meantime  to  take 
such  portion  of  the  Kingscote  property 
as  they  required  for  the  purposes  of  their 
undertaking.  On  the  29th  of  January, 
1879,  the  widow,  the  tenant  for  life, 
died. 

On  the  6th  of  February,  1879,  the 
defendants  wrote  to  the  solicitors  of 
the  trustees  expressing  their  willingness 
to  take  the  whole  of  the  property,  and 
their  desire  that  the  amount  of  the 
purchase-money  should  be  determined 
by  a  jury  tmder  the  provisions  of  the 
I^nds  Clauses  Act;  and  on  the  25th  of  the 
same  month  the  defendants  gave  notice 
to  the  plaintiffs  for  the  summoning  of  a 
jury,  and  at  the  same  time  offered  the 
sum  of  3,800{.  for  the  property. 

The  trustees  then  entered  into  nego- 
tiations with  the  defendants  for  the  sale 
of  the  property  to  them  by  private  con- 
tract. Ko  definite  agreement  was  made, 
but  as  the  result  of  such  negotiations  and 
with  a  view  to  a  valuation  of  the  property 
"  by  two  able  practical  surveyors,"  as 
required  by  section  9  of  the  Ijands 
Clauses  Act,  the  two  trustees,  Messrs. 
John  Gaines  and  W.  B.  M.  Glasier,  ap- 
pointed the  last-mentioned  gentleman  to 
act  as  their  surveyor,  and  the  defendants 
appointed  a  surveyor  on  their  behalf. 
The  two  surveyors  so  appointed  made 
their  valuation,  dated  the  3rd  of  March, 
1879,  whereby  the  amount  of  the  pur. 
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chase-money  was  certified  to  be  3,400Z. 
and  the  surveyor's  fee  to  be  lOOZ. 

On  the  23rd  of  June,  1879,  the  plaintiff 
and  her  husband  gave  formal  notice  in 
writing  both  to  the  defendants  and  to  the 
trustees  that  she  declined  to  concur  in  the 
sale,  and  objected  to  the  sufficiency  of  the 
price,  and  required  that  the  same  should 
be  ascertained  in  manner  prescribed  by 
the  Lands  Clauses  Act. 

On  the  17th  of  July,  1879,  an  order 
was  made  in  Gaines  v.  The  Lewes  and 
East  Qrmstead  Railway  Company  that 
the  sumof3,400Z.,  part  of  the  said  sum  of 
4,950Z.,  should  be  carried  over  to  the  credit 
of  the  defendants  in  the  matter  of  their 
special  Act,  ''  The  Estate  of  Thomas 
Hopkinson  deceased,"  and  that  the  ba- 
lance should  be  paid  to  the  defendants* 
secretary. 

On  the  26th  of  July,  1879,  the  plaintiff 
instituted  this  action,  alleging  that  the 
actual  value  of  the  Kingscote  property 
was  greatly  in  excess  of  3,4002.,  and 
claiming  an  injunction  to  restrain  the 
defendants  from  entering  upon,  taking  or 
retaining  possession  of  or  using  the 
Eangscote  property,  or  any  part  thereof, 
or  executing  any  works  thereon,  until  the 
amount  of  purchase-money,  or  compen- 
sation payable  for  the  same,  or  the  estate 
or  interest  of  the  plaintiff  therein,  should 
have  been  duly  determined  and  paid  or 
secured,  and  damages  in  respect  of  the 
taking  of  the  property  by  the  company 
otherwise  than  in  accordance  with  their 
statutory  powers. 

By  an  indenture,  dated  the  22nd  of 
August,  1879,  and  made  between  the 
trustees  of  the  first  part,  the  said  John 
Gbines  of  the  second  part  and  the  defen- 
dant company  of  the  third  part,  the 
trustees  conveyed  the  Kingscote  property 
to  the  defendants,  their  successors  and 
assigns.  This  indenture  recited  inter  alia 
that  the  trustees  had  agreed  to  sell  the 
property  for  a  sum  '*  to  be  determined  by 
the  valuation  of  two  able  practical  sur- 
veyors," and  recited  also  the  appointment 
of  surveyors  and  valuation  by  them,  and 
by  it  the  trustees  purported  to  convey 
"  in  exercise  of  the  powers  for  this  pur- 
pose given  to  them  by  the  Lands  Glauses 
Consolidation  Act,  1845,  or  otherwise." 

On  the  28th  of  November,  1879,  on  the 


motion  of  Mr.  and  Mrs.  Gaines,  a  further 
order  was  made  in  the  action  of  Gaines  v. 
The  Lewes  and  East  Grinstead  Railway 
Company,  under  which  a  moiety  of  the 
3,4002.  cash  was  paid  out  to  them,  and 
the  other  moiety  was  carried  over  to  the 
account  of  the  plaintiffs. 

On  the  present  action  coming  on  for 
hearing,  evidence  was  tendered  as  to  the 
insufficiency  of  the  price,  but  his  Lordship 
declined  to  go  into  that  question,  and  the 
arguments  were  confined  to  the  question 
whether  or  not  the  sale  by  the  trustees  to 
the  company  was  valid  and  effectual, 
either  by  virtue  of  the  power  contained 
in  the  will,  or  under  the  powers  of  the 
Lands  Clauses  Act. 

Throughout  the  arguments  it  was  as- 
sumed that  the  gift  over  in  case  of  the 
death  of  the  testator's  daughters  leaving 
issue  must  be  construed  as  applicable 
only  to  their  death  in  the  lifetime  of  the 
tenant  for  life. 

Mr.  Kekevjich  and  Mr.  Shehbeare,  for 
the  plaintiff. — First,  we  submit  that  the 
trustees  could  not  sell,  under  the  power 
contained  in  the  testator's  will,  inasmuch 
as  that  power  ceased  when,  on  the  death 
of  the  tenant  for  life,  the  plaintiff  and  her 
sister  became  absolutely  entitled  as  tenants 
in  common.  And  further,  the  power  w^as 
only  to  sell  "  for  the  purpose  of  division," 
and  no  case  for  *'  division "  had  arisen. 
Nor  does  the  conveyance  purport  to  be 
in  exercise  of  such  power. 

Secondly,  the  trustees  are  not  persons 
empowered  by  the  Lands  Clauses  Act  to 
sell  and  convey.  The  whole  scope  and 
language  of  section  7  of  the  Act  shews 
that  that  section  was  carefully  framed  to 
exclude  the  case  of  a  trustee  holding  in 
trust  for  a  person  absolutely  entitled. 
This  is  plain  from  the  concluding  words 
of  the  section,  which  limit  its  operation 
to  trustees  for  persons  under  disabihty  or 
incapacity.  Where  there  is  a  simple  trust 
for  A,  A  is  the  person  to  sell  and  con- 
vey; and  we  ask  you  not  to  strain  the 
language  of  the  section  so  as  to  confer  a 
power  which  is  not  in  accordance  with 
the  grammatical  meaning  of  the  words, 
and  is  not  required. 

Thirdly,  even  if  the  trustees  had  power 
to  sell  under  the  statute  they  have  not 
duly  exercised  it,  for  they  have  not  com- 
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plied  with  its  proyisions,  and  the  appoint- 
ment of  one  of  themselves  to  act  as 
snrveyor  is  a  fatal  irregularity,  because 
the  object  of  section  9  obvionsly  is  to 
modify  and  put  some  check  upon  the 
power  conferred  on  persons  acting  in  a 
fidncHary  position,  and  that  object  is  en- 
tirely nullified  if  one  of  such  persons  is 
appointed  to  check  himself. 

Mr.  W.  Pearson  and  Mr,  Prior,  for  the 
defendants. — First,  we  say  that,  inde- 
pendently of  the  Act,  the  trustees  bad 
power  to  sell  and  convey,  and  that  by  the 
conveyance  they  have  purported  to  exer- 
cise, and  have  exercised,  every  power 
which  they  had  under  the  Act,  "  or  other- 
wise." The  words  of  the  will  shew  that 
the  power  was  intended  to  come  into 
operation  on  the  death  of  the  tenant  for 
life,  when  the  necessity  for  *' division*' 
would  first  arise  under  the  will. 

Secondly,  the  trustees  are  expressly 
within  the  language  of  section  7  of  the 
Act,  and  thereby  authorised  to  sell  and 
convey. 

Thirdly,  as  to  section  9.  In  order  that 
that  section  should  apply  two  things  must 
concur :  the  party  selling  must  not  only 
be  under  disability  or  incapacity,  but 
must  also  not  have  power  to  sell  under 
the  provisions  of  the  Act,  and  the  section 
does  not  therefore  apply  where  trustees 
in  fee  are  selling.  But  if  the  section  does 
apply,  the  efiect  of  it  simply  is  that  the 
price  which  is  agreed  upon  shall  not  be  less 
than  shall  be  determined  by  the  two  able 
practical  surveyors.  No  doubt,  if  there  was 
any  conflict  of  interest  between  the  trustee 
acting  as  or  appointing  the  surveyor 
and  his  cestuis  qtie  trust  the  appoint- 
ment of  the  trustee  as  a  surveyor  might 
invalidate  the  proceedings ;  but  here  there 
was  no  such  conflict  of  interest :  the  other 
trustee,  by  whom  the  appointment  was 
made,  was  the  husband  of  one  of  the 
beneficiaries,  whose  interest  it  was  to  get 
the  largest  possible  price ;  and  further, 
there  was  an  express  provision  in  the  will 
for  the  purpose  of  enabling  this  trustee  so 
appointed  to  act  as  surveyor  in  respect  of 
the  testator's  estate. 

No  reply  was  called  for. 


although  some  consideration  may  be 
necessary  as  to  the  precise  form  of  the 
judgment  to  be  pronounced. 

Perhaps  it  is  not  necessary  for  me, 
taking  the  view  I  do,  to  determine  the 
several  points  as  argued  by  counsel ;  but, 
nevertheless,   I    mean    to    express     my 
opinion  upon  them,  because  it  possibly 
may  be  of  use  to  the  parties  hereafter. 
With  reference  to    the    first  argument 
on  the  part  of  the  defendants,  that  the 
trastees  can  sell  under  the  will  without 
having  resort  to  the  Act  of  Parliament, 
it  appears  to  me  that  the  way  in  which 
the   difficulty  involved  in  that  conten- 
tion was  met  by  Mr,  Prior  just  now  is 
not  sufficient.     Of  course,  an  indefinite 
power  of  sale  would  be  void.     Such  a 
power  cannot  exist  for  ever ;  there  must 
be  a  time  when   the  power  will   come 
to  an  end ;  and  where  the  power  is  given 
indefinitely  in    an    instrument  creating 
life  estates  or  estates  tail,  followed  by 
a  limitation  of  the  remainder,  the  law, 
I  conceive,   has    been  settled  that  the 
power  is  eflectnal  during  the  life  estate 
or  during  the  estates  tail,  because  the 
estates  tail  are  destructible  or  barrable, 
and   therefore  the  power  is   supported, 
and    that     notwithstanding    that    there 
might    be    a    succession   of    minoritieB. 
That  appears  to  be  determined  as  re- 
gards ordinary  powers  of  this  kind,  as 
distinguished  from  powers    and    provi- 
sions which  would  change  the  beneficial 
interest — as,  for  instance,  a  provision  for 
accumulation,  it  being,  of  course,  under- 
stood that  I  am  not  now  speaking  with 
any  reference  to  the  Thellusson  Act.  But 
when  the  limitation  in  remainder  comes 
into  efiect,  although  no  limit  may  have 
been   put  upon  the  continuance  of  the 
power,  yet  there  is  an  end  of  the  power, 
because  the  property  is  then  '*  at  home," 
and  the  party  entitled  in  remainder  be- 
coming beneficially  interested,  it  is  not 
considered  that  the  power  is  to  be  kept  up 
beyond  that  time.     If  it  were  so,  it  would 
be  exceedingly  difficult  to  say  when  the 
power  is  to  end.    That  principle,  I  think, 
was  enunciated  by  Vice-Chancellor  Wood 
in  Lantshery  v.  Gollier  (1),  and  has  since 
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been  generally  accepted ;  and  there  are 
several  other  authorities  to  the  same 
effect.  Mr.  Prior  has  said  that  here  the 
power  must  be  exercisable  after  the  deter- 
mination of  the  life  estate,  in  order  that 
there  may  be  a  power  exercisable  "for 
the  purpose  of  division ;"  but  that  argu- 
ment is  quite  sufficiently  met  by  the  con- 
sideration that  in  certain  events  provided 
for  by  the  will  the  trust  might  go  on 
after  the  determination  of  the  life  estate. 
If  the  ultimate  gift  over  had  taken  effect 
(which  it  might  have  done),  the  opera- 
tion of  the  trust  to  assign  over  imme- 
diately after  the  death  of  the  tenant  for 
life  might  have  been  suspended  as  to 
one  or  both  of  the  moieties ;  and  then 
the  provisions  in  favour  of  the  issue 
might  have  necessitated  advances  to  chil- 
dren who  were  minors,  which  apparently 
could  only  be  raised  by  the  exercise 
of  the  power  of  sale,  or,  at  all  events, 
might  be  provided  for  through  the 
medium  of  that  power.  I  think  it 
will  be  found  that  the  law  as  I  have 
stated  it  is  sound,  and  is  in  accordance 
with  the  principles  laid  down  by  Lord 
St.  Leonards  in  his  work  on  Powers ; 
and  I  think,  therefore,  that  that  first 
argument  may  be  taken  as  out  of  the 
question  —  to  say  nothing  of  this,  that 
I  do  not  think,  upon  a  fair  considera- 
tion of  all  that  has  taken  place  here, 
notwithstanding  the  words  in  the  con- 
veyance, the  parties  were  assuming  to 
act  in  any  way  under  such  a  power. 
There  is  nothing  in  the  conveyance  which 
points  to  that,  so  far  as  I  can  see,  and 
much  which  leads  the  other  way.  The 
words  expressing  that  the  conveyance  is 
made  under  the  statute  "  or  otherwise  " 
seem  to  have  reference  to  the  power  of 
transferring  the  property  rather  than 
to  the  power  to  mlike  a  title  by  selling 
otherwise  than  under  the  Act  of  Parlia- 
ment. I  may  further  observe  that  it  is 
plain  that,  under  such  a  power  as  this, 
the  trustees  could  not  sell  at  a  price  to 
be  fixed  by  two  able  surveyors — a  con- 
sideration which  seems  in  itself  to  de- 
stroy the  reliance  placed  upon  the  power 
in  the  will. 

Then  it  is  said,  on  the  one  hand,  that 
the  sale  is  effectual  under  the  provisions 
of  the  Act,  and  on  the  other  hand  that 


it  is  ineffectual,  because  the  7th  Bection 
of  the  Act  is  inapplicable  to  this  case, 
by  reason  of  the  cestui  que  trust  being  a 
married  woman  absolutely  entitled  for 
her  separate  use.  It  is  said  that  trustees 
for  a  married  woman  can  only  sell  nnder 
the  7th  section  if  the  married  woman 
is  not  able  to  sell  herself.  Well,  with 
regard  to  the  married  woman  being  able 
to  sell  herself,  I  should  say  that,  as  the 
Act  of  Parliament  speaks  of  "  a  married 
woman  seised,''  there  is  not  in  this  case 
that  which  is  provided  for  by  the  earlier 
part  of  the  section.  No  doubt,  a  mar- 
ried  woman,  entitled  for  her  separate 
use  in  fee,  could  act  herself  and  nego- 
tiate for  a  sale;  but  in  the  absence  of 
her  so  doing,  where  a  trustee  for  her 
proceeds  to  act  under  this  section,  and 
does  so  without  any  interposition  or  ob- 
jection by  the  cestui  que  trusty  such 
trustee  having  the  legal  fee,  I  think  that 
in  such  a  case  the  trustee  would  be  a 
person  competent  as  a  trustee  to  con- 
tract under  the  7th  section ;  and  I  think 
so,  notwithstanding  the  concluding  words 
of  the  section  pointing  to  persons  who 
are  not  competent  persons  to  contract, 
and  empowering  trustees  to  convey  on 
behalf  of  cestuis  que  trustj  "whether 
infants,  lunatics,  femes  covert  or  other 
persons,  and  that  to  the  same  extent  as 
such  cestuis  que  trust  respectively  could 
have  exercised  the  same  power  nnder 
this  and  the  special  Act,  if  they  had 
respectively  been  under  no  disability." 
If  these  married  women  are  not  persons 
who  could  exercise  the  powers  of  this 
Act  and  the  special  Act,  which  I  am 
disposed  to  think  they  are  not  as  not 
being  seised,  then  no  question  can  arise. 
If,  however,  they  are  persons  who  can 
exercise  these  powers,  I  do  not  think 
that  the  reference  at  the  end  of  the  sec- 
tion would  be  correctly  construed  to 
exclude  the  trustees,  but  that  the  effect 
of  the  section  is  to  give  a  power  to 
trustees  irrespective  of  the  fact  of  there 
being  also  a  power  to  the  feme  covert, 
the  cestui  que  trtAst.  I  conceive  that 
the  section  must  be  construed  as  giving 
powers  to  each,  subject  always  to  this, 
that  if  the  cestui  que  trust  is  absolutely 
entitled  in  fee  and  objects  to  the  sale  by 
the  trustee,  I  apprehend  that  the  person 
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taking  from  the  trustee  nnder  such  cir- 
cumstances would  run  a  great  risk  of  bis 
title  being  called  in  question  by  the  ab- 
Bolute  beneficial  owner;  that  a  person 
baying  from  the  trustee  and  knowing 
that  the  cestui  que  trust  objected  and  was 
willing  to  contract  himself  and  desirous 
so  to  do,  would  take  the  property  at.  his 
peril.  But  subject  to  that,  I  think  that 
the  trustee  would  in  such  a  case  have 
power  to  contract  and  make  a  title. 

In  the  present  case  the  cestui  que  trust 
did  not  in  fact  object  to  the  trustees  as 
the  persons  dealing  with  the  property 
and  selling,  and  I  do  not  think  that  it  is 
open  to  her  to  complain  on  that  ground. 
What  the  cestui  que  trust  did  require  was 
that  the  price  should  be  fixed  in  the  way 
which  the  Act  of  Parliament  provides, 
and  she  objected  to  the  particular  sum 
for  which  the  trustees  proposed  to  sell. 
Under  these  circumstances  the  question 
comes  to  this:  Has  what  the  trustees 
have  done  been  in  accordance  with  the 
provisions  of  the  Act  of  Parliament  P 

Now,  assuming  at  this  stage  that  they 
had  power  to  sell,  it  appears  to  me 
that  the  first  and  material  and  substan- 
tial objection  is,  that  they  have  not  in 
reality  affected  to  sell  as  trustees  for  a 
sum  ascertained  by  themselves.  What  I 
think  the  Act  of  Parliament  means  is, 
that  they  shall  negotiate  the  sale  and 
ascertain  a  price  by  arrangement,  and 
that  the  sufficiency  of  the  price  is  to  be 
tested  after  it  is  fixed  by  the  application 
of  the  9th  section.  They  are  first  to  con- 
tract, and  then  in  order  to  protect  the 
cestui  que  trust  they  must  ascertain  that 
the  price  is  enough  by  having  the  valua- 
tion made.  It  is  argued  that  where  the 
trustees  who  sell  are  not,  within  the  mean- 
ing of  the  Act,  persons  who  are  both 
"  under  disability  or  incapacity,"  and 
also  **  not  having  power  to  sell  or  convey 
snch  lands  except  nnder  the  provisions 
of  this  or  the  special  Act,"  the  9th  section 
is  inapplicable,  but  I  think  it  must  be 
read  in  connection  with  section  7.  We 
must  read  it  in  a  reasonable  way,  and  it 
appears  to  me  that  these  words  '*  and  not 
having  power  to  sell  and  convey,  Ac," 
are  not  to  be  read,  notwithstanding  the 
disjunctive  ^  disability  or  incapacity/'  as 
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only  applying  where  there  are  the  dis- 
abilities or  incapacities  pointed  out  in 
section  7. 

That  is  the  fair  construction.  In  the 
case  of  incapacity  to  sell  there  is  no  power 
given,  because  the  Act  of  Parliament  has 
not  created  the  power  to  give  receipts  ; 
and  therefore  the  person  under  incapacity 
is  not  able  to  act  at  all  except  so  far  as 
he  can  sell  by  the  aid  of  the  7th  section, 
but  the  money  must  go  into  Court  under 
the  provisions  of  the  69th  section. 

On  the  whole  it  appears  to  me  that  the 
9th  section  is  applicable  to  the  case,  and 
I  think  I  may  say  that  such  has  been  the 
practice  in  taking  titles  from  railway 
companies  in  cases  where  trustees  were 
only  acting  under  the  powers  of  the  Act 
of  Parliament.  It  appears  to  me,  there- 
fore, that  there  has  been  a  miscarriage  by 
the  trustees  in  not  selling  through  the 
medium  of  a  contract  entered  into,  failing 
which  there  are  other  provisions  in  the 
Act  which  come  into  operation — for  in- 
stance, as  to  ascertaining  the  price  by 
arbitration  or  by  a  jury.  They  must  go 
through  those  proceedings,  failing  an 
agreement.  The  way  in  which  they 
have  come  to  an  agreement  is  a  way 
which  was  never  intended  by  the  Act  of 
Parliament — ^by,  as  it  appears  to  me, 
delegating  their  power  by  selling  for  a 
sum  to  be  fixed  by  two  able  surveyors. 
That  is  not  the  way  in  which  they  are 
authorised  to  sell. 

Assuming  that  there  is  nothing  in  that 
objection,  there  is  still  another  question 
which  has  been  discussed  with  regard  to 
the  appointment  of  one  of  themselves  as 
one  of  the  two  able  practical  surveyors, 
and  in  my  judgment  it  is  clear  that  the 
0th  section  supposed  that  some  one  would 
be  appointed  other  than  the  parties  them- 
selves. Suppose  there  had  been  only  one 
trustee,  then  the  one  would  be  appointing 
himself  as  one  of  two.  It  is  manifest 
that  it  was  intended,  in  selecting  the 
person,  to  put  a  check  on  the  value  put 
on  the  property  by  the  parties  themselves, 
or  agreed  by  the  parties  themselves,  and 
that  the  sufficiency  of  the  price  should 
have  the  sanction  of  somebody  else.  Of 
course,  if  you  appoint  the  man  himself  as 
one  of  the  two  yon  have  not  the  test 
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wliicb  was  contemplated  and  intended  by 
the  9  th  section.  It  appears  to  me,  there- 
fore, that  there  has  been  a  fatal  error  in 
the  proceedings  in  that  respect.  That 
being  so  I  see  nothing  npon  which  the 
CO  npany  can  rest  their  title  to  this  nn- 
divided  moiety.  They  have  got  the  con- 
veyance of  the  fee  in  entirety,  and  they 
have  got  that  erroneously  under  erroneons 
proceedings,  but  one  of  the  beneficiaries 
entitled  to  an  undivided  moiety  has  adopted 
the  sale  and  acted  upon  it,  and  therefore 
cannot  complain  of  it.  Under  these  cir- 
cumstances it  appears  to  me  that  such  a 
judgment  must  be  delivered  as  will  not 
interfere  with  the  railway  company  re- 
taining possession  as  tenant  in  common 
with  the  other  cestui  que  trtut  or  the 
trustees  on  her  behalf.  Therefore  the 
judgment  must  be  in  substance  a  declara- 
tion that  the  company  have  not  acquired 
title  to  the  undivided  moiety  of  the  plain- 
tiff and  her  trustees,  and  that  the  plain- 
tiff or  her  trustees  are  entitled  to  hold 
and  enjoy  that  undivided  moiety  in  com- 
mon with  the  railway  company,  and  that 
the  railway  company  must  be  restrained 
from  in  any  way  interfering  with  the 
enjoyment  by  the  plaintiff  and  her  trus- 
tees as  tenants  in  common  of  that  un- 
divided moiety.  I  do  not  see  what  more 
I  can  do.  There  will  be  liberty  to  apply, 
and  the  plaintiff  will  have  the  costs  of 
the  action. 

By  consent  no  mandatory  order  was 
made  on  this  occasion,  but  simply  declara- 
tions with  liberty  to  apply. 


Solicitors— Wyatt  &  Barrand,  for  plaintiff;  Cope 
&  Co.,  for  defendants^ 
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ALLEN  V.  TAYLOR. 


Vendor  and  Turchaser — Owner  of  House 
and  Lamd — Sale  of  House  and  Land  to 
Different  Furchasers — SimuUaneous  Con- 
veyances— Orant  of  all  Lights — Bighi  of 
Purchaser  of  Land  to  obstruct  Lights  of 
House — Easement — Injunctum, 


Where  simultaneous  conveyances  art 
cuted  by  the  owner  of  a  dwetUng-house  and 
of  the  adjoining  land  to  different  purchasers 
who  have  each  notice  of  the  corweyamce  to 
the  other^  the  purchaser  of  the  land  cannot 
huUd  thereon  so  as  to  obstruct  the  lights  of 
the  house. 

The  owner  of  a  piece  of  land  with  two 
dwelling-houses  thereon^  possessing  certcun 
ancient  lights^  and  of  an  Groining  piece  of 
land,  by  his  will  devised  his  real  estaJte  to 
his  two  sons  and  a  third  person  in  trust  for 
sale,  and  gave  each  of  his  sons  an  option 
of  purchoMng  any  part  of  his  real  estate. 
The  trustees  of  the  wUl  by  simultaneous 
conveyances  granted  the  piece  of  land  with 
the  houses,  "  together  with  all  lights  there* 
unto  belonging"  to  one  son  in  fee,  and  the 
adjoining  piece  of  land,  "  together  with  all 
lights  thereunto  belonging,"  to  the  other  son 
in  fee.  The  purchaser  of  the  latter  piece  of 
laiid  commenced  building  thereon  in  a  way 
to  ohsci4re  the  lights  in  the  two  dwelling' 
houses: — 

Held,  that  the  purchaser  was  not  entitled 
to  buHd  so  as  to  obscure  the  lights  in  the 
two  dwelling 'houses,  and  an  injunction  was 
granted  to  restrain  him  from  doing  so, 

Edward  Allen,  by  his  will,  devised  all 
his  Ileal  estate  to  his  two  sons,  Richard 
Allen  and  Matthew  Henry  Allen,  and 
Samuel  Stone,  in  trust  for  sale,  and  by  a 
codicil  to  his  will  the  testator  gave  his 
two  sons,  notwithstanding  they  were  tras- 
tees,  an  option  of  purchasing  either 
together  or  separatelv  any  p|art  of  his 
real  estate  that  they  should  think  fit  at  a 
valuation. 

The  testator  died  in  July,  1868,  seised 
in  fee-simple  of  a  piece  of  land  at 
Leicester  with  two  houses  upon  it,  and  of 
an  adjoining  piece  of  land  with  a  ware- 
house at  the  further  end  thereof. 

By  an  indenture  of  the  17th  of  March, 
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Mien  V.  Taylor. 

1864^  in  pnrsiiaiice  of  the  powers  vested 
in  them  by  the  will  and  codicil,  the  three 
trustees  of  the  will  conveyed  for  valae 
the  above  first-mentioned  piece  of  land 
with  the  two  dwelliDg-hooses  thereon, 
**  together  with  all  buildings, ;  .  .  lights, 
easements  and  appurtenances  thereunto 
belonging,"  and  all  estate,  right,  title, 
claim  and  demand  of  the  trustees  thereto^ 
to  the  use  of  the  plainiafr,  Richard  Allen, 
in  fee. 

By  another  indenture  of  the  same  date 
the  trustees  of  the  will  conveyed  for 
value  the  second  above-mentioned  piece 
of  laud  with  the  warehouse  on  it,  "  to- 
gether with  all  buildings,  .  .  •  lights, 
easements  and  appurtenances  thereunto 
belonging,"  and  all  the  estate,  right,  title, 
claim  and  demand  of  the  trustees  thereto, 
to  the  use  of  Matthew  Heniy  Allen  in  fee. 

Matthew  Heniy  Allen  subsequently 
died,  and  his  widow  and  devisee  conveyed 
the  property  comprised  in  the  second 
indenture  to  the  defendant  Taylor  in  fee. 
In  one  of  the  houses  conveyed  to  the 
plaintiff,  Richard  Allen,  there  were  certain 
windows,  being  ancient  lights,  overlooking 
the  defendant's  land.  The  defendant 
commenced  erecting  some  houses  on  his 
land  which  would  have  the  effect  of  block- 
ing up  and  obstructing  the  plaintiff's 
ancient  lights. 

The  plaintiff  now  brought  this  action 
for  an  injunction  to  restrain  the  defen- 
dant from  erecting  any  building  upon  his 
land  so  as  to  obstruct  the  plaintiff's 
lights. 

Mr.  Ince  and  Mr,  W.  8.  Owen,  for  the 
plaintiff. — ^The  defendant  cannot  any 
more  than  his  predecessor  in  title  ob- 
struct our  lights.  If  a  house  and  land 
are  conveyed  by  a  vendor  contempora- 
•eously  to  different  people,  the  purchaser 
of  the  land  is  presumed  to  take  it,  subject 
to  the  restriction  that  he  cannot  obstruct 
the  lights  of  the  vendor's  house — 

Palmer  Y.  Fletcher,  1  Lev.  122 ;  1  Sid. 

167,  227 ; 
Oompion  v.  Bichards,  1  Price,  27 
Swafishorotigh  v.  Coventry,  9   Bing. 
305;  2  Law  J.  Rep.  C.P.  11. 
The  grant  in  the  conveyance  to  the  plain- 
tiff is  "  together  with  all  lights  .... 
thereunto  belonging,"  and  that  means  all 
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lights  enjoyed  at  the  time  of  the  grant* 
On  a  g^nt  of  a  tenement  all  those  ap-^ 
parent  and  continuous  easements,  or 
easements  necessary  to  the  reasonable 
enjoyment  of  the  property,  and  which 
are  used  at  the  time  of  the  grant  by  the 
owner  of  the  entirety,  pass  for  the  benefit 
of  thegrante^— 

fVheeldon  v.  Burrows^  48  Law  J.  Rep. 
Ghanc.  858 ;  Law  Rep.  12  Ch.  D. 

31; 
Pyer  v.  Carter,  1  Hurl.  &  N.  916 ;  26 
Law  J.  Rep.  Exch.  258. 

Mr.  ChUty  and  Mr.  Cozens^Hardy,  for 
the  defendant. — ^We  submit  that  the  de- 
fendant is  entitled  to  his  property  freed 
from  any  right  of  easement  of  light.  The 
case  of 

Pyer  v.  Carter  (ubt  supia) 
reliecLon  by  the  plaintiff  was  disapproved 
of  in 

Sujffield  V.  Brown,  4  De  Gex,  J.  &  S. 
185 ;  33  Law  J.  Rep.  Ghanc.  249, 
where  Lord  Westbury  said  that  if  the 
owner  of  an  entire  estate  seUs  part  there 
will  be  no  reservation  in  the  absence  of 
express  stipulation  in  respect  of  the 
dominant  portion  of  the  estate  of  such 
continuous  and  apparent  easements  as 
have  been  previously  used  by  the  owner 
for  the  benefit  of  the  unsold  portion,  on 
the  ground  that  the  grantor  cannot  dero- 
gate from  his  own  grant  so  as  to  claim 
rights  over  the  land,  even  though  the 
easements  desired  to  be  reserved  were 
guaH  easements  of  an  apparent  and  con- 
tinuous character  at  the  time  of  the  grant, 
and  a  purchaser  from  the  owner  cannot 
be  in  any  better  position. 

Pyer  v.  Carter  (t«W  auprd) 
is  also  disapproved  of  in 
(<      Wheelaon  v.  Burrows  (ubt  su^a). 

In  the  general  words,  '^  lights  there* 
unto  belonging  "  mean  lights  belonging 
to  the  property  in  point  of  law  at  the 
time  of  the  grant,  and  the  onus  is  upon 
the  plaintiff  to  prove  his  right  thereto, 
and  he  must  shew  that  his  deed  was 
executed  first. 

[The  Master  of  the  Rolls. — I  must 
treat  the  conveyances  as  executed  con- 
temporaneously.] 

If  your  Lordship  holds  that,  then  the 
plaintiff's  deed  was  not  executed  before 
the  defendant'Si  and  he  cannot  claim  any 


180 


CHANOEBY  SIVISIOir. 


tN.S. 


Allen  V.  Taylor, 

rights  not  expressly  reserved  io  him  by 
the  defendant's  deed. 

The  Master  of  the  Rolls. — I  wish  if 
I  can  to  follow  the  decision  of  the  Court 
of  Appeal.  I  hope  I  do  not  misunderstand 
it.  There  can  be  no  doubt  that  the  law 
as  laid  down  by  Palmer  v.  Fletcher  is  the 
law  of  t^e  present  day — that  is,  that 
where  a  man  grants  a  house  in  which 
there  are  windows,  neither  he  nor  any- 
body claiming  under  him  can  stop  up  the 
windows  or  destroy  the  lights.  That  is 
based  on  the  principle  that  a  man  shall  not 
derogate  from  his  own  grant;  and  it 
makes  no  difference  whether  he  grants 
the  house  simply  as  a  house  or  whether 
he  grants  the  house  with  the  windows  or 
the  lights  thereto  belonging.  In  both 
cases  he  grants  with  the  apparent  ease- 
ments or  quasi  easements.  All  that  is 
now,  I  take  it,  settled  law. 

I  take  it  also  that  it  is  equally  settled 
law  that  if  a  man  who  has  a  house  and 
land  grants  the  land  first,  reserving  the 
house,  the  purchaser  of  the  land  can  block 
up  the  windows  of  the  house.  Then 
there  comes  a  third  case.  Supposing  the 
owner  of  the  land  and  the  house  sells  the 
house  and  the  land  at  the  same  moment, 
and  supposing  he  expressly  sells  the  house 
with  the  lights,  can  it  be  said  that  the 
purchaser  of  the  land  is  entitled  to  block 
up  the  lights — the  vendor  being  the  same 
in  each  case,  and  both  purchasers  being 
aware  of  the  simultaneous  conveyances  P 
I  should  have  said  certainly  not.  In 
equity  it  is  one  transaction.  The  pur- 
chaser of  the  land  knows  that  the  vendor 
is  at  the  same  moment  selling  the  house 
with  the  lights,  and  as  part  of  one  trans- 
action he  takes  the  land — he  cannot  take 
away  the  lights  from  the  house.  But,  as 
I  said  before,  it  is  a  question  of  what  is 
the  settled  law  on  the  subject.  I  see  the 
point  is  so  stated  in  almost  so  many 
words  by  Lord  Chief  Justice  Tindal  in 
Swaiishoroiujh  v.  Coventry,  He  says  (p. 
309),  ^'  In  the  present  case»  the  sales  to  the 
plaintiff  and  the  defendant  being  sales 
by  the  same  vendor,  and  taking  place  at 
one  and  the  same  time,  we  think  the 
rights  of  the  parties  are  brought  within 
the  application  of  this  general  rule  of  law, 


namely,  that  a  grantor  shall  not  derogate 
&om  his  own  grant." 

It  appears  that  the  same  point  was  de- 
cided in  Gompton  v.  Bichards,  That  was 
a  case  of  a  sale  by  auction  at  the  same 
time  of  a  house  and  some  land,  and  it  was 
held  that  the  purchaser  of  the  house  was 
not  to  have  his  windows  blocked  up  by 
the  purchaser  of  the  land.  It  was  a  single 
transaction  in  one  sense,  although  it  was 
a  double  transaction  as  between  two  per- 
sons, each  being  aware  of  what  the  other 
bought,  and  that  it  was  intended  that  the 
man  who  bought  the  house  with  the  lights 
should  keep  the  house  so. 

The  last  case  on  the  subject  is  Wheeldon 
Y,  Btirrows.  As  far  as  I  understand  the 
decision  of  the  Appeal  Court  in  that  case, 
the  exception  in  Swojnsborough  v.  Coventry 
and  Compton  v.  Bichards  was  approved. 
In  Swanahorough  v,  Coventry  the  case  was 
open  to  great  doubt.  There  was  a  sale 
by  auction  which  we  have  not  here ;  and 
there  is  something  here  which  was  there. 
There  was  there  and  here  a  continuous 
and  apparent  easement.  In  the  judgment 
in  Wheeldon  v.  Burrows  the  case  is  treated 
as  an  exception  to  the  general  rule  that 
if  a  grantor  intends  to  reserve  any  right 
over  the  tenement  granted,  it  is  his  duty 
to  reserve  it  expressly  in  the  grant.  The 
late  Lord  Justice  Thesiger  says  this  (I)  : 
**  It  is  said  that  even  supposing  the  maxims 
which  I  have  stated  to  be  correct,  this 
case  is  an  exception  which  comes  within 
the  rule  laid  down  in  Swansborough  v. 
Coventry  and  Compton  v.  Bichards^  namely, 
that,  although  the  land  and  houses  were 
not  in  fact  conveyed  at  the  same  time, 
they  were  conveyances  made  as  part  and 
parcel  of  one  intended  sale  by  auction.'' 
Then  he  says  that  will  not  do.  Then  he 
goes  on  to  say,  "  In  the  cases  which  have 
been  cited  the  conveyances  were  fonnded 
upon  transactions  which  in  equity  were 
equivalent  to  conveyances  between  the 
parties  at  the  time  when  the  transactions 
were  entered  into,  and  those  transactions 
were  entered  into  at  the  same  moment  of 
time,  and  as  part  and  parcel  of  one  trans* 
action."     So  that  he  evidently  means  to 

(1)  48  Law  J.  Rop.  Chanc  861 ;  Law  Rep.  12 
Ch.  D,  69, 
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say  tiiat  aach  a  case  ae  that  is  an  ezoep- 
tion  to  the  general  role,  and  yon  cannot 
block  up  the  lights. 

The  particular  case  before  me  is  the 
strongest  case  of  the  kind  I  ever  saw,  for 
both  of  the  purchasers  were  also  vendors 
and  were  parties  to  both  conveyances.  It. 
is  not  the  mere  case  of  a  vendor  by  con- 
temporaneous conveyance  selling  to  two 
different  purchasers,  but  the  two  pur- 
chasers were  two  of  the  three  trustees  of 
a  will,  by  which  an  option  was  given  to  the 
two  purchasers,  or  either  one  of  them,  to 
buy  any  pai*t  of  the  real  estate  that  they 
thought  fit,  notwithstanding  they  were 
trustees;  and  then  by  contemporaneous 
conveyances  each  with  the  assent  of  the 
other  exercised  his  option  as  to  some  of 
the  houses  and  lands,  for  they  both  bought 
bouses  and  both  bought  lands.  It  is  not 
like  the  case  of  a  man  buying  land  alone 
or  a  house  alone.  The  throe  trustees  con- 
Teyed  to  the  respective  purchasers— each 
of  them  being  a  trustee — elands  with 
houses  built  upon  them,  together  with 
the  lights  thereto  respectively  belonging, 
and  a&  the  estate.  Can  people  who  have 
been  parties  to  two  transactions  in  this 
way  say  that  they  were  otherwise  than 
one  transaction,  and  that  both  parties 
who  bought  houses  with  lights  were  not 
io  get  the  lights  P  It  appears  to  me,  in- 
dependently of  authority,  that  in  such  a 
case  as  this  there  was  a  manifest  inten- 
tion shewn  that  the  houses  sold  were  to 
retain  their  lights,  and  that  neither  pur- 
chaser could  on  his  land  erect  any  ob- 
stmction  which  would  block  up  or  destroy 
the  lights  of  his  neighbour. 

His  Lordship  accordingly  granted  the 
injunction  asked  for  with  costs. 


Soliciton — F.  Oeare  &  Son,  agonts  for  J.  Martin, 
Nottingham,  for  plaintiff;  Field,  Koscoe  &  Co., 
agents  for  Stone  &  Co.,  Leicester,  for  defen- 
dftnt. 
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Solicitor — Negligence  — Mortgage — Sale 
'■^Notice — Measure  of  Damages. 

A  solicitor  took  a  mortgage  from  a  client 
with  an  unqualified  power  of  sale,  without 
explanation.  He  sold  without  giving  notice 
to  the  m>ortgagor :  —  Held,  that  he  was 
liable  for  damages  to  the  extent,  first,  of 
the  costs  of  the  sale ;  second,  the  estimated 
costs  of  making  a  new  investment ;  and, 
third,  the  difference  between  "  solicitor  and 
client*^  and  ^^ party  and  jparty^^  costs  of 
the  action. 

In  the  year  1872  the  plaintiff,  who 
was  then  a  rate  collector  at  Bamsgate, 
bought  a  house  in  the  High  Street  of 
that  town  for  6002.  The  defendant,  act- 
ing as  his  solicitor,  procured  a  loan  of 
450Z.  on  mortgage  of  the  house,  and  him- 
self advanced  50Z.,  and  took  a  second 
mortgage  of  the  property.  This  mort- 
gage contained  an  absolute  power  of 
sale,  which  did  not  require  notice  to  be 
given  to  the  mortgagor  before  being  put 
in  force,  or  contain  any  other  qucdifica- 
tion.  Li  1873  the  plaintiff  borrowed  a 
further  sum  of  300Z.  from  the  defendant 
on  the  security  of  a  third  mortgage  on 
the  house  and  a  bill  of  sale  on  certain 
chattels.  The  defendant  entered  into 
possession  of  the  house  by  receiving  the 
rent.  The  plaintiff  left  Bamsgate,  and 
set  up  as  a  tradesman  in  a  town  in 
Yorkshire.  In  December,  1877,  the  de- 
fendant sold  the  hoase  under  the  power 
of  sale  for  680Z.  The  purchase-money 
was  applied  in  paying  off  the  first  two 
mortgages,  and  partly  in  reduction  of 
the  further  debt  due  to  the  defendant. 
The  statement  of  claim  alleged  that  no 
explanation  had  been  given  to  the  plain- 
tiff of  the  peculiarly  onerous  nature  of  the 
power  of  sale  contained  in  the  second 
mortgage,  and  that  the  property  had 
been  sold  without  notice  having  been 
given  to  him  and  without  his  knowledge, 
and  at  an  undervalue.  The  plaintiff 
claimed  a  declaration  that  the  omission 
of  a  qualifying  clause  in  the  power  of 
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sale  was  a  breach  of  the  defendant's  duty 
as  solicitor,  and  damages. 

Mr.  Oookson  and  Mr,  Wm,  Barber^  on 
the  question  of  what  measirte  of  damages 
the  plaintiff  was  entitled  to,  contended 
that  such  damages  onght  to  include  all 
actual  loss,  such  as  expenses  of  sale,  the 
increase  of  value  of  the  property  and  a 
pretvum  affectionis^  and  also  such  addi- 
tional sum  as  would  include  the  whole 
costs  of  the  action. 

Mr.  North  and  Mr.  Bardswellj  for  the 
defendant,  on  this  point  contended  that 
the  house  had  a  mere  money  yalue,  and 
that  the  plaintiff  had  suffered  no  loss. 

Mr.  Barber  replied. 

Fbt,  J.,  held  that  it  was  the  datj  of 
the  defendant,  as  solicitor,  to  explain 
the  onerous  natnre  of  the  power  of  sale ; 
that  the  burden  of  shewing  that  he  had 
done  so  lay  on  him ;  that  he  had  failed 
to  discharge  that  burden ;  and  that  he 
had  not  given  notice  of  his  intention  to 
sell,  and  proceeded — If  that  be  so,  it 
appears  to  me  to  follow  that  the  plaintiff 
has  been  injured,  and  has  suffered  a  wrong 
at  the  hands  of  the  defendant,  because 
he  has  neither  inserted  that  provision 
for  notice  which  he  ought  under  the  cir- 
cumstances to  have  done,  nor  given  the 
notice  which  would  have  been  required. 

Then  arises  the  third  question,  What 
is  the  measure  of  the  damages  I  ought 
to  award  ?  The  plaintiff,  I  think,  fails 
in  shewing  that  the  sale  was  at  an  under- 
value. I  think  the  property  was  sold 
at  a  fair  market  price,  but  the  plaintiff 
was  not  bound  to  have  it  sold;  and  I 
think  the  true  measure  of  damages  is  to 
be  found  in  considering,  in  the  first 
place,  what  costs  the  plaintiff  has  been 
put  to  by  reason  of  the  wrongful  sale  ; 
secondly,  what  costs  he  would  be  put  to 
if  he  were  to  make  a  new  investment. 
I  think,  further,  he  ought  to  be  allowed 
the  difference  between  party  and  party 
costs  and  solicitor  and  client  costs  of 
the  action.  I  come  to  thcso  conclusions 
partly  on  the  authority  of  a  case — Fair 
y.  The  London  and  North  Western  Railway 
Company  (1),  referred  to  in  Saunders  on 
Negligence. 

(1)  21  Law  Times  Hep.  N.S.  326. 


The  plaintiff  will  have  the  costs  as 
between  party  and  party  as  a  successful 
litigant,  and  the  additional  costs  by  way 
of  damages,  bat  they  need  not  be  sepa- 
"rately  taxed. 


Solicitors — Van  Sandau  &  Cumming,  ag<»nt«  ibr 
Mills  &  Bibby,  Huddersfield,  for  plaiotiff ;  F. 
Venn  &  Son,  agents  for  Edwards  &  Son»  Bams- 
gate,  for  defendant.  * 


Fry,  J. 
1880 
Dec 
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£AMES  V.  HACON. 


Conflict  of  Law — Domicile — Adminis- 
tratio7i. 

The  personal  representative  in  the  country 
of  domicile  of  deceased  was  held  enttHed  to 
recover  the  residue^  after  administration^  of 
the  deceased* $  estate  transmitted  to  this 
country  by  the  personal  representative  in 
India. 

The  plaintiff  was  widow  of  the  Rev. 
W.  L.  Eames,  formerly  a  chaplain  in 
the  Bombay  Presidency.  He  died  in 
Ireland,  where  his  domicile  was.  The 
plaintiff  obtained  letters  of  admioiBtration 
to  her  husband's  estate  in  Ireland,  and 
also  in  England. 

Acting  under  a  power  of  attorney  from 
the  plaintiff,  Messrs.  Forbes,  of  Bombay, 
obtained  letters  of  administration  in  that 
presidency  to  the  estate  of  Mr.  Eames  in 
the  usual  form  of  letters  granted  to  an 
attorney  for  the  use  and  benefit  of  the 
principal. 

After  administering  the  estate  in  India, 
Messrs.  Forbes  remitted  the  sum  of 
194^.  ia.  4d.  (being  the  clear  residue  of 
the  estate  in  their  hands,  after  satisfying 
Indian  claims)  to  the  defendants,  Messrs. 
Hacon  &  Turner,  with  instructions  to 
pay  the  same  to  the  parties  entitled. 
The  plaintiff  required  them  to  pay  the 
money  to  her,  but  they  refused  to  do  so 
•without  the  receipt  of  all  the  next-of-kin 
of  the  deceased;  and  the  plaintiff,  by 
this  action,  claimed  payment  to  herself. 
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Mr.  NoHh  and  Mr.  0.  E.  Wright,  for 
the  plaintifif,  argaed,  first,  that  she,  as 
ihe  legal  representatiye  of  the  deceased 
in  the  couiitry  of  the  deceased's  domicile, 
was  entitled  to  receive  and  give  a  dis- 
charge for  the  clear  residue  in  the  hands 
of  any  local  administrator,  and  therefore, 
as  between  herself  and  Messrs.  Forbes, 
or  the  defendants,  their  agents,  she  was 
entitled  to  the  money  the  subject  of  the 
action.  Secondly,  Messrs.  Forbes  had 
obtained  the  administration  as  her  agents 
only,  and  under  the  form  of  the  letters 
she  could  g^ve  them  or  their  agent  a  good 
discharge — 

De  la  Viesca  v.   Lubbock,   10  Sim. 

629 ; 
Chambers  v.  BichneU,  2  Hare,  536 ; 
Afistrviher  v.  Ohahner,  2  Sim.  1 ; 
Edgar  y.  Reynolds,  4  Drew.  269 ;  27 

Law  J.  Bep.  Chanc.  562  ; 
The  Attomey-Oenet'al  v.  Kohler,  9 

H.L.  Gas.  654 ; 
In  the  goods  of  Huglies,  Law  Bep.  3 
P.  &  D.  140. 
[Fbt,  J.,  referred  to 
Emhtn  v.  WyUe,  10  H.L.  Gas.  1 ;  31 
Law  J.  Bep.  Ghanc.  402.] 
Even  if  the  money  was  to  be  considered 
money  of  the  deceased  in  England,  the 
plaintiff  was  entitled  as  English  adminis- 
tratrix. 

Mr.,  Meihold,  for  tbe  defendants,  con- 
tended that  the  administrators  in  a 
country  not  the  country  of  domicile  were 
directly  liable  to  the  next-of-kin,  and  the 
money  in  their  agent's  hands  could  not 
therefore  safely  be  parted  with  without  a 
discharge  from  the  next-of-kin — 

De  la  Viesca  v.  Lubbock  (ubi  supra) ; 
Chambers  y.  Bieknell  (ubi  supra) ; 
The  Attomey'Oeneral  y.  Kohler  (ubi 

supra) ; 
WUha^ms  on  Executors,  6th  ed.  p.  462, 

et  seq. ; 
Ourrie  y.  Bircham,  1  Dowl.  &  By. 
35. 

Fbt,  J.,  said — The  plaintiff  in  this 
action  is  the  widow  of  the  late  Mr. 
Eames,  who  died  in  the  year  1877,  and 
left  certain  personal  estate  in  Lidia.  On 
the  24th  of  June,  1877,  letters  of  ad- 
ministration  of  his  estate  were  granted  to 
his  widow.     Those  letters  werq  limited 


"until  some  will  of  the  said  deceased 
could  be  found  and  deposited  in  the  said 
Gourt."  It  appears  to  me,  that  being  the 
frame  of  the  letters  of  administration,  I 
must  consider  that  the  Irish  Gourt  as- 
sumed itself  to  be  the  Gourt  of  the  domi- 
cile of  the  testator,  because  that  would 
be  the  proper  Gourt  in  which  the  will  of 
the  testator  would  be  deposited  when 
found,  and  all  parties  appear  to  me  to 
have  proceeded  on  that  footing. 

What  happened  was  this :  In  Septem- 
ber, 1878,  Mrs.  Eames  exeouted  a  power 
of  attorney,   by  which   she    authorised 
Messrs.  Forbes  to  take  out  letters  of  ad- 
ministration or  apply  for  letters  of  ad- 
ministration in  her  name  and  as  her  at- 
torneys.    Two  of  the  Messrs.  Forbes  did 
obtain  such  letters  in  April,  1879,  and 
they  were  granted  by  the  Gourt  at  Bombay, 
and  they  contained  a  recital  that  the  ap- 
plicunts,  the  Messrs.  Forbes,  were  two  of 
the  duly  constituted  attorneys  of  Hen- 
rietta Eames,  widow  and  administratrix 
in  England  of  the  personal  estate  and 
effects  of  the  Bev.  William  Leslie  Eames, 
and  the  grant  is  to  the  use  and  for  the 
benefit  of  Henrietta  Eames,  limited  until 
she  shall  obtain  letters  of  administration 
granted    to  ^  her.      The  Messrs.  Forbes 
have  ascertained  the  clear  residue ;  they 
have  transmitted  it   to  their  agents  in 
England,  who  are  the  defendants ;  and 
the  question  which  is  by  agreement  be- 
tween the  parties  to  be  determined  is, 
Who,  under  that  state  of  circumstances, 
is  entitled  to  give  a  receipt  to  the  Messrs. 
Forbes?     It  appears  to  me  that  there 
are  persons  of  tnree  possible  characters 
who  may  set  up  a  claim  of  this  nature. 
In  the  first  place,  there  is  the  legal  per- 
sonal representative  constituted  by  the 
forum  of  the  domicile  of  the  deceased. 
Prima  fade  that  person  is,  in  my  judg- 
ment,  entitled   to    receive   the    moneys 
belonging  to  the  personal  estate  of  the 
testator  which  represent  the  clear  net  re- 
ceipts obtained  in  any  country,  wherever 
it  may  be,  and  through  the  intervention  of 
any  letters  of  administration,  wheresoever 
granted.    That  is  a  conclusion  to  which  I 
arrive,  partly  on  general  principles  and 
partly  because  they  have  been  very  clearly 
explained  in  the  case  of  Enohin  v.  Wylie, 
to  which  I  have  referred.     The  extreme 
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difficulty  and  confasion  which  would 
arise  if  every  Court  in  every  place  where 
assets  might  be  found  undertook  the 
plenary  administration  of  the  estate,  was 
there  pointed  out  by  Lord  Westljury. 
He  says,  ''  The  utmost  confusion  must 
arise  if,  when  a  testator  dies  domiciled  in 
one  country,  the  Courts  of  every  other 
country  in  which  he  has  personal  pro- 
perty should  assume  the  right  of  declar- 
ing who  is  the  personal  representative, 
and  next  of  interpreting  the  will  and 
distributing  the  personal  estate  situate 
within  its  jurisdiction  according  to  that 
interpretation.  An  Englishman  dying 
domiciled  in  London  may  have  personal 
property  in  France,  Spain,  New  York, 
Belgium  and  Russia;  and  if  the  course 
pursued  by  the  Court  of  Probate  and 
the  Court  of  Chancery  in  the  present 
case  should  be  adopted  by  the  Courts  of 
those  several  countries,  there  might  be 
as  many  different  personal  representa- 
tives of  the  deceased  and  as  many  vary- 
ing interpretations  of  his  will  as  there 
were  countries  in  which  he  was  possessed 
of  personal  property.  It  is  unnecessary 
to  dwell  on  the  evils  which  would  result 
from  this  conflict  of  jurisdictions.  It  was 
to  prevent  them  that  the  law  of  the  domi- 
cile was  introduced  and  adopted  by  civi- 
lised nations.  I  am  therefore  of  opinion 
that  the  executors  might  have  excepted  to 
the  jurisdiction  of  the  Court  of  Chancery 
as  a  Court  of  construction  and  adminis- 
tration. They  might  have  insisted  that 
it  was  the  duty  of  the  Court  to  hand  over 
to  the  executors  the  clear  English  per- 
sonal estate,  and  to  remit  the  next-of-kin 
to  the  Court  of  the  domicile  of  the  tes- 
tator;" and  his  Lordship  went  on  to 
point  out  that  the  rights  of  the  executors 
bad  been  renounced  by  their  submission 
to  the  jurisdiction  of  the  Court  of  Chan- 
cery. I  think,  as  I  have  already  stated, 
that  I  must  assume  from  what  has  taken 
place  between  the  parties,  and  with  no 
evidence  on  the  point,  that  Mr.  Eames 
died  domiciled  in  Ireland,  and  conse- 
quently that  the  grant  of  letters  of  ad- 
ministration was  a  grant  of  letters  which 
would  cover  the  whole  clear  residue  of 
the  personal  estate  of  Mr.  Eames,  where- 
soever it  was  found. 

In  the  next  place,  it  has  been  sug- 


gested that  the  defendants  are  liable  to 
pay  to  Mrs.  Eames,  because  she  is  the 
person  for  the  use  and  benefit  of  whom 
the  letters  of  administration  were  granted. 
It  does  not  appear  to  me  that  I  need  con- 
sider what  might  be  the  question  arising 
between  such  a  person  and  a  person 
named  as  the  principal  in  letters  of  ad- 
ministration, if  the  person  did  not  fill  the 
character  of  legal  personal  representative 
constituted  by  the  Court  of  the  domicile, 
because  I  think  in  this  case  both  charac- 
ters concur  in  one  person. 

Then  it  has  been  suggested  that  the 
next-of-kin  are  entitled  to  sue  in  India, 
and  that  they  are  therefore  necessary 
parties  to  the  release  to  be  g^ven.  ^  If  the 
judgment  of  Lord  Westbury  pronounced 
in  the  House  of  Lords  be  correct  (and 
it  appears  to  me  to  be  the  law),  it  is 
clear  that  the  next-of-kin  should  be  re- 
mitted to  the  Court  of  the  domicile ;  and 
consequently  that,  instead  of  India  being 
the  Court  where  they  should  institute 
their  claims,  they  mnst  institute  them  in 
Ireland,  which  I  assume  to  be  the  Court 
of  the  domicile.  Then  it  is  said  that 
there  are  certain  authorities  which  are 
inconsistent  with  that  view,  and  I  am 
very  much  pressed  with  the  authority  of 
the  case  of  Ohamhera  v.  BtckneU.  That 
case  does  not  seem  to  me  in  any  way  in- 
consistent with  the  view  I  take ;  but  un- 
doubtedly the  assets  in  one  particular 
jurisdiction  are  liable  to  pay  debts  of  the 
testator  there  contracted,  and  the  credi- 
tors may  maintain  against  the  local  ad- 
ministrator an  action  for  that'  purpose, 
the  clear  net  residue  only  being  that 
which  the  administrator  constituted  by  the 
Court  of  the  domicile  is  entitled  to ;  and 
in  Ohamhera  v.  Bichnell  all  that  appeare 
is  that  the  persons  entitled  as  next-of- 
kin  were  allowed  to  maintain  the  action. 
One  effect  would  be  to  ascertain  the 
creditors  in  England,  what  shall  be  done 
with  the  surplus  not  being  decided  by  the 
Court.  Another  case  has  been  very  much 
pressed  on  my  attention  of  The  Attorney* 
Oeneral  v.  Kohler.  There  it  appears  that 
the  administration  was  taken  out  in 
England  by  the  nominee  of  the  Crown, 
or  rather  by  a  succession  of  nominees 
of  the  Crown ;  but  it  also  appears  that 
ihroughout  England  was  treated  aa  tli^ 
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Gonrt  of  the  domicile ;  and  it  farther  ap- 
pears that,  either  hj  force  of  the  bond 
given  by  the  nominee  of  the  Crown,  or 
by  force  of  the  statute  15  Yict.  c.  3,  such 
nominee  of  the  Crown  was  bound  to  dis- 
tribate  the  assets  according  to  the  Statutes 
of  Distribution.  He  did  not  distribute 
them  according  to  the  Statutes  of  Distri- 
bution, but  paid  them  oyer  to  the  Crown, 
and  therefore  as  the  legal  personal  repre- 
sentative was  liable  to  the  next-of-kin. 
That,  it  appears  to  me,  is  the  whole  of 
that  case. 

I  hold,  therefore,  that  the  next-of-kin 
are  not  entitled  to  make  any  claim  upon 
this  fund,  except  through  the  interven- 
tion of  the  Irish  administratrix  ;  conse- 
quently they  are  not  necessary  to  the 
section,  and  a  valid  discharge    can  be 

f'ven  to  the  defendant  by  the  plaintiff, 
think  I  must  make  that  declaration, 
and  give  the  costs  of  the  action  to  the 
plaintiff. 

It  would  have  been  more  satisfiMstion 
to  me  if  it  had  been  proved  that  Ireland 
was  the  Court  of  the  domicile;  but  as 
neither  party  thought  fit  to  do  that,  I 
feel  bound  to  act  upon  the  presumption 
which  appeared  to  me  to  result  from  the 
letters  of  administration. 


Solidtom — John  Ifnikinson,  agent  for  H.  Davies, 
Oswestry,  tot  plaintiff;  Haoon  &  Tomer,  for 
defendant. 


[IN  THE  COUBT  OF  APPEAL.] 

Jambs,  LJ.    ^ 
CkynoN,  L.  J.  |   r 

liUSH    L  J         L  ■*»     ^«     THE     WITHBRNSBA 

1880        I     ^^'^^  WORKS  (limited). 
Dec.  11, 13.  J 

Compaaiy  —  Winding-up  —  Execution 
Creditor — Secured  Creditor — The  Bwnk- 
ruptcy  Act,  1869,  s,  87— ITAe  Judicature 
Act,  1875,  8. 10. 

The  10th  tectum  of  the  Judicature  Act, 

1875,  merely  ahrogatee  the  old  rule  which 

obtained  vn  Chancery  in  the  administra^ 

Uon  of  aaete  of  deceased  persons,  and  in 

Vol.  M.— Ghaxc. 


the  liquidation  of  companies,  that  a  creditor 
holding  security  for  his  debt  was  entitled  to 
prove  for  the  whole  of  his  debt,  without 
making  any  deduction  in  respect  of  his 
security — provided  he  did  not  receive  in 
the  whole  more  than  twenty  shillings  in 
the  pound  for  his  debt  —  cmd  substitutes 
therefor  the  rule  in  bankruptcy,  that  a 
secured  creditor  can  only  prove  for  the 
balance  of  his  debt  after  realising  his  secfu- 
rity  or  giving  credit  for  its  value. 

The  section  does  not  introdu^  any  of  the 
rules  in  bankruptcy  as  to  the  avoidance  of 
secfwriOes  any  more  than  it  introduces  the 
bankruptcy  rules  as  to  fraudulent  preference 
or  order  and  disposition. 

Where,  therefore,  a  judgment  creditor  of 
a  company  issued  a  ft,  fa.,  under  which  the 
sheriff  seized,  but,  before  sale,  a  petition 
was  presented  against  the  company,  on 
which  a  winding-up  order  was  subsequently 
made,—' 

Held  {affirming  the  decision  of  Malins, 
V.G.),  that  the  judgment  creditor  was  a 
secured  creditor  of  the  company. 

In  re  The  Printing  and  Numerical 
Registering  Company  (47  Law  J.  Bep. 
Ghanc.  580;  Law  Bep.  8  Gh.  D.  535) 
overruled ;  In  re  Richards  &  Go.  (48  Law 
J.  Bep.  Ghanc.  555 ;  Law  Bep.  11  Gh.  D. 
676)  approved  and  followed. 

Appeal  from  the  decision  of  Malins, 
V.G. 

On  the  3rd  of  June,  1880,  W.  P.  Bur- 
kinshaw  recovered  judgment  against  the 
above-named  company  in  the  Queen's 
Bench  Division  for  84/.  19s,  7d, 

On  the  8th  of  July  execution  was  issued 
on  the  judgment,  and  on  the  10th  of  July 
the  sheoriff  seized  some  goods  of  the  com- 
pany. 

On  the  14th  of  July  a  petition  was 
presented  for  the  winding-up  of  the  com- 
pany,  and  on  the  15th  of  July  an  interim 
injunction  was  granted,  restraining  the 
sheriff  and  execution  creditor  from  pro- 
ceeding further  under  the  judgment. 

On  the  80th  of  July  Malins,  V.G.,  or- 
dered  the  company  to  be  wound  up. 

On  the  5th  of  August  the  Yice-Ghan- 
cellor,  on  the  application  of  the  judgment 
creditor,  gave  him  leave  to  proceed  with 
his  execution. 

The  liquidator  of  the  company  appealed. 

2B 
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Mr.  Glasse  and  Mr.  Boo  me,  for  the  ap- 
pellant.— The  question  turns  on  the  con- 
8 traction  to  be  placed  on  the  10th  section 
of  the  Judicature  Act,  1875 ;  that  is  to 
say,  whether  that  section  imports  into 
the  winding-up  of  a  company  the  rule  in 
bankruptcy  that  where  a  sheriff  has  seized 
the  goods  of  a  trader  under  a  fi.  fa.  for  a 
judgment  exceeding  50Z.,  and  bankruptcy 
supervene  within  fourteen  days  after 
sale,  he  must  hand  over  the  proceeds  of 
sale  to  the  trustee  in  bankruptcy — 
The  Bankruptcy  Act,  1869,  s.  87. 

The  authorities  on  the  point  are  con- 
flicting. 

In 

In  re   The  Printing  and  Numerical 
Registering  Oompany  (wfci  supra) 
the  Master  of  the  Bolls  held  that  the  rule 
in  bankruptcy  did  apply  to  snch  a  case  as 
the  present ;  but  in 

In  re  Richards  8f  Go.  (ubi  supra) 
Mr.  Justice  Fry  came   to   the  opposite 
conclusion,  and  the  Vice- Chancellor  fol- 
lowed the  latter  decision. 

We  rely  on  the  decision  of  the  Master 
of  the  BoUs. 

Mr.  Macnaghten  and  Mr.  Nalder,  for 
the  execution  creditor,  were  not  called 
upon. 

James,  L.J.,  said — I  can  see  no  reason 
for  reversing  the  decision  of  the  Vice- 
Chancellor,  following  that  of  Mr.  Justice 
Fry,  but  differing  from  that  of  the  Master 
of  the  Bolls.  It  appears  to  me,  with  all 
deference  to  the  Master  of  the  Bolls, 
that  the  fallacy  of  his  view  is  this,  that 
the  object  of  the  10th  section  being  to 
introduce  into  the  administration  of  as- 
sets of  deceased  persons  and  the  winding- 
np  of  companies,  the  same  rules  as  between 
secnred  and  unsecured  creditors  as  had 
prevailed  in  bankruptcy,  he  thought  that 
when,  nnder  certain  circumstances,  a 
security  would  be  avoided  in  bankruptcy, 
the  same  result  was  intended  to  follow  in 
the  administration  of  assets  of  deceased 
persons,  and  in  the  winding-up  of  com- 
panies. But  I  see  no  ground  for  adopting 
that  rule  in  a  winding-up:  there  are 
no  words  in  section  10  avoiding  any  se- 
curity. The  question  under  section  87 
of  the  Bankruptcy  Act  is  not  how  the 
fund  is  to  be  administered,  bat  what 


constitates  the  fund — ^not  what  are  the 
rights  of  secured  creditors,  but  whether 
a  secured  creditor  has,  nnder  certain 
circumstances,  a  security  at  all.  It  ap- 
pears to  me  that  the  provisions  of  the 
87  th  section  can  no  more  be  imported 
into  a  winding-np  than  can  the  law  of 
bankruptcy  as  to  firaudnlent  preference 
or  order  and  disposition.  When  the 
Judicature  Act  was  passed  there  were 
different  rules  in  the  administration  of 
assets-  nnder  the  then  state  of  the  law 
in  Chancery  and  in  Bankruptcy  with 
respect  to  secured  creditors,  and  all  that 
was  intended  by  the  10th  section  of  the 
Act  was  to  alter  that  and  to  adopt  the  rule 
in  bankruptcy  in  all  cases  in  the  distri- 
bution of  the  assets  between  secured  and 
ansecured  creditors. 

Cotton,  L,J.,  said — ^I  am  of  the  same 
opinion.  No  doubt  the  question  is  an 
important  one,  especially  having  regard 
to  the  difference  of  opinion  amon^  the 
Judges.  The  10th  section  of  the  Judi- 
cature Act  provides  that  the  same  rale 
was  to  prevail  in  the  administration  of 
assets  and  the  winding  up  of  companies 
as  to  the  respective  rights  of  secured  and 
nnseoored  creditors  as  in  bankruptcy. 
What  is  soaeht  by  this  appeal  is  not  to 
administer  the  assets  of  the  compuiy, 
bat  to  bring  into  the  assets  that  which, 
independently  of  the  87th  section  of  the 
Bankruptcy  Act  or  some  other  statutory 
enactment,  would  not  be  assets  of  the 
company  at  all.  Under  the  85th  and 
163nl  sections  of  the  Companies  Act, 
1862,  the  Court  has  a  discretion  as  to 
allowing  an  execution  creditor  to  proceed 
with  his  execation  after  the  winding-up  has 
commenced ;  but,  if  the  construction  pat 
by  the  Master  of  the  Bolls  on  the  10th 
section  of  the  Judicature  Act  is  right, 
the  effect  of  it  is  to  do  away  with  that 
discretionary  power  altogether.  The 
87th  section  of  the  Bankruptcy  Act  does 
not  purport  to  interfere  with  the  rights 
of  secured  and  unsecured  creditors  inter 
86,  except  in  so  far  as  its  effect  is  to  bring 
into  j^the  assets  something  which  woo  Id 
not  otherwise  have  belonged  to  them.  In 
my  opinion  the  Court  cannot  properly 
give  that  effect  to  the  10th  section  which 
has  been  given  to  it  by  the  Master  of  the 
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Bolls.  Upon  the  fair  constmotion  of 
that  section,  I  think  it  is  not  applicable 
to  a  case  where  the  effect  of  applying  it 
will  be  to  alter  the  property  to  be  ad- 
ministered, and  not  merely  to  alter  the 
rale  of  administration. 

Lush,  L.J.,  said — ^I  am  of  the  same 
opinion.  I  think  the  whole  object  of  the 
lOih  section  is  that  when  a  claim  is  made 
against  the  assets  of  a  deceased  person  or 
a  company  in  liquidation,  a  secured  cre- 
ditor shall  stand  in  the  same  position  as 
a  secured  creditor  making  a  claim  against 
the  assets  of  a  bankrupt.  In  the  present 
case  the  creditor  is  not  claiming  to  share 
in  the  assets  at  all,  but  is  claiming  to 
have  the  benefit  of  his  security. 

Appeal  accordingly  dismissed  with 
costs. 


Solicitors- Weed  &  White,  agenU  for  Thorp  & 
Firth,  Hull,  for  appellant ;  Golljer-Bristow  & 
Co.,  agents  for  Leak,  Till  &  Stephenson,  Hull, 
for  respondent. 
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[IN  THE  COURT  OF  APPEAL.] 

Ba»kbuptct.>v 
James,  L.J.    i 

Cotton,  L.J,  \     In  re  RAaoBTT ;  ex  parte 
Lush,  L.J.    (  Williams. 

1880.       I 
Not.  25.    J 

Mortgage — GonsoUdaMon — One  Security 
determined — Mortgage  hy  Three  Persons 
and  Mortgage  hy  two  of  them  as  Trustees 
for  the  three. 

A  and  B  mortgaged  to  W.  certain  pre* 
mises  which  they  held  under  a  lease^  such 
lease  being  determinable  by  the  lessor  on 
the  bankruptcy  of  the  lessees.  They  svJfse^ 
quenUy  took  0  into  parinership^  and  A 
and  B  declared  that  they  held  the  leasehold 
premises  subject  to  the  mortgage  in  trust 
for  the  three  partners  as  part  of  the  assets 
of  the  partnership.  A^  B  arid  0  subse- 
guenthf  mortgaged  to  W.  a  debt  due  to  the 
firm  from  X^  md  the  securities  they  held 


for  its  repaym^entf  aaid  shortly  afterwards 
became  bankrupt^  whereupon  the  lessor 
determined  the  lease  under  the  proviso. 

Upon  motion  by  W.  claiming  to  consoli^ 
date  the  debt  amd  securities  due  from  X 
mxyrtgaged  to  him  with  the  mortgage  on  the 
leasehold  premises^ — 

Held  (affirming  the  Registrar),  that  the 
doctrine  of  consolidation  carmot  be  extended 
so  as  to  be  applied  to  a  case  where  one 
security  is  gone. 

Quaare,  whether  a  mortgagee  can  consO" 
lidate  a  mortgage  made  to  him  by  three 
pers(ms  with  one  made  to  him  by  two  of  the 
three  persons  as  trustees  for  the  three. 

This  was  an  appeal  from  an  order  of 
Mr.   Registrar    Pepys  acting  as    Chief 

Judge. 

On  the  4th  of  April,  1877,  a  lease  of 
certain  premises  in  Gresham  Street  was 
granted  to  Raggett  and  Williams,  two  of 
the  hankrupts.  That  lease  contained  a 
proviso  enahling  the  lessor  on  the  bank- 
ruptcy of  the  lessees  to  determine  the 
lease  and  re-enter. 

On  the  7th  of  April,  1877,  Raggett  and 
Williams  mortgaged  these  premises  to 
another  person  named  Williams  (the  pre- 
sent appellant)  to  secure  the  payment  of 
600?.,  which,  by  the  terms  of  the  deed, 
became  due  and  payable  in  October,  1878. 

On  the  13th  of  June,  1877,  Raggett 
and  Williams  took  Beadon  (the  remain- 
ing bankrupt)  into  partnership  with 
them.  In  the  deed  of  partnership  was  a 
clause  providing  that  the  office  of  the 
firm  (being  the  premises  in  Cfresham 
Street)  should  be  held  by  Raggett  and 
Williams  in  trust  for  the  three  as  part  of 
the  capital  of  the  partnership,  they  being 
indemnified  against  all  liability  in  respect 
of  the  covenants  of  the  lease. 

The  three  partners  subsequently  entered 
into  transactions  with  a  certain  Oount 
Alvo,  and  made  advances  to  him.  By  an 
indenture  dated  the  22nd  of  November, 
1877,  Count  Alvo  assigned  a  leasehold 
house  in  Mansfield  Street  and  the  furni- 
ture therein  to  Beadon  as  a  trustee  for 
himself  and  his  two  partners  for  securing 
the  advances. 

The  greater  part  of  these  advances  was 
repaid  to  the  mortgagees  in  an  action  in- 
stituted for  the  purpose  of  ascertaining 
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how  much  was  really  dae  to  them.  But 
a  Bam  of  750Z.  was  still  left  unpaid  on 
the  mortgage. 

On  the  2l8t  of  March,  1879,  the  part- 
ners  mortgaged  the  debt  dae  from  Count 
Alvo  and  the  securities  for  its  repayment 
to  the  appellant  Williams,  to  secure  a 
further  advance,  and  notice  of  this  mort- 
gage was  given  to  Count  Alvo. 

On  the  23rd  of  July,  1879,  the  part- 
nership  became  bankrupt,  and  thereupon 
the  landlord  of  the  Gresham  Street  pre- 
mises re-entered  in  pursuance  of  the 
proviso  in  the  lease  and  determined  the 
lease. 

Williams  (the  creditor)  moved  claim- 
ing a  right  to  consolidate  the  debt  due 
from  Count  Alvo  with  the  debt  secured 
by  the  premises  in  Gresham  Street — ^in 
other  words,  that  the  mortgage  on  the 
Mansfield  Street  house  should  not  be 
redeemed  unless  he  were  first  paid  the 
money  secured  by  the  mortgage  of  the 
Gresham  Street  premises. 

The  Registrar,  on  the  25th  of  May, 
1880,  dismissed  the  motion  on  the  ground 
that  the  lease  of  the  Gresham  Street  pre- 
mises having  determined  by  the  bclnk- 
ruptoy  of  the  lessees  and  the  re-entry  of 
the  landlord,  there  was  nothing  lefi  to 
consolidate. 

Williams  appealed. 

Mr.  Bomer  {Mr.  Benjamin  with  him), 
for  the  appellant. — I  submit  that  the 
Registrar  was  wrong  in  refusing  my 
daun  to  consolidate.  The  right  to  con- 
solidate arose  immediately  the  mortgage 
of  the  debt  due  from  Count  Alvo  was 
giTon  to  me.  At  that  time  the  Gresham 
Street  premises  were  a  subsisting  and 
valid  security,  and  even  assuming  that 
there  is  no  right  to  consolidate  if,  at  the 
time  the  second  mortgage  is  given,  the 
first  has  become  worthless,  yet  where  as 
here  it  was  then  of  value,  whether  small 
or  great  is  immaterial,  as  the  Court  does 
not  go  into  the  question  of  the  value  of 
the  security,  the  right  must  still  exist. 

Upon  the  question  of  value  I  will  not 
admit  that  the  lease  is  worthless. 

The  very  point  is  decided  by  Vice- 
Chanoellor  Hall  in  the  case  of 

Barrow  v.  Manning,  Law  Eep.  W.  N. 
1880,  p.  108, 


in  favour  of  the  mortgaeee,  where  the 
Vice-Chancellor  held  the  dootrine  of  con- 
solidation to  be  applicable,  although  the 
first  mortgage  had  turned  out  to  be 
worthless. 

[James,  L.J. — "  Consolidation  "  is  an 
inaccurate  phrase,  it  is  really  a  question 
whether  you  can  tack.  How  can  you 
consolidate  what  does  not  exist  ?] 

I  take  a  mortgage  of  estate  A  and  also 
of  estate  B  from  the  same  mortgagor. 
Then  a  right  to  consolidate  ensues — ^thai 
is,  each  debt  becomes  charged  on  both 
properties,  and  both  debts  become  as  if 
pledged  on  each  property.  If  after  that 
anytibing  happens  to  one  of  these  proper- 
ties, it  cannot  surely  take  away  the  right 
which  once  existed — 

Selhy  V.  Pomfret,  1  Jo.  <fc  H.  336 ; 

3  De  Gex,  F.  &  J.  595 ;  30  Law 

J.  Rep.  Chanc.  770 ; 
Gummins  v.  Fletcher^  49  Law  J.  Rep. 

Chanc.  117,  563;   Law  Rep.  14 

Ch.  D.  699 ; 
and  the  principle  is  based  on  this,  that  if 
A  make  a  mortgage  to  B  to  secure  a 
debt,  and  borrow  a  further  sum  from  B 
upon  the  mortgage  of  another  estate  be- 
longing to  him,  he  must  be  taken  to  know 
that  he  is  borrowing  on  both  estates — 
pledging  the  two  estates  for  the  whole 
amount. 

[CoTTOK,  L.J. — ^Does  not  consolidation 
involve  the  right  of  the  mortgagor  to  say, 
"  Hand  me  back  both  estates ' '  P — ^and  how 
can  he  say  that  when  one  is  gone  ?] 

But  can  the  mortgagor  be  allowed  to 
say,  "  Because  I  have  lost  one  estate  on 
which  my  mortgagee  would  have  had  a 
security  I  am  to  be  in  a  better  position  "  ? 
Then  the  point  arises  that  one  mort- 
gage is  made  by  three  persons,  and  tbe 
other  by  two  of  them,  as  trustees  for  the 
three — and  it  is  objected  that  there  can- 
not be  consolidation  in  that  case. 
That  really  was  decided  in 

Beevor  v.   Luchy   36   Law  J.  B«p. 

Chanc.  865 ;  Law  Rep.  4  Eq.  537, 
— not  to  go  to  earlier  authorities ;  and  the 
correlative  right  of  a  mortgagee  to  con- 
solidate a  mortgage  to  himself  directly 
with  a  mortgage  ^to  |tmstees  for  him  is 
decided  by 

TaaseUY.  8mi^,  2  De  Qex  ft  J.  718 ; 

27  Law  J.  Rep.  Ohanc.  694; 
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which  case,  although  it  has  been  observed 
npon  and  questioiied  in 

MUU  y.  JenningSf  49  Law  J.  Bep. 
Chanc.  209 ;  Law  Bep.  13  Ch.  D. 
639, 
on  another  point  is  untonohed  on  this. 
Fisher  on  Mortgages,  2nd  ed.  679. 

If  A,  mortgagor,  assigns  the  equity  of 
redemption  in  one  mortgage  to  B,  and 
then  mortgages  another  estate  to  the 
same  mortgagee,  B  could  not  redeem 
without  paying  off  both  mortgages.  Is 
there  any  difference  if  A,  instead  of  as- 
signing to  B,  declares  himself  a  trustee 
for  B  of  the  equity  of  redemption  P  and 
if  the  assignee  of  the  mortgagor  could 
not  redeem  without  redeeming  a  subse- 
quent mortgage  by  the  mortgagor  there 
must  be  the  correlative  right,  which  I  ask 
for  here. 

The  three  partners  could  have  required 
the  two  trustees  to  convey  the  property 
to  them. 

Ifr.  Winslow  and  Mr,  O.  W.  Lawrence, 
for  the  trustee,  were  not  called  upon. 

James,  L.  J. — ^We  are  all  of  opinion  that 
the  decision  of  the  Begistrar  must  be 
affirmed.  For  myself,  I  am  bound  to  say 
that,  having  frequently  had  occasion  to 
consider  the  operation  of  the  doctrine  of 
consolidation,  which  has,  as  I  have  stated, 
in  many  cases  work^  monstrous  injus- 
tice, I  am  not  at  all  prepared  or  willing 
to  extend  that  doctrine  to  any  case  where 
I  do  not  find  it  has  been  clearly  laid  down 
as  applicable  by  some  authority,  or  where 
it  cannot  be  logically  deducible  from  some 
authority. 

I  do  not  find  any  authority  at  all  from 
which  I  can  derive  assistance  on  this 
question  whether  there  can  be  any  con- 
solidation as  between  two  mortgage  debts 
where  one  of  the  estates  mortgaged  has 
ceased  to  exist.  It  is  not  accurate  to 
speak  of  this  as  a  consolidation.  It  is  an 
attempt  to  tack  a  debt  which  had  once 
existed  as  a  mortgage  debt  to  an  existing 
mortgage  security.  It  is  not  suggested 
that  it  could  really  be  tacked  indepen- 
dently of  the  question  of  consolidation, 
one  of  the  securities  being  absolutely 
gone.  That  is  enough  to  dispose  of  the 
case,  in  the  absence  of  authority,  which 
it  is  admitted  there  is  none ;  and  that  was 
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the  view  of  it  entertained  by  the  Be^- 
trar.  As  regards  the  case  before  Vice- 
Ghancellor  Hall,  to  which  we  have  been 
referred,  we  have  not  the  facts  of  that 
case  before  us ;  bat,  with  all  deference  to 
the  yice-Ghancellor,  if  our  decision  is 
inconsistent  with  that  case  his  decision 
must  give  way. 

On  the  second  point,  as  at  present 
advised,  I  do  not  know  of  any  authority, 
and  I  cannot  myself  suggest  any  principle 
on  which  a  mortgagee  can  consolidate  a 
mortgage  made  by  three  persons  with 
one  made  by  two  of  those  persons  in  trust 
for  the  three.  There  was  no  communica- 
tion with  the  mortgagee,  and  there  is  no 
reference  in  the  second  transaction  to  the 
first,  and  no  privity  between  the  mort- 
gagee and  tbe  cestuis  que  ixust. 

But  it  has  been  suggested  by  Mr. 
Bomer  that  the  cesUiis  que  trust  could 
have  called  on  their  trustees  to  reoonvey 
the  property  to  them.  No  doubt;  but 
the  mortgagee  has  no  right  to  look  into 
transactions  between  his  mortgagor  and 
other  persons. 

But  the  first  ground  is  sufficient  for  the 
dismissal  of  the  appeal. 

CoTTOK,  L.J. — I  am  also  of  opinion 
that  upon  the  ground  on  which  the 
Begistrar  has  based  his  decision  this 
appeal  &ils.  The  question  is  one  of  con- 
solidation. Consolidation  arises  when  tbe 
owner  of  a  mortgaged  estate  comes  into 
equity  to  obtain  the  assistance  of  the 
Court  in  getting  back  his  property.  The 
Court  says,  *'  You  shall  not  get  back  this 
property  if  your  mortgagee  has  another 
property  of  yours  as  a  security,  which  is 
insufficient  for  the  payment  of  the  debt 
charged  upon  it.  You  mast  pay  both 
debts ;  if  not,  you  cannot  g^t  back  either 
property." 

That,  in  my  opinion,  assumes  a  right  in 
the  mortgagee  to  hold  both  properties 
till  he  is  paid  both  debts,  and  a  right  in 
the  mortgagor,  when  both  debts  are  paid, 
to  have  the  two  properties  returned  to 
him ;  and  consolidation  cannot  exist  where 
one  property  only  is  in  mortgage. 

This  is  an  attempt  to  make  one  property 
in  mortgage  liable  to  two  debts ;  but  the 
right  of  the  mortgagee  to  retain  both 
properties  is  co-extensive  only  with  his 
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obligation  to  band  botb  over,  and  if  be 
bas  parted  witb  one  property  bis  right 
bas  ceased  to  exist.  Tbat  being  so,  it  is 
not  rigbt  to  deal  witb  this  case  as  if,  to 
nse  tbe  words  of  Vice-Cbancellor  Wood 
in  Selby  v.  Fomfrety  "  both  estates  became 
pledged  for  the  whole  amount." 

It  is  onlj  when  both  properties  remain 
in  specie  in  the  same  mortgagee  tbat  tbej 
are  treated  as  if  both  the  properties  were 
originally  pledged  to  secure  botb  debts ; 
and  one  cannot  be  taken  ont  of  bis  hands 
unless  botb  the  debts  are  paid. 

But  it  is  said  we  must  not  consider 
the  relative  value  of  tbe  two  properties. 
That  is  so;  but  there  is  an  enormous 
difference  between  a  property  of  small 
value  or  no  value  and  one  tbat  does  not 
exist  at  all :  one  can  be  banded  over  to 
tbe  mortgagor,  the  other  cannot. 

On  this  point  I  agree  with  Lord  Justice 
James.  If  we  had  to  decide  the  other 
question,  I  should  desire  time  to  consider 
the  matter,  for  I  cannot  but  think  tbat 
where  a  mortgage  is  made  by  A  and  B 
of  property  in  which  A,  B  and  C  are 
beneficially  interested,  and  A,  B  and  C 
come  to  recover  a  property  mortgaged  by 
them,  it  may  very  well  be  said  against 
them,  '^You  shall  not  obtain  tbe  assist- 
ance of  tbe  Court  in  recovering  this  pro- 
perty unless  you  pay  tbe  debt  on  the  pro- 
perty of  which  you  are  the  beneficial 
owners. '^  It  is,  however,  unnecessary  to 
decide  this  point ;  tbe  other  is  decisive. 


Lush,  L.J. — I  also  am  of  opinion  tbat 
this  appeal  should  be  dismissed,  and  on 
the  ground  that  where  one  security  has 
ceased  to  exist  the  right  to  consolidate  is 
gone. 


Solicitors — Lawrence,  Plews  &  Baker,  for  appel- 
lants ;  W.  W.  Aldridge,  for  respondents. 
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DENT  V.  THE  LONDON  TBiJC. 
WATS  COMPANY  (lDOTED). 


Tramwcuy  Oompa/ny — Bepairs — Depre' 
datum — Loss  of  Oapital — Reserve  Fund — 
Ordinary  Shareholders — Dividends  out  of 
Oapital — Preference  Shareholders — Dm- 
dends  depending  on  Profits  of  Particular 
Year, 

The  a/rticles  of  association  of  a  tramway 
company  provided  that  ^^no  dividend  should 
he  declared  except  out  of  profits ;  "  that  the 
directors  should^  with  the  sanction  of  the 
company,  declare  annual  dividends  "  out  of 
profits,**  and  that  the  directors  should,  before 
recommending  a  dividend,  set  aside  **  out 
of  profits,"  subject  to  the  sanction  of  the 
company,  "a  reserve  fund  for  maintenance, 
repairs,  depreciation  and  renewals,**  For 
several  years  previous  to  the  year  1878, 
no  proper  reserve  fund  had  been  set  aside 
by  the  company,  and  no  sufficient  sum  had 
been  expended  by  the  company  in  the  main- 
tenance, repairs  and  renewals  of  their 
tramways,  so  that  in  the  year  1878  tJiey 
had  become  much  out  of  repair.  The  cam^ 
pany  had  for  several  years  previous  to,  and 
also  for  the  first  Jiatf-year  of,  1878  paid 
dividends  on  their  ordinary  shares,  and 
had  declared  a  dividend  for  the  half-year 
ending  the  Slst  of  December,  1878.  In  an 
action  by  a  shareholder  to  restrain  the 
directors  from  paying  the  dividend,  and  it 
appearing  that  the  amount  a/ooAlable  for 
the  dividend  was  less  than  the  sum  required 
for  the  renewal  and  repairs  of  the  tranh- 
ways, — Held,  tha^t  the  company  could  only 
declare  a  dividend  out  of  net  profits,  and 
that  there  could  be  no  net  profits  unPU  the 
tramways  had  been  restored  to  a  proper 
state,  and  provision  for  tluU  purpose  had 
been  made  out  of  the  company's  assets;  and 
an  injunction  was  a^xordingly  granted  to 
restrain  the  directors  from  paying  to  the 
ordinary  shareholders  the  dividend  do* 
cUvred, 

Certain  preference  shares  had  been  issued 
by  the  company  to  bear  a  preferential  divi» 
dead  "  dependent  upon  the  profits  of  the 
particular  year  only.**  A  dividend  had 
also  been  declared  on  the  preference  shares 
for  the  half-year  ending  the  olst  ofDecem-^ 
her,  1878,  hU  the  directors  declined  to  pay 
the  same  until  the  capital  of  the  company 


Vol.  50.] 

Dmi  T.  Londom  Thimwa^a  Co, 

had  been  restored  by  the  amouni  previously 
improperly  padd  away  in  dividends.  For 
the  year  1878  the  accounts  of  the  compcmy 
shewed  a  net  profit^  after  making  due  pro- 
vision  for  repairs^  depredation  and  re' 
newals^  and  to  place  the  tramwa/ys  of  the 
company  in  the  same  condition  on  the  Slst 
of  BecemheTy  1878,  as  they  %oere  in  on  the 
ist  of  January^  1878,  sufficient  to  pay  the 
stiptUated  dividend  to  the  preference  share-- 
holders: — Held,  thai  the  preference  shares 
holders  were  co^adventurers  for  each  par- 
ticular year  only,  and  inasmuch  as  the 
accounts  for  (he  year  1878  shewed  a  net 
profU  on  the  working  of  that  year,  after 
nuiking  all  due  provision  for  repairs j  deprC' 
ciaiioA  and  renewals^  sufficient  for  the  pay- 
fnent  of  a  dividend  to  the  preference  share- 
holders,  thai  they  were  entiUed  to  he  paid 
such  dividend  without  deduction,  and  that 
they  were  under  no  liability  to  recoup  the 
amounts  which  had  previously  been  tm- 
properly  paid  away  in  dividends. 

Motion  for  judgment. 

From  the  statement  of  claim  it  ap- 
peared that  the  defendant  company  was 
incorporated  under  the  Companies  Acts 
on  the  14th  of  December,  1870,  with  a 
capital  of  250,OOOZ.,  divided  into  25,000 
shares  of  101.  each,  the  whole  of  which 
capital  had  been  issned  and  fnll j  paid  np. 

That  a  special  resolution  of  the  company 
was  duly  passed  and  confirmed  in  March, 
1874,  whereby  it  was  resolved  that  the 
capital  of  the  company  should  be  "in- 
creased by  the  issue  of  8,000  shares  of 
102.  each,  bearing  a  preferential  dividend 
of  62.  per  cent,  per  annum,  over  the  pre- 
sent shares  of  the  company  dependent 
upon  the  profits  of  the  particular  year 
only." 

That  in  accordance  with  the  resolution 
8y000  preference  shares  of  101.  each  had 
been  issued  and  were  fully  paid  up,  and 
that  during  the  year  1878  and  at  the 
time  of  action  brought,  the  plaintiff  was 
the  holder  of  100  fuUy  paid-up  preference 
shares. 

That  in  the  half-year  ending  the  30th 
of  June,  1878,  the  company  had  earned 
profits  sufficient  for  the  payment  of  a 
dividend  of  six  per  cent,  per  annum  both 
on  their  preference  and  ordinary  shares, 
which    dividend    was    paid,    leaving    a 
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balance  of  profits  amounting  to  2,522Z. 
12«.  3(2.,  part  of  which,  to  the  amount  of 
2,4002.,  was  specially  set  aside  to  meet 
the  six  months'  interest  on  the  preference 
shares  to  fall  due  on  the  31st  of  Decem- 
ber, 1878. 

That  in  the  half-year  ending  the  31st 
of  December,  1878,  the  company  earned 
profits  sufficient  for  payment  of  a  divi- 
dend at  the  rate  of  six  per  cent,  per 
annum  upon  the  preference  shares,  and 
at  the  rate  of  six  per  cent,  per  annum  on 
the  ordinary  shares ;  and  at  a  general 
meeting  of  £he  company  held  on  the  20th 
of  February,  1879,  such  dividend  was 
duly  declared  and  became  payable  to  the 
plaintiff  and  other  preference  share- 
holders in  the  company. 

That  the  company  refused  to  pay  such 
dividend,  and  that  the  sum  of  302.  was 
due  to  the  plaintiff  in  respect  of  his  pre- 
ference shares. 

That  the  tramways  and  works  of  the 
company  were  in  a  state  of  efficiency  and 
good  working  order,  and  that  no  expen- 
diture beyond  the  expense  occasioned  by 
ordinazy  wear  and  tear  was  required. 

The  plaintiff,  who  sued  on  behalf  of  him- 
self and  all  other  preference  shareholders, 
claimed  a  declaration  that  he  and  the 
other  holders  of  preference  shares  were 
entitled  to  a  dividend  on  their  shares  at 
the  rate  of  six  per  cent,  per  annum  for 
the  half-year  ending  the  31st  of  December, 
1878,  payment  of  such  dividend  and  an- 
cillary relief. 

The  amended  statement  of  defence  ad- 
mitted the  issue  of  the  preference  shares, 
but  alleged  that  from  the  year  1871  down 
to  the  end  of  1878,  the  accounts  of  the 
company  were  made  up  so  as  to  shew  a 
considerable  net  balance  of  profits  in 
each  year  available  for  the  payment  of 
dividends  to  the  shareholders  in  the  com- 
pany, and  that  on  the  &ith  of  these  ac- 
counts and  that  proper  provision  had 
been  made  for  all  legitimate  and  proper 
expenses  and  deductions  chargeable 
against  revenue,  and  that  the  balances 
were  in  fact  properly  available  for  the 
payment  of  the  dividends,  that  the  com- 
pany had  paid  dividends  to  their  ordi- 
naiy  and  preference  shareholders. 

That  the  company  had  only  recently 
ascertained  that  from  the  year  1871  to 
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tlie  end  of  the  year  1878  the  accounts 
of  the  company  had  been  kept  and  made 
np  in  an  improper  and  misleading  manner ; 
that  the  company  had  been  thereby  de- 
ceived, and  that  no  proper  snms  had  been 
expended  and  no  proper  allowance  had 
been  made  for  and  in  respect  of  the 
maintenance,  repairs,  depreciation  and 
renewals  of  the  tramways  property  and 
baildings,  rolling  stock  and  horses  belong- 
ing to  the  company ;  and  that  the  amounts 
&om  time  to  time  actually  charged  against 
the  reyenue  in  respect  of  such  mainten- 
ance, repairs,  depreciations  and  renewals 
were  grossly  inadequate,  and  were  far 
below  what  ought  properly  to  have  been 
so  charged. 

That  during  the  years  1871  to  1878 
inclusive  the  actual  net  profits  of  the 
company,  after  making  allowance  for  the 
matters  aforesaid,  amounted  in  the  aggre- 
gate to  the  sum  of  26,950Z.  9«.  6(2.,  but 
that,  owing  to  the  improper  manner  in 
which  the  accounts  had  been  kept,  they 
shewed  during  the  same  period  a  net 
balance  of  profits  of  141,411Z.  Ss,  2d.,  and 
that  (with  the  exception  of  a  sum  of 
10,090Z.  178,  4d,,  being  the  net  balance  of 
profits  appearing  on  the  &ce  of  the  ac- 
counts for  the  half-year  ending  the  31st 
of  December,  1878)  the  whole  of  such 
sum  had  been  paid  away  by  the  company 
during  the  above  years  in  dividends  to 
their  ordinary  and  preference  shareholders 
and  scripholders. 

That  the  only  fund  which,  according  to 
the  accounts  of  the  company  in  their  im- 
proper form,  was  available  to  meet  the 
diminution  in  value  of  the  capital  of  the 
company  was  the  reserve  fund  of  the 
company,  amounting  to  a  sum  of  2,723Z. 
158.  8d. 

That  the  accounts  for  the  year  1878 
purported  to  shew  a  net  balance  of  profits 
for  the  year  of  21,1 78Z.  lO*.  lOd, 

Paragraph  20  of  the  statement  of  de- 
fence was  as  follows : — 

'*  If  a  proper  proportionate  amount  had 
been  charged  against  the  revenue  of  the 
year  1878  for  the  matters  referred  to  in 
paragraph  6  "  (being  in  respect  of  main- 
tenance, repairs,  depreciation  and  renew- 
als), "  the  acoounte  would  have  shewn,  as 
the  fact  is,  that  there  was  a  balance  of 
revenue^  and  in  that  sense  a  net  profit  of 


only  14,932Z.  5«.  4c2.,  whereof  the  sum  of 
5,953Z.  14s8,  2d,  is  attributable  to  the  half- 
year  ending  the  30th  of  Jane,  1878,  and 
the  sum  of  8,9782.  Us.  2d,  to  the  half- 
year  ending  the  31st  of  December,  1878." 

That  on  the  faith  of  the  accounts  for 
the  half-year  ending  the  30ih  of  June,  in 
accordance  with  a  resolution  of  the  com- 
pany, dividends  at  the  rate  of  six  per 
cent,  per  annum  for  the  half-year  were 
paid  to  the  preference  shareholders,  and 
of  three  per  cent,  per  annum  to  the  ordi- 
nary shareholders.  That  on  the  20th  of 
February,  1879,  the  company  resolved  to 
pay  dividends  at  the  rate  of  six  per  cent, 
per  annum  to  the  preference  and  ordinary 
shareholders  for  the  half-year  ending  the 
3lBt  of  December,  1878. 

In  March,  1879,  in  an  action  of  Damion 
V.  OiUies  (1),  on  a  motion  for  an  injunc- 
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This  was  a  motion  by  the  plaintiff  oo  behalf  of 
himself  and  all  other  shareholders  of  the  London 
Tramways  Company,  for  an  ii^unction  to  restzain 
the  defendantSi  the  directors  of  the  company,  frtHn 
applying  any  part  of  the  assets  of  the  company 
which  represented  capital,  or  onght  to  be  retained 
to  represent  capital,  in  the  payment  of  diyidends 
on  the  shares  m  the  company,  and  from  sub- 
mitting to  the  shareholders  any  resolution  to  con- 
firm or  permit  the  payment  of  diWdends  out  of 
capital,  or  summoning  any  meeting  for  the  purpose 
of  authorising  payment  of  dividends,  without  first 
fully  and  properly  disclosing  to  all  the  members  of 
the  company  the  true  state  of  the  capital,  and 
other  accounts  of  the  compuiy,  and  wiUiout  dis- 
closing the  fact  that  no  dividends  could  be  paid 
except  out  of  assets,  which  ought  to  be  retained 
to  represent  capital. 

The  motion  was  based  on  the  facts  stated  in 
the  defence  in  Dent  v.  The  Ixmdim  Trammafs 
Company,  that  the  tramways  had  become  worn 
out,  requiring  the  expenditure  of  a  laige  sum  for 
repairs,  whi(m  had  not  been  properly  provided  tot 
by  the  company  in  their  accounts,  and  that  in 
consequence  the  company  had  no  right  to  pay  the 
dividend  declared  on  the  20th  of  February,  1879, 
until  the  tramways  were  restored  to  a  proper 
state,  and  until  the  amount  expended  out  of 
capital  had  been  replaced.  The  other  fiicts  are 
sufficiently  stated  in  the  judgment. 

Mr,  Chitty  and  Mr.  Stirling,  for  the  plaintiiC 

Mr,  Davey  and  Mr,  Somer,  for  the  diefendants. 

Thb  Hasths  of  tsb  Rolls. — The  articles  of 
association,  which  are  binding  on  the  directors  and 
on  the  company,  are  very  plain.  The  107th  article  is 
this :  "No  dividend  shall  be  declared  except  out  of 
the  profits  of  the  company."  A  general  maeti^geaii- 
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tion,  which,  by  consent  was  tamed  into 
the  trialy  the  Master  of  the  Bolls  granted 

not  get  orer  that.  The  dividend  can  never  be  de- 
clare bat  oat  of  the  profits,  and  the  allegation  on 
the  pari  of  the  pUintifis  is  that  this  dividend  is 
not  declared  out  of  profits  at  all— that  there  are 
no  profits  available.  The  right  to  declare  a  divi- 
dend depends  on  the  facts.  The  word  "  profits  ** 
bj  itself  is  a  word  which  is  certainly  snsceptible 
of  more  than  one  meaning,  and  one  most  ascertain 
what  it  means  in  these  articles.  The  lOSrd  article 
•ays  this :  **  The  directors  shall,  with  the  sanction 
of  the  company,  in  general  meeting,  declare  snnual 
dividends,  to  be  payable  to  the  members  out  of  the 
profits  of  the  company,  not  exceeding  the  rate  of 
six  per  cent,  per  annum  for  each  year  on  the 
paid-np  capital  for  the  time  being  of  the  company ; 
and  of  one-half  of  the  profits  of  the  company  abore 
that  amoant,  and  they  shall  declare  the  other  half 
of  Buch  surplus  profits  to  be  payable  to  the  scrip- 
holders."  Scripholders  are  another  class  who  are 
not  shareholders,  who  have  subscribed  moneys, 
and  are  to  be  entitled  to  half  the  sarplus  profits. 
It  is  quite  clear  that  whatever  their  profits  are, 
they  are  profits  of  the  same  kind :  half  the  surplus 
is  to  go  to  the  shareholders,  and  the  other  half  to 
the  scripholders. 

Then  the  next  article  is  this :  "  The  directors 
shall,  before  recommending  any  dividend,  set  aside 
oot  <^  the  profits  of  the  company,  but  subject  to 
the  sanction  of  the  company  in  general  meeting, 
such  sum  as  they  think  proper,  as  a  reserve  fund 
for  maintenance,  repairs,  depreciation  and  re- 
newals." It  is  quite  plain  that  the  profits  mean 
something  after  payment  of  the  expenses,  be- 
cause yon  do  not  get  a  reserve  fund  at  all  until  you 
have  paid  your  current  expenses.  It  is  obvious 
that  the  word  "  profits"  means  net  profits.  The 
next  article  is  this :  "  The  directors  shall  slso, 
before  recommending  any  dividend,  set  aside  out 
of  the  profits  of  the  company  a  sum  equivalent  to 
one  per  cent,  per  annum  on  the  amount  of  the 
paid-up  capital  for  the  time  being,  as  a  contin- 
gencies fond."  There  again  *'  profits  "  obviously 
mean  net  profits.  The  result  therefore  of  the 
articles,  as  I  read  them,  is  that  a  dividend  shall 
only  be  declared  out  of  net  profits. 

Then  I  have  to  consider  the  question,  AVhat  are 
net  profits?  A  tramway  company  lays  down  a 
new  tramway :  of  course,  the  ordinary  wear  and 
tear  of  the  rails  and  sleepers,  and  so  on,  causes  a 
Bam  of  money  to  be  required  from  year  to  year  in 
repairs.  It  may  or  may  not  be  desirable  to  do 
the  repairs  all  at  once ;  but  if,  at  the  end  of  the 
first  year,  the  line  of  tramway  is  still  in  so  good 
a  state  of  repair  that  it  requires  nothing  to  be  laid 
oot  oo  it  for  repairs  in  that  year,  still,  b<»fore  you 
can  ascertain  the  net  profits,  a  sum  of  money  ought 
to  be  set  aside  as  representing  the  amoant  by 
which  the  wear  and  tear  of  the  line  has,  I  may  sav* 
so  £ir  depreciated  it  in  value  so  that  that  sum  will 
lie  reqmred  at  some  fature  period.  Take  the 
case  of  a  warehonse :  supposing  a  warehouse 
keeper,  having  a  new  warehouse,  ebould  .find  at 
the  end  of  the  year  that  he  had  no  occasion  to  ex- 
VoL,  50.— Chakc. 
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an   injunction  restraining  the  directors 
from  paying  the  dividend  to  the  ordinary 

pend  money  in  repairs,  but  thought  that,  by  reason 
of  the  usual  wear  and  tear  of  the  warehouse,  it  was 
1,000/.  worse  than  it  was  at  the  beginning  of  the 
year,  he  would  set  aside  1,000/.  for  a  repair  or 
renewal  or  depreciation  fund,  before  he  estimated 
any  profits;  because,  although  that  sum  is  not 
required  to  be  paid  in  that  year,  it  is  still  the  sum 
of  monev  which  is  lost,  so  to  say,  out  of  capital, 
and  which  must  be  rdplaced.  I  should  think 
no  commercial  man  would  doubt  that  that  was 
the  right  course — that  he  must  not  calculate  net 
profits  until  he  had  provided  for  all  the  ordinary 
repairs  and  wear  and  tear  occasioned  by  his  busi- 
ness. In  many  businesses  there  is  a  regular  sum 
or  proportion  of  some  kind  set  aside  for  this  pur- 
pose. Shipowners,  I  believe,  generally  reckon  so 
much  a  year  for  depreciation  of  a  ship  as  it  gets 
older.  Experience  tells  them  how  much  they 
ought  to  set  aside,  and  whether  the  ship  is  re- 
paired in  one  year  or  another  makes  no  dif- 
ference in  estimating  the  profits,  because  they 
know  a  certain  sum  must  be  set  aside  each  year  to 
meet  the  extra  repairs  of  the  ship  as  it  becomes 
older.  There  are  verv  many  other  businesses  in 
which  the  same  thing  is  done. 

That  being  so,  it  appears  to  me  that  you  can 
have  no  net  profits  unless  this  sum  has  been  set 
aside.  When  you  come  to  the  next  ^ear,  or  the 
third  or  fourth  year,  what  happens  is  this :  As 
the  line  gets  older  the  amount  required  for  re- 
pairs increases.  If  you  had  done  what  you  ought 
to  have  done — that  is,  set  aside  every  year  the 
sum  necessary  to  make  good  the  wear  and  tear  in 
that  year — then  in  the  following  years  you  would 
have  a  fund  sufficient  to  meet  the  extra  costs. 
Now,  when  I  come  to  look  at  these  articles,  I 
think  that  is  what  is  intended,  and  that  that  is 
the  meaning  of  the  reserve  fund.  What  the  com- 
pany intended  to  do  was  this :  Inasmuch  as  they 
knew  that  a  sum  for  maintenance,  repairs,  depre- 
ciation and  renewals  would  be  wanted,  and  inas- 
much as  they  knew  that,  according  to  the  ordinary 
commercial  rules,  they  ought  not  to  calculate  the 
net  prolBts  until  they  had  provided  for  what  was 
sure  to  happen,  they  said,  *'  We  will  set  aside  a 
sum  of  money  which  we  will  call  a  reserve  fund  for 
those  purposes ;  '*  although  not  expended  during  the 
year,  it  is  a  reserve  I'und  set  aside  for  expenditure 
in  the  following  years,  taken  out  of  profits  before 
a  dividend  is  earned.  It  appears  to  me,  therefore, 
that  these  articles  do  recognise  what  seem  to  me 
,sound  commercial  principles.  That  being  so,  from 
year  to  year,  us  the  line  got  older,  it  would  get 
worse,  and  would  no  doubt  require  a  larger  expen- 
diture every  year  for  repairs  and  renewals  as  a 
general  rule.  I  say  *'  as  a  general  rule,"  because 
sometimes  the  repairs  might  be  so  extensive  as  to 
make  the  renewal  of  a  large  portion  of  the  line- 
requisite  in  one  year,  and  then  the  next  year  there 
might  be  a  falling  off  in  the  amount  required ; 
bat,  as  a  general  rule,  as  the  line  got  older  it 
would  require  more  money. 

Now,  tho  line  having  been  established  seven 
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shareholders,  on  tho  ground  that  the  same 
would  be  a  payment  out  of  capital,  and 

years,  I  find  an  eminent  engineer  telling  me,  in  his 
affidavit  in  support  of  the  motion,  that  to  put 
it  in  a  good  state  of  repair  will  require  80,000^. 
— in  other  words,  if  you  take  the  deterioration  of 
the  line  from  want  of  repair  from  its  commence- 
ment, it  is  worth  80,0002.  less  than  it  was  at 
starting ;  that  is  the  summary  of  that  gentleman's 
evidence.  He  also  thinks  that  the  repairs,  or 
the  greater  part  of  them,  should  be  done  at  once. 
That  is  a  matter  of  opinion  on  which  engineers  may 
fairly  differ  and  do  differ.  The  defendants'  engineer, 
who,  I  am  told,  is  also  an  eminent  engineer,  says  he 
thinks  they  should  not  be  done  at  once,  but  should 
be  done  gradually.  But  still,  as  I  said  before, 
they  have  to  be  done.  That  sum  of  money  is  re- 
quired, or  something  like  it.  I  cannot  ascertain 
from  the  ajffidavitof  the  defendants'  engineer  what 
sum  he  considers  sufficient  I  have  no  doubt  he 
would  fix  a  much  smaller  sum.  However,  for  the 
purpose  of  my  judgment,  I  am  willing  to  take  a 
very  large  discount  off  the  80,000/.,  because  it  is  a 
very  much  larger  sum  indeed  than  is  required  to 
wipe  away  the  whole  of  the  dividend  the  company 
have  declared.  Therefore  one  need  not  consider 
whether  it  is  80,000/.  or  40,000/.— either  sum 
would  do ;  but  a  very  large  sum  it  is,  and  tho 
defendants'  engineer  does  not  tell  me  how  much. 

I  do  not  wish  to  prejudice  any  Aiture  application 
the  company  may  make  under  the  leave  I  am 
going  to  reserve  to  them,  but  I  will  say  that 
unless  they  give  me  something  a  great  deal  more 
definite  as  to  the  amount  actually  required  for 
putting  the  line  into  repair  than  I  have  at  present, 
I  should  certainly  not  be  of  opinion  that  the 
amount  they  propose  to  divide  among  tho  share- 
holders is  fiiirly  divisible.  [His  Lordship  then 
commented  on  the  account  for  the  half-year  ending 
the  3l8t  of  December,  1878,  observing  that  the 
existing  "  reserve  fund"  was  altogether  inadequate 
for  the  purposes  of  ordinary  maintenance,  and 
that  the  *'  contingency  fund  "  was  not  applicable 
to  such  purposes.  His  Lordship  then  continued :] 
That  being  so,  on  the  present  evidence  I  aip  satis- 
fied that  there  arc  no  profits  at  present  available 
for  division.  It  may  happen  that  there  would 
have  been  profits,  if  the  company  had  properly 
applied  the  surplus  of  former  years.  I  must  say, 
looking  at  the  accounts  of  the  company,  it  appears 
to  be  a  flourishing  company,  and  I  hope  nothing 
I  say  will  damage  its  future  success ;  but  still  I 
am  bound  by  the  articles  to  say  that  no  dividend 
is  to  be  paid  except  out  of  profits,  that  there 
are  no  profits  available,  and  therefore  I  giant  the 
injunction  asked.  At  the  same  time,  I  wish  to 
give  the  defendants  every  possible  opportunity  of 
shewing  that  there  are  profits  available,  and  I 
also  feel  that  my  intervention  is  likely  to  be  in- 
jurious to  the  company.  If  the  defendants  can 
shew  at  any  time  that  there  are  profits  available 
for  the  purposes  of  this  dividend,  t  will  give  them 
an  opportunity  of  doing  so ;  and  therefore  I  give 
them  leave  to  move  to  dissolve  the  injunction  I 
now  grant. 


that  for  some  years  no  proper  allowance 
had  been  made  in  the  aocounts  in  respect 
of  maintenance,  repairs,  depreciation  and 
renewals. 

The  defendant  company  then  submitted 
that  the  preference  shareholders  were  not 
entitled  to  be  paid  any  dividends  out  of  the 
moneys  of  the  company  until  the  company, 
by  means  of  sums  earned  since  the  30tb 
of  June,  1878,  increased  their  reserve 
fund  by  the  sum  of  114,460L  18«.  8(2.,  by 
which  the  capital  had  been  diminished, 
or  until  the  preference  shareholders  had 
accounted  i^o  the  company  for  the  sums 
of  1,969Z.  18«.  6(2.,  4,800Z.  and  3,672/. 
169.  9(2.,  which  had  been  improperly  paid 
by  the  company  to  them  as  dividends  in 
the  years  1874,  1875  and  1876. 

The  defendant  company  denied  that  the 
tramways  were  in  a  state  of  efficiency  or 
good  working  order,  and  they  alleged  that 
a  considerable  sum  would  have  to  be  ex- 
pended before  the  tramways  would  be  in 
a  state  of  efficiency  or  good  working  order, 
and  to  renew  the  company's  rolling  stock, 
and  to  provide  funds  for  the  renewals  of 
their  leases,  and  to  provide  the  company 
with  horses  and  other  necessary  and 
proper  amount  of  stock. 

Messrs.  Waddell,  tho  accountants^  fur- 
nished to  tihe  directors  a  report  in  March, 
1880,  on  the  accounts  of  the  company, 
with  a  view  to  giving  an  opinion  as  to 
tho  amount  of  profit  available  for  the  pre- 
ference dividend  for  the  year  1878 ;  and 
they  stated  that,  in  their  opinion,  follow- 
ing the  judgment  in  DavUon  v.  (jUUeSf 
the  proper  course  was  to  reserve  out  of 
revenue  each  year  a  contribution  towards 
the  ultimate  repairs  equivalent  to  the 
wear  and  tear  for  that  year,  and  that, 
treating  the  accounts  for  the  year  1878 
on  that  basis,  there  still  remained  the 
above-mentioned  profit  of  14,9322. 5#.  4<i., 

The  injunction  granted  was  to  restrain  the  de- 
fendants firom  authorising  or  making  any  payment 
out  of  the  assets  of  the  company  in  respect  of  the 
dividend  declared  in  February,  1879*  on  the  or- 
dinary shares. 

By  consent  the  motion  was  afterwards  treated 
as  the  trial  of  the  action,  and  thereupon  the  in- 
junction was  made  perpetual. 

Solicitors -W.  Heggerty ;  H.  C.  Godfisy. 
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more  than  sufficient  for  the  payment  of  the 
preference  dividend  of  the  year. 

The  plaintiff  now  moyed  for  judgment 
on  the  admissions  in  the  defence,  and  by 
consent  the  above  report  was  referred  to. 

Mr.  Davey  and  Mr,  SUrling^  for  the 
plaintiffl — According  to  the  terms  of  the 
resolntipn  under  which  the  preference 
shares  were  issued,  the  preference  share* 
holders  are  entitled  to  a  preferential  divi- 
dend dependent  upon  the  profits  of  each 
year ;  and,  as  it  appears  from  the  defence, 
and  also  from  Messrs.  Waddell's  report, 
that  there  was  a  net  profit  for  the  year 
1878,  after  making  all  allowance  for  ex- 
penses and-  wear  and  tear  of  that  vear, 
we  submit  the  preference  shareholders 
are  entitled  to  their  dividend,  whatever 
payments  may  have  been  made  out  of 
capital  in  previous  years,  and  that  their 
position  is  entirely  different  from  that  of 
the  ordinary  shareholders  whose  rights 
were  determined  in  Davison  v.  Qillies, 
The  plaintiff*  for  the  present  purpose  has 
only  to  consider  the*  year  1878,  and  if 
improper  payments  have  been  made  to 
the  shareholders  in  preceding  years,  that 
is  a  matter  for  which  the  directors  may  be 
personally  liable,  or  the  shareholders  may 
be  under  a  liability  to  refund,  but  it 
cannot  affect  the  plaintiff's  right  to  a 
dividend  for  the  year  1878. 

They  were  stopped. 

Mr,  ChUty  and  Mr.  Bomer,  for  the  de- 
fendant company. — We  submit  that  no 
dividend  can  be  paid  to  the  preference 
shareholders  until  the  amount  has  been 
made  good  which  has  been  previously 
improperly  paid  away  in  dividends,  and 
not  expended  or  set  aside,  as  it  should 
have  been,  in  or  towards  the  repairs, 
depreciation  and  renewals  of  the  tram* 
ways.  There  is  really  fio  net  profit  to 
divide  until  the  tramways  of  the  com- 
pany have  been  restored  to  that  state  of 
efficiency  which  they  would  have  been  in 
if  those  moneys  had  been  so  expended. 
But,  in  any  event,  the  preference  share* 
holders,  before  they  receive  any  dividend, 
should  at  least  make  good  the  sams  which 
have  been  improperly  paid  to  them  as 
dividends.  According  to  the  articles  of 
association  which  were  considered  in 
Bavieon  v.  OUlieB,  no  dividend  can  be  de- 
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clared  except  out  of  net  profits;  and  so 
far  as  regards  the  payment  of  a  dividend, 
the  preference  shareholders  stand  in  no 
better  position  than  the  ordinary  share- 
holders, and  should  only  be  paid  out  of 
sums  which  are  really  profits. 

The  Master  of  the  Bolls. — 1  have  no 
doubt  what  ought  to  be  my  decision  on 
this  question,  n  hat  would  have  become 
of  the  action  of  Davison  v.  Oillies,  if  it 
had  gone  to  trial  and  been  fully  argued 
out,  I  do  not  know,  but  the  order 
made  on  the  motion  for  injunction  seems 
to  have  been  the  right  order  on  the  then 
state  of  facts,  althoagh  I  think  it  has 
been  assumed  that  I  then  decided  a  great 
deal  more  than  I  did  really  decide.  The 
present  question  is,  to  my  mind,  a  very 
simple  one.  There  is  a  bai^gain  made 
with  the  company  that  certain  persons 
will  advance  them  money  as  preference 
shareholders — that  is,  that  they  shall  be 
entitled  to  a  preferential  dividend  of  six 
per  cent,  over  the  ordinary  shares  of  the 
company,  "  dependent  on  the  profits  of 
the  particular  year  only.''  That  means 
this,  that  the  preference  shareholders 
only  take  a  dividend,  if  there  are  profits 
for  that  year  sufficient  to  pay  their  divi- 
dend. If  there  are  no  profits  for  that  year 
sufficient  to  pay  their  dividend  they  do 
not  get  it — they  lose  it  for  ever ;  and  if 
there  are  no  profits  in  one  year,  and 
twelve  per  cent,  profit  the  next  year,  they 
would  only  get  six  per  cent.,  and  the  other 
six  per  cent,  would  go  to  the  ordinary 
shareholders.  So  that  they  are,  so  to  say, 
co-adventurers  for  each  particular  year, 
and  can  only  look  to  the  profits  of  that 
year.  Now,  what  happened  was  this :  the 
company  improperly  allowed  their  tram- 
ways to  get  out  of  repair,  and  paid  away 
their  receipts  to  the  ordinary  shareholders 
in  the  shape  of  dividends.  The  result 
was,  that  on  the  1st  of  January,  1878,  the 
tramways  were  very  mach  out  of  repair, 
and  wanted  a  large  sum  to  put  them  in  a 
proper  state  of  efficiency. 

Notwithstanding  that,  the  company  did 
work,  and  they  earned  a  good  deal  of 
money,  and  the  profits  for  the  year  1878 
were  upwards  of  14,0002. ;  and  the  divi- 
dend required  being  only  six  per  cent,  on 
80,0002.,  it  is  quite  clear  they  earned 
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more  than  sufficient  to  pay  the  preference 
shareholders,  supposing  these  were  fairly 
earned  profits.  Now,  to  see  whether  they 
were  fairly  earned  profits,  I  must  look 
at  the  report  which  I  have  before  me  of 
the  eminent  accountants,  Messrs.  Wad- 
dell,  who  say  they  wore.  They  say  in 
effect  that,  considering  the  state  of  the 
tramways  on  the  1st  of  January,  1878, 
and  their  state  on  the  31st  of  December  in 
that  year,  after  setting  aside  sufficient  to 
make  good  the  wear  and  tear  for  that 
particular  year  and  paying  all  expenses, 
there  was  a  net  balance  of  14,932Z.  68.  4d. 
profit.  Now  that  is  admitted  by  the 
statement  of  defence,  paragraph  20.  [His 
Lordship  read  the  paragraph,  and  con- 
tinned  :]  Therefore,  if  "  profits  for  the 
year''  have  any  meaning  at  all,  these 
were  the  profits  for  the  year.  "  Profits 
for  the  year  "  mean,  of  course,  the  surplus 
in  receipts  after  paying  expenses  and 
restoring  the  capital  to  the  position  it 
was  in  on  the  Ist  of  January  in  that  year. 
I  have  had  the  advantage  of  having  Mr. 
Waddell  present  in  Court,  and  ascertain- 
ing  from  him  that  his  report  in  the  sense 
I  have  stated  is  expressed  according  to 
his  meaning,  and  that  there  is  no  mistake 
in  the  admission  in  the  defence — that  is, 
that  there  was  an  actual  net  profit  for 
the  year  1878  of  over  14,000Z. 

Then  what  is  there  to  argue?  The 
argument  for  the  company  amounts  to 
this,  that  inasmuch  as  they  have  impro- 
perly paid  to  their  ordinary  shareholders 
very  large  sums  of  money  which  did  not 
belong  to  them,  they  are  entitled  to  make 
good  that  deficiency  by  taking  away  the 
fund  available  for  the  preference  share- 
holders to  an  amount  required  to  put  the 
tramways  into  proper  order.  When  the 
argument  is  stated  in  that  way  it  is  clear 
it  cannot  be  sustained.  The  company 
have  either  a  right  to  recover  back  from 
their  shareholders  the  sums  overpaid  or 
not.  If  they  have  a  right  they  must 
recover  them.  If  they  have  no  right  to 
recover  them,  aforiiorithey  have  no  right 
to  recover  them  from  the  preference  share- 
holders, and  of  course  still  less  right  to 
take  away  the  dividends  from  the  pre- 
ference  shareholders.  It  appears  to  me 
the  defence  is  founded  on  a  misconcep- 
tion, and  I  am  afraid  a  misconception  of 


what  I  was  supposed  to  have  decided  on 
a  former  occasion ;  but  I  have  no  hesita- 
tion in  making  the  declaration  which  I 
am  asked  to  make  in  deciding  in  favour 
of  the  plaintiff  on  the  present  occasion. 
There  will,  therefore,  be  a  declaration  that 
the  preference  shareholders  are  entitled  io 
be  paid  the  dividend  for  the  half-year 
ending  the  31st  of  December,  1878. 

Solicitors—Kiog  &  Peto,  for  plaintiff;  Harrison, 
Beal  &  Harrison,  for  defendants. 
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Practice — Enquiry —  Costs, 

The  costs  of  an  enquiry  were  reserved  in 
order  to  Jceep  the  control  over  undue  expense 
with  the  Judge. 

This  was  an  action  by  a  tanner  for 
injury  done  to  his  manufactures  by  the 
spoiling  of  skins  by  tar  discharged  into 
a  river  from  gasworks  belonging  to  the 
defendant  company.  The  Judge  gave 
judgment  for  the  plaintiff,  and  directed 
an  enquiry  in  chambers  to  assess  the 
amount  of  damages  to  be  paid  by  the 
defendants,  and  gave  the  plaintiff  the 
costs  of  the  action. 

Mr.  Bavey  (Mr.  P.  BecUe  with  him) 
asked  that  the  costs  of  the  enquiry  might 
be  reserved,  in  order  to  prevent  the 
plaintiff  having  the  power  of  unneoes* 
sarily  increasing  them. 

Mr.  Aston,  Mr.  North  and  Mr.  Field^ 
for  the  plaintiff. 

Fbt,  J.,  reserved  the  costs  of  enquiry, 
saying  that  he  did  not  do  so  with  any 
intention  of  exonerating  the  defendants 
from  bearing  them,  but  that  the  Judge 
in  disposing  of  the  matter  might  see 
that  they  had  not  been  improperly  in- 
creased. 

Solicitors — Field,  Uoscoe  &  Co.,  agents  for  Gratton 
&  Marsden,  Chesterfteld,  for  plaintiff;  Beale, 
Marigold  &  Co.,  for  defendants. 
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WiU  —  Construction  —  Devise  of  Real 
Estate  —  Bequest  of  Farming  Stock  — 
Growing  Crops, 

A  gift  of  ^^  fanning  stock  "  by  will  passes 
the  growing  crops  to  the  Ugatee,  although 
the  real  estate  on  which  the  crops  are  is 
devised  to  another  person. 

Yaisej  v.  Reynolds  (5  Buss.  12;  6 
Law  J.  Bep.  (o.s.)  Chanc.  172)  dissented 
from, 

Mai^ret  Boose,  who  died  in  Decem- 
ber, 1879,  gave  all  her  real  estate  to  her 
daughter,  the  defendant  Graoe  William* 
aon,  for  her  separate  use  for  life,  with 
remainders  to  her  children.  She  gave 
to  her  granddaaghter  Catherine  Evans 
Williamson  1,000/.  and  all  "the  honse- 
hold  furniture,  &rming  stock,  goods, 
chattels  and  effects  which  should  be  in  and 
about "  a  freehold  farm  called  Frondeg, 
belonging  to  her,  at  the  time  of  the 
testatnx's  decease. 

The  question  in  the  case  was,  whether 
the  growing  crops  on  Frondeg  farm 
passed  by  the  will  to  Grace  Williamson 
and  her  children,  or  to  Catherine  Eyans 
Williamson. 

Mr.  Ince  and  Mr,  J,  M,  Lloyd,  foNhe 
plaintiff. — We  submit  that  the  words 
'^  farming  stock  "  pass  the  growing  crops 
to  the  granddaughter.     In 

West  y.  Moore,  8  East,  839, 
there  was  a  devise  to  A  in  fee,  and  a  gift 
to  the  testator's  executors  of  all  his 
money,  stock  upon  his  farm,  with  the 
implements  of  husbandry  and  all  other 
bis  personal  estate,  of  what  nature  or 
kind  soeyer,  in  trust  to  pay  debts ;  and  it 
was  held  that  the  gift  of  the  stock  upon 
the  farm  took  the  growing  crops  away 
from  the  devisee  of  the  land  and  gave  it 
to  the  executors.    This  case  followed 

Cox  y.  Oodsalve,  6  East,  604  n, 
and  was  in  its  turn  followed  in 

Buidge  v.    Winnall,  12  Beav.  857; 
18  Law  J.  Bep.  Chanc.  469. 
Mr.  Eussell  Roberts,  for  Grace  William- 
son.— At  the  time  when  the    testatrix 
died|  namely,  in  December,  the  crops 


were  not  eyen  above  ground,  and  it  would 
be  a  very  strong  construction,  therefore,  to 
include  them  in  the  "farming  stock.'' 
In 

Vaisey  v.  Reynolds  (ubi  supra) 
it  was  held  that  these  words  do  not  pass 
crops  on  the  ground,  as  between  a  specific 
and  a  residuary  legatee,  and  Sir  J.  Leach 
pointed  out  that  the  decisions  in 

Cox  V.  Godsalve  (ubi  supra) 
and 

West  V.  Moore  (ubi  supra) 
proceeded  on  the  manifest  intention  in 
each  case  that  the  executor  shonld  take 
all  the  personal  estate,  rather  than  on  the 
precise  words. 

The  Master  of  the  Bolls. — I  think  I 
am  bound  by  the  authorities  to  hold  that 
the  specific  legatee  takes  the  emblements 
— that  is,  the  growing  crops.  The  case 
is  almost  identical  with  Cox  v.  Oodsalve, 
which  appears  to  be  the  first  case  on  this 
point.  There  the  words  were  :  "  I  give 
and  bequeath  unto  my  mother  all  my 
goods  and  chattels,  plate  and  household 
goods,  stock  of  my  farms  of  Patching 
Hill,  &c.f  bonds,  bills,  book  debts  and 
all  my  movables  whatsoever.''  It  was 
argued  that  if  the  devisee  of  the  land  had 
the  com  growing  at  the  time  of  the 
testator's  death,  it  was  only  against  the 
executor,  but  not  against  the  devisee  of 
his  goods,  and  it  was  hard  to  give  it  to 
the  devisee  by  implication  against  an  ex- 
press bequest;  and  Lord  Holt  gave  his 
opinion  that  the  corn  belonged  to  the 
executor — that  is,  to  the  mother,  who 
was  also  executrix — and  not  to  the  devisee 
of  the  land. 

The  point  next  came  before  Lord  Ellen- 
borough  in  1807,  in  the  case  of  West  v. 
Moore,  and  he  considered  the  matter  con- 
cluded by  Cox  v.  Oodsalve,  "  though,"  he 
adds,  ''but  for  that  case  I  should  have 
been  more  inclined  to  think  that  the 
stock  on  the  farm  meant  movable  stock." 

Those  cases  having  been  thns  decided, 
the  qaestion  again  arose  before  the  Master 
of  the  Bolls  (Lord  Giflbrd),  in  1825,  in  a 
case  of  Blake  v.  Qibbs,  which  is  reported 
in  a  note  to  Vaisey  v.  Reynolds.  The 
will  there  dealt  with  a  West  Indian 
plantation,  of  which  the  testatrix  was 
tenant  for  life,  and  she  was  disposing  of 
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her  slaves  and  cattle  and  other  personal 
goods,  and  the  only  question  was,  whether 
the  words  "  other  live  and  dead  stock  on 
the  plantation  "  passed  the  growing  crops 
to  a  specific  legatee,  or  whether  they  fell 
into  the  general  residue.  Lord  Gifibrd 
says,  "  The  two  cases  which  have  been 
cited  proTC  that  the  emblements  are  part 
of  the  stock,  and  will  pass  nnder  the 
description  of  stock  on  a  farm;  and  I 
cannot  help  thinking  that  the  claim  of 
the  specific  legatee  is  stronger  here  than 
in  either  of  those  cases,  from  the  cir- 
cumstance of  the  testatrix  having  been 
only  tenant  for  life ;  "  and  he  declared  the 
specific  legatees  to  be  entitled  to  the 
emblements.  So  far,  then,  all  the  deci- 
sions are  one  way. 

Then,  however,   we  have  the  case  of 
Vaisey  v.   Beynolds,  which  came  before 
Sir    John  Leach    in  1828.     There  the 
testator  gave  to  his  wife  "  all  my  farming 
stock    of   every  kind    and    description 
whatsoever,"  and  gave  the  residue  of  his 
personal  estate  to  his  executors.    Under 
those  words  Sir  John  Leach  refused  to 
allow  the  growing  crops  to  pass  to  the 
wife,  and  he  did  so  on  the  ground  that 
the  words  in  question  were  not  accom- 
panied by  a  gift  of  all  the  residue  of  the 
personal  estate,  and  therefore  the  case 
was  difierent  £rom  Gox  v.  Godsalve  and 
West  V.  Moore.    Well,  with  all  respect  to 
that  learned  Judge,  I  must  say  that,  in 
mj  opinion,  he  certainly  made  a  mistake 
in  thinking  that  those  cases  rested  upon 
that  ground.     I  think  they  were  clearly 
decided  upon  the  words  themselves,  and 
how  it  could  make  any  difference  that 
the  words  were  unaccompanied  by  other 
words,  I  do  not  understand.     We  have 
not  only  the  expressions  used  by  Lord 
Holt,  but  Lord  Ellenborongh  clearly  con- 
sidered that  "  stock  on  the  farm  "  alone 
passed  the  crops,  and  so  did  Lord  Gilford. 
Sir  John  Leach,  referring  to  the  two 
former  decisions,  says,  "  Those  cases  were 
between  the  executor  and  the  devisee  of 
the  land" — that  is  not  quite  correct  as 
regards  Gox  v.  Oodsalve;  it  is  true  the 
mother  to  whom  the  gift  was  made  was 
executrix,  but  she  was  only  one  of  two 
executors — "  and  the  rule  is  that,  although 
crops  on  the  ground  are  personal  estate, 
an^   generally  speaking,    pass    to    the 


executor,  yet  as  between  the  exeoaior 
and  the  devisee  the  devisee  will  take 
them  with  the  land  unless  the  intention 
of  the  testator  appears  to  be  otherwise. 
In  those  two  cases  such  intention  seems 
to  have  been  inferred  rather  because 
the  executor  was  plainly  meant  to  take 
the  whole  personal  estate  than  firom  the 
mere  force  of  the  words  'stock  of  my 
farm '  or  '  stock  upon  my  farm.'  "  All  I 
can  say  is,  that  I  have  r^d  the  case  before 
Lord  iBllenborough,  and  that  Sir  John 
Leach  is  mistaken :  it  is  clearly  decided 
on  the  words  '*  stock  on  the  farm."  I 
think,  therefore,  that  the  reasoning  in 
Vaisey  v.  Reynolds  is  quite  imtenabie  in 
the  face  of  the  previous  decisions. 

The  only  other  case  is  Eudge  v.  TTtn- 
nall,  decided  by  the  late  Master  of  the 
Rolls  in  1849.  That  was  a  gift  of  live  and 
dead  stock,  together  with  the  general 
personal  estate.  The  judgment,  however, 
is  very  short,  and  I  cannot  find  from  it 
whether  he  held  the  crops  to  pass  to  the 
legatee  in  consequence  of  there  being  a 
gift  of  all  the  personal  estate,  or  only  on 
file  words  "live  and  dead  stock." 

Here,  however,  I  have  a  case  in  which 
the  whole  personal  estate  is  not  given 
along  with  the  farming  stock,  and  &ere- 
fore  I  must  decide  the  point.  The  gifb 
is  of  "  all  the  householdfumiture,  fanning 
stock,  goods,  chattels  and  effects  which 
shall  be  in  or  about  Frondeg."  Now,  I 
do  not  see  how  it  is  possible  to  hold,  after 
Lord  EUenborough's  decision,  that  the 
words  '* farming  stock"  are  not  an  indi- 
cation of  an  intention  to  give  the  crops. 
Lord  Ellenborongh  said,  **The  case  of 
Oox  V.  Oodscdve  ....  must  conclude  it, 
though,  but  for  that  case,  I  should  have 
been  more  inclined  to  think  that  stock  on 
the  farm  meant  movable  ktook."  By  that 
he  evidently  means  that  that  decision  in- 
cluded stock  not  movable.  Then,  after 
remarking  that  the  distinction  between 
the  heir  and  the  devisee  is  capricious 
enough,  he  continues:  *'The  only  dif- 
ference  between  the  case  before  Lord  Holt 
and  the  present  is,  that  there  the  mother 
to  whom  the  standing  com  was  conveyed 
by  the  devise  of  the  stock  on  his  fieirm 
was  not  the  sole  executor ;  bat  if  she  did 
not  by  her  will  make  a  disposition  for 
the  payment  of  certain  sums  which  he 
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bequeathed,  it  was  to  go  to  the  other 
executor  for  the  same  purpose.  There 
is  therefore  no  material  distinctiou 
between  the  cases,  and  a  construction 
haying  been  once  put  upon  theso  words, 
the  question  is  now  concluded."  He  says 
**  these  words,"  so  that  he  reasons  upon 
the  words  "stock  on  the  farm"  alone. 
That  is  so  evident  that  Lord  Qifford  says 
that  the  two  cases  cited  '^  prove  that  the 
emblements  are  part  of  the  stock,  and 
will  pass  under  the  description  of  stock 
on  a  farm. 

In  my  opinion,  therefore,  a  construction 
having  been  put  upon  these  words  by 
decision,  we  must  consider  the  question 
concluded,  especially  as  it  is  probable 
that  the  draftsman  relied  upon  those 
cases  in  drawing  this  will. 

There  will  be  a  declaration  that  the 
g^wing  crops  belong  to  Catherine  Evans 
Williamson. 


Solidtora  —  Peacock  &  Goddard,  ailments  for 
J.  L.  Griffith,  Holjhead,  for  plaiDtiff ;  Chester 
&  Co.,  agents  for  Paynter,  Alnwick,  for  defen- 
dant. 


Hall,  V.C. 
1880 
Nov 


.V.C.1 

80.       >      In. 

.  12.  J 


re  WILKES  S  ESTATE. 


Tenant  for  Life  and  Bematnderman — 
IJands  Olauses  Consolidation  Act,  $,  74 — 
Property  subject  to  Leases — Application  of 
Dimdends  arising  from  Turchase^moiiey — 
Form  of  Order. 

A  tenant  for  life  of  lands  settled  hij  a 
wiU^  in  exercise  of  a  power  contained  in  the 
triZI,  gnmted  repairing  leases  of  the  lands. 
The  lands  toere  subsequently  taken  by  a 
raihoay  company^  and  the  purchase-money 
was  paid  into  Court  under  the  Lands  Clauses 
Consolidation  Act.  The  income  arising 
from  the  purchase-money  was  in  excess  of 
the  aggregate  rental  reserved  by  the  leases : 
—-Held,  that  the  tenant  for  life  woe  entitled 
only  to  so  much  of  the  dividends  as  was 
equivalent  to  the  amount  he  would  have 
received  as  rent  in  case  the  lands  had  not 
been  taken  by  the  railway  company^  and 
ihat  the  rest  of  the  dividends  must  be  accu* 
mutated  and  applied  according  to  the  prvn- 


ciple  of  In  re  Wootton's  Estate  (35  Law 
J.  Rep.  Ghanc.  305;  Law  Bep.  1  Eq. 
589). 

Form  of  order  in  such  a  case  providing 
for  the  apportionment  of  the  purchase-money 
among  the  several  properties  comprised  in 
the  several  leases,  and  giving  liberty  to  the 
tenant  for  life  to  apply  in  chambers  for 
payment  to  him  of  the  increased  dividend 
to  which  he  would  become  entitled  at  the 
several  times  at  which  the  leases  would 
respectively  Jiave  determined. 

Petition. 

Under  the  will  and  codicil  of  one  John 
Wilkes,  who  died  on  the  24th  of  August^ 
1848,  the  petitioner,  Bohert  Heard,  was 
in  and  prior  to  the  year  1880  entitled  as 
tenant  for  life  (subject  to  the'  pajment 
of  one-third  part  of  two  life  annuities 
of  250Z.  and  150Z.  respectively  to  the 
co-petitioners,  Isabella  L.  Marshall  and 
Murion  J.  Marshall)  to  a  certain  estate  in 
the  county  of  Middlesex,  with  power  to 
gprant  leases  thereof  for  any  term  not  ex- 
ceeding twenty  years,  or  repairing  leases 
not  exceeding  sixty  years. 

In  the  year  1880  the  Great  Eastern 
Bailway  Company,  under  the  powers  of 
tho  Gh:eat  Eastern  Bailway  Act,  1876, 
and  of  the  Lands  Glauses  Consolidation 
Act,  1845,  incorporated  therewith,  re- 
quired and  took  for  the  purposes  of  their 
undertaking  certain  lands  forming  por- 
tion of  the  above-mentioned  estate. 

The  lands  so  taken  were  subject  to  eight 
several  leases  for  different  terms  of  years 
expiring  at  different  times.  All  of  these 
leases,  with  one  exception,  were  either 
repairing  leases  or  contained  covenants  of 
a  character  beneficial  to  the  reversion,  and 
some  contained  covenants  to  rebuild.  Five 
of  these  leases  had  been  granted  by  the 
petitioner  under  the  power  above  referred 
to,  two  others  had  been  g^nted  by  the 
trustees  of  the  testator's  will  and  codicil, 
under  a  power  conferred  on  them  by  the 
will  to  grant  leases  during  the  minorities 
of  tenants  for  life,  and  the  remaining  lease 
(which  appeared  to  be  at  a  rack-rent) 
had  been  g^nted  by  the  testator.  The 
^EK^E^^  rental  reserved  by  the  eight 
leases  was  419Z.  4a. 

The   purchase-money  payable  by  the 
company  was  assessed  at  21,000L,  which 
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sum  thej  accordingly  paid  into  Court 
under  the  provisions  of  the  Lands  Glauses 
Consolidation  Act,  1845.  This  sum,  how- 
ever, did  not  represent  the  value  of  the 
whole  fee,  but  only  of  the  reversion  subject 
to  the  leases,  the  company  having  pur- 
chased  the  lessees'  interests  separately. 

This  was  a  petition  praying  that  the 
fund  in  Court  should  be  invested,  that  a 
sufficient  part  of  such  investment  should 
be  carried  over  to  satisfy  the  annuities, 
and  that  the  dividends  on  the  residue 
thereof  should  be  paid  to  the  petitioner, 
B.  Heard,  until  farther  order ;  and  upon 
the  hearing  of  this  petition  the  question 
arose,  whether  or  not  K  Heard  was  en- 
titled to  the  entire  dividends. 

Mr',  W.  BensJiaWf  for  the  petitioners. — 
The  petitioner,  B.  Heard,  is  entitled  to 
the  entire  dividends.  The  authorities  are 
no  doubt  conflicting,  but  I  submit  that 
the  present  case  is  governed  by 

In  re  StewarcVs  Estate,  1  Drew.  G36, 
and 

In  re  The  Hampstead  Junction  BaiU 
way  Company ;  ex  parte  The  Dean 
and  Chapter  of  Westminster,  26 
Beav.  214 ;  28  Law  J.  Rep.  Ghana. 
144, 
rather  than  by 

In  re  Wootton*8  Estate  (uhi  supra) 
and 

In  re  Metiers  Estate,  38  Law  J.  Bicp. 
Ghanc.  445 ;  Law  Rep.  7  Eq.  72, 
in  which  it  was  no  doubt  held,  under 
somewhat  similar  circumstances  to  those 
of  the  present  case,  that  the  tenant  for 
life  was  only  entitled  to  so  much  of  the 
dividends  as  would  compensate  him  for 
loss  of  rent  sustained  by  the  company 
having  taken  the  land,  and  that  the 
remainder  of  the  dividends  should  be  ac- 
cumulated until  the  end  of  the  lease,  so 
that  there  might  then  be  in  Court  a  sum 
representing  the  value  of  the  whole  fee. 
In  the  present  case,  however,  most  of  the 
leases  were  granted  by  the  tenant  for  life 
under  the  power  of  leasing  conferred  on 
him  by  the  testator,  under  which  he  might 
have  granted  leases  at  rack-rent,  and  thus 
secured  to  himself  the  full  income  of  the 
property. 

At  all  events,  he  is  entitled  to  the  divi- 
dends on  the  ten  per  cent,  additional 


purchase-money,  which  always  is  (and 
was  here)  allowed  for  compulsory  par- 
chase;  for  the  property  is  compolsorily 
taken  from  the  tenant  for  life  just  as 
much  as  from  the  remainderman. 

Mr,  Alfred  Bailey,  for  the  retoainder- 
man. — I  ask  your  Lordship  to  follow  the 
later  authorities,  and  to  give  the  tenant 
for  life  only  such  proportion  of  the  divi- 
dends as  he  would  have  received  as  rent 
if  the  property  bad  not  been  taken  by 
the  railway  company,  and  to  direct  ihb 
surplus  dividends  to  be  accnmolated  ac- 
cording to  the  principle  of  those  authori- 
ties. Then  when  the  time  arrives  at  which 
each  lease  would  have  determined  in  doe 
course,  there  will  be  a  fund  in  Court 
attributable  to  the  property  therein  oom- 
prised,  to  the  whole  dividends  of  which 
fund  the  tenant  for  life  will  be  entitled. 
As  regards  the  ten  per  cent,  extra  for 
compulsory  purchase,  I  submit  that  your 
Lordship  can  make  no  distinction  be- 
tween that  and  the  rest  of  the  purchase- 
money. 

Mr,  Jason  Smith,  for  the  railway  com- 
pany. 

Hall,  V.C,  held  that  the  case  was 
governed  by  the  two  later  authorities 
which  had  been  cited,  and  that  the  order 
must  be  framed  according  to  the  prin- 
ciple contended  for  by  the  counsel  for 
the  remainderman.  He  declined  to  draw 
a  distinction  between  the  ten  per  cent, 
extra  for  compulsory  purchase  and  the 
rest  of  the  purchase-money. 

Some  discussion  then  took  place  as  to 
the  form  of  order,  Mr.  A.  Bailey  suggest- 
ing  that  it  would  be  convenient  that  the 
order  now  to  be  made  should  contain 
directions  ascertaining,  once  for  all  the 
proportion  of  the  purchase-money  attri- 
butable to  the  property  comprised  m  each 
lease,  so  as  to  obviate  the  trouble  and 
expense  of  a  separate  application  to  the 
Court  as  each  term  expired. 

Hall,  V.C,  accordinfflj  directed  that 
the  order  should  be  so  cmwn  up  accord* 
ing  to  minutes  to  be  settled  by  connseL 

The  form  of  the  order  as  finally  drawn 
up  was  (as  to  its  material  parts)  as  fd* 
lows:   ''This  Court  is  of  opinion  that 
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the  petitioner  B.  Heard,  as  the  tenant 
for  life  in  possession  of  the  estates,  dns., 
dev^ised  by  the  will  of  the  testator  John 
Wilkes,  is  entitled  (snbject  to  the  pay* 
ment  of  the  one-third  part  of  each  of  the 
annnities  of  2502.  and  150Z.,  &c.)  to  be 
paid  during  his  life  oat  of  the  income 
arising  from  the  investment  of  the  par- 
chase-money  of  21,000Z.,  &c.,  sacli  a  sam 
as,  nntil  the  25th  of  March,  1885,  when 
the  first  to  determine  of  the  eight  leases 
in  the  petition  mentioned  snbject  to 
-which  the  properties  were  purchased, 
would  have  determined,  will  amount  to 
419Z.  4tf.,  beinff  the  total  yearly  amount 
of  the  several  rents  reserved  by  such 
leases ;  and,  after  the  time  or  respective 
times  at  which  each  of  the  said  eight 
leases  would  have  respectively  deter- 
mined, to  be  paid  the  like  sum  of  ^19Z.  49., 
after  deducting  therefrom  an  amount 
equivalent  to  the  rent  or  rents  respec- 
tively reserved  by  the  lease  or  leases 
-which  for  the  time  being  would  have  so 
determined ;  and  also  to  be  paid  in  ad- 
dition thereto  the  income  of  the  invest- 
ments representing  the  whole  of  such 
portion  or  portions  of  the  said  purchase- 
money  of  21,0002.  as  arose  from,  or  is  or 
are  attributable  to,  the  property  or  pro- 
perties subject  to  such  determined  lease 
or  leases,  and  the  iuisome  of  the  accumu- 
lations arising  from  so  much  as  is  herein- 
after directed  to  be  accumulated  of  the 
same  portion  or  portions  of  the  said 
purchase-money ;  *'  [then  followed  direc- 
tions to  invest  and  carry  over  sufficient 
funds  to  satisfy  the  annuities  and  for 
payment  of  the  dividends  to  the  annui- 
tants] ;  ''  and  it  is  ordered  that  the  resi- 
due of  the  said  21,0002.  be  invested  itf^ 
consolidated  three  per  cent,  annuities  to 
the  credit  of,  &c.,  and  out  of  the  divi- 
dends as  they  accrue  on  the  consolidated 
three  per  cent,  annuities  so  to  be  pur- 
chased as  last  aforesaid,  it  is  ordered  that 
the  annual  sum  of  285Z.  178.  4d.  (being  a 
sum  equivalent  to  4192.  4«.,  the  net 
amount  of  the  said  rents  after  deducting 
therefrom  the  sum  of  1332.  69.  8<l.,  beine 
one-third  of  the  total  amount  of  the  said 
annnities)  be,  nntil  the  25th  day  of  March, 
1885,  daring  the  life  of  the  petitioner 
B.  Heard,  u  the  petitioners  K.  Heard, 
J.  L.  Marshall  and  M.  J.  Marshall  shall 
Vol.  60.— CiiAifc. 


long  live,  paid  to  the  petitioner  R.  Heard 
by  equal  quarterly  payments,  &c.  &c. ;  and 
it  is  ordered  that  the  residue  of  the  said 
dividends  be  from  time  to  time  invested 
in  consolidated  three  per  cent,  annuities, 
and  the  petitioner  B.  Heard  is  to  be  at 
liberty  to  apply  at  chambers  on  the  death 
of  the  said  J.  L.  Marshall  and  M.  J.  Mar- 
shall or  either  of  them,  and  also  from 
time  to  time  after  the  date  or  respective 
dates  when  each  of  the  said  leases  would 
have  determined,  touching  the  payment 
to  him  of  such  increased  income  as  he 
may  for  the  time  being  have  become  en- 
titled to,  as  he  may  be  advised ;  and  it  is 
ordered  that  enquiry  be  made  what  are 
the  respective  portions  of  the  said  pur- 
chase-money of  21,0002.  which  arose  from, 
or  are  attributable  to,  each  of  the  eight 
several  properties  purchased  by  the  com- 
pany subject  to  tne  eight  leases  under 
which  the  same  were  hdd." 


Solicitors — C.  Langley,  for  the  petitioners  ;  Capel 
A.  Garwood,  for  the  company. 


Malins,  V.C.  1   In  re  the  association  of 

1881.  >        LAND      financiers     (lI- 

Jan.  20.     J       hited). 


Company  —  Winding-up  —  Salaries  of 
Clerks — Bankruptcy  Act,  1860,  s,  32.  sub»s. 
2 — Judicature  Act^  1875,  s,  10. 

^  The  rule  in  bankruptcy  giving  clerks* 
salaries  due  from  the  bankrupt  (^BcCnk* 
ruptcy  Act,  1869,  s,  32.  suhs,  2)  priority 
over  his  other  debts  applies,  under  section 
10  of  the  Judicature  Acty  1875,  to  a  com' 
pany  in  liquidation. 

Motion  to  discharge  an  order  made  at 
chambers  on  the  20th  of  December,  1880. 

By  this  order,  the  claims  of  Mr.  Ashton 
and  five  others,  for  their  salaries  as  clerks 
in  the  service  of  the  company  at  the  time 
of  the  winding-up,  were  allowed  in  full, 
"  not  exceeding  four  months'  salary,  and 
not  exceeding  fifty  pounds  each/'  under 
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Boction  32,8ab-seciioii  2  of  the  Bankraptcj 
Act,  1869,  in  priority  to  the  other  debts. 
The    official  liqaidator  admitted  that 
these  claims  were  "debts  provable"  in 
the  winding-up. 

Mr.  Whitehome,  for  the  official  liquida- 
tor.— The  question  is,  whether  section  10 
of  the  Judicature  Act,  1875,  has  the  effect 
of  importing  special  sections  of  the  Bank- 
ruptcy Act,  1869  (such  as  section  32,  sub- 
8.  2)  into  the  winding-up  of  an  insolvent 
company.    In 

Be  The  Albion  Steel  and  Wire  Oom- 
pany,  47  Law  J.  Rep.  Chanc.  229 ; 
Law  Rep.  7  Ch.  D.  547, 
the  Master  of   the   Rolls  decided  that 
section  32,  sub-section  1 ;  in 

Be  The  Coal  Consumers^  Association, 
46  Law  J.  Rep.  Chanc.  501 ;  Law 
Rep.  4  Ch.  D.  625, 
your  Lordship  decided  that  section  34; 
and  in  the  recent  case  of 

Be  The  With&msea  Briclc  Works,  29 
W.  R.  178  ;  ante,  p.  185, 
the  Court  of  Appeal  (affirming  your  Lord- 
ship)  decided  that  section  87,— did  not 
apply  to  a  company  in  liquidation. 
No  doubt  the  Master  of  the  Rolls,  in 
Be  The  Norton  Iron  Works  Company, 
26  W.  R.  53, 
decided  that  section  32,  sub-section  1,  ap- 
plied to  an  insolvent  company,  but  that 
decision  was  commented  upon  by  Vice- 
chancellor  Hall  in 

Be  The  Bridgewaier  Engineering  Goni' 
pany,  48  Law  J.  Rep.  Chanc.  389 ; 
Law  Rep.  12  Ch.  D.  181. 
He  also  referred  to 

Be  Bichards  and  Company,  48  Law  J. 
Rep.  Chanc.   555;    Law  Rep.  11 
Ch.  D.  676 ; 
Bs  The  Printing  and  Numerical  Com^ 
pany,  47  Law  J.  Rep.  Chanc.  580 ; 
.   Law  Rep.  8  Ch.  D.  535. 
Mr.  Buckley,  for  the  claimants,  was  not 
called  upon. 

Malins,  V.C. — This  case  raises  a  vety 
important  question,  although  the  parti- 
cular case  relates  only  to  the  salaries  of 
sis  clerks,  and  is  therefore  a  mere  ques- 
tion of  a  debt  of  3002.  in  a  company, 
where  the  debts  probably  amount  to  hun- 
dreds of  thousands  of  pounds. 


Now  the  question  is  one  of  general 
application.  If  the  liquidator  is  right  in 
lus  contention,  it  will  follow  that,  in  every 
case  of  an  insolvent  company,  every  com- 
mon labourer  with  a  few  weeks'  wages 
unpaid,  instead  of  being  paid  in  fall,  wUl 
have  to  come  in  as  a  general  creditor,  and 
claim  for  a  dividend.  That  that  is  the 
state  of  the  law  I  cannot  persuade  myself. 
It  must  have  been  the  mtention  of  the 
Legislature  to  extend  the  benevolent  pro- 
visions of  section  32,  sub-section  2,  of  the 
Bankruptcy  Act,  1869,  to  such  a  case  as 
this.  That  section  provides  (by  sub-sec- 
tion 2)  that  *'  all  wages  or  salary  of  any 
clerk  or  servant  in  the  employment  of  the 
bankrupt  at  the  date  of  the  order  of 
adjudication,  not  exceeding  four  months' 
wages  or  salary,  and  not  exceeding  fifty 
pounds,"  shall  be  paid  in  priority  to  all 
other  debts.  As  I  said,  in  giving  judg- 
ment in  the  case  of  The  Xeres  Wine  Ship' 
ping  Company  (1) — ^a  view  which  the 
Legislature  have  since  adopted  in  section 
10  of  the  Judicature  Act,  1875— "the 
winding-up  (of  a  company)  is  a  qiuui 
bankruptcy."  It  is,  and  always  has  been, 
my  opinion  that  the  rules  of  bankruptcy 
shall  bo  applied,  as  far  as  possible,  to  the 
winding-up  of  an  insolvent  company.  I 
am  sorry  that,  in  section  10  of  toe  Judi- 
cature Act,  1875,  it  was  thought  better  to 
particularise  certain  classes  of  cases  to 
which  the  rules  of  bankruptcy  should  be 
applied,  instead  of  making  the  section 
general  in  its  language. 

Here  the  only  question  is,  whether  the 
words  of  section  10  sufficiently  warrant 
the  present  application.  That  section  pro- 
vides that,  in  the  winding-up  of  an  insol- 
vent company  "  the  same  rules  shall 
prevail  and  be  observed  as  to  the  respec- 
tive rights  of  secured  and  unsecured  cre- 
ditors— ^these  claimants  are  unsecured 
creditors—"  and  as  to  debts  and  liabilities 
provable,  and  as  to  the  valuation  of  an- 
nuities and  future  and  contingent  liabili- 
ties respectively,  as  mav  be  in  force  for 
the  time  being  under  the  law  of  bank- 
ruptcy with  respect  to  the  estates  of 
persons  adjudged  bankrupt."  If  then 
the  rules  of  bankruptcy  as  to  unsecured 

(1)  37  Law  J.  Bep.  Chanc.  415;  39  ibid.  112' 
Law  Rep.  3  Chanc  769. 
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oreditora  are  to  be  applied,  it  is  very  plain 
that  these  clerks  (under  sab-section  2  of 
section  32)  are  to  have  prioritj-  over  the 
general  croditors  to  the  extent  of  four 
months*  salary ;  and  it  is  obyionslj  jnst 
that  this  should  be  so,  otherwise  these 
applicants  might  be  left  utterly  desti- 
tute. 

"No  authorities  have  been  cited  except 
favourable  to  this  view.  The  case  of  Me 
The  Norton  Iron  Works  Gompany  is  not 
fully  reported,  and  it  only  deals  with  one 
week's  wages.  But  if  section  10  applies 
to  the  wages  of  workmen  for  one  week  it 
must  also  apply  to  the  payment  in  full  of 
their  wages  for  all  the  weeks,  within  the 
limits  prescribed  by  section  32,  sub-sec- 
tion 2.  The  Master  of  the  Bolls  in  giving 
judgment  says,  "  They  are  not  secured 
creditors."  It  is  therefore  a  decision  in 
]x>int.  I  quite  agree  that  in  the  case  of 
Me  The  Albion  Steel  and  Wire  Oompany, 
decided  only  two  months  afterwards,  the 
Master  of  the  Bolls  held  that  local  rates 
had  no  priority  over  the  other  debts  of 
the  company.  These  two  decisions  seem 
inconsistent;  but  in  Be  The  Printing 
and  Numerical  Begistering  Go^npany  the 
Master  of  the  Bolls  seems  to  have  ex- 
pressed great  doubt  as  to  the  propriety 
of  his  decision  in  the  case  of  Be  The  AU 
hum  Oompany,  Therefore,  on  the  whole, 
I  must  consider  the  Master  of  the  Bolls 
as  taking  the  same  view  as  I  do. 

Upon  these  grounds,  and  upon  a  con- 
sideration of  what  must  have  been  the 
intention  of  the  Legislature,  I  come  to 
the  conclusion  that  these  clerks  are 
entitled  to  priority.  Their  claim  must 
therefore  be  allowed,  and  the  liquidator 
xnnst  pay  the  costs  of  this  application. 


Soliciton — Winter  &  Oo.,  for  the  official  liquidator ; 
J.  Cotton,  for  respondents. 
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[IN  THE  COUKT  OF  APPEAL.] 

Bankeupiot.-\ 
James,  L.J.  f 

Bbbtt,  L. J.  (  In  re  maccolla  ; 

Cotton,  L.  J.  (        ex  parte  maclaren. 
1881. 
Feb.  3.    J 

Liquidation  Petition — Composition  BesO" 
lutions  —  Seizure  under  Fi.  Fa,  hetweerh 
First  and  Second  Meeting  of  Creditors — 
Secured  Creditor — Acquiescence — "  Extra' 
ordinary  Besolution*'  —  The  Bankruptcy 
Acty  1869,  s,  126.  st^-ss,  2  and  4. 

A  resolution  accepting  a  composition 
passed  at  the  first  meeting  of  creditors^  held 
under  the  126th  section  of  the  Bankruptcy 
Actf  1869,  does  not  becoms  an  eaUraordinary 
resolution  untU  it  has  been  confirmed  at 
the  second  meeting,  and  is  of  no  validity 
until  it  has  been  duly  registered ;  therefore^ 
Otuy  creditor  of  a  compounding  debtor,  who 
signs  judgment  and  levies  execution  for  his 
debt  before  such  registration^  obtains  a  valid 
security  on  the  debtor's  property ,  unless  he 
has  done  something  to  raise  an  equity 
against  hiviself. 

Merely  attending  tlie  first  meeting  to 
ascertain  what  is  going  on^  without  voting 
or  proving f  does  not  raise  an  equity  ;  and 
in  such  a  case  silence  is  not  acquiescence. 

This  was  an  appeal  from  the  decision 
of  Mr.  Registrar  Brougham,  acting  as 
Chief  Judge. 

On  the  3rd  of  August,  1880,  J.  J. 
MacColla,  a  trader,  filed  a  petition  for 
the  liquidation  of  his  affairs  by  arrange, 
ment  or  composition  with  his  creditors. 

The  first  meeting  of  creditors  under 
the  petition  was  held  on  the  2nd  of  Sep- 
tember, and  was  adjourned  to  the  9th  of 
September,  when  resolutions  accepting 
a  certain  composition  were  dulj  carried, 
and  were  registered  the  same  day. 

The  second  meeting  of  creditors  was 
held  on  the  24th  of  September,  when 
the  resolutions  passed  at  the  first  meet, 
ing  were  dulj  confirmed,  and  were  re- 
gistered the  same  day. 

The  appellants,  Messrs.  MacLaren  & 
Walker,  co-partners,  had  issued  a  writ 
against  the  debtor  for  12 IZ.  odd  on  the 
21st  of  July,  and  were  entered  in  the 
debtor's  statement  of  affairs  as  unsecured 
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creditors.  They  attended  the  first  meeting 
under  the  petition,  but  did  not  prove 
their  debt,  or  vote,  or  take  any  part  in 
the  proceedings.  On  the  15th  of  Sep- 
tember they  signed  judgment  for  their 
debt  and  costs  (the  money  not  having 
been  paid),  and  on  the  17th  of  September 
levied  ezecution  for  their  judgment  debt 
and  costs  on  the  goods  of  the  debtor. 

On  the  18th  of  September  a  receiver 
vras  appointed  under  the  petition,  and 
the  same  day  an  interim  injunction  was 
granted  against  the  appellants,  restrain- 
ing them  from  proceeding  with  their 
execution  until  after  the  SSth  of  Sep- 
tember. 

On  the  18th  of  October  the  injunction, 
on  the  application  of  the  debtor,  was 
made  absolute,  on  the  ground  that,  under 
the  circumstuices,  the  appellants  were 
not,  by  virtue  of  their  execution,  secured 
creditors  and  entitled  to  be  paid  in  full.  . 

This  was  the  decision  appealed  against. 

Mr.  E.  G.  WUlis,  for  the  appellants. — 
I  admit  that,  after  filing  of  a  liquida- 
tion petition,  the  Court  has  a  discretion- 
ary power  to  grant  an  injunction  to  re- 
strain creditors ;  and  if  an  injunction  is 
granted  the  creditor  loses  his  security, 
but  if  he  gets  his  security  before  the 
injunction  is  granted,  he  cannot  be  de- 
prived of  the  fruits  of  his  diligence — 
Ex  parte  Jones,  4A    Law  J.    Bep. 
Bankr.  124 ;  Law  Bep.  10  Ghano. 
663. 

Further,  there  is  no  extraordinary  re- 
solution until  the  resolutions  passed  at 
the  first  meeting  of  creditors  are  con- 
firmed at  the  second  meeting;  and  it 
has  no  valid  and  binding  efiect  until  it 
has  been  registered — 

The  Bankruptcy  Act,  1869,  s.  126. 
sub-s.  4. 

Mr,  Winslow  and  Mr.  Doria,  for  the 
debtor. — The  appellants  had  due  notice  of 
the  filine  of  the  petition,  were  duly 
scheduled  in  the  statement  of  affairs, 
attended  the  first  meeting,  knowing  that 
they  were,  and  were  treated  as  tmsecnred 
creditors,  and  did  not  dissent  from  the 
proposed  resolutions.  We  submit,  there- 
fore, that  by  their  presence  and  silence 
at  the  meeting  they  led  the  debtor  and 
other  creditors  to  suppose  that  they  were 


r. 


willing  to  be  bound  by  such  resolutions 
as  the  statutory  majority  might  pass. 
Their  conduct  was  tantamount  to  acqui- 
escence in  the  proceedings,  and  it  was  not 
competent  for  them  after  the  first  meet- 
ing to  wholly  alter  their  stcUus^  and  to 
make  themselves  secured  creditors  by 
signing  judgment  by  default  and  levying 
execution  on  property  appearing  by  the 
statement  of  affairs  to  be  the  principal 
asset  for  the  payment  of  the  composition. 
Further,  the  "  extraordinary  resolution  " 
referred  to  in  the  126th  section  of  the 
Bankruptcy  Act  is  the  resolution  passed 
at  the  first  meeting.  The  second  meeting 
is  merely  confirmatory,  and  the  filing  is  a 
ministerial  act,  which  gives  force  and 
validity  to  the  whole  proceedings  which 
relate  back  to  the  date  of  the  first  reso- 
lution. The  case  is  within  the  principle 
of 

Ex  parte  Jkdhimie^  45  Law  J.  Rep. 

Bankr.  156 ;  Law  Bep.  3  Ch.  D. 

488. 

James,  L.  J.,  said«-ln  my  opinion  these 
execution  creditors  have  a  clear  right  to 
retain  their  security.  At  the  time  when 
the  sheriff  levied  they  were  under  no 
obligation,  equitable  or  otherwise,  not  to 
enforce  their  legal  right.  It  is  true  they 
were  present  at  the  meeting,  but  they  only 
attended  to  see  what  was  going  on,  and 
took  no  part  in  the  proceedings.  They 
did  not  vote  or  prove  their  debt.  How 
then  can  they  be  said  to  have  acquiesced 
in  what  took  place  at  the  meeting  ?  The 
Act  of  Parliament  says  that  an  extra- 
ordinary resolution  shall  be  of  no  validity 
until  it  has  been  registered.  That  being 
so,  and  this  extraordinary  resolution  not 
having  been  registered  at  the  time  the 
sheriff'  seized  under  the^. /a.,  the  appel- 
lants cannot  be  deprived  of  the  fruits  of 
their  diligence. 

Bbett,  L.J.,  said — ^I  am  of  the  same 
opinion.  The  appellants  have  done  no- 
thing  to  raise  an  equity  against  them- 
selves; therefore  the  case  must  be  con- 
sidered as  though  they  were  not  present 
at  the  meeting.  That  being  so,  the  case 
of  Ex  parte  BaXbimie  does  not  apply. 
Then  the  question  is,  whether  at  the  tune 
the  sheriff  levied  there  was  anything  to 
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prevent  the  appellants  from  getting  the 
benefit  of  the  seenritj  .they  had  thus  ob- 
tained. Now  the  only  thing  in  existence 
was  a  resolution  accepting  a  composition, 
but  it  had  not  been  confirmed  or  regis- 
tered.  The  Act  of  Parliament  says,  *'  An 
extraordinary  resolution  of  creditors  shall 
be  a  resolution  which  has  been  passed 
by  a  majorify  ....  of  the  creditors  of 
the  debtor  assembled  at  a  general  meet- 
ing, .  .  .  and  has  been  confirmed  by  a 
majority  ....  of  the  creditors  assembled 
at  a  subsequent  general  meeting.*'  There- 
fore the  resolution  passed  at  the  first 
meeting  of  the  creditors  does  not  become 
an  extraordinary  resolution  until  it  has 
been  confirmed  at  the  second  meeting. 
So  far  JEx  parte  Janes  is  in  favour  of  the 
appellants.  But  even  then  the  extra- 
ordinary resolution  ia  not  available  so  as 
to  bind  dissentient  creditors,  because  the 
Act  says  it  is  the  duty  of  the  registrar 
to  register  the  extraordinary  resolution, 
"  bat  nntU  such  registration  has  taken 
place  such  resolution  shall  be  of  no 
validity."  In  my  opinion,  therefore,  a 
valid  security  may  be  obtained  by  any 
creditor  before  an  extraordinarv  resolu- 
tion accepting  a  composition  has  been 
duly  registered,  unless  the  creditor  has 
done  something  to  raise  an  equity  against 
himself. 

CoTTOK,  L.  J.,  said — I  agree.  It  is  said 
that  the  appellants  acquiesced  in  the  pro- 
ceedings. In  my  opinion  there  was  no- 
thing like  acquiescence  in  their  conduct. 
If  they  had  a  legal  right  to  issue  execu- 
tion on  their  judgment,  the  not  saying 
they  intended  to  do  so  raised  no  equity 
against  them.  There  was  nothing  mis- 
leading on  their  part.  If  a  creditor  votes 
at  a  meeting,  or  in  any  other  way  takes 
part  in  the  proceedings,  then  he  may 
raise  an  equity  against  himself,  which 
will  preclude  him  from  obtaining  a 
security  that  he  might  otherwise  have 
acquired.  Here  the  conduct  of  the  ap- 
pellants raised  no  possible  equity  against 
them.  They  were  merely  silent  at  the 
meetinff.  Then  is  there  anything  in  the 
Act  which  prevents  them?  The  only 
thing  that  could  bind  them  was  a  reso- 
lution accepting  a  composition,  but  that 
resolution  did  not  become  an  extraordi- 


nary resolution  or  binding  upon  them 
until  it  was  confirmed  at  the  second 
meeting  of  the  creditors  and  registered. 
Until  then  it  had  no  existence  as  an 
extraordinary  resolution.  In  my  opinion, 
therefore,  no  creditor,  unless  he  has  raised 
an  equity  against  himself,  is  precluded 
from  obtaining  a  security  on  the  property 
of  the  debtor  during  the  interval  between 
the  first  and  second  meeting  of  creditors 
held  under  the  126th  section  of  the  Act. 

James,  L.  J.,  said — I  think  it  should  be 
understood  that  the  Court  adopts  the 
opinion  of  Lord  Justice  Brett,  tnat  an 
extraordinary  resolution  accepting  a  com- 
position has  no  legal  validity  until  it  has 
been  duly  registered. 

Solicitors — Bellamy,  Strong  &  Co.,  for  appellants 
C.  T.  Fonter,  for  respondents 


.INS,  V.C.  1 

1880.        } 
5.  14, 15.  J 


Malins,  V.C. 
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In  re  babtlbtt. 

NEWMAN  V.  HOOK. 


Sale  under  Direction  of  the  Court — 
Auction  —  Private  Contract — Be^opening 
Biddings — Sale  of  Land  by  Auction  Act^ 
1867  (30  8r  31  Vict,  c,  48),  a.  7. 

A  contract  for  the  sale  of  land  under  the 
directi/>n  of  the  Court,  which  has  been  con" 
firmed  by  the  chief  derh,  will  not  be  set 
aside  or  varied  even  at  the  instance  of  bene^ 
flciaries  on  the  mere  ground  of  an  advance 
in  price  where  there  is  no  suggestion  of 
fraud  or  improper  conduct  in  the  manage^ 
ment  of  the  sale. 

The  principles  of  tJie  Sale  of  Land  by 
■  Auction  Acty  1867,  apply  as  well  to  sales 
by  privaie  contract  as  to  sales  by  auction. 

Adjourned  summons. 

This  action  was  commenced  to  ad- 
minister the  estate  of  George  Bartlett, 
deceased,  and  the  plaintiff  was  the  trustee 
for  sale  under  the  will  of  Bartlett. 

In  the  course  of  the  administration  an 
estate  called  the  Highfield  House  Estate 
was  ordered  to  be  sold,  and  the  chief 
clerk  fixed  the  reserve  price  at  18,500Z. 
The  estate  was  put  up  for  sale  by  auction 


206 


CHANCEBY  DDTISIOK. 


[N.8. 


In  re  BartUtt. 


on  the  5th  of  August,  1880,  but  the 
highest  offer  being  only  15,700Z.,  it  was 
not  sold.  Alfred  Walker  afterwards  of- 
fered to  purchase  the  estate  by  private 
contract  for  18,000^,  and  a  conditional 
contract  was  entered  into  on  the  20th  of 
September  for  sale  of  the  estate  to  him 
for  that  sum,  such  contract,  however,  to 
be  void  unless  approved  of  by  tbe  Judge 
within  ten  days. 

On  the  24th  of  September  a  summons 
was  taken  out  before  the  chief  clerk  to 
confirm  the  sale,  when  Aird,  the  solicitor 
for  the  parties  beneficially  interested  in 
three-fourths  of  the  property,  informed 
the  chief  clerk  that  he  believed  he  could 
obtain  a  purchaser  who  would  give  a 
much  larger  sum  than  18,0002.,  and  asked 
that  the  matter  might  be  adjourned  for  a 
foi'tnight;  but  the  plaintiffs'  solicitor 
having  called  the  attention  of  the  chief 
clerk  to  the  limit  of  ten  days  fixed  by  the 
contract,  the  summons  was  adjourned  till 
the  29th  of  September.  On  that  day 
Aird  asked  for  a  further  adjournment, 
stating  that  he  was  in  negotiation  with 
an  intending  purchaser,  but  the  chief 
clerk  refused  to  adjourn  the  matter  and 
made  an  order  confirming  the  contract 
entered  into  with  Walker,  who,  on  the 
1st  of  October,  paid  a  deposit  of  1,800Z., 
and  shortly  after  an  abstract  was  delivered 
to  him. 

On  the  8th  of  October  Aird  took  out  a 
summons  that  the  order  of  the  29th  of 
September  might  be  set  aside  or  varied, 
and  that  an  offer  to  purchase  the  pro- 
perty for  20,000Z.,  made  by  one  Mainprice 
after  the  29th  of  September,  might  be 
accepted. 

This  summons  had  been  adjourned  into 
Court  and  now  came  on  to  be  heard.  It 
appeared  that  the  order  of  the  29th  of 
September  had  not  been  passed  and  en- 
tered,  and  that  all  the  parties  beneficially 
interested  in  the  property  were  desirous 
that  the  latter  offer  should  be  accepted. 

Mr.  Olasse  and  Mr,  0.  H,  Anderson^  in 
support. of  the  summons,  for  the  parties 
beneficially  interested  in  three-fourths  of 
the  property. — The  order  of  the  chief 
clerk  has  not  been  passed  and  entered. 
The  contract  was  subject  to  the  approval 
of  the  Court.    The  passing  of  the  order 


has  been  intercepted  by  this  summons, 
and  the  whole  matter  is  now  open. 

The  Court  has  power  to  interfere  and 
re-open  the  sale,  though  it  is  not  a  sale 
by  auction — 

Oshorne  v.  Foreman,  8  De  Grex,  M.  & 
G.  122 ;  25  Law  J.  Bep.  Gbanc. 
340. 
The  parties  applyfaig  here  are  the  per- 
sons beneficially  interests  in   the  pro- 
perty, and  not  mere  strangers — 

MiUican  y.  Vanderplank,   11  Hare, 
136. 
This  case  does  not  come  within  the  Sale 
of  Land  by  Auction  Act,  30  A  31  Vict 
c.  48. 

Mr.  Everiit  and  Mr.  E.  Ford,  for  the 
parties  beneficially  interested  in  the  re- 
maining one-fourth  of  the  property,  sup- 
ported the  application. 

Mr.  Pearson  and  Mr.  Bobson,  for 
Walker. — The  contract  having  been  con- 
firmed by  the  chief  clerk  the  Court  can- 
not interfere,  as  there  is  no  ground  for 
suggesting  fraud  in  the  conduct  of  the 
sale.  The  only  reason  for  setting  aside 
the  sale  is  the  increase  in  the  price. 
In 

Osborne  v.  Foreman  (ubi  supra} 
the  sale  was  by  sealed  tenders,  and  a  sale 
of  that  description  is  to  be  treated  in  the 
same  way  as  a  sale  by  auction.  That 
case  came  by  way  of  appeal  to  the  House 
of  Lords,  stib  nom. 

Barlow  v.  Osborne,  6  H.L.  Cas.  556  ; 
27  Law  J.  Bep.  Chanc.  308, 
and  if  the  sale  could  have  been  treated 
as  one  by  private  contract,  the  dedsion 
would  have  been  reversed. 
They  also  cited 

Waterhouse  v.  Wilkinson,  1  Hem.  & 
M.  636. 
Mr.  Higgins  and  Mr.  Dobbs,  for  the 
trustee  for  sale. 

Mr.  Olasse,  in  reply,  referred  to 
Ware  v.  WaUan,  7  De  Gox,  M.  A  G. 
739  ;  25  Law  J.  Bep.  Chano.  199. 

Malins,  V.C,  after  stating  the  fiEU)ts  of 
the  case,  proceeded  as  follows:  Between 
the  5th  of  August,  the  day  of  the  auc- 
tion, and  the  24th  of  September,  the  day 
the  summons  was  before  the  chief  derk, 
Mr.  Aird  had  the  opportunity  of  getting 
a  better  offer,  but  even  on  the  latter  day 
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he  had  not  fonnd  a  purchaser.  On  the 
29th  of  September  coald  the  chief  clerk 
have  acted  otherwise  than  he  did?  There 
was  a  binding  contract  for  18,000Z. :  could 
he  let  the  one  purchaser  go  on  the  mere 
speculation  that  another  would  be' found? 
It  has  been  argued  that  there  was  no 
confirmation  of  the  contract  because  the 
order  of  the  chief  clerk  was  not  drawn 
up,  passed  and  entered.  I  dissent  en- 
tirelj  from  that  view.  The  confirmation 
took  place  when  the  chief  clerk  decided 
to  make  the  order  of  confirmation. 

The  real  point  is.  What  ought  the  chief 
clerk  to  have  done  on  the  29th  of  Sep- 
tember ?  If  the  matter  had  on  that  day 
been  brought  before  me  personally,  I 
should  unquestionably  then  hare  con* 
firmed  the  contract.  My  opinion  is,  that 
the  chief  clerk  was  right  in  what  he  did, 
and  that  he  did  what  I  myself  should 
have  done.  It  was  not  till  after  the  29th 
of  September  that  anyone  was  found 
who  would  give  anything  more  than  the 
18,000Z. 

Nt>w  what  is  the  principle  of  the 
Court  ?  If  this  had  been  a  sale  by  auc- 
tion before  the  Act  30  &  31  Vict.  c.  48, 
the  bidding  would  have  been  re-opened. 
That  was,  in  my  opinion,  a  most  per- 
nicions  practice,  and  most  prejudicial  to 
the  interests  of  owners  of  property.  But 
now,  since  the  Act,  biddings  on  sales 
under  the  authority  of  the  Court  cannot 
be  re-opened  except  on  the  ground  of 
fraud  or  improper  conduct  in  the  manage- 
ment of  the  sale.  I  think  that  the  prin- 
ciple of  the  Act  is  applicable  to  sales  by 
private  contract  as  well  as  to  sales  by 
auction,  and  that  a  sale  by  private  con- 
t  ract,  as  in  this  case,  is  not  to  be  disturbed 
except  on  some  of  the  grounds  specified 
in  the  Act. 

I  am,  therefore,  of  opinion  that  the 
chief  clerk  was  right  in  confirming  this 
contract.  This  summons  must  therefore 
be  dismissed,  and  the  purchaser  may  de- 
duct his  costs  from  the  purchase- money. 

Solicitors— Heniy  Aird,  for  defendants;  Wnrchant, 
PiirriB  &  Benwell,  for  the  purchaser ;  Newman, 
JeanB  &  Co.,  for  trustee. 
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James,  L.J.    i 

Cotton,  L.J.  I    Ex  parte  lacbt  ;  in  re 

Lush,  L.J.     (  lacst. 

1880.       I 

Dec.  9.     J 

OoMpontion — Creditor  omitted — Ajppli' 
cation  to  admit  Proof— Olose  of  Proceedings 
—Bankruptcy  Act,  1869  (32  ^  33  Vict. 
c.  71),  8. 126. 

When  resolutions  for  composition  under 
section  126  have  been  registered,  and  there 
is  no  trustee  appointed  to  receive  and  dis^ 
tribute  the  composition,  and  no  security 
given  for  its  payment,  a  creditor  whose  name 
has  been  omitted  from  the  debtor's  state* 
ment  of  affairs,  and  who  has  taken  no  part 
in  the  composition  proceedings,  cannot  come 
in  and  prove  his  debt. 

The  Court  of  Bankruptcy  has  no  juris- 
diction  to  entertain  a  claim  for  a  personal 
demand  against  the  debtor  himself,  when 
there  is  no  property  for  the  Court  to  ad- 
minister,     (^Per  James,  L.J.) 

Ex  parte  Carew  (44  Law  J.  Bep.  Bankr. 
67 ;  Law  Rep.  10  Ohanc.  308)  explained 
and  distinguisJied, 

'This  was  an  appeal  from  a  decision  of 
the  Chief  Judge  in  Bankruptcy. 

W.  R.  I^cey,  on  the  9th  of  August, 
1877,  filed  a  liquidation  petition,  and  at  a 
general  meeting  of  his  creditors  held  on 
the  Isfc  day  of  September,  1877,  resolu- 
tions were  passed  to  accept  a  composition 
of  19^.  11^.  in  the  pound,  payable  in  two 
years  from  the  date  of  complete  registra- 
tion of  the  resolations.  No  trustee  was 
appointed,  nor  was  any  security  given  for 
the  payment  of  the  composition. 

These  resolutions  were  subsequently 
confirmed  at  a  second  meeting  of  the 
creditors  on  the  15th  of  September,  1877, 
and  were  registered  on  the  6th  of  Decem« 
ber,  1877.  The  composition  was  duly 
paid  at  the  time  fixed  to  all  the  creditors 
whose  names  were  inserted  in  the  debtor's 
statement  of  affairs. 

Bond  claimed  to  be  a  creditor  of  Lacey, 
but  no  mention  of  his  claim  had  been 
made  in  the  statement  of  affairs,  nor  had 
he  attended  either  of  the  mectiDgs  of  the 
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creditors.  He  made  an  application  in 
March,  1880,  to  the  Conntj  Court,  asking 
that  Court  to  admit  his  proof,  but  the 
Reg^trar,  acting  as  Judge,  declined  to 
admit  it,  and  refused  his  application  on 
the  ground  that,  the  composition  proceed- 
ings having  come  to  an  end,  the  Court 
had  no  jurisdiction  to  admit  it. 

Bond  had  in  May,  1879,  taken  out  a 
debtor's  summons  against  Lacey,  but  un- 
successfully. He  denied  all  knowledge 
of  the  resolutions  for  composition  prior 
to  the  early  part  of  1880. 

On  the  7th  of  June,  1880,  Bond  ap- 
pealed to  the  Chief  Judge,  who  reversed 
the  decision  of  the  Registrar. 

The  debtor  appealed  from  the  decision 
of  the  Chief  Judge. 

Mr.  E.  0.  Willis  and  Mr.  F.  0.  Willis, 
for  the  appellant. — This  is  the  case  of  a 
claimant  whose  claim  has  not  been  men- 
tioned in  the  debtor's  statement  of  affairs, 
who  is  not  bound  by  the  composition, 
coming  in  after  registration  of  the  reso- 
lutions, and  asking  for  the  admission  of 
his  proof.  But  it  is  too  late  to  do  so 
now ;  the  proceedings  are  ended  and  the 
Court  has  no  iurisdiction  to  admit  this 
proof.  There  is  no  trustee,  and  there  is 
no  fund  which  can  be  in  any  way  attached. 
This  claimant  has  nothing  to  do  with 
the  composition,  which  is  only  a  matter 
between  a  debtor  and  his  admitted  cre- 
ditors— 

MeUiado  v.  Watson^  46  Law  J.  Rep. 
C.P.  502 ;  Law  Rep.  2  C.P.  D.  281, 
291. 
A  creditor  whose  name  is  left  out  is  at 
liberty  to  waive  the  conditions  imposed 
by  statute  for  his  benefit,  and  to  come  in 
and  join  in  passing  the  resolution  for  com- 
position, and  he  will  be  thereby  boand~ 

Campbell  ▼.  Im  Thurni,  45  Law  J. 
Rep.  C.P.  482 ;  Law  Rep  1  C.P. 
D.  267 ; 
bnt  in  that  case  the  creditor  came  in 
during  the  pendency  of  the  proceedings 
and  concurred  in  the  appointment  of  a 
trustee,  and  there  was  in  the  trustee's 
hands  a  fund  sufficient  for  the  payment 
of  the  composition.     So,  in 

Ex  parte  Oa/rew  {uhi  supra)^ 
the  claim,  which  was  in  respect  of  a  breach 


oi  trust,  was  mentioned  in  the  debtor's 
statement  of  afiairs,  and  it  was  stated 
that  a  fund  was  in  the  trustee's  hands  to 
meet  the  claim  of  that  particular  claimant 
when  ascertained. 

It  appears,  if  the  opinions  of  the  Jndges 
in 

Breslauer  v.  Broum,  47  Law  J.  Rep. 
C.P.  729 ;  Law  Rep.  3  App.  Cas. 
672, 
are  carefnlly  looked  at,  that  they  treated 
the  case  of 

Ex  parte  Garew  {ubi  suprcC) 
as  depending  on  its  own  peouliar  circnm- 
stances,  and  were  not  laying  down  a 
general  rule  that  a  creditor  omitted  from 
the  list  might  at  any  time,  even  after  the 
composition  proceedings  had  terminated, 
come  in  and  enforce  in  bankruptcy  his 
demand  which  is  purely  personal  against 
his  debtor. 

Mr,  Winslow  and  Mr.  O,  Sose-Innsi,  for 
the  creditor. — ^The  creditor  is  coming  to 
enforce  the  composition.  If  it  is  for  his 
advantage  he  may  enforce  it,  and  he  has 
a  right  to  determine  the  question  for 
himself.  Then,  is  he  barred  now  beoanse 
his  name  is  omitted,  or  his  debt  is  dis- 
puted P  A  creditor  is  not  to  be  injured 
by  reason  of  the  debtor  omitting  his  name 
from  the  list,  or  entering  his  name,  bnt 
saying  that  he  is  owed  nothing,  or  that 
his  claim  b  disputed. 

That  is  the  view  which  the  House  of 
Lords  took  of 

Ex  parte  Garew  (uhi  supra) 
when  cited  before  them  in 

Breslauer  v.  Brown  (ubi  supra). 
Lord  Blackburn  there  (p.  745)  approves 
what  was  said  by  Melliah,  L.  J.,  namely, 
that  an  application  to  the  Court  might  be 
made  under  section  126,  not  only  by  a 
creditor  who  is  bound — that  is,  by  the 
composition — because  his  name,  address 
and  the  amount  of  his  debt  had  been  pro- 
perly entered  in  the  statement,  but  by 
any  creditor  of  the  debtor  who  would, 
in  case  of  his  being  made  a  bankrupt,  or 
in  case  of  a  liquidation,  have  been  entitled 
to  prove  his  debt.  And  the  Lord  Justice 
in  that  case  said  it  was  necessary  to  de- 
cide whether  a  creditor  who  was  not 
bound  by  the  composition  might,  if  so 
minded,  take  advantage  of  the  compoai- 
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tion.  So  it  is  clear  that  that  was  part  of 
the  actual  dedsion,  and  no  obiter  dictum. 
Mr.  E.  0.  TTtWw,  in  reply. — After  regiB- 
tration  of  the  oomposition  resolations  no 
proof  of  debt  can  be  admitted.  There  is 
no  property  to  whioh  the  debt  can  attach. 
It  is  otherwise  in  bankmptcy  and  liqnida* 
tion  proceedings,  becanse  then  there  is 
property  in  the  hands  of  the  Conrt.  The 
proceedings  cannot  go  on  for  eyer,  there 
must  be  some  limit.  A  surety  cannot  be 
proceeded  against  in  the  Bankruptcy 
Court,  but  in  the  High  Court — 

Ez  parte  Mirabita;   in  re  Dale,  44 

Law  J.  Rep.   Bankr.  119;   Law 

Bep.  20  Eq.  772. 

Jahks,  L.  J. — ^I  am  of  opinion  that  the 
decision  of  the  Chief  Judge  in  this  case 
is  an  extension  of  the  doctrine  supposed 
to  be  hud  down  in  Ex  parte  Oarew^  which 
we  ought  not  to  sanction.  In  this  case 
there  is  no  property  to  be  administered, 
there  are  no  trustees,  and  no  proceedings 
pending;  there  is  nothing  now  to  be 
done  in  the  oomposition  except  to  enforce 
a  personal  demand  of  a  creditor  against 
bis  debtor.  I  am  of  opinion  that  the 
Court  of  Bankruptcy  has  no  jurisdiction 
to  entertain  a  claim  for  a  personal  demand 
against  the  debtor  himself  when  there  is 
no  property  for  the  Court  to  administer. 

When  the  judgment  of  Lord  Justice 
Mellish  in  Ex  parte  Oarew^  in  which  I 
seem  to  haye  concurred,  was  read  to  us, 
it  did  strike  my  mind  as  something  which 
I  was  not  prepared  to  accept.  But  it 
must  be  read  with  reference  to  the  £EU)t8 
of  the  case. 

In  that  case  the  debtor  in  his  statement 
of  affairs  mentioned  the  fact  of  a  claim 
being  made  against  him,  stating  that  the 
amount  of  the  claim  was  under  discussion 
in  another  Court ;  and  then  a  fund  was 
pnt  into  the  hands  of  trustees  not  merely 
to  meet  the  composition  due  to  those 
creditors  whose  claims  were  admitted,  but 
also  to  proyide  for  the  other  particular 
claim  when  ascertained.  The  debtor 
applied  to  the  trustees  for  the  return  to 
him  of  the  surplus  remaining  after  paying 
the  admitted  creditors'  claim,  and  the 
Court  held  that  it  had  jurisdiction  to 
determine  his  claim  to  the  surplus,  and 
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refused  to  hand  oyer  the  surplus  to  him 
as  long  as  the  debt  was  not  ascertained 
to  meet  which,  among  others,  the  fund  had 
been  placed  in  the  trustees'  hands.  That 
was  the  whole  of  the  decision.  And 
what  the  Lord  Justice  really  said  was 
that  a  creditor  might  waiye  a  condition 
imposed  for  his  benefit  by  section  126, 
and  come  in  and  bind  himself  by  a  com- 
position while  the  whole  thing  was  in 
fieri  and  incomplete. 

And  that  was  the  yiew  of  Lord 
Hatherley  in  BreslcMcr  y.  Brown,  in  which 
Lord  Blackburn  concurred,  that  such 
conditions  could  be  waiyed  by  creditors 
whose  debts  were  not  admitted  during 
the  pendency  of  the  proceedings.  Now 
here,  in  my  opinion,  there  is  nothing  that 
can  be  alleged  to  be  pending.  If  there  is 
to  be  no  limit  of  this  kind  a  creditor 
might  oome  in  at  any  time,  any  number 
of  years  after  registration  of  the  compo- 
sition resolution,  and  say,  I  am  a  creditor : 
you  haye  engaged  to  pay  your  creditors 
so  many  shillings  in  the  pound.  Ton 
haye  omitted  my  name  from  the  list  of 
those  creditors,  which  you  ought  to  haye 
entered.  Now  pay  me  those  so  many 
shillings  in  the  pound  on  my  debt.  The 
creditor  whose  claim  was  omitted  was 
not  bound  to  take  the  composition ;  he 
can  bring  his  action  for  the  whole  debt. 
Why  then  should  he  come  for  the  smaller 
sum  P  The  whole  thing  seems  to  me  to 
be  unreasonable.  He  is  coming  simply 
to  enforce  a  personal  remedy  against  his 
debtor  for  a  smaller  sum,  when  he  has 
neyer  bound  himself  to  g^ye  up  his  whole 
debt. 

In  the  case  of  Brealauer  y.  Broum  the 
creditor  had  come  in,  and  was  put  in  the 
list  of  creditors  for  a  smaller  sum ;  and 
he  claimed  payment  in  respect  of  a  larger 
sum  which  had  not  been  inserted  in  the 
debtor's  statement.  His  acceptance  of  a 
composition  in  respect  of  the  smaller 
debt  could  not  entitle  the  debtor  to  say 
that  he  had  bound  himself  by  the  com- 
position in  respect  of  the  other  debt ;  and 
it  was  therefore  held  that  he  was  still  a 
creditor  and  entitled  to  sue  the  debtor 
for  the  whole  amount  of  the  larger  debt 
So,  here,  the  respondent  might  haye  taken 
proceedings   against  the  debtor  for  his 
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debt,  and,  indeed,  he  seems  to  have  done 
so,  bat  did  not  succeed ;  and  having  failed 
in  those  proceedings,  he  now  attempts 
to  fall  back  on  the  composition.  Bat  he 
cannot  do  this.  He  mast  be  taken  to 
have  known  of  the  composition  proceed- 
ings, of  which  th&  statutory  notices  were 
given,  and  if  he  did  not  choose  to  attend 
them  it  was  his  own  fault.  This  case  is 
not  really  governed  by  Ex  parte  GareWj 
when  rightly  understood. 

OoTTON,  L.J. — lam  of  the  same  opinion. 
The  appellant  here  filed  a  liquidation  peti- 
tion in  1877 ;  but  the  proceedings  resulted 
in  an  arrangement  for  a  composition, 
which  became  binding  by  virtue  of  re- 
solutions duly  passed,  and  the  registra- 
tion of  the  resolutions.  The  respondent 
alleges  that  he  was  then  and  is  now  a 
creditor,  but  his  claim  is  disputed.  His 
name  was  not  inserted  in  the  debtor's 
statement  of  affairs,  nor  did  he  take  any 
part  in  the  proceedings  under  the  petition. 
Therefore,  under  section  126  of  the  Bank- 
raptcy  Act,  1869,  he  is  clearly  not  bound 
by  the  composition ;  and  the  question  is, 
whether  he  should  resort  to  the  ordinary 
tribunals  to  have  the  debt  ascertained 
and  to  obtain  a  judgment  for  it  against 
the  debtor,  or  whether  he  is  at  liberty  to 
come  in  and  prove  for  his  debt  in  the 
Bankruptcy  Court,  and  obtain  a  composi- 
tion of  19«.  11^(2.  in  the  pound.  In  my 
opinion  he  is  not  entitled  to  come  to  the 
Court  of  Bankruptcy.  Section  126  pro- 
vides that  a  composition  shall  not  affect 
the  rights  of  any  creditors  other  than 
those  properly  named  in  the  debtor's 
statement  of  affairs.  But  it  is  said.  Can 
any  creditor  be  excluded  from  the  benefit 
of  the  composition  by  fraud  of  the  debtor 
or  other  circumstances  P  If  in  the  debtor's 
statement  a  debt  is  improperly  set  down, 
the  statement  can  be  corrected  under  a 
subsequent  cktuse  in  the  section,  before 
the  resolution  becomes  binding,  and  if  anv 
creditor  is  not  named  in  the  list  of  credi- 
tors and  comes  in  and  asserts  his  claim 
before  the  composition  becomes  binding, 
the  statement  can  be  amended  before 
registration.  If  he  does  not  come  in,  that 
case  is  provided  for  by  section  126,  for  he 
is  not  bound  by  the  composition,  and  he 


can  follow  his  ordinary  remedy  and  sue 
his  debtor  for  the  full  amount  of  the  debt. 
And,  moreover,  there  is  the  further 
clause  in  the  section  enabling  the  Court 
to  make  the  debtor  a  bankrupt  if  it  ap- 
pears to  the  Court  that  a  composition 
cannot,  for  any  sufficient  cause,  proceed 
without  injustice  or  undue  delay  to  the 
creditors  or  the  debtor. 

That  clause  could  be  made  available  for 
the  purpose  of  preventing  a  composition, 
which  ought  to  provide  for  all  the  credi- 
tors, being  made  for  the  benefit  of  some 
only,  exclusive  of  others  who  ought  to  be 
inserted  in  the  list.  But  here  there  is 
no  suggestion  of  anything  of  that  kind. 
We  are  not  asked  to  decide  whether  any 
such  measures  ought  to  be  taken,  or 
whether  the  composition  is  bad  through 
fi*aud,  but  whether  an  alleged  creditor, 
omitted  from  the  list,  can,  after  registra- 
tion  of  the  resolutions,  elect  to  take  pro- 
ceedings against  his  debtor  in  the  Court 
of  Bankruptcy  instead  of  before  the  ordi- 
naiy  tribunal.  In  my  opinion  he  can 
not.  There  is  no  provision  in  the  Bank- 
ruptcy Act  or  the  rules  to  that  effect. 
When  the  resolutions  have  been  registered 
all  the  Court  of  Bankruptcy  can  do  is  to 
enforce  the  provisions  of  a  composition. 
On  the  construction  of  the  section  alone^ 
independently  of  decision,  I  am  of  opinion 
that  the  appeal  ought  to  be  allowed. 

But  two  cases  are  relied  upon  on  behalf 
of  the  respondent. 

The  case  of  Ex  parte  Garew  really 
presents  no  difficulty,  because  the  claim 
there  was  mentioned  in  the  debtor's 
statement  of  affairs  as  a  claim  the  amount 
of  which  could  not  be  ascertained,  and 
as  of  such  a  nature  that  it  could  not  be 
stated  definitely ;  and  a  fund  was  placed 
in  the  hands  of  trustees,  and  a  trust  deed 
was  executed  which  regulated  the  dis- 
tribution of  the  trust  fund  among  the 
creditors  mentioned  in  the  debtor's  state- 
ment, and  also  the  particular  claimant. 
Lord  Justice  Mellish  in  his  judgment 
says,  that  "  if  it  were  a  case  of  bank- 
ruptcy or  liquidation  it  would  be  clear 
that  a  creditor  who  was  suing  the  debtor 
with  other  persons  in  Chancery  might 
present  his  claim  and  might  ask  the 
Court  of  Bankruptcy  to    postpone   ibe 
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proof  of  the  debt  nntil  the  case  had  been 
decided  in  Chancery."  And  why,  it  is 
said,  shonld  not  that  be  done  here  ?  Bafc 
that  case  was  not  like  this,  where  the  only 
question  is  as  to  the  right  to  proceed 
against  the  debtor  personally  in  the  Conrt 
of  Bankruptcy ;  but  the  question  there 
was,  whether  a  fand  was  to  be  handed  over 
to  the  debtor  without  regard  to  the  claim 
in  the  Chancery  suit,  when  the  claim  was 
mentioned,  and  stated  for  the  purpose  of 
account  to  be  1,5002.,  and  the  amount  put 
into  the  trustees'  hands  was  calculated  on 
the  basis  of  proyiding  for  the  claim  when 
and  if  properly  ascertained  and  estab. 
lished.  The  decision  in  that  case  may 
well  be  right  without  being  in  favour  of 
the  respondent  here.  No  doubt  there 
are  observations  made  by  Lord  Justice 
Mellish  which  go  further,  but  a  Judge's 
observations  must  always  be  considered 
with  reference  to  the  case  before  him. 
The  claimant  in  that  case  had  given  notice 
of  his  claim  to  the  trustees  before  the 
close  of  the  proceedings — that  is,  before 
the  registration  of  the  resolutions. 

Then  it  is  said  that  we  are  bound  by 
what  is  said  by  Lords  Hatherley  and  Black- 
bum  upon  Ex  parte  Oarevo  in  the  case  of 
Breslauer  v.  Brown  in  the  House  of  Lords  ; 
and  although  their  observations  were  not 
necessary  for  the  purposes  of  the  opinion 
which  they  gave — for  they  were  removing 
Ex  parte  Uarew  out  of  their  way,  not 
relying  upon  it — yet  th^  are  entitled  to 
the  greatest  weight.  Lord  Hatherley, 
however,  does  put  the  decision  in  that 
case  upon  the  ground  to  which  I  have  re- 
ferred that  (p.  736)  "  the  creditor  might, 
as  against  the  debtor,  come  in  at  any  time 
before  the  actual  distribution  of  the  fund 
had  been  completed,"  and  waive  the  con- 
ditions which  were  provided  for  his 
benefit,  and  might  elect  to  have  the  benefit 
of  the  composition.  Lord  Blackburn 
possibly  made  use  of  expressions  which 
seem  to  go  farther,  but  there  is  that  in  his 
expressions  which  shews  that  he  was 
dealing  with  the  case  of  a  creditor  whose 
claim  had  been  omitted  from  the  list,  but 
who  came  in  before  the  resolutions  had 
been  restored.  He  says  (p.  746),  "I 
take  it  that  if  a  man  came  in  during  the 
proceedings,  and  said,  I  claim  to  prove  for 
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1,000Z.,  which  has  been  left  out  of  the 
list ;  and  if  his  proof  was  admitted  and 
then  he  used  his  power  to  vote  against 
the  composition,  .  .  .  waiving  the  condi- 
tion for  his  benefit  for  the  very  purpose 
of  opposing  the  resolution,  nevertheless,  if 
the  resolution  was  carried  by  a  statutory 
majority  he  would  be  bound  by  it.     He 
would    have  subjected  himself    to    the 
jurisdiction  of  the  Court  of  Bankruptcy, 
which  might  in  a  summary  manner  pre- 
vent his  suing  for  the  debt  if  he  was 
offered     the     composition,  .  .  .  because 
he  had  become  a  party  to  the  proceed- 
ings."   He  there  is  referring,  as  it  seems 
to  me,  to  the  case  of  a  creditor  coming 
in  before  the  composition    proceedings 
have  euded — that  is,  before  the  resolu- 
tions passed  have  been  made  binding  by 
registration.     Under  the  circumstances, 
I  cannot  think  the  case  of  Ex  parte  Oarew 
an  authority  for  the  present  case ;  and  I 
am  of  opinion  that  nothing  said  by  Lord 
Hatherley  or  Lord  Blackburn  ought  to 
prevent  us  from  exercising  our  own  judg- 
ment upon  the  construction  of  the  statute. 
I  should  not  wish  to  get  rid  of  anv- 
thing  which  was  said  by  the  Judges  merely 
on  the  ground  that  it  was  unnecessary 
for  the  decision.     But,  looking  fairly  at 
what  was  said  by  Lords  Hatherley  and 
Blackburn,  I  do  not  think  that  either  of 
them  intended  to  lay  down  anything  in- 
consistent with  our  present  decision. 

Lush,  L.J. — I  am  of  the  same  opinion. 

Mr,  Winsl&w  asked  for  leave  to  appeal 
to  the  House  of  Lords,  which  was  re- 
fused. 


r 

Solicitors— John  Evans  &  Peacock,  for  appellant; 
Ot.  Rose,  Innes  &  Son,  for  respondent. 
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[IN  THE  COURT  OF  APPEAL.] 

Bankruptcy. 

Jessbl,  M.It. 

Jambs,  L.J.     I         Ex  parte  punnett  ; 

Lush,  L.  J.      (  in  re  kitchin. 

1880. 
Nov.  11, 18. 

Mortgage — First  and  Second — Attorn^ 
ment  Clause  in  each  Deed  — Distress  under 
Second  Attornment — Valid  against  Trustee 
in  BamJcruptcy, 

K,f  the  lessee  of  a  hotel,  demised  it  by  way 
of  mortgage  to  P.  to  secure  an  advance. 
The  deed  contained  an  attornment  clause  by 
which,  "for  better  securing  payrnent  of  the 
interest,**  the  mortgagor  attorned  tenant  to 
ths  mortgagee  at  a  rent  which  was  equal  to 
the  amount  of  the  yearly  interest  on  the  sumt 
advanced,  K,  subsequently  mortgaged  the 
same  premises  to  H,  The  deed  recited  the 
first  mortgage,  and  contained  an  attorn^ 
ment  clause  in  similar  words  to  that  in  the 
first  mortgage. 

K,  filed  a  liquidation  petition  on  the 
3rd  of  July,  1879.  Trustees  were  ap- 
pointed on  the  lUh  of  July.  Afterwards 
the  first  mortgagees  distrainedfor  a  quarterns 
rent  due  under  the  attornment  clause  in 
their  mortgage  on  the  ISth  of  July.  In 
September  the  second  mortgagee  distrained 
under  his  attornment  clause  for  a  half^ 
year's  rent  d/ue  in  Augiist.  Tlie  hotel  was 
subsequently  put  up  for  sale  by  a^iction  by 
the  first  mortgagees  wider  an  arrangement, 
and  the  trade  fUctwres  and  also  tlie  furniture 
and  loose  chattels  were  sold  : — 

Held,  that  the  second  mortgagee  had  a 
right  to  distrain  after  the  bankruptcy  of  K. 
Wider  the  attornment  clause  in  his  mwtgage 
for  one  year*s  rent,  and  that  his  right  was 
not  at  all  affected  by  the  fact  that  there  was 
a  prior  attornment  to  a  prior  mortgagee. 

The  attornment  being  for  the  better  se* 
curing  payment  of  the  interest  does  not  con- 
stitute between  mortgagor  and  mortga>gee 
the  relation  of  tenant  and  landlord  only, 
nor  compel  the  mortgagee  to  elect  between 
his  character  of  mortgagee  and  landlord. 
He  remains  mortgagee  with  all  the  incidents 
attaching  to  thai  position. 

The  attornment  is  merely  an  additional 
security.  Therefore  fixtures  added  by  the 
mortgagor  after  the  date  of  the  mortgage 


held  to  pass  to  the  mortgagee  (n  his  eapa^ 
city  of  mortgagee. 

Morton  v.  Woods  (9  B.  A  S.  632 ;  37 
Law  J.  Eep.  Q.B.  242  ;  Law  Bep.  3  QJ3. 
658 ;  affirmed  9  B.  <fc  S.  650 ;  38  Law  J. 
Hep.  Q.B.  81 ;  Law  Bep.  4  Q.B.  293) 
approved  and  followed. 

Kitchin,  the  lessee  of  the  Pelican 
Hotel  for  a  long  term  of  years,  mortgaged 
his  leasehold  premises  by  way  of  demise 
to  Punnett  and  Stokes  to  secure  payment 
of  a  sum  of  money  and  interest.  The 
deed  contained  no  assignment  of  the 
hotel  fixtures  ;  it  contained,  however,  the 
usual  power  of  sale  and  the  following 
provision : — 

"  And  for  the  purpose  of  better  securing 
the  punctual  payment  of  the  interest  of 
the  said  principal  sum,  the  mortgagor 
doth  hereby  attorn  tenant  to  the  mort- 
gagee of  the  hereditaments  and  premises 
hereby  demised  at  the  clear  yearly  rent 
of  3992.,  to  be  paid  quarterly  on  the  18th 
day  of  April,  the  18th  day  of  July, 
the  18th  day  of  October,  and  the  18Ui 
day  of  January,  the  first  quarterly  pay- 
ment to  become  due  and  to  be  made  on 
the  18th  day  of  April,  1877.  Provided 
always,  that  the  mortgagees  or  the  sur- 
vivor of  them,  or  the  executors,  adminis- 
trators or  assigns  of  such  survivor,  Uieir 
or  his  assigns  may  at  any  time  after  the 
said  18th  of  April,  1877,  enter  into  and 
upon  the  said  hereditaments  and  premises, 
or  any  part  thereof,  and  determine  the 
tenancy  hereby  created,  without  giving 
to  the  mortgagor  notice  to  quit."  The 
rent  reserved  by  the  clause  was  about 
equal  to  the  yearly  interest  upon  the 
mortgage  debt. 

On  the  4th  of  February,  1878,  Kitchin 
mortgaged  the  same  premises  to  B.  S. 
Hawks  by  way  of  underlease  to  secure  a 
sum  advanced  and  interest.  The  deed 
recited  the  former  mortgage,  and  was 
expressly  made  subject  to  the  former 
mortgage  security.  The  deed  also  con- 
tained an  attornment  clause  in  the  same 
words  as  the  former  deed,  except  that  the 
rent  reserved  was  225Z.,  and  was  payable 
half-yearly.  This  rent  was  also  equal  to 
the  year's  interest  on  the  mortgage  debt 
at  five  per  cent. 
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On  the  3rd  of  July,  1879,  Kitohin  pre- 
seBted  a  liqnidatioii  petition,  and  on  the 
14th  of  the  same  moniji  trustees  were  ap- 
pointed. 

On  the  25th  of  Angast,  1879,  the  first 
mortgagees  distrained  for  one  quarter's 
rent  dae  nnder  the  attornment  danse  on 
the  18th  of  Jalj  previously. 

On  the  4th  of  September,  1879,  the 
second  mortgagee  distrained  on  the 
debtor's  goods  in  the  hotel  for  112Z.  10«., 
the  amount  of  a  half.year's  rent  due  to 
him  under  the  attornment  clause  on  the 
4th  of  August  previously. 

An  arrangement  was  come  to  on  the 
29th  of  September,  1879,  under  which, 
without  prejudice  to  the  trustees'  right  of 
oontestine  the  validity  of  the  two  dis- 
tresses, the  first  mortgagees  put  up  the 
hotel  for  sale  as  a  going  concern,  and 
thereby  realised  3,3402. ;  and  also  as  the 
agents  for  the  trustees  in  the  liquidation 
sold  the  trade  fixtures  by  valuation  for 
5261,,  and  the  furniture  and  loose  chattels 
for  7342.  8s. 

The  trustees  in  the  liquidation  claimed 
the  526Z. ;  and  the  value  of  the  goodwill 
of  the  house,  it  not  being  expressly  com- 
prised in  the  first  mortgage,  such  value 
to  be  allowed  out  of  the  purchase-money 
of  the  hotel. 

They  also  refused  to  allow  any  de- 
duction out  of  the  734Z.  8«.,  the  proceeds 
of  the  furniture  and  chattels  in  respect 
of  the  distresses  made  by  the  mortgagees 
and  the  expenses  connected  with  them. 

The  trustees  applied  to  the  Court  to 
have  these  questions  settled,  when  the 
registrar  decided  that  the  trustees  were 
entitled  to  the  value  of  the  goodwill,  and 
also  to  the  money  realised  l^  the  sale  of 
the  trade  fixtures,  and  ordered  the  5262. 
to  be  paid  to  them  accordingly,  and  de- 
clared them  to  be  entitled  to  the  7342. 85., 
after  deducting  the  amount  of  the  distress 
levied  by  the  first  mortgagees  and  the 
expenses  of  such  levv;  and  further  de- 
clared that  the  second  mortgagee  was  not 
entitled  to  distrain  for  any  rent  payable 
to  him  under  his  distress,  and  could  not 
accordingly  retain  the  amount  he  had  so 
levied  thereunder. 

The  first  and  second  mortgagees  ap- 
pealed. 
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The  counsel  for  the  trustees  upon  the 
opening  of  the  appeal  gave  up  all  claim 
to  such  of  the  fixtures  as  had  been  an- 
nexed to  the  public-house  before  the  date 
of  the  first  mortgage. 

Mr.  Winshw  and  Mr.  W.  B.  Heathy  for 
the  appellants. — The  goodwill  must  go 
with  the  house,  as  there  is  nothing  per- 
sonal to  the  proprietor  of  the  house — 
Ohissum  V.  Dewes,  5  Buss.  29  ; 
King  v.  The  Midland  RaiUoa/y  Oon^ 

pany^  17  W.  E.  113 ; 
Qinesi  v.  Oooper,  49  Law  J.   Rep. 
Chanc.  601 ;  Law  Rep.  14  Gh.  D. 
596. 

On  the  question  of  the  double  attorn- 
ment, we  submit  that  there  is  nothing 
unlawful  or  fraudulent  within  the  bank- 
ruptcy  law. 

A  mortgagor,  iaotead  of  borrowing 
20,0002.  from  A  and  attorning  for  the 
rent  equal  to  the  rate  of  interest  on  the 
whole  sum,  borrows  10,000Z.  from  A  and 
attorns  to  him  for  rent,  and  10,0002.  from 
B  and  attorns  to  him. 

The  objection  as  to  the  impossibility  of 
there  being  two  landlords  cannot  really 
be  sustained.  The  tenancy  created  by 
an  attornment  is  really  a  fiction  to  enable 
the  agreement  between  the  parties  to  be 
carried  out ;  and  if  the  fiction  is  good  in 
the  first  attornment  it  should  be  good  in 
the  second.  A  man  may  even  by  con- 
tract bind  himself  to  become  tenant  of 
his  own  land — Bacon* s  Abridgment^  7th 
ed.  vol.  iv.  850. 

The  bankrupt  himself  would  have  been 
estopped  from  denying  the  tenancy  ;  for 
although  facts  appear  on  the  mortgage 
deed  which  shew  that  the  mortgagor  has 
only  an  equity  of  redemption,  if  the 
parties  have  agreed  that  the  relation  ot 
landlord  and  tenant  shall  be  created 
between  them,  it  does  not  matter  that 
the  proposed  landlord  shall  have  no  legal 
reversion — 

JdUy  V.  ArhUhnot^  4  De  Gex  &  J. 
224 ;  28  Law  J.  Bep.  Chanc.  547  ; 
Morton  v.  Woods  {uhi  supra). 

In  the  latter  case  the  action  was 
brought  by  the  assignees  in  bankruptcy 
of  the  mortgagor  to  recover  the  distress 
levied  by  the  second  mortgagees,  and 
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there  even  as  agaiDst  the  creditors  the 
distress  was  upheld.  On  the  question  of 
the  validity  of  an  attornment  clause,  they 
referred  to 

Ex  parte  Williams;  in  re  Thompson^ 
47  Law  J.  Rep.  Bankr.  26 ;  Law 
Rep.  7  Ch.  D.  138 ; 
Be  The  Stockton  Iron  Furnace  Com- 
pany, 48  Law  J.  Rep.  Chaise.  417; 
Law  Rep.  10  Ch.  D.  335 ; 
Ex  parte  Jackson ;  in  re  Bowes,  Law 
Rep.  14  Ch.  D.  725. 
Mr.  A,    Wills  and  Mr,  A,  Powell,  for 
the  trustees. — In 

Morton  v.  Woods  (ubi  supra) 
there  was  only  one  attornment  clause, 
and  it  is  conceivable  that  a  mortgagor 
might  enter  into  a  contract  of  tenancy 
with  his  mortgagee,  even  though  not 
legally  enforceable.  But  here  there  was 
by  the  first  mortgage  an  actually  sub- 
sisting tenancy,  and  there  cannot  be  two 
attornments — 

Ooke  Lit.  310a. 
But  we  admit  that  if  that  case  is 
correct,  it  will  be  difficult  to  find  any 
otherdistinction ;  for  what  it  substantially 
decided  was,  that  even  as  against  cre- 
ditors the  Court  would  give  effect  to  a 
fiction,  and  if  to  one,  why,  it  may  be  said, 
should  it  not  give  like  effect  to  a  second  ? 
[Lush,  L.J. — It  is  a  legal  fiction  to 
effectuate  the  actual  intention  of  the 
parties.] 

Then,  as  regards  the  fixtures,  the 
tenancy  created  by  the  clause  was  from 
year  to  year,  and  the  term  passed  to  the 
trustee  by  the  bankruptcy,  and  he  having 
the  usual  rights  of  a  tenant,  the  trade 
fixtures  affixed  during  the  term  passed 
to  him  also — 

Ex   parte    Temple,    1    Glyn    A    J. 
216. 
If  the  mortgagees  take  the  advantages 
of  a  landlord's  position,  they  must  also 
take  the  disadvantages  attached  to  it — 
Ee  The  Stockton  Iron  Furnace  Oom* 
pany  (ubi  s^ipra). 

Jessel,  M.R. — The  question  of  good- 
will has  really  not  been  argued.  It  is 
quite  plain  that  the  goodwill  of  a  public- 
house  passes  with  the  public-house.  In 
such  a  case  the  goodwill  is  the  mere  habit 


of  the  customers  resorting  to  the  house. 
It  is  not  what  is  called  a  personal  good. 
will.  Therefore  as  to  that  there  is  really 
no  more  to  be  said. 

The  other  two  points  certainly  are  very 
singular.  The  first  is  this:  The  first 
mortgagee  of  a  leasehold  public-house 
took  a  proviso  for  attornment  as  tenant ' 
from  the  mortgagor  to  secure  the  in- 
terest, on  his  mortgage;  the  second  mort- 
gaged did  the  same,  and  it  appeared  on 
the  face  of  the  second  mortgage  that  the 
first  mortgage  was  still  outstanding  and 
undischarged.  The  question  we  have  to 
decide  is,  whether  under  these  circnm- 
stances  the  second  mortgagee  had  a  right 
to  distrain  after  the  bankrnptoy  of  the 
mortgagor  for  rent  accrued  under  his 
attornment  before  the  bankruptcy,  of 
course  not  exceeding  a  year's  rent,  which  is 
the  limit  fixed  by  the  34th  section  of  the 
Bankruptcy  Act.  We  think  he  had.  It 
appears  to  me  that  the  case  is  really 
decided  by  Morton  v.  Woods,  which  is  the 
decision  of  five  Judges  of  the  Exchequer 
Chamber,  affirming  an  unanimous  jndg. 
ment  of  the  Court  of  Queen's  Bench. 
Even  if  I  differed  from  the  ratio  decidendi^ 
which  I%do  not  for  a  moment  say  that  I 
do,  I  should  hold  that  I  was  bound  by 
that  decision. 

Then  it  comes  to  this :  Is  there  any 
fair  and  intelligible  distinction  to  be 
drawn  between  the  two  cases  ?  Now  I 
assent  to  an  observation  which  has  fallen 
very  often  from  Lord  Justice  James,  that 
we  must  not  fritter  away  decided  cases 
by  drawing  fine  distinctions.  There  is 
really  no  substantial  distinction  between 
the  two  cases.  If  the  second  mortgage 
created  the  relation  of  landlord  and  tenant, 
which  it  did  by  the  operation  of  a  legal 
fiction  (I  am  not  at  all  finding  fault  with 
legal  fictions — they  are  necessary  for  the 
purposes  of  justice :  they  are  merely  a 
mode  of  putting  in  legal  form  the  con- 
tracts of  the  parties) — if  that  is  so,  does 
it  make  any  difference  that  there  was  a 
prior  attornment  to  a  prior  mortgagee  ?  I 
do  not  see  how  it  can.  If  by  a  oontract^ 
notwithstanding  the  &ct  is  known  that 
the  legal  estate  is  outstanding  in  a  mort- 
gagee and  that  the  mortgagor  is  not 
really  the  owner  of  the  reversion,  you 
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can  create  a  tenancy  between  the  second 
mortgagee  and  the  mortgagor  bj  what 
may  be  called  estoppel  or  quasi  estoppel 
(it  does  not  matter  what  term  we  use),  it 
appears  to  me  that  there  is  nothing  either 
in  law  or  in  good  sense  to  prevent  the 
same  arrangement  being  made  with  more 
than  one  mortgagee.  Otherwise  this 
would  happen  :  if  a  mortgage  were  made 
to  two  mortgagees  by  the  same  deed,  and 
the  mortgagor  were  to  attorn  tenant  to 
the  two  mortgagees,  there  being  a  proviso 
between  themselves  that  the  one  should 
be  first  and  the  other  second,  that  would 
be  good ;  but  if  the  one  mortgage  were 
made  by  a  deed  dated  the  day  after  the 
other  it  would  be  bad.  It  appears  to  me 
that  that  would  be  a  mere  over-refinement, 
and  consequently,  having  regard  to  the 
decisions  which  I  have  mentioned,  I  think 
that  the  right  to  distrain  exists,  and  that 
effect  ought  to  have  been  given  to  it.  • 

The  only  other  point  is  this :  The 
proviso  in  the  first  mortgage  is,  '*  For  the 
purpose  of  better  securing  the  punctual 
payment  of  the  interest  of  the  said  princi- 
pal 8um,  he,  the  mortgagor,  doth  hereby 
attorn  tenant  to  the  mortgagees  of  the 
hereditaments  and  premises  hereby  de- 
mised at  the  clear  yearly  rent  of  399Z.," 
and  so  on.  It  is  argued  on  behalf  of  the 
respondents  that  certain  fixtures  which 
were  affixed  to  the  house  after  the  date  of 
the  first  mortgage  by  the  mortgagor  be- 
came after  the  bankruptcy  .the  property 
of  the  trustees — in  other  words,  that  the 
mortgagor  is  to  be  treated  as  a  tenant  and 
the  mortgagees  as  landlords  and  nothing 
more,  the  fixtures  in  question  being  trade 
fixtures  paid  for  out  of  the  mortgagor's 
own  moneys;  and  it  was  said  that  the 
mortgagees  were  bound  to  elect  between 
their  character  as  mortmgees  and  their 
character  as  landlords.  But  really,  inde- 
pendently of  The  Stockton  Iron  Furnace 
Oompany*8  case,  which  appears  to  me  to 
govern  this  point  also,  on  principle  that 
cannot  be  the  real  moaning  of  the  con- 
tract between  the  parties.  The  very  words 
are  "  for  better  securing  the  punctual  pay- 
ment of  the  interest,''  not  to  destroy  the 
position  of  mortgagee;  and,  as  was  pointed 
oat  in  that  case  by  Lord  Justice  James 
and  Lord  Justice  Bramwell,  the  mort- 
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gagee  becomes  mortgagee  in  possession 
and  liable  to  account  as  such.  There  is 
not  any  case  of  election  between  two 
characters.  He  remains  mortgagee,  with 
all  the  incidents  which  attach  to  that 
position.  The  attornment  is  a  super- 
added security,  and  there  is  nothing, 
therefoi'e,  between  which  he  must  elect. 
It  is  merely  an  additional  security.  That 
is  the  bargain  between  the  parties.  There- 
fore it  appears  to  me  that  the  mortgagee 
still  retains  the  same  rights  in  regard  to 
the  fixtures  as  if  no  attornment  clause 
had  been  inserted,  and  consequently  that 
all  the  fixtures  are  comprised  in  the 
security. 

James,  L.J. — I  concur. 

Lush,  L.J. — I  am  entirely  of  the  same 
opinion.  I  would  observe  that  Morton  v. 
Woods  governs  the  present  case  entirely, 
unless  there  is  some  distinction  to  be 
found  on  the  ground  that  here  the  mort- 
gagor had  already  attorned  and  agreed  to 
stand  in  the  relation  of  tenant  to  the  first 
mortgagees.  Morton  v.  Woods,  I  may  also 
say,  is  supported  by  the  case  of  The 
Stockton  Iron  Furnace  Company  in  this 
Court,  the  decision  in  which  is  exactly  on 
the  same  ground  and  to  the  same  effect 
upon  both  points. 

Now  is  there  any  distinction  ?  Does 
the  fact  that  the  mortgagor  had  al* 
ready  agreed  to  stand  in  the  relation  of 
tenant  to  a  first  mortgagee  disqualify  him 
from  creating  the  same  relationship  be- 
tween himself  and  a  second  mortgagee  ? 
I  cannot  imagine  any  principle  of  law 
which  would  prevent  a  person,  if  he 
chooses  to  do  so,  from  undertaking  that 
relationship  to  two  distinct  persons.  The 
object  of  each  attornment  is  perfectly 
clear.  It  is  to  secure  the  interest  payable 
on  the  mortgage  debt,  and  if  there  is  no 
distinction  on  that  ground  then  there  is 
no  distinction  whatever  between  the  pre- 
sent case  and  Morton  v.  Woods  or  The 
Stockton  Iron  Furnace  Oompany*s  case. 

Now  as  to  the  fixtures,  I  entirely  agree 
with  what  has  been  said.  The  object  of 
the  attornment  was  the  further  security 
of  the  mortgagee.  Then  everything  that 
the    mortgagor  adds   to  the  house  to 
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improve  its  value  must  be  taken  to  be  an 
accretion  for  the  benefit  of  the  mortgagee. 
He  does  not  become  tenant  for  all  par- 
poses,  as  if  there  were  no  other  relation 
between  the  parties.  The  relation  is  onlj 
created  as  subsidiary  to  the  mortgage, 
and  is  to  operate  as  an  additional  and 
better  security  to  the  mortgagee.  There- 
fore, all  the  fixtures  which  were  added 
afterwards  must  be  taken  by  him  in  his 
capacity  of  mortgagee  and  pass  to  him 
under  the  mortgage. 


Solicitors — Hawks,  Stokes  &  McKewan,  for 
appellaDts;  Hindson,  Miller  &  Vernon,  for 
trusteM. 


N,  V.C.  1 

880.       \ 
^  2,  7.  J 


Bacon,  V.C. 
1880. 
Dec. 


JOHNSTOHE  V,  COX. 


Price  of  Ojfficer^s  Oommisston — Mortm 
gages — Notices — Betirement  of  Officer — 
PriorUies. 

Money  paid  to  army  agents  by  the  Army 
Purchase  Oommissioners  €u  the  value  of 
an  offi^ier^s  commission  is  not  payahle  to 
the  officer  until  his  retirement  has  been 
gaaeUed;  and^  therefore^  notices  given  to 
the  army  agents  by  incumbrancers  before 
the  publteation  of  the**  Oazette**  are  inopera- 
tive. 

An  offi^ier  charged  the  value  of  his  com" 
mission  in  favour  of  three  different  m^rU 
ga^gees  (who  had  no  notice  of  ea^yh  other's 
securities).  On  the  29th  of  March,  1879, 
the  Army  Purchase  Oommissioners  sent  to 
the  army  agents  a  warrant  to  draw  on  the 
Paymaster '  General  for  BOOL,  being  the 
amount  due  to  the  officer  "  on  his  retire- 
ment ^  The  army  agents  received  the 
800Z.,  and  carried  it  to  the  credit  of  the 
commissioners  on  aceownt  of  the  officer. 
The  officer's  retirement  was  gazetted  on 
the  16th  of  May.  The  first  mortgagee 
gave  notice  of  his  charge  in  1875,  and  on 
the  29th  of  March,  1879.  The  second 
mortgagee  gave  notice  an  the  17th  of  May, 


The  third  mortgagee  gave  notice  on  the 
2dth  of  March  and  the  17th  of  May  : — 

Held,  that  by  virtue  of  their  notices  the 
second  mortgagee  was  entitled  to  rank  first, 
and  the  third  mortgagee  to  rank  second. 

The  costs  of  all  parties  were  ordered  to 
be  paid  out  of  the  fwnd. 

On  the  5th  of  October,  1875,  Captain 
A.  M.  Smith  charged  all  moneys  which 
he  would  be  entitled  to  receive  on  his  re- 
tirement as  the  value  of  his  commission 
as  security  for  repayment  of  4002.  and 
interest  to  Messrs.  Price,  Boustead  &  Co., 
who  had  since  become  liquidating  debtors. 
On  the  14th  of  December,  1877,  and  the 
5th  of  February,  1878,  Captain  A.  M. 
Smith  charged  the  same  moneys  with  re. 
payment  of  4442.  and  interest  to  Thomas 
Kayler ;  and  on  the  14th  of  May,  1878, 
Captain  A.  M.  Smith  gave  a  third  charge 
on  the  same  moneys  in  favour  of  the 
plaintiff.  Neither  Kayler  nor  the  plain* 
tiff  had  notice  of  any  prior  charge. 

In  18/9  Captain  A.  M.  Smith  sent  in 
his  papers,  with  a  view  to  retire  from 
the  army;  and  on  the  29th  of  March, 
1879,  the  Army  Purchase  Commissioners 
issued  a  warrant  in.  the  usual  form  to 
Messrs.  Cox  h  Co*,  to  forward  a  receipt^ 
which  they  were  thereby  authorised  to 
fill  up,  and  draw  upon  the  Paymaster* 
General  for  the  sum  of  8002.,  "  being 
the  amount  due  to  Captain  A.  M.  Smith 
on  his  retirement."  Messrs.  Cox  h  Co. 
drew  the  8002.,  and  sent  a  receipt  for 
"the  sum  of  8002.  on  account  of  C&ptain 
A.  M.  Smith ; "  and,  according  to  their 
usual  practice  in  similar  cases,  carried 
this  sum  to  the  credit  of  the  Army  Pur- 
chase Commissioners,  "on  account  of 
Captain  A.  M.  Smith."  It  vraa  stated  in 
evidence  that  Messrs.  Cox  h,  Co.  treated 
moneys  under  these  circnmstanoes  as 
moneys  of  the  commissioners,  and  thai 
the  words  "  on  account  of"  (the  particu- 
lar officer)  were  added  for  the  purpose 
of  earmarking  the  fund. 

On  the  evening  of  the  16tb  of  May, 
1879,  the  retirement  of  Captain  A.  M. 
Smith  was  duly  gazetted. 

Price,  Boustead  &  Co.,  the  first  mort- 
gagees, g&^6  notice  of  their  charge  to 
MMsrs.  Cox  A^  Co.  on  the  8th  of  Ootober^ 
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1875,  and  again  on  the  29tb  of  March, 
1879,  at  twelve  o'clock;  Kayler,  the 
second  mortgagee,  gave  notice  of  his 
charge  on  the  17th  of  May,  as  soon  as 
the  office  of  Messrs.  Cox  &  Go.  was  open ; 
and  the  plaintiff,  the  third  mortgagee, 
gave  notice  on  the  29th  of  March,  1879, 
at  ten  minutes  to  twelve,  and  again  on 
the  17th  of  May,  1879,  as  soon  as  the 
office  of  Messrs.  Cox  &  Co.  was  open. 

This  action  was  hronght  by  the  plain- 
tiff to  enforce  his  charge,  and  the  ques- 
tion was  as  to  the  priorities  of  the  three 
mortgages  nnder  the  above  circnmstances. 

Str  H.  Jackson  and  Mr,  Orosvenor 
Woods f  for  the  plaintiff,  the  third  mort- 
gagee.— ^The  first  day  for  giving  effectual 
notice  was  the  29th  of  March,  when  the 
money  became  dne  to  Captain  Smith  "  on 
his  retirement,"  though  payable  at  a  later 
date — 

BuUer  v.  Plunkeil,  1  Jo.  &  H.  441 ; 

30  Law  J.  Hep.  Chanc.  641 ; 
Somerset  v.  Cox,  33  Beav.  634 ;  33 

Law  J.  Bep.  Chanc.  490 ; 
Addison  y.   Cox,  42   Law    J.   Kep. 
Chanc.  291 ;  Law  Bep.  8  Chanc. 
76. 
The  third  mortgagee  was  the  first  to 
give  notice  on  that  day,  and  is  entitled  to 
priority. 

Ifr.  Horton  Smiih  and  Mr.  Eomei%  for 
the  trustee  of  Price,  Boustead  &  Co.,  the 
first  mortgagees. — The  first  mortgagees 

Siye  notice  of  their  charge  on  the  8th  of 
ctober,  1875,  and  are  therefore  entitled 
to  retain  their  priority.  But  if  notice  at 
that  time  was  ineffectual,  then  we  sup- 
port the  contention  of  the  third  mort- 
gagee that  the  29th  of  March  was  the 
day  for  giving  effectual  notice.  The 
notice  given  on  that  day  by  the  first 
mortgagees  must  be  treated  as  contem- 
poraneous with  the  notice  given  by  the 
third  mortgagee.  On  either  view,  there- 
fore, the  first  mortgagees  are  entitled  to 
priority.     They  cit^ 

Oalisher  y.  Foi'bes,  41  Law  J.  Bep. 

Chanc.  56;  Law  Bep.  7  Chanc. 

109. 

Mr.  Hemming  and  Mr.  Jason  Smithy 

for    Kayler,    the   second    mortgagee. — 

Notices  given  before  the  money  became 

actnally  due  to  Captain  Smith  were  in- 

Vot,  50.— Chakc. 


effectual ;  the  money  only  became  due  to 
him  "  on  his  retirement '' — that  is,  when 
his  retirement  was  gazetted — 

The  Earl  of  Suffolk  v.  Cox,  36  Law 

J.  Bep.  Chanc.  591. 
His  retirement  was  gazetted  on  the  even- 
ing of  the  16th  of  May,  after  business 
hours  at  Messrs.  Cox  &  Co.*s,  and  the  first 
day,  therefore,  for  giving  effectual  notice 
was  on  the  17th  of  May.  The  second 
mortgagee  gave  notice  on  that  day,  and 
thereby  obtained  priority  over  the  earlier 
charge  of  which  he  had  no  notice. 

Mr.  Orosvenor  Woods,  in  reply. — As 
against  the  second  mortgagee,  we  contend 
that  the  29th  of  March  waa  the  proper 
day  for  giving  notice ;  and  as  against  the 
first  mortgagees,  we  contend  that  in  a 
question  of  priorities  the  Court  will  have 
regard  to  fractions  of  a  day,  and  hold 
our  notice  on  the  29th  of  March  to  have 
been  earlier  than  that  given  by  them — 
Tomlinson  v.  Bulloek,  48  Law  J.  Bep. 

M.C.  95;   Law  Bep.  4  Q.B.   D. 

230. 

Bacon,  Y.C. — ^In  some  cases  there  can 
be  no  doubt  that  the  Court  will  take 
notice  of  fractions  of  a  day,  but  in  the 
present  case  this  question  is  of  no  im- 
portance. It  is  contended  that  the  29th 
of  March  was  the  important  day  in  this 
case,  and  the  plaintiff  bases  his  claim  on 
what  is  said  to  have  been  decided  in  Ad» 
dison  v.  Cox,  But  that  case  does  not,  in 
my  opinion,  apply  to  the  case  before  me. 
When  the  transactions  between  the  Army 
Purchase  Commissioners  and  the  officer 
were  finally  completed  the  money  was 
payable,  and  not  till  then.  In  this  case 
the  800Z.  was  paid  to  Cox  &  Co.  on  the 
29th  of  March,  and  a  receipt  given  by 
them  in  the  usual  way.  The  words  of 
the  warrant  of  the  29th  of  March  say 
that  this  sum  was  due  to  Captain  Smith 
"  on  his  retirement,"  and  a  great  deal  of 
argument  has  been  addressed  to  me  to 
shew  what  these  words  mean.  In  my 
opinion  Captain  Smith  had  not  retired 
on  the  29th  of  March  ;  he  was  still  one 
of  Her  Majesty's  soldiers  and  received 
his  pay  up  to  the  16th  of  May,  when  his 
retirement  was  gazetted.  The  practice 
at  Messrs.  Cox  &  Co.'s  is  quite  con- 
sistent with  Uiis.    They  enter  the  800/.  in 
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their  books  and  cotiple  the  entry  with  the 
name  of  Captain  Smith,  for  the  parpose 
of  earmarking  the  fund.  It  was  a  neces- 
sary entry  for  that  purpose,  and  I  attach  no 
importance  to  these  words,  "  on  acconnt 
of  Captain  Smith,"  either  there  or  where 
they  occur  in  the  receipt.  The  money 
was  held  on  deposit  by  Cox  &,  Co.  to  the 
credit  of  the  Army  Purchase  Commis- 
sioners until  the  retirement  of  the  officer. 
Notwithstanding  Addison  y.  Gox^  there- 
fore, I  have  no  hesitation  in  saying  that 
the  money  remained  the  money  of  the 
Army  Purchase  Commissioners  in  the 
handsof  their  agents  until  Captain  Smith's 
retirement  appeared  in  the  Gazette^  until 
which  time  Captain  Smith  could  not  have 
drawn  against  it.  Captain  Smith's  re- 
tirement was  not  gazetted  till  after  busi- 
ness hours  at  Messrs.  Cox  &  Co.'s  on  the 
evening  of  the  16th  of  May ;  in  my 
opinion,  therefore,  no  notice  given  before 
the  17th  of  May  could  affect  the  fund  in 
the  hands  of  Messrs.  Cox  &  Co.  On  that 
day  simultaneous  notices  were  given  by 
Kayler  and  the  plaintiff,  and  the  elder 
security  of  these  two  must  be  preferred 
to  the  younger  one.  The  notices  given 
before  the  publication  of  the  Oazetie  were 
whoJly  inoperative.  I  direct  the  costs  of 
all  parties  to  be  paid  in  the  first  place 
out  of  the  fund  ;  the  residue  will  go  to 
the  incumbrancers  in  the  order  of  their 
priorities. 


Solicitors— -Dod  &  Loogstaffe,  for  plaintiff;  Flad- 
gate,  Smith  &  Fladgate;  S.  Scott;  Holkins, 
Son  &  Coward,  for  other  parties. 


Malins,  V.C. 

1880. 

Dec.  11. 


In  re   LORD   Southamp- 
ton's   ESTATE.     ALIEN 

v,  lord  southampton ; 
banfather's  claim. 


Adjourned  Summons — Equitable  MorU 
gage  —  Transfer— Solieiior  —  GonstmcHve 

Notice. 

S,  deposited  certain  title-deeds  with  /.  JB., 
who  was  his  solieitor,  together  tciih  a  me* 
murartdum  of  deposit  for  securing  the  sum 


of  8,0002.  /.  B.f  whjo  was  also  the  solicUor 
of  H.  B,j  afterwards  handed  the  deeds  and 
memorandum  of  deposit  to  H,  B.,  together 
with  a  further  memorandum  to  the  effect 
that  2,0001,  part  of  the  8,0002.,  belonged  to 
H.  B.f  with  interest  at  five  per  cent,  H,  B, 
subsequently,  on  the  request  of  J,  B.,  re- 
turned the  deeds  (without  the  memorandum) 
to  him  on  the  assurance  thcU  others  of  equal 
value  should  be  deposited  with  him^  and 
J»  B.  afterwards  deposited  other  deeds  witli 
H,  B.  which  proved  utterly  valueless.  S. 
had  no  notice  of  H.  B*s  security.  The 
property  comprised  in  the  original  deeds 
was  sold  by  the  trustees  of  the  wiU  of  8., 
and  the  8,000Z.  mortgage  money  paid  to 
J.  B,  On  a  claim  by  H.  B.  <iga%nst  the 
estate  of  8.  for  payment  of  the  2,000Z. 
advanced  by  him, — ^Held,  that  he  had  lost 
all  claim  in  consequence  of  his  neglecting 
to  give  notice  to  S.  of  the  transfer  and  of 
his  having  given  up  the  deeds  originally 
deposited  with  him  by  way  of  security. 

Adjourned  summons. 

This  was  a  claim  by  Mr.  Banfather 
against  the  estate  of  Lord  Southampton, 
who  died  in  July,  1872,  for  the  sum 
of  2,0002.  under  the  following  circum- 
stanoes : — 

In  February,  1870,  Mr.  Banfather's 
father  requested  Birt,  who  was  his  family 
solicitor  and  also  the  solicitor  of  Lord 
Southampton,  to  invest  a  sum  of  2,0002. 
on  behalf  of  bis  son,  and  Birt  shortly 
afterwards  wrote  and  informed  him  that  he 
had  looked  out  a  freehold  five  per  cent, 
mortgage,  which  would  be  made  out  in 
his  son's  name. 

On  the  28th  of  February,  Banfather, 
sen.,  sent  a  cheque  for  2,0002.  to  Birt, 
who  on  the  2nd  of  March  following  wrote 
to  the  wife  of  Banfather,  jnn.,  saying  ho 
had  received  the  cheque  and  had  placed 
the  money  out  in  her  husband's  name  in 
a  freehold  five  per  cent,  mortgage,  upon 
the  Southampton  estate. 

In  March,  1871,  Birt  forwarded  two 
documents  to  Banfather,  jun.  The  first 
of  such  documents  was  as  followfl :  '*  By 
an  agreement)  dated  the  6th  of  January, 
1871,  between  Lord  Sonthampton  and 
J.  Birt,  in  consideration  of  8,0002.  ad* 
vanoed  to  Lord  Sonthampton  by  Jacob 
Birt»  Lord  Sonthampton  has  deposited 
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wiih  Jacob  Birt  the  oonnterpart  leases  of 
the  property  specified  in  this  schedale, 
of  wnioh  property  Lord  Southampton  is 
seised  in  fee,  subject  only  to  the  lease 
appearing  in  the  schedale,  and  Lord 
Southampton  agrees  when  required  to 
execute  a  formal  mortgage  of  such  pre- 
mises for  securing  the  principal  sum  and 
interest  at  fiye  per  cent,  per  annum." 
This  document  was  signed  by  Lord  South- 
ampton, and  the  schedule  contained  the 
leases  of  Tarious  houses  in  London. 

The  second  of  such  documents  was  a 
memorandum,  dated  the  25th  of  March, 
1871,  and  was  as  follows :  "  The  sum  of 
2,0001.,  part  of  the  annexed  3,0002.  se- 
curity  from  Lord  Southampton,  now  be- 
longs to  the  BcYk  H.  W.  Banfather,  with 
interest  at  the  rate  of  five  per  cent,  per 
annum/'  This  document  was  signed  by 
Birt 

It  appeared  from  the  evidence  that 
Banfather,  jun.,  afterwards  asked  Birt 
for  the  securities  mentioned  in  the  agree- 
ment of  January,  1871,  and  that  he  re- 
ceived from  him  the  leases  of  some  houses 
in  the  Euston  Boad,  but  that  some  time 
afterwards  he  returned  them  to  Birt  at 
his  request,  and  that  Birt  subsequently 
sent  others  in  their  place.  The  returned 
documents  did  not  include  the  original 
memorandum  of  deposit  to  Birt. 

In  the  year  1873  the  property  com- 
prised in  the  leases  originally  deposited 
with  BanfSi^er  by  Birt  were  sold  by  the 
trustees  of  Lord  Southampton's  wUl,  and 
the  3,0001.  and  interest  paid  to  Birt.  The 
original  memorandum  of  deposit  was  not 
given  up  to  Lord  Southampton's  trustees. 
The  substituted  deeds  proved  valueless. 
Throughout  the  transaction  Banfather 
had  no  communication  with  Lord  South- 
ampton or  the  trustees  of  his  will,  and 
no  notice  was  given  to  them  or  any  of 
them  of  the  memorandum  of  March, 
1871,  till  after  the  commencement  of  the 
action. 

Mr.  Bristowe  and  Mr,  WlUiehome^  in 
support  of  the  claim. — ^We  say  that  Lord 
Southampton  had  constructive  notice 
through  Birt  of  the  advance  made  by  us. 
Notice  to  a  solicitor  is  actual  notice  to 
his  client — 

Espin  v.  PenibeTUm^  3  De  Gtez  &  J. 
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547;  4.  Drew.  833;  28  Law  J. 
Bfip.  Ghauc.  308 ; 
Brotherion  v.  Hatt^  2  Vem,  574 ; 
Spaight  V.  Oovmey  1  Hem.  A  M.  359 ; 
Bradley  v.  Riches,  4:7  Law  J.  Rep. 
Ghanc.  811 ;  Law  Hep.  9  Gh.  D. 
189. 
They  also  referred  to 
Janes  v.  OihhonSy  9  Vee.  407  ; 
Withtngton   v.    Tate,   Law  Hep.  4 

Ghanc.  288 ; 
Hewitt  V.  Loosemare,  9  Hare,  449 ;  21 
Law  J.  Bicp.  Ghanc.  69. 
Mr.  Pearson  and  Mr,  VaugJian  Hawkins, 
for  the  trustees  of  Lord  Southampton's 
will. — The   deeds  were    deposited  with 
Birt  by  Lord  Southampton  as  a  security 
for  3,000Z.  advanced  by  Birt.   It  was  the 
duty  of  Banfather  to  have  given  notice  to 
Lord  Southampton—- 

Turton  v.  Benson,  1  P.  Wms.  495 ; 
Hopgood  V.  Ernest,  3  De  G«x,  J.  &  S 
116. 
If  he  had  given  notice  and  retained 
the  deeds  he  might  have  had  a  claim  on 
the  estate,  but  not  having  done  so  he  has 
no  one  but  himself  to  blame.    They  also 
referred  to 

Williams  on  Personalty,  10th  ed.  p. 
457; 
and 

Fisher  on  Mortgages,  2nd  ed.  vol.  ii. 
p.  589. 
Ifr.  Bristowe,  in  reply. 

Malins,  Y.G.,  after  stating  the  facts 
proceeded — ^Now  the  documeut  of  March, 
1871,  is  a  very  formal  document,  and 
Mr.  Banfather's  position  was  materially 
improved  by  it,  as  up  to  that  date  he  had 
nothing  but  Mr.  Birt's  personal  liability, 
but  now  he  obtains  the  original  me- 
morandum from  Lord  Southampton  and 
all  the  title-deeds,  and  if  he  had  been  a 
man  of  business  he  would  have  kept  what 
he  had  once  got ;  but  this  he  did  not  do, 
but  at  Birt's  request,  no  doubt  consider- 
ing him  not  only  an  honest,  but  an 
honourable  man,  he  handed  him  back  the 
deeds  which  were  of  value,  and  had  sub- 
stituted for  them  others  which  were 
utterly  valueless. 

Now,  it  is  argued  that,  because  Birt 
was  Lord  Southampton's  solicitor,  thera- 
fore  Lord  Southampton  must  be  taken 
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to  have  had  notice  of  this  transactioD. 
Bat  Birt  all  through  this  transaction 
was  committing  a  frand.  Is  a  client  to 
have  notice  of  all  the  fraudulent  devices 
that  his  solicitor  has  recourse  to  ?  Be- 
cause a  solicitor  cheats  other  people,  is  a 
client  to  be  answerable  for  that  cheat- 
ing ?  I  cannot  accede  to  such  an  argu- 
ment. The  money  was  deposited  in  the 
hands  of  Birt  to  be  invested  by  him,  and 
Banfather  did  not  know  Lord  South- 
ampton's estate  was  the  one  that  was  to 
be  mortgaged  to  him.  The  first  notice' 
he  had  of  that  fact  was  in  March,  1871, 
and  then  he  became  aware  that  he  had  a 
charge  on  Lord  Southampton's  estate, 
but  not,  as  Birt  had  led  him  to  believe, 
an  original  mortgage  to  him,  but  a  trans- 
fer in  part  of  a  mortgage  for  a  difierent 
sum ;  and  if  he  had  been  an  astute  man 
of  business,  he  would  at  once  have  seen 
that  Birt  was  imposing  upon  him,  and 
would  have  made  further  enquiry,  which 
would  have  led  to  the  discovery  of  the 
deceit ;  but  he  relied  on  Birt,  and  be- 
lieved that  the  substituted  deeds  were  as 
valuable  as  the  original  ones. 

How  can  I  then  attribute  blame  to 
Lord  Southampton,  who  knew  nothing 
at  all  about  these  transactions  ?  If  Mr. 
Banfather  had  employed  an  independent 
solicitor,  that  solicitor  would  have  given 
notice  to  Lord  Southampton — ^it  would 
have  been  his  duty  to  do  so.  Therefore, 
who  is  to  blame  ?  Clearly  not  Lord 
Southampton. 

I  am  clearly  of  opinion  that  by  giving 
up  those  deeds,  which  he  so  negligently 
did,  Mr.  Banfather  has  lost  his  claim 
upon  the  property  of  Lord  Southampton. 
The  lien  which  he  had  was  constituted 
by  the  deposit  of  the  title-deeds,  and 
that  he  lost  by  giving  those  deeds  up. 

When  the  trastees  sold  the  property, 
Birt  produced  all  the  title-deeds,  which, 
no  doubt,  he  had  obtained  possession  of 
by  fraud.  But  how  were  the  trustees  to 
know  that  ?  There  was  nothing  to  lead 
them  to  that  conclusion ;  therefore  they 
are  not  to  blame.  Have  they  been  guilty 
of  any  negligence  ?  Lord  Southampton 
mortgages  his  property  to  Birt,  who 
transfers  that  mortgage,  but  gives  no 
notice  to  the  mortgagor,  Lord  South- 
ampton ;  then  Lord  Southampton's  trus- 


tees sell  the  propertyi  and  pay  the  moaej 
to  Birt.  I  am  bound  to  say  that^  as 
prudent  men,  they  would  have  acted 
much  better  if  they  had  not  done  so. 
Every  obligor  or  mortgagor  is,  in  my 
opinion,  guilty  of  a  certain  deg^iee  of 
negligence  when  he  pays  off  a  bond  debt, 
or  a  mortgage,  if  he  does  not  require  the 
instrument  creating  the  debt  to  be  de- 
livered up  to  him.  But  is  he  bound  to 
do  so  F  The  negligence  of  the  man  who 
takes  an  assignment  of  a  chote  in  action 
like  this,  without  giving  notice  to  the 
mortgagor,  is  much  greater— his  duty 
is  to  give  such  notice.  Suppose  a  man 
borrows  10,000Z.  on  his  own  estate,  and 
verbally  agrees  with  the  mortgagee  that 
whenever  he  can  pay  ofE  2,000Z.  the  mort- 
gagee will  take  that  on  account;  and 
then,  having  received  no  notice  that  the 
mortgagee  has  assigned  the  mortgage,  he 
writes  and  sends  him  a  cheque  for  2,000Z. : 
is  that  a  good  payment  or  not  ?  Why 
should  it  not  be  a  good  payment?  I 
quite  agree  with  what  was  cited  from 
Jones  V.  Gibbons^  that  it  is  not  necessary 
to  give  notice  of  the  assignment  of  a 
mortgage;  and  that,  although  it  is  not 
necessary  to  give  notice,  any  payment 
after  assignment  without  notice  to  the 
mortgagor  is  a  good  payment  as  against 
the  transferee. 

With  regard  to  the  case  of  WUhingUm 
V.  Ta^e,  in  which  there  was  a  mortgrage 
and  a  transfer,  and  after  the  transfer 
there  was  a  payment  to  the  solicitor  of 
the  mortgagee — there  the  Master  of  the 
Bolls  decided,  and  his  decision  was 
affirmed  by  Lord  Hatherley,  that  the 
payment  to  the  solicitor  of  the  mortgagee 
without  his  authority  was  no  payment 
at  all,  and  therefore  that  the  transferee 
had  a  perfectly  good  title.  Bat  what 
would  have  been  the  case  if,  instead  of 
payment  having  been  made  to  the  soli- 
citor, it  had  been  made  to  the  mortgagee 
himself?  My  opinion  is,  that  if  the  pay- 
ment had  been  made  to  the  mortgagee 
it  would  have  been  a  good  payment,  and 
the  transferee  not  having  given  notice 
would  have  had  no  right  whatever.  The 
decision  in  Withington  v.  Tate  tnmed 
upon  the  £EUst  of  the  payment  having 
been  made  to  the  wrong  person. 

Under  all  the  circumstances  of  this 
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/»  re  Lord  8auHampto»*$  Estate, 

case  I  am  of  opinion  that  Mr.  Banfather 
has  lost  all  claim  against  the  estate  of 
Ijozd  Southampton. 


Soliaton— Stouehouse  &  Legge,  for  Banfather; 
FaR«r,  Oayrj  &  Co.,  for  trustees. 
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Ez  parte  young  and 

GBINDELL. 


Forest  of  Dean — Forfeiture  of  Gale — Be- 
entry — Application  for  Gale-^Priority — 
Petition  of  Bight^Forest  of  Bean  Act, 
1888  (1^2  Vict  c.  43),  s.  29. 

Where  a  gale  is  forfeited  for  non^user, 
under  the  provisions  of  the  Forest  of  Dean 
AetSf  the  forfeiture  is  complete  on  service 
of  the  notice  of  forfeiture  without  actual  re- 
entry  on  the  pari  of  the  Orown. 

Petition  of  right. 

Two  gales  in  the  Forest  of  Dean  vested 
in  certain  tmstees  having  remained  nn- 
"worked  for  five  years,  became  liable  to 
forfeiture  under  the  provisions  of  the 
Acts  and  rules  relating  to  the  Forest  of 
Dean    (1).      Negotiations    for    renewal 

(1)  1  &  2  Vict  c.  43  (Forest  of  I)eaii  Act, 
1838),  B.  29,  proridesi  that  the  commiBsionera  may 
make  gODeral  rules  specifying  the  mode  in  which 
gales  shaU  be  worked ;  *'  and  that  in  case  any 
person  or  persons  entitled  to  or  in  the  possession 
of  any  gale,  pit,  level,  work  or  quarry  withia  the 
said  hundred,  now  granted,  or  hereafter  to  be 
granted,  awarded  or  leased,  shall  wilfully  proceed 
in  opening  or  working  any  such  gale,  pit,  level, 
works  or  quarry,  contrary  to  the  said  rules  and 
rrgnlations,  and  the  directions  to  be  contained  in 
ainy  award  of  the  said  commissioners  hereby  ap- 
pototed,  after  seven  days'  notice  in  writing  from 
the  gareller  or  deputy  gayeller,  to  stop  and  dis- 
continue such  opening  and  working,  left  at  or  upon 
the  said  gale,  pit,  level,  work  or  quarry,  or  at  the 
last  known  or  usual  place  of  abode  of  such  per- 
son or  persons  as  aforesaid,  then  the  said  gales, 
pits,  levels,  works  or  quarries  shall  be  liable  to 
be  forfeited  as  and  for  a  breach  of  condition,  and 
the  same  shall  always  after  the  said  award  be 
considered  as  held  on  condition  of  performing  and 
abiding  by  the  saTd  rules  and  regulations  in  all 
respects ;  and  the  person  or  persons  in  possession 
of  any  such  gales,  pits,  levels,  works  or  quarries 
may  be  evicted  therefrom  by  Her  Majesty,  her 


of  the  gales  took  place  between  Messrs. 
Prior,  Bigg,  Church  &  Adams,  the  so- 
licitors of  the  trustees,  and  the  gaveller, 
bnt  ultimately ,  on  the  17th  of  September, 
1877,  the  gaveller  served  the  solicitors 
with  a  notice  that  the  gales  were  for- 
feited for  want  of  user,  and  the  solicitors 
wrote  in  reply  accepting  the  notice  on 
behalf  of  the  trustees.  On  the  18th  of 
September  the  gaveller  sent  to  Mr. 
Brown,  the    deputy   gaveller,  and  Mr. 

heirs  or  successors,  as  might  be  done  on  a  for- 
feiture of  a  lease  for  breach  of  condition ;  and  all 
such  gales,  pits,  levels,  works  or  quarries  so  for- 
feited shall  be  subject  to  be  again  galed  or  leased 
as  other  the  mines,  minerals  or  quarries  in  the 
said  forest  and  hundred  ;  and  in  addition  to  such 
right  or  power  of  eviction,  the  compliance  with 
such  rules,  orders  and  regulations  may  be  enforced 
by  and  on  behalf  of  Her  ]\tajesty,  her  heirs  and 
successors,  or  by  any  other  person  or  persons,  by 
injunction  of  her  Majesty's  Court  of  Exchequer, 
or  otherwise  in  such  manner  as  the  said  Court 
shall  on  application  think  fit." 

By  section  60,  it  is  enacted  that,  *'  The  gaveller 
or  deputy  gaveller  for  the  time  being  shall  grant 
gales  to  free  miners  in  the  order  of  their  applica- 
tions in  writing,  to  be  made  from  aud  after  the 
passing  of  this  Act ;  and  tho  entry  of  such  appli- 
cations in  the  books  of  the  gaveller  or  deputy 
gaveller  shall  be  evidence  of  the  priority  of  such 
npplications  respectively ;  and  the  said  gaveller  or 
deputy  gaveller  is  hereby  directed  to  make  entries 
of  all  such  applications  as  aforesaid,  and  in  the 
order  in  which  the  same  are  made  ;  aud  the  ap- 
plication for  such  gales  shall  be  made  by  the  fill- 
ing up  a  printed  form  of  application  to  be  pro- 
vided by  the  said  gaveller  or  deputy  gaveller. 

By  the  rules  and  regulations  made  by  the  com- 
missioners it  is  provided  that,  "  All  persons  now, 
or  at  any  time  hereafter,  holding  any  unopened 
gale  or  gales  of  coal  or  iron  ore  shall  bona  fide  com- 
mence opening  the  same  within  the  space  of  five 
years  from  the  date  of  this  award,  and  as  regards 
all  other  gales,  or  new  grants  of  surrendered  or 
forfeited  gales,  within  five  years  of  tho  date  of  the 
grant  thereof  respectively." 

22  &  23  Vict.  c.  21  (Queen's  Kemembrancer 
Act,  1859),  s.  2.5:  "When  a  right  of  re-entry 
upon  lands  or  other  hereditaments  shall  have  ac- 
crued to  Her  Majesty  or  her  successors,  such  right 
may  be  exercised  or  enforced  without  any  inqui- 
sition being  taken  or  ofiice  being  found,  or  any 
actual  re-entr}'  being  made  on  the  premises." 

24  &25  Vict.  c.  40  (Forest  of  Dean  Act,  1861), 
s.  3 :  "  Provided  always  that  nothing  in  this  Act 
contained  shall  enlarge  or  diminish,  or  in  any  way 
afifect^  any  right  of  re-entry  or  eviction,  or  liability 
to  forfeiture ;  but  every  gale,  pit,  level,  work  and 
quarry  shall  be  subject  in  all  respects  to  the  same 
liability  to  forfeiture  and  eviction,  and  no  other, 
as  if  this  Act  had  not  been  passed." 
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Francis,  the  receiver  of  rents,  in  tbe 
forest,  a  copy  of  the  notioe  of  forfeiture, 
authorising  them  to  take  possession  of 
the  gales.  This  notice,  however,  was 
not  acted  on  till  the  28th  of  September, 
when  the  depnty  gaveller  took  formal 
possession,  by  publicly  entering  on  the 
land  and  declaring  the  gales  forfeited. 

The  suppliants  applied  for  grants  of 
the  forfeited  gales  on  the  21st  and  24th 
of  September,  but  the  depnty  gaveller 
declined  to  enter  these  applications  in  his 
books,  on  the  ground  that  the  forfeiture 
was  not  then  complete,  and  entered  in 
priority  other  applications  made  after 
the  28th  of  September. 

The  suppliants  prayed  that  it  might  be 
declared  that  the  forfeiture  was  complete 
before  the  2lBt  and  24ith  of  September, 
and  that  their  applications  might  be 
entered  accordingly. 

Mr.  Kay  and  Mr.  BenshaWj  for  the 
petitioners. — The  forfeiture  was  complete 
when  the  notice  was  given  by  the  gaveller 
to  the  solicitor.  That  would  be  the  case 
as  between  landlord  and  tenant — 

Boherts  v.  Davy,  4  B.  &  Ad.  664; 
1  Nev.  <fc  M.  443;  2  Law  J.  Bep. 
K.B.  141 ; 
Jones  V.  Carter,  15  Mee.  &  W.  718  ; 
Woodfall  on    Landlord  and  Tenant 
(11th  ed.)  290 ; 
and  the  same  rule  applies  to  the  Grown — 
0hitty*8  Prerogative    of   the  Grown, 
p.  245. 
There  is  nothing  inconsistent  with  this 
view  in  the  Forest  of  Dean  Act,  1838 
(1  A  2  Vict.  c.  43),  B.  29,  where  for- 
feiture  and  eviction  are  distinguished; 
and    the    Queen's    Remembrancer  Act, 
1859  (22  &  23  Vict.  c.  21),  s.  25,  is  in  our 
favour. 

Mr.  W.  W.  Karslale  (with  him  TJie 
Attomey-Qeneral  (Sir  H.  James)  and  Sir 
II.  Jackson),  for  the  Crown. — The  Forest 
of  Dean  Act,  1861  (24  &  25  Vict.  c.  40), 
s.  3,  leaves  the  question  of  forfeiture  to 
be  determined  under  the  provisions  of  the 
Act  of  1838  (1  ik  2  Vict.  c.  43),  s.  29.  It 
has  alwavs  been  the  practice  to  make  a 
corporeal  entry  on  the  land  and  declare 
the  gale  forfeited;  and  as  the  pro- 
ceedings are  addressed  to  a  humble  class 
of  persons,  it  seems  more  suitable  that 


the  forfeiture  should  be  completed  by- 
some  visible  public  act^  sacii  as  toe 
ceremony  of  re-entry;  and  SQoh,  we 
submit,  is  the  right  construction  of  sec- 
tion 29.  The  deputy  gaveller,  therefore, 
was  not  bound  to  take  notioe  of  applica- 
tions made  prior  to  the  28fch  of  Sep- 
tember. 

Mr.  Kay,  in  reply. 

Bacon,  V.G. — I  cannot  say  that  I  en- 
tertain any  doubt  about  the  legal  right 
which  ensues  upon  the  transaction  stated 
in  the  admissions.  The  suggestion  of 
Mr.  Karslake  is,  that  there  was  no 
effectual  forfeiture  until  the  28th  of  Sep- 
tember. By  a  notice,  dated  the  17th  of 
September — on  what  particular  day  that 
came  to  the  hands  of  Q.  E.  Francis  and 
T.  F.  Brown  does  not  appear — ^buton  the 
17th  of  September  there  was  a  de- 
claration by  the  only  person  competent 
and  authorised  to  make  it  that  the  for- 
feiture had  taken  place ;  and  that  was  an 
authority  to  the  persons  to  whom  that 
notice  was  directed  to  make  an  entry 
upon  or  take  possession  of  the  gales. 
The  affidavit  of  Mr.  Brown  states :  '*  I 
say  that  information  that  service  of  the 
said  notices  of  forfeiture  had  been  ac- 
cepted by  the  said  Messrs.  Prior,  Bigg, 
Church  and  Adams,  as  aforesaid,  was 
sent  from  the  office  of  Woods  to  Mr. 
Francis,  the  receiver  of  the  Grown  rents 
in  the  said  forest,  and  myself,  by  letter, 
dated  the  18th  of  September,  1877,  the 
original  of  which  letter  I  have  sought  for 
but  have  been  unable  te  find."  [That  is 
among  the  admissions,  and  therefore  that 
does  not  sig^nify.]  '*  Mr.  Francis  was  at 
that  time  absent  from  home  on  his  vaca- 
tion, and  that  letter  was  forwarded  to  me 
some  days  after  ite  date,  but  I  am  unable 
to  fix  on  what  day  in  particular.  I  acted 
on  the  said  letter  by  taking  possession  on 
the  28th  of  September,  1877,  which  was 
the  earliest  day  on  which  re*entry  on  the 
said  gales  could  be  made  after  I  received 
the  said  letter  from  the  office  of  Woods, 
dated  the  18th  of  September,  1877." 
There  is  no  explanation  why  it  conld  not 
have  been  made  earlier  except  the  sag- 
gestion  that  Mr.  Francis,  one  of  the  two 
persons  to  whom  the  authority  was 
directed^  was  absent  for  his  vacation. 
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Snrely  I  mast  treat  that  act  done  by  the 
gaveller  upon  that  notice  aa  plainly 
evincing  his  intention  to  avail  himself  of 
the  forfeitore,  and  that  he  availed  himself 
of  the  forfeiture  to  do  whatever  was 
necessary,  if  anything  was  necessary. 
There  is  nothing  in  the  statement  nor  in 
the  Act  of  Parliament  requiring  more. 
The  general  law  which  has  been  referred 
to,  without  any  intimation  of  the  intention 
of  the  Crown,  is  enough,  I  think.  If 
that  is  the  law — and  I  have  no  reason  to 
doubt  it — ^then  it  is  very  plainly  decided. 
I  think  it  is  clear  that  on  the  17th  of 
September,  at  least — ^it  is  not  necessary  to 
say  whether  before  or  not — a  forfeiture 
hM  been  validly  and  effectually  declared 
and  authority  was  given  to  the  bailiff  to 
take  possession.  In  my  opinion  that  was 
abundantly  enough.  It  must  be  held 
that  the  forfeiture  took  effect  from  the 
17th  of  September,  and  the  date  of  the 
28th  of  September  is  indifferent  for  all  the 
purposes  of  this  application.  Mr.  Kxas^ 
lake  has,  with  the  greatest  possible  pro- 
priety, brought  to  my  attention  the  fact 
that  on  the  28th  of  September,  or  some 
other  day — ^the  days  are  mentioned  in  the 
affidavit  which  I  last  referred  to;  the 
iiSth  of  September  is  the  first  of  them ; 
there  are  others  at  later  periods — an 
application  was  made  by  other  free  miners 
for  the  g^nt  of  that  which  had  become 
forfeited.  It  is  not  disputed  that  the 
application  made  by  the  two  present 
suppliants  was  made  on  an  earlier  date, 
and  therefore  I  think  they  are  entitled  to 
the  relief  which  they  ask  by  this  petition ; 
and  I  cannot  take  any  notice  of  any 
Bubeequent  applications. 

Order  tlie  appUeatians  on  the  21«/  and 
2^h  of  September  to  he  entered  in 
thai  order^  the  forfeiture  being 
declared  to  he  on  the  17th.  The 
Grown  to  pay  the  costs. 
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8oIieit(ir»--JaDe8  dc  SUrling,  agenta  for  W. 
Bobarts,  inn.,  Coleford,  for  petitioDers ;  T.  W. 
Gorst,  Soliciior  to  the  Treasury,  for  the  Crown. 


[IN  THE  COURT  OF  APPEAL.] 

Jahes,  L.J.    ^ 

Brett,  L.J.    [    In   re    the    normanton 
Cotton,  L.J.  >      iron  and   steel  com- 
1881.        I       PANY  (limited). 
Jan.  24.      J 

Practice — Title  to  Fund  in  Court — Leave 
to  Appeal  after  time  expired — Winding-up. 

In  the  vnnding'Up  of  a  company^  Jess  el, 
M.H.,  following  a  reported  decision  of  his 
own^  ordered  a  certain  fund^  claimed  by  a 
creditor  as  against  ike  liquidator^  to  be  paid 
to  the  liquidator.  The  creditor  alloioed  the 
time  for  appealing  to  expire.  Afterwards 
the  decision  which  had  been  followed  was 
overruled  by  the  Court  of  Appeal.  The 
creditor  then  applied  for  leave  to  appeal 
against  the  order  of  the  Master  of  the 
Bolls  : — Held,  that  as  the  fund  in  ques- 
Hon  was  sHll  mthin  the  control  of  the  Court , 
leave  to  appeal  should  be  given. 

Original  motion  for  leave  to  appeal. 
Messrs.  Thompson  A  Co.,  judgment 
creditors  of  the  above  company,  issued 
execution  on  their  judgment  under  which 
the  sheriff  seized  some  property  of  the 
'company,  and  sold  the  same  by  public 
auction  on  the  22nd,  23rd  and  24tn  days 
of  March,  1880. 

On  the  7th  of  April  a  creditor's  petition 
for  winding-up  the  company  was  pre- 
sented, on  which  the  usual  winding-up 
order  was  made  on  the  17th  of  April. 

The  liquidator  claimed  the  proceeds  of 
the  third  day's  sale — about  SOOl. — as 
having  taken  place  within  fourteen  days  of 
the  presentation  of  the  petition,  and  on  tho 
6th  of  August  the  Master  of  the  Rolls, 
following  his  decision  in 

In  re   The  Printing  and  Numerical 

Begistering  Company^  47  Law  J. 

Bep.   Ghanc.   580;   Law  Hep.   8 

Ch.  D.  535, 

decided  in  favour  of  the  liquidator,  but 

intimated  that  as  Fry,  J.,  in 

In  re  Richards  ^  Co.^  48  Law  J.  Rep. 
Chanc.  555 ;  Law  Rep.  11  Gb.  D. 

had  come  to  an  opposite  conclusion,  the 
question  was  one  which  oueht  to  be 
settled  by  the  Gourt  of  Appeal.  It  was, 
therefore,  ordered  that  the  sheriff  should 
pay  the  800Z.  into  Court  to  abide  the 
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resalt  of  an  appeal  by  Messrs.  Thompson 
&  Co. ;  but;  if  no  appeal  was  bronght 
within  twenty. one  days  the  costs  of  the 
liquidator,  the  sheriff  and  Messrs.  Thomp- 
son &  Co.  were  ordered  to  be  paid  out  of 
the  fund,  and  the  residue  to  be  paid  to 
the  liquidator.  Messrs.  Thompson  &  Co. 
did  not  appeal  within  the  twenty-one 
days. 

On  the  13th  of  December  the  Court  of 
Appeal,  in 

In  re  The  Withemsea  Brick   Works 

(Limited),  ante,  p.  185, 
reversed  the  decision  of  the  Master  of  the 
Rolls  in 

In  re   The  Printing  and  Numerical 

Registering  Company  (uhi  supra). 
Thereupon  Messrs.  Thompson  &  Co.  now 
moved  for  leave  to  appeal  notwithstand- 
ing the  time  had  expired. 

Mr,  Roxburgh  and  Mr,  G,  J.  Tahourdin, 
for  the  appellants. — The  fund  is  still  in 
the  hands  of  the  liquidator,  and  therefore 
within  the  control  of  the  Court.  The 
case  on  its  merits  is  indistinguishable 
from 

In  re   TJie  Withernsea  Brick  Works  ^ 
(Limited)  (uhi  supra). 
No  doubt  in 

Craig  v.  Phillips,  47  Law  J.  Rep. 
Chano.  239 ;  Law  Rep.  7  Ch.  D. 
249, 
leave  was  refused,  but  in  that  case  James, 
L.J.,  particularly  mentions  an  appeal 
under  the  Winding-up  Act  as  being  on  a 
different  footing. 

Mr.  Ince  and  Mr.  D.  Jones,  for  the 
liquidator. — Orders  in  many  cases  have 
followed  the  decision  in 

In  re  The  Printing  and  Numerical 
Registering  Company  (ubi  supra), 
and  all  business  done  under  such  orders 
cannot  now  be  undone.  The  order  in 
this  case  was  made  at  a  time  when  the 
conflicting  decisions  on  the  point  were 
perfectly  well  known,  and  the  applicants 
were  in  fact  invited  to  appeal  by  the 
Master  of  the  Rolls.  There  is  nothing 
harsh,  therefore,  in  gpiving  up  the  benefit 
of  the  statutory  limit.     In 

KreU  V.  Surrellj  48  Law  J.  Rep. 
Ghanc.  252 ;  Law  Rep.  10  Gh.  D. 
420, 
an  entirely  new  point  was  taken  by  the 


Court  of  Appeal,  and  yet  leave  to  appeal 
was  refused.  Further,  the  liquidator  has 
paid  costs  under  the  order ;  therefore, 
if  leave  to  appeal  be  now  given,  he  must 
be  protected  and  be  allowed  the  costa  he 
has  paid  under  the  order,  and  the  costs  of 
this  application. 

James,  L. J.,  said  —  I  think  we  may 
give  leave  to  appeal  in  this  case.  If  the 
money  had  been  paid  away  under  the 
order  it  would  be  impossible  to  bring  it 
back,  for  the  person  to  whom  it  had  been 
paid  would  then  be  as  much  entitled  to  it 
as  he  would  be  to  property  held  tinder  a 
bad  title  but  protected  by  the  Statute  of 
Limitations.  But  it  appears  to  me  there 
is  a  broad  distinction  when  the  money  is 
still  under  the  control  of  the  Court.  The 
liquidator,  however,  must  be  protected  if 
he  has  paid  anything  under  tins  order. 

Brett,  L.J.,  said  —  To  lay  down  a 
general  rule  in  such  a  case  as  this  would 
be  dangerous.  When  a  fund  has  actnaUy 
been  distributed  under  an  order  I  think 
an  appeal  ought  not  to  be  allowed.  In 
this  case  the  fund  is  still  in  the  control  of 
the  Court,  and  under  these  cironmBtanoea 
I  do  not  think  that  money  which  legally 
belongs  to  one  party  should  be  given  to 
another  by  the  order  of  the  Comt. 

Cotton,  L.J.,  concurred. 

Leave  to  appeal  being  given,  the 
liquidator  submitted  to  an  immediaie 
order  discharging  the  order  of  the 
Court  below,  being  allowed  his  eoste 
of  the  application  and  aU  costs  paid 
under  the  order  of  the  Court  below. 


Solicitors — Tahourdins  &  Haigreaves,  for  am>U- 
cants ;  Singleton  &  Tattenhall,  agents  for  Ha 
rison  &  Beaumont,  Wakefield,  for  liqaidator. 
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(IN  THE  COUBT  OF  APPEAL.] 

Jesbsl,  M.B. 

Cotton,  L.  J. 

Lush,  L.  J. 

1880. 

Dec.  15. 


THE  WTB  YALLET  B^LWAT 
GOMPANT  V.   HAWES. 


Practice — Third  Party  Notice — DiaGre" 
UoH^Order  XVL  rules  17, 18,  20,  21. 

The  prtmsioru  contained  in  Order  XVL 
in  favour  of  defendant  are  to  he  made  use 
of  in  such  a  way  as  not  to  cause  delay  or  em- 
harrassment  to  the  plaintiff;  therefore  where 
the  granting  of  leave  to  a  defendard  to  serve 
a  third  party  notice  under  rule  18  of  the 
Order  would  unfairly  hamper  the  plaintiff, 
the  Court  in  the  exercise  of  its  discretion 
ought  to  refuse  to  grant  such  leave. 

The  dedsion  of  Hall,  Y.C,  affirmed. 

This  was  an  appeal  from  a  decision  of 
Vioe-Ghanoellor  Hall,  refusing  an  appli- 
cation by  the  defendants  for  leave  to 
serve  a  notice  on  other  parties  under 
Order  XVI.  rule  18:  This  case  is  fully 
reported  on^,  p.  75. 

The  defendants  appealed. 

Mr.  Bomer,  for  the  appellants,  repeated 
the  arguments  used  in  the  Court  below. 

Mr.  Whitehome,  for  the  respondents, 
was  not  beard. 

Jbssbl^    M.B.  —  We  will  not  trouble 
yoo,  Mr.  Whitebome.    The  application 
under  the  18th  rule  of  the  16th  Order 
is,    no    doubt,    an    application    to    the 
judicial   discretion   of    the    Court,    be- 
cause it  does  not  give  the  right  to  the 
defendant  as  a  right,  but  only  by  leave  of 
the  Court  or  a  Judge.  Now,  undoubtedly 
that  rule  covers  a  case  where  the  main 
question,  as  this  appears  to  be — the  con- 
tention between  the  plaintifE  and  defen- 
dant — ^is  also  one  of  the  questions  between 
the  defendant  and  the  person  whom  he 
desires  to  serve  with  notice.     But,  al- 
though it  includes  such  a  case,  in  my 
opinion,  it  is  not  every  case  in  which 
the  question  to  be  decided  between  the 
plaintiff  and  defendant  would  also  be  a 
question  to  be  decided  between  the  de- 
fiondaat  and  somebody  else  which  entitles 
Yoi*  50.— Cbavc. 


the  defendant  as  a  matter  of  course  to 
leave  to  serve.  There  are  several  cases 
in  which  the  Judge,  as  it  appears  to  me, 
may  well,  in  the  exercise  of  his  judicial 
discretion,  think  it  not  right  to  give  such 

a  liberty. 

Now  it  must  not  be  forgotten  that  ser- 
vice of  this  kind  puts  a  person,  who  does 
not  appear,  to  a  certain  amount  of  cost 
and  inconvenience.  It  is  quite  true  that 
a  person  may  choose  to  appear.  Whether 
by  so  doing  he  will  or  will  not  get  his 
costs  is  a  question  on  which  I  do  not  in- 
tend at  present  to  offer  any  opinion,  but 
if  he  does  not  appear  I  certainly  see  no 
reason  upon  which  he  can  get  them. 
Therefore  it  appears  to  me  that  if  the 
Judge  thought  the  claim  to  contribution, 
indemnity  or  other  remedy  or  relief  prima 
facie  bad,  he  miffht,  in  the  exercise  of  his 
discretion,  declme  to  put  the  person 
served  to  that  inconvenience.  I  only 
give  that  as  an  illustration,  not  saying 
that  it  applies  to  this  case,  which  1  intend 
to  decide  on  different  grounds.  All  these 
rules  in  favour  of  a  defendant  are  subject 
to  this  observation,  that  they  are  not  in- 
tended to  embarrass  the  plaintiff  in  his 
action.  They  were  intended  to  help  the 
defendant  as  regards  third  parties,  but 
were  not  intended  to  delay  the  plaintiff 
or  to  subject  him  to  further  costs  as  a 
rule.  If  it  appeared,  as  it  does  appear  to 
me,  that  the  giving  the  leave  would  un« 
fairly  hamper  the  plaintiff,  then  I  think 
the  leave  should  not  be  given. 

Now  the  case,  put  shortly,  with  which 
we  have  to  deal  is  this.  A  railway  com- 
pany sues  its  directors  on  the  ground  that 
they  have  paid  a  sum  of  money  to  con- 
tractors out  of  the  funds  of  the  company 
improperly ;  because  the  sum  of  money 
was  paid  to  induce  the  contractors  to  pay 
over  to  the  shareholders  dividends  upon 
their  shares  before  the  line  was  completed, 
contrary  to  the  express  provision  of  the 
Act  of  Parliament.  If  that  contention  is 
made  out,  the  directors,  being  guilty  of  a 
breach  of  trust,  may  be  made  liable  jointly 
and  severally  to  replace  the  moneys  inu 
properly  paid.  The  suggestion  or  claim 
made  on  their  behalf  is  that,  if  that  should 
turn  out  to  be  so,  they  will  be  entitled  to 
recover  from  the  shareholders  of  the  comp 
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paiiy,  who,  we  are  told,  are  450  in  number, 
all  the  moneys  which  these  shareholders 
have  received  from  the  contractors  as 
dividends  with  knowledge  of  the  facts. 
Whether  that  is  so  or  not  I  give  no 
opinion,  beyond  this,  that  I  am  by  no 
means  convinced  that  it  follows  as  a 
necessary  conclusion  from  the  success  of 
the  plaintiffs  in  the  pending  action.  But 
even  if  it  were  so  you  are  going  to  serve 
some  450  people,  everyone  of  whom  has 
a  right,  as  I  read  it,  to  dispute  the  plain- 
tiffs' claim.  The  20th  rule  provides  that 
if  he  tries  to  dispute  the  plaintiff's  claim 
as  against  the  defendant  he  must  enfcer 
an  appearance  in  the  action.  According 
to  that  theory  you  might  have — I  do  not 
say  you  would — but  you  might  have  450 
more  defendants,  and  then,  when  they 
come  in  under  the  21st  rule,  they  would 
take  out  450  summonses — or  they  might 
do  so — to  have  the  direction  of  the  Judge 
as  to  the  mode  in  which  the  action  was 
to  be  tried ;  and  then  the  Judge  might 
give  everybody  who  asked  it  liberty  to 
defend  the  action.  If  that  was  carried 
out  to  its  full  extent,  which  I  agree  is 
not  probable,  and  I  might  si^  not  pos« 
sible,  voa  would  have  450  aefendajits, 
with  450  counsel,  or  it  might  be  900 
counsel,  entitled  to  appear  at  the  trial 
with  a  tribe  of  witnesses  brought  by  each 
one.  Of  course  I  know  this  is  putting 
the  thing  in  a  very  absurd  light,  but  let 
us  substitute  for  450  one-fcenth  of  the 
number,  which  is  not  impossible^  and 
you  at  once  see  the  embanassment  and 
annovance  caused  to  the  plaintiff,  and 
the  oifficulty  which  would  be  thrown  in 
the  way  of  his  successfully  prosecuting 
the  action.  It  does  appear  to  me,  looking 
to  the  nature  of  the  case  made,  and  look- 
ing to  the  circumstances  to  which  I  have 
adverted,  that  the  discretion  of  the  Court 
below  w&s  well  exercised,  and  that  this 
appeal  should  not  be  allowed. 

Cotton,  L.J. — I  am  of  the  same  opinion. 
I  think  the  case  is  one  within  the  rule 
which  has  been  relied  upon ;  but  still, 
even  if  it  is  within  the  rule,  the  Judge  is  to 
exercise  a  discretion  when  the  application 
is  made  to  him;  and  one  of  the  rules 
which,  in  my  opinion,  ought  to  be  had 


regard  to  in  exercising  his  discretion  is 
this,  that  this  proceeding  is  not  to  be 
allowed  where  it  will  hinder  or  embarrass 
the  plaintiff  in  the  prosecution  of  the  ac- 
tion. It  is  introduced  for  the  benefit  of 
the  defendant  as  regards  third  parties, 
but  at  the  same  time  it  appears  to  me 
that  the  plaintiff  is  not  to  be  prejudiced 
by  bringing  in  third  parties  under  this 
rule,  and  I  think  the  application  was 
rightly  refused.  It  is  true  that  the 
Court  or  Judge  will  have  a  discretion 
when  parties  come  in  and  ask  leave  to 
appear  and  defend,  and,  of  course,  it  may 
be  presumed  that  the  Court  would  exer- 
cise the  discretion  in  such  a  way  as,  so 
far  as  possible,  when  parties  have  ap- 
peared, not  to  prejudice  or  delay  the 
plaintiff;  but  here,  having  regard  to  the 
vast  number  of  persons  who  may  come 
in  and  shew  reasons,  if  they  are  to  be 
bound  for  saying  they  can  bring  forward 
what  seems  to  be  important  evidence  to 
them,  I  think  we  ought  not,  having  no 
power  now  to  control  or  regulate  wlukt  is 
to  be  done  if  all  these  parties  appear,  to 
make  the  order  which  is  asked  for, 
namely,  for  liberty  to  serve  this  large 
number  of  persons  as  against  whom  the 
defendants  here  say  they  have  a  remedy 
over. 

Lush,  L.  J. — I  am  entirely  of  the  same 
opinion.  I  think  it  is  sufficient  to  base 
it  upon  the  grounds  on  which  the  Yioe- 
Chancellor  decided,  and  which  my  learned 
colleagues  have  also  taken;  although 
there  are  to  my  mind  very  serious  con- 
siderations indeed  beyond  that  which 
happily  it  does  not  become  necessary  for 
us  to  express  any  opinion  upon  at  the 
present  moment.  The  Court  is  to  be 
satisfied  that  there  is  a  question  in  com- 
mon between  the  plaintiff  and  defendant^ 
and  the  defendant  and  the  persons  sought 
to  be  brought  in,  which  ought  to  be  deter- 
mined in  that  action.  Now,  I  confess  I 
do  not  see  that  there  is  a  question  in 
common  which  ought,  considering  all  the 
circumstances,  to  be  determined  between 
these  parties.  The  benefit  which  the  de- 
fendants would  get  from  having  this  single 
question  in  common  determined,  as  Mr. 
Bomet  has  pointed  out,  would  beinfinitesi- 
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mallj  small  compared  with  the  embarrass- 
ment  which  the  brioging  in  of  this  large 
number  of  persons  would  cause  to  the 
plaintiffs  in  the  action ;  and  it  never  was 
intended  that  the  action  of  the  Court 
should  be  exercised  to  bring  in  persons 
whose  presence  there  with  the  rights 
which  belong  to  them  as  such  would 
embarrass  the  plaintiff  in  the  manage- 
ment of  his  claim  against  the  defendant. 
Now,  if  these  persons  are  brought  in,  it  is 
impossible  to  deny  to  them  the  right,  if 
thej  please  to  be  represented  at  the  trial 
and  to  call  their  own  witnesses.  How 
can  this  be  possibly  done  without  putting 
the  plaintiffs  to  an  enormous  inconvenience 
and  embarrassment,  and  virtnally  render- 
ing all  the  trial  abortive  ?  I  think  I  have 
said  quite  enough  to  base  my  decision 
upon  that  ground,  without  referring  to 
any  other  consideration  that  may  arise — 
that  is  to  say,  that  this  decision  of  the 
Vice- Chancellor  should  be  affirmed. 
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Soliciton — Wilson,  Bristows  &  Carpmael,  for  ap- 
pellants ;  Newman,  Stretton  &  Hilliard,  for 
respondents. 


CON,  V.C.  1 
1881.  > 

1.  14, 15.  J 


Bacon,  V.C. 

] 
Jan. 


OHATTEBTON  V.  WATNBT  AND 
COHPANT  AND   0THEB8. 


Oarnishee  Order — Order  against  MorU 
gagor — Mortgage  to  Three  Successive  Mort^ 
gagees — Assignment  of  Third  Mortgage — 
Sale  by  First  Mortgagee — Bight  to  Surplus 
Proceeds — **  Debt  due  from  Oarnishee  to 
Judgment  Debtor" — Common  Law  Pro» 
cedure  Act,  1854,  ss,  61  and  62 — Rules  of 
Court,  1875,  Order  XLV,  rule  2. 

A  mortgaged  leaseholds  to  B,  C  and 
D  euecessively,  X,  a  judgment  creditor 
of  D,  obtained  a  garnishee  order  against 
A,  attaching  all  debts  due  from  A  to  D, 
to  answer  his  judgment  Subsequently  D 
iusigned  his  mortgage  t-o  E,  B,  the  first 
mortgagee^  sdd  the  property  under  his  power 


of  sale,  and  paid  off  himself  wnd  C;  and 
there  remained  in  his  hands  a  surplus  in- 
sufficient to  satisfy  the  third  mortgage. 
A^ter  the  sale,  amd  while  the  proceeds  were 
in  B*s  hamds,  Y,  a  judgment  creditor  of 

D,  obtained  a  garnishee  order  against  B, 
atta/ching  all  debts  due  from  BtoD, 

Upon  a  question  of  priorities  as  between 

E,  X  and  Y,— 

Held,  that  X,  by  his  garnishee  order 
against  A,  obtained  no  priority  over  either 
E  or  Y  with  respect  to  the  surplus  proceeds 
of  sale  in  B*s  hands,  inasmuch  as  the 
liability  of  A  as  mortgagor  to  D  as  third 
mortgagee,  did  not  constitute  a  debt  due 
from  the  gcMmishee  to  the  judgment  debtor 
within  the  meaning  of  section  61  of  the 
Common  Law  Procedure  Act,  1854,  and 
Order  XLV.  rule  2  of  the  Bides  of  Court, 
1875.  Held  also,  that  Y  would  rank  next 
to  E  as  to  any  surplus  remaining  after 
satisfying  the  third  mortgage. 

On  the  13th  of  December,  1877,  H.  P. 
Margetts,  the  then  owner  of  a  leasehold 
public-house  called  **  The  Greyhound,"  at 
Croydon,  executed  a  first  mortgage  thereof 
to  Watney  6o  Co.,  to  secure  3,5002.,  interest 
and  any  further  £ums  which  might  become 
due  to  them  ;  a  second  mortgage  thereof 
to  Yickers  &  Co.  to  secure  2,000£.,  interest 
and  other  monejrs  for  goods  sold  not  ex- 
ceeding 2,6002. ;  and  a  third  mortgage 
thereof  to  J.  P.  Budden  to  secure  6,0002. 
and  interest.  On  the  28th  of  July, 
1879,  Robert  Rogers  recovered  judgment 
against  Budden  for  1,0812.  Os,  8d.  and 
costs ;  and  on  the  1st  of  August,  1879, 
further  obtained  a  garnishee  order  itm, 
attaching  all  debts  due  from  Margetts  to 
Budden,  which  was  made  absolute  on  the 
7th  of  August,  and  notice  of  it  given 
to  Margetts.  On  the  2nd  of  September, 
1879,  Walker  &  Co.  recovered  judgment 
against  Budden  for  2,1802.  V7s,  Id.  and 
costs,  and  on  the  16th  of  October,  1879, 
they  obtained  a  garnishee  order  nwt, 
attaching  all  debts  due  from  Margetts  to 
Budden,  and  served  it  the  same  day  on 
Margetts.  This  order  was  made  absolute 
on  the  22nd  of  December,  1879.  On  the 
13th  of  November,  1879,  Budden  assigned 
his  mortgage  to  H.  W.  Chatterton,  and 
notice  of  the  assignment  was  given  to 
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Chatterton  ▼.  Watney, 

Watney  h  Co.    On  the  lOth  of  December, 

1879,  Margetts  filed  a  petition  for  liqui- 
dation, and  a  trustee  was  appointed.  On 
the  11th  of  February,  1880,  Watney  So  Co. 
agreed  to  sell  the  public-house  under  the 
power  of  sale  in  their  mortgage.  On  tbe 
11th  of  March,  1880,  the  sale  was  com- 
pleted; andp  after  satisfying  their  own 
and  Yickers'  mortgage,  there  remained 
in  their  hands  1,106Z.  ll^.  4d,  Notice  of 
Kogers's  garnishee  order  of  the  7th  of 
August,  1879,  was  given  to  Messrs.  Wat- 
ney's  solicitors  on  the  12  th  of  February, 

1880.  On  the  3rd  of  March,  1880,  Ind, 
Coope  k  Co.,  judgment  creditors  of 
Budden,  obtained  a  garnishee  order 
against  Margetts,  attaching  all  debts  due 
from  Margetts  to  Badden,  and  gave 
notice  of  it  to  Watney  &  Go.  On  the 
22nd  of  Marcb,  1880,  Ind,  Coope  So  Co. 
obtained  a  garnishee  order  against  Wat- 
ney Sd  Co.,  attaching  all  debts  due  from 
Watney  So  Co.  to  Budden,  to  answer  their 
judgment  ag^ainst  Budden.  On  the  23rd 
of  April,  Bogers  also  obtained  a  garnishee 
order  nisi  against  Watney  So  Co.,  attaching 
all  debts  due  from  Watney  So  Co.  to 
Budden,  to  answer  his  judgment;  and 
served  tbe  same  upon  .Watney  So  Co. 
Chatterton  commenced  an  action  against 
Watney  So  Co.,  Budden,  Ind,  Coope  So  Co., 
Walker  So  Co.,  Bogers  and  the  trustee  in 
Margetts'  liquidation,  to  enforce  the  third 
mortgage.  Upon  an  application  by  Bogers 
to  make  abaolnte  his  garnishee  order  nisi 
of  the  23rd  of  April,  an  order  was  made 
on  the  10th  of  May,  1880,  that  Watney 
ft  Co.  should,  without  prejudice  to  the 
rights  of  all  parties,  bring  into  Coart  to 
the  credit  of  the  action  (Chatterton  v. 
WcUney  ^  Oo.  and  Others)  the  amount 
renmining  in  their  hands,  namely, 
1,119Z.  78.  This  sum  was  invested,  and 
was  now  represented  by  1,124Z.  16s,  6d. 
consols.  Upon  a  summons  taken  out  by 
the  plaintiff,  H.  W.  Chatterton,  an  order 
was  made  in  chambers  on  the  24th  of 
July,  1880,  directing  an  enquiry  as  to  the 
charges  and  priorities  of  the  parties  upon 
the  fund  in  Court.  The  summons  was 
adjourned  into  Court,  and  the  question 
of  the  priorities  of  the  various  parties 
was  now  submitted  for  the  opinion  of  the 
Court, 


Sir  H,  M.  Jaclcson  and  Mr.  Terrell^  for 
the  plaintiff. — The  garnishee  orders  ob- 
tained against  Margetts  could  have  no 
effect  upon  the  property  after  it  had  been 
converted  into  a  fund  in  the  hands  of 
Watney  So  Co.,  for  that  fund  was  never  a 
debt  owing  or  accruing  from  the  garnishee 
(Margetts)  to  the  judgment  debtor  (Bud- 
den), within  section  1  of  the  Common 
Law  Procedure  Act,  1854.  The  law  on 
the  subject  contained  in  that  Act  is  in  no 
way  altered  by  the  Judicature  Act. 

Those  garnishee  orders  are  therefore 
of  no  effect  against  the  plaintiff. 

Mr,  Badnallf  for  Messrs.  Ind,  Coope  St 
Co. — The  money  in  Watney  So  Co.'s  hands 
could  not  be  attached  before  the  11th  of 
March,  when  the  sale  was  completed. 
We  obtained  the  first  garnishee  order 
after  that  date,  and  should  therefore 
rank  next  to  the  plaintiff. 
He  referred  to 

Wehater  v.  Webster,  81  Beav.  393 ; 

31  Law  J.  Bep.  Chanc.  655 ; 
Stevens  v.  Phelips,  4A  Law  J.  Bep. 
Chanc.  689 ;  Law  Bep.  10  Chanc. 
417. 
Mr.    Horton  Smith    and  Mr.    Verwm 
Smith,  for  Bogers. — The  effect  of  our 
garnishee  order  against  Margetts  was  to 
transfer  to  us  the  debt  owing  by  Margetts 
to  Budden,  and  with  it  the  security  for 
it,  namely,  Budden's  mortgage.   Budden's 
assignment  to  the  plaintiff  was  therefore 
invalid  against  us. 
They  referred  to 
Ex  parte  Joselyne,  47  Law  J.  Beo. 
Bankr.  91;  Law  Bep.  8  Ch.   D. 
327; 
Ex  parte  Nelson;    in  re  Hoare,  49 
Law  J.  Bep.  Bankr.  44 ;  Law  Bep. 
14  Ch.  D.  41 ; 
Levy    V.   LoveU,    49   Law    J.    Bep. 
Chanc.  305 ;  Law  Bep.  14  Ch.  D. 
234; 
Pickering  v.  The  Hfracomhe  BaUuHXy 
Company,   37  Law  J.  Bep.  C.P. 
118 ;  Law  Bep.  3  C.P.  235 ; 
Bohinsm^  v.  Neshitt,  37  Law  J.  Bep. 
C.P.  124;  Law  Bep.  3  C.P.  264 ; 
Emanuel  v.  Bridget,  43  Law  J.  Bep. 
Q.B.  96 ;  Law  Bep.  9  Q.B.  286. 
Ifr.    Vaughan    Hawkins,    for    Taylor, 
Walker  So  Co.,  followed  the  same  line  of 
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ailment,  bat  olumed  priority  over 
Rogers,  as  having  given  prior  notice  to 
Margette  the  garnishee. 

Mr.  OoterU'Hardy^  for  Watnej  &  Co. 

Bacok,  Y.G. — It  is  agreed  on  all  hands 
that  this  is  the  first  time  that  sneh  a 
question  as  is  here  raised  has  been  pre- 
sented to  the  Court  for  decision ;  and  I 
cannot  sajthat  I  am  very  much  astonished 
at  it.     The  Legislature  thought  fit  in  the 
Conunon  Law  Procedure  Act  to  lay  down 
a  principle  regulating  what  are  called 
garnishee    orders.       That    principle    is 
adopted   in  the  Judicature  Act,  and  the 
thing  is  perfectly  intelligible  and  clear. 
Where  a  man  has  recovered  judgment 
against  his  debtor,  if  he  finds  that  that 
debtor  does  not  pay  him,  and  has  the 
means  of  procuring  payment,  either  in 
whole  or  in  part,  from  persons  who  are 
indebted  to  nim  (the  debtor),  the  Com- 
mon Law  Procedure  Act  enacts  in  sub- 
stance, that  the  judgment  creditor  shall 
have   all   such  rights  against    the  gar- 
nishee  as    the  judgement  debtor  would 
himself  have  had  but  for  the  suit  which 
was  then  pending.     It  is  a  very  reason- 
able provision;   but  whether  reasonable 
or  not  I  have  not  now  to  enquire.    In  the 
commercial  world  nobody  will  doubt  that 
it  is  perfectly  reasonable  that  a  man  who 
is  able  to  pay  his  debts  if  he  will  take 
the  trouble  to  coUect  them,  ought  not  to 
be  permitted  to  defeat  his  creditors  by 
forbearing  to  do  so.     The  statute  is  plain 
and  distinct  in  its  policy,  and  not  ques- 
tionable in  its  terms.     If  such  a  state  of 
things  as  I  have  referred  to  exists,  and 
the  judgment  debtor  has  the  means  of 
paying  uie  debt  by  getting  in  debts  which 
are  due  to  him,  he  is  no  longer  to  have 
the  power  to  ffet  them  in  himself,  but 
they  shall  be  tne  property  of  the  judg- 
ment creditor  to  the  extent  to  which  he 
has   recovered  judgment.     That   is  the 
substance  and  effect  of  the  law,  and  none 
of  the  cases  which  have  been  referred  to 
bring  that  principle  in  question,  or  carry 
it  a  particle  beyond  that. 

But  then  it  is  most  expressly  deter- 
mined by  the  terms  of  section  61  of  the 
Common  Law  Procedure  Act  that  the  debt 
must  be  a  debt  owing  by  the  garnishee — 
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a  debt  which  the  judgment  debtor  could 
have  compelled  the  payment  of  if  he  had 
desired;  and  such  a  debt,  and  such  a  debt 
alone,  is  capable  of  the  operation  of  what 
is  called  garnishing. 

Now  what  are  the  facts  I  have  to  deal 
with  here  P     There  were  three  successive 
mortgages  executed  by  Margetts  on  the 
same  day,  purporting  to  secure  by  the  as- 
signment of  the  property  in  question  the 
payment  of  the  sums  mentioned  in  the 
several  securities.     The  mortgages  also 
contain  the  usual   powers  of  sale,   and 
direct  the  application  of  the  proceeds  of 
the  sale  in  the  manner  which  has  been 
read  from  the  instruments,  under  which 
the  surplus  is  payable,  if  there  should  be 
any   surplus  after  satisfaction  of  these 
debts,  to  Margetts,  his  executors,  adminis- 
trators and  assigns.     By  the  third  mort- 
gage (Budden's)  Margetts  has  effectually 
disposed  of  the  residue  of  the  proceeds, 
unless  there  shall  be  a  surplus.     By  the 
terms  of  the  mortgage-deed  to  Budden 
the  relation,  no  doubt,  of  creditor  and 
debtor  exists  between  himself  and  Mar- 
getts,  but   the    debt    contemplated    by 
the  Common  Law  Procedure  Act  must 
be  a  debt  the  payment  of  which  can  be 
effectually  enforced.     I  do  not  mean  that 
a  legal  right  to-  enforce  it  is  essential,  but 
the  debt  must  be  one  which  can  be  effec- 
tually enforced  as  .regards  the  thing  which 
is  to  be  bound.     Order  XLY.  rule  3  has 
also  been  referred  to,  which  expresses  that 
the  property  shall  be  bound  in  the  hands 
of  the  garnishee.    Now,  under  what  state 
of  circumstances  can  it  be  said,  in  the 
events  which  have  happened,  that  there 
ever  was  a  single  particle  of  money,  or 
anything  else,  that  ever  was  in  the  hands 
or  could  be  contemplated  as  being  in  the 
hands  of  Margetts  P   If  that  is  not  so,  the 
garnishee  orders  against  him  effect  no- 
thing ;    they  establish  no  right  except 
the  right  which  the    judgment  debtor 
might  assert  against  Margetts. 

The  judgment  debtor  has  asserted  no 
right  as  against  Margetts ;  but  the  sale 
having  taken  place,  there  being  enough 
to  satisfy  the  first  and  second  mortgages, 
and  not  enough  to  satisfy  the  third  (Bud- 
den's), the  question  is,  What  is  to  be 
done  with  that  surplus  p — audit  is  said  that 
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Chaiterton  ▼.  Watney, 

the    gamifihee    orders  against  Margetts 
carry  the  right  to  that  sum.     No  case  that 
has  been  referred  to  favours  that  in  the 
slightest  degree.     The  case  which  looks 
nearest  to  it  is  the  case  of  Emanuel  y. 
BridgeTy  but  that  case,    when   it   is  ex- 
amined, is   a  totally   different  case :    a 
judgment  was  recovered  against  Bridger, 
who  was  ascertained  to  have  owing  to 
him  a  debt  from  Mrs.  Roberts ;  and  after 
judgment  was  recovered,   and  after  the 
garnishee  order  was  made,  and  the  debt 
from  Mrs.  Roberts  to  the  judgment  debtor 
dealt  with  in  a  certain  way,  that  need 
not  be  followed  very  closely,  he  makes  a 
mortgage  and  gets  an  advance  of   50  Z. ; 
and  the  ultimate  decision  is,  that,  for  all 
beyond  the  debt  to  which  the  judgment 
creditor  has  established  his  right  by  the 
garnishee  order,  the  mortgage  was  a  good 
one,  but  that  the  debt   realised  by  the 
judgment    debtor    after    the    garnishee 
order  belonged  to  the  judgment  creditor. 
That  bears  no  kind  of  resemblance  to  the 
case  before  me.     There  was  nothing  done 
by  Budden,  and  all  that  was  done  was 
done  by  the  first  mortgagee:    Budden 
was  merely  passive  in  all  these  transac- 
tions.    He  remains  entitled  to  the  sum 
which  should  turn  out  to  be  the  surplus 
after  satisfying  the  two  first  debts ;  and 
that  surplus  he  was  perfectly  competent 
to  deal  with  notwithstanding  the  judg- 
ments acrainst  him.     I  have  nothing  to 
do  witiT considering   what    righto    the 
judgments  might  give  thejudgment  ere- 
ditors  against  any  interest  Budden  had 
in  the  land  or  in  the  proceeds  of  the  land: 
all  I  have  to  consider  is,    whether,  ad- 
mitting that  there  was  a  debt,  according 
to  the  terms  of  the  mortgage  deed,  there 
ever  was  anything  in  the  hands  of  Mar* 
getts  which   could  be  applicable  to  the 
payment  of  that  debt.     I  find  the  con- 
trary to  be  the  case.   Budden  was  entitled 
to  the  surplus,  whatever  it  might  be,  to 
the  extent  of  his  debt,  and  Margetts  was 
entitled  to  nothing  whatever  unless  the 
property  should  produce  enough  to  satisfy 
all  the  mortgages,  and  leave  a  surplus. 

Then  what  property  was  ever  in  the 
hands  of  Margetts  P  That  Margetts  owed 
Budden  a  debt  is  true.  The  garnishee 
order  says,  You,  the  judgment  creditor, 


shall  get  that  from  Margetts  if  yon  can : 
if  it  is  in  his  hands  you  shall  be  entitled 
to  it; — but  it  does  not  say  these  three  mort- 
gages shall  be  undone.  I  cannot  come 
to  a  conclusion  which  would  make  the 
state  of  the  law  as  to  mortgages  so  un- 
certain, as  that  a  man  may  take  a  mortgage 
one  day,  and  find  it  defeated  the  next, 
because  he  owed  money  to  somebody,  and 
a  garnishee  order  is  obtained  against  his 
mortgagor.  There  never  was  such  an  in- 
stance, and  no  principle  can  be  referred 
to  which  will  justify  it.  I  dispose  of  the 
matter,  therefore,  by  saying  that,  in  my 
opinion,  the  garnishee  orders  against 
Margetts  have  no  application  nor  opera- 
tion upon  the  surplus  proceeds  which  re- 
main after  satisfying  the  two  first  mort- 
gages, and  that  they  belong  to  Budden. 
Although  a  judgment  has  been  recovered 
against  Budden,  Budden  is  not  precluded 
by  the  effect  of  that  judgment  from  as- 
signing to  anybody  he  thought  fit  such 
interest  as  he  had  in  the  surplus.  He  has 
assigned  it  to  Mr.  Chatterton ;  and  in  my 
opinion  Mr.  Chatterton  has  a  claim  pre- 
ferable to  that  of  the  garnishee  creditors, 
and  is  entitled  to  be  paid  out  of  the  sum 
in  Court  as  much  as  will  satisfy  his  debt, 
if  there  is  enough ;  and,  if  not,  he  has  a 
right  to  the  whole  of  it.  That  renders 
it  unnecessary  for  me  to  go  into  the  ques- 
tion which  has  been  raised  between  Mr. 
Horton  Smith  and  Mr.  Yaughan  Haw- 
kins. If  it  were  necessary,  I  think  the' 
priority  of  the  notice  ought  to  govern 
their  rights ;  but  I  have  nothing  to  do 
with  that.  If  there  is  any  surplus  after 
satisfying  the  plaintiff,  Messrs.  Ind, 
Coope  h  Co.,  by  reason  of  their  garnishee 
order  against  Watney,  are,  in  my  opinion, 
entitled  to  it. 


Solicitors— H.  W.  Chatterton,  for  the  plaintiff; 
Peacock  &  Goddard,  agents  for  W.  H.  Kowland, 
Croydon,  for  defendant  Kogers ;  Gellatly,  Son 
&  Warton,  for  defendants  Taylor,  Walker  & 
Co. ;  Pownall  &  Co.,  for  defendants  Watney  & 
Co. ;  Henry  Tyrrell,  for  Ind,  Coope  &  Cob 
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POSTEB  V.    WEST. 


Soliciiors  Act,  1860,  a.  28 — Lien — Goste 
— PrcLcUce — Petition — Order  LL  rule  1(a). 

A  petition  to  enforce  a  solicitor's  lien  for 
costs  is  a  further  proceeding  after  trial 
within  the  mecming  of  Order  LI,  rule  1  (a). 

Judgment  was  given  against  a  plaintiff 
who  claimed  money  lent  by  defendant  A  to 
B : — Held,  that  A!s  solicitor's  lien  on  the 
fund  vHis  prior  to  B's  right  to  costs. 

This  action  was  bronght  to  obtain 
payment  of  money  represented  by  in- 
vestment sbares  in  the  Perpetual  Invest- 
ment Building  Society,  standing  in  tbe 
name  of  Mary  A.  H.  West,  on  the  gronnd 
that  abe  was  a  trustee  for  the  plaintiff's 
wife,  and  held  them  in  fraud  of  his  rights. 
Mary  A.  H.  West,  the  plaintiff's  wife, 
and  the  society  were  made  defendants. 
The  plaintiff  made  default  in  appear- 
ance at  the  trial,  and  judgment  was 
given  for  the  defendants. 

This  was  a  petition  by  the  solicitor  of 
the  defendants  West  and  Porter,  for  a 
solicitor's  lien  for  costs  on  the  shares, 
the  subject  of  the  action,  as  being  pro- 
perty preserved. 

Dec.  7. — Mr,  BeddaU  applied  to  have 
the  petition  heard  by  Fry,  J.,  as  being 
*'  a  further  proceeding  after  trial,"  which 
the  Judge  had  jurisdiction  under  Order 
LL  rule  1  (a)  to  direct  should  be  heard 
by  himself. 

Fiy,  J.,  thought  the  petition  was  *'  a 
further  proceedmg  "  within  the  meaning 
of  the  rule,  and  directed  it  to  be  heard 
before  himself. 

Dec.  9. — Mr,  BeddaU,  for  the  petitioner, 
asked  for  a  charg^g  order  on  the  whole 
fund.  r 

Mr,  F.  Waiefs,  for  fhe  society,  con- 
tended that  the  costs  of  the  society  ought 
to  be  provided  for  before  the  petitioner's 
lien,  furst,  on  the  ground  that  they  were 
in  the  position  of  trustees ;  or,  secondly, 
on  the  ground  that  the  property  that 
had  been  preserved  was  only  what  the 
plaintiff,  if  successful,  would  have  got, 
and  that  was  the  fund,  less  the  society's 
ooBts  of  action. 


Frt,  J.,  held  that  the  society  were 
simply  in  the  position  of  debtors  and  not 
of  trustees,  and  said — The  other  conten- 
tion of  the  society  is,  that,  though  the 
Attorneys  and  Solicitors  Act,  1860,  gives 
a  solicitor  a  title  to  any  property  reco- 
vered or  preserved,  inasmuch  as  if  the 
plaintiff  hieui  won  his  action  he  would 
have  recovered  from  the  building  society 
the  amount  owed  by  them  to  the  defen- 
dant, but  less  the  costs  of  the  society, 
and  that  the  fund  preserved  is  only  the 
fund  that  remains  after  deducting  those 
costs.  But  in  this  case  the  whole  fund 
is  what  the  solicitor  has  preserved,  be- 
cause no  order  to  pay  any  costs  of  any 
co-defendant  was  made,  and  the  order 
asked  by  the  petitioner  must  be  granted. 


Solicitors — F.  C.  Tndop,  the  petitioner  in  person ; 
WatflOD,  Sons  &  Boom,  for  respondent. 


TUB  BANK. 
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Banesitptct. 

JSSSEL,   M.R.  I    r  . 

Jambs,  L.J.     (  ^^  '"^  Phillips  ;   ex  parte 
Lush,  L.J.      ^     ^^«  national  mbecan- 
1880. 
Nov.  18. 

Bills  of  Sale  Act,  1854  (17  ^  18  Vict, 
c.  36),  ss,  1  and  7 — "  Growing  Orops  " — 
8evera,nce, 

Although  growing  crops  are  not  personal 
chattels,  but  pa^s  by  a  deed  as  an  interest 
in  land,  and  the  deed  does  not,  as  far  as 
regards  them,  require  registration ;  yet  when 
they  are  severed  from  the  land  they  become 
personal  chattels  and  pass  to  the  trustee  in 
bankruptcy  of  the  grarUor,  unless  the  grantee 
has  prior  to  the  bankruptcy  taken  possession 
of  them. 

Appeal  from  a  decision  of  Mr.  Registrar 
Hazlitt,  acting  as  Chief  Jndge  in  Bank- 
ruptcy. 

Phillips,  a  farmer,  on  the  23rd  of  De- 
cember, 1878,  executed  a  bill  of  sale  to 
the  bank,  wherebj,  in  consideration  of 
575Z.,  he  assigned  and  transferred  to  the 
mortgagees  aJI  and  singular  the  fiimituroi 
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fixtures,  live  and  dead  fann  stock,  ^jprow- 
ing  orops,  utensils  and  implements  of 
husbandly,  and  future  growing  crops,  and 
other  goods  and  chattels  and  effects  of 
and  belonging  to  the  mortgagor  then  in 
and  about  the  farm  yards,  outbuildings, 
land  and  premises,  together  with  all  his 
tenant  right  and  interest  yet  to  come  and 
unexpired  in  and  to  the  said  lands  and 
premises. 

The  deed  contained  a  covenant  by  the 
mortgagor  that  he  would  not  charge,  en- 
cumber or  remove,  or  permit  or  suffer  the 
goods,  chattels  and  effects,  or  any  of 
them,  to  be  removed  from  the  house  or 
premises,  for  any  purpose,  without  the 
previous  consent,  in  writing,  of  the  mort- 
gagees. 

The  deed  was  not  registered. 

Phillips  filed  a  petition  for  liquidation 
on  the  21st  of  October,  1879. 

Phillips,  in  the  interval  between  the 
date  of  the  bill  of  sale  and  the  filing  of 
the  petition,  severed  all  the  crops  which 
were  growing  at  the  date  of  the  biU  of 
sale,  or  which  had  since  been  planted,  and 
stacked  them  on  his  premises. 

The  bank  took  possession  under  the  bill 
on  the  22nd  of  November,  1879. 

The  Registrar  held  that  the  growing 
crops  assigned  by  the  biU,  having  been 
severed  and  stacked,  passed  to  the  trustee 
in  liquidation,  as  the  bill  had  not  been 
rmstered. 

The  bank  appealed. 

Mr,  Winshw  and  Mr.  Bohson^  for  the 
appellants,  referred  to 

Brcmtom  v.  OriffiU,  45  Law  J.  Bep. 

C.P.  688 ;  Law  Rep.  1  C.P.  D.  349 ; 

46  Law  J.  Bep.  C.P.  408;  Law 

Rep.  2  C.P.  D.  212, 
as  shewing  that  "  g^rowing  crops "  were 
not  personal  chattels  within  the  Bills  of 
Sale  Act,  1864,  and  that  deeds  assigning 
them  did  not  require  registration;  and 
also  referred  to  the  judgment  of  Brett, 
L.J.,  in  that  case,  in  which  he  held  that 
the  Act  only  applied  to  things  which,  at 
the  time  the  bill  of  sale  is  g^ven,  are 
chattels  and  capable  of  delivery  to  the 
assignee ;  and  that,  consequently,  the  sub- 
sequent severance  and  stacking  of  the 
crops  had  not  affected  the  validi^  of  the 
tranaaction.    They  alflo  referred  to 


Ex  parte  Payne;  in  re  Oroe$^  Law 
Bep.  11  Ch.  D.  639. 
Mr.  Hemming  and  Mr.  E.  0.  TFtZUv,  for 
the  trustee,  were  not  called  upon. 

Jessel,  M.B. — ^1  am  of  opinion  that  the 
decision  of  the  Begistrar  is  right.  Ghrow- 
ing  crops  are  an  interest  in  land;  and 
they  passed  by  the  deed ;  and,  so  i^  as 
they  are  concerned,  the  deed  did  not 
require  reg^tration.  According  to  the 
ordinary  law,  the  rents  and  profits  of  land 
in  mortgage  belong  to  the  mortgagor,  so 
long  as  he  is  allowed  ip  remain  in  posses- 
sion; and  therefore,  in  this  case,  the 
grantor  was  entitled  to  sever  the  crops, 
which,  when  severed,  became  chattels 
under  the  deed,  and,  therefore,  sabject  to 
the  provisions  of  the  Bills  of  Sale  Act. 
But  it  is  said  that  there  is  a  bargain  that 
the  mortgagor  shall  not  take  them  off  the 
premises  without  the  consent  of  the  mort- 
gagees. But  that  being  a  bai^in  relating 
to  chattels  is  void  as  against  the  trustee 
in  liquidation,  by  reason  of  the  non-regis- 
tration of  the  deed. 

Jambs,  L. J.,  and  Lush,  L.J.,  concurred. 


Solicitors — J.  T.  Irving,  for  appellanti;  Hay, 
Sjkes  &  Batten,  for  tmatee. 


J,  V.C.  1 

«1.     } 

K  12.     J 


Bacon,  V.C. 
1881. 
Feb. 


SHAW  V.   BBOWN. 


Upon  this  summons  being  called,  Vice- 
Chancellor  Bacon  stated,  that  in  all 
similar  cases — that  is,  applications  after 
judgment  in  causes  transferred  from  his 
Lordship  to  Mr.  Justice  Fry  for  hearinff-^ 
it  was  Ins  desire  that  that  learned  Judge 
should  be  requested  to  hear  them,  as 
arising  out  of  matters  wiUi  which  the 
latter  was  already  acquainted. 

The  Yice-Chancellor  aooordinglj  de* 
dined  to  hear  the  summonB. 
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[IN  THE  OOUBT  OF  APPEAL.] 
Jamvb,  L.  J. 
Bbett,  Li.J. 

CkyrroK,  L.  J.  >  fbodsham  v,  fbodsham. 
1880. 
Aug.  2. 

Pradtce  —  Bight  to  Transfer  Stock — 
Vesting  Order  in  Chambers — Jurisdiction 
—Trustee  Act,  1850,  s.  43—15  $•  16  Viol. 
c.  80.  *.  26—18  &•  19  Vict.  c.  134.  s.  16— 
Oonsolidated  Order  XXXV.  rule  1. 

In  an  administration  action  commenced 
hy  writ,  an  order  umis  made  in  chambers 
directing  the  plaintiff  and  defendamt  to 
transfer  a  sum  of  stock  into  Court.  After- 
wards,  as  the  defendant  could  not  be  found, 
an  order  wis  made  in  chambers  vesting 
the  right  to  tramfer  the  stock  in  the  plain* 
tiff,  and  directing  him  to  transfer  it  into 
Court,  The  Bank  of  England  hwing  o5- 
jected  to  a>ct  on  this  order,  on  the  ground  of 
its  having  been  made  in  chamhers,  Jsssbl, 
M.B.,  on  the  motion  of  the  plaintiff,  held 
ihU  he  had  jurisdiction  to  make  the  order 
in  chambers,  and  directed  the  bank  to  act 
upon  it : — Held,  on  appeal,  that,  having 
regard  <o  18  ^  19  Vict.  c.  134.  s.  16,  the 
Consolidated  Order  XXXV.  ride  1,  and  the 
course  of  practice,  it  was  doubtful  whether 
there  was  jurisdiction  to  make  such  a  vest' 
ing  order  in  chambers,  and  therefore  that 
ihe  order  directing  the  bank  to  act  upon  it 
ought  to  be  discharged. 

This  was  an  appeal  from  the  decision 
of  Jeasel,  M.E. 

The  action  was  for  the  administration 
of  the  estate  of  W.  G.  Frodsham,  and 
was  commenced  bj  writ. 

On  the  12th  of  November,  1879,  an 
order  was  made  in  chambers  that  the 
plaintiff  and  the  defendant  shonld  trans- 
fer into  Court,  to  the  credit  of  the  action, 
a  snm  of  consols  standing  in  their  names 
as  trustees  of  the  will  of  the  said  W.  G. 
Frodsham. 

On  the  2nd  of  February,  1880,  an 
order  was  made  in  chambers  whereby, 
after  stating  inter  alia  that  the  defen- 
dant could  not  be  found,  it  was  ordered 
that  the  right  to  transfer  the  said  stock 
ahonld  vest  in  the  plaintiff,  but  only  for 
the.  purpose  of  malong  the  transfer  into 
Oouii  thereinafter  dirasted;  and  it  was 
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ordered  that,  notwithstanding  the  order 
of  the  12th  of  November,  1879,  the  plain- 
tiff  alone  should,  on  or  before  the  15th  of 
April,  1880,  transfer  the  stock  to  the 
credit  of  the  cause. 

The  Bank  of  England  being  dissatis- 
fied with  this  order,  by  reason  of  its 
having  been  made  in  chambers,  it  was 
arranged  that,  for  the  purpose  of  having 
its  regularity  formally  decided  by  the 
Gourt,  the  plaintiff  should  move  for  an 
order  directing  the  bank  to  act  in  accord- 
ance with  it. 

On  the  14th  of  May,  1880,  the  motion 
was  heard  before  Jessel,  M.B.,  who  de- 
livered judgment  as  follows  : — 

The  matter* stands  in  this  way:   At 
the  time  of  the  passing  of  the  Trustee 
Act  of  1850  there  was  no  such  thing  as 
an  application  by  summons  in  chambers, 
because  the  jurisdiction  in  chambers  did 
not  begin  until  1852.     The  43rd  section 
of  that  Act  is  as  follows :  "  And  be  it  en- 
acted that,  whensoever  in  any  cause  or 
matter,  either  by  the  evidence  adduced 
therein  or  by  the  admissions  of  the  par- 
ties, or  by  a  report  of  one  of  the  Masters 
of  the  Gourt  of  Ghancery,  the  facts  neces- 
sary for  an  order  under  this  Act  shall 
appear  to  such  Gourt  to  be  sufficiently 
proved,  it  shall   be  lawful  for  the  said 
Gourt,  either  upon  the  hearing  of  the  said 
cause  "  (which  at  that  time  could  only  be 
heard  in  Gourt)  "  or  of  any  petition  or 
motion  in  the  said  cause  or  matter,  to 
make  such  order  under  this  Act."     Gon- 
sequently,  the  only  way  in  which  an  order 
could  at  that  time  be  made  at  all  was 
in  one  of  the  three  ways  mentioned  in 
the  section.     Therefore,  it  was  not  the 
case  of  an  Act  of  Parliament  mentioning 
some  modes  of  procedure  out  of  many. 
The  section  mentioned  every  then  exist- 
ing mode  of  procedure  ki  the  Gourt  of 
Ghancery,  for  the  only  way  in  which  a 
Judge  could   act  was   on   the  hearing 
of  the  cause,  or  on  motion  or  petition. 
Therefore,  that  Act  did  not  mean  to  say 
that  a  Judge  should  not  do  it  except  by 
a  particular  mode  of  procedure  selected 
out  of  several ;  but  it  did  mean  to  say 
that  he  should  do  it  by  every  possible 
mode  of  procedure  known  to  uie  Gourt. 
It  was,  if  1  may  say  so,  an  enlarging  seo- 
tion,  and  not  a  resbicting  section. 
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Afterwards  it  was  enacted  bj  the 
Trustee  Extension  Act  (15  &  16  Vict. 
o.  55),  ss.  6  and  7,  tbat  whenever  an 
order  was  made  under  the  Act  the  right 
should  vest,  and  the  Bank  of  England 
should  be  indemnified  in  acting  under 
the  order,  which  enactment,  no  doubt, 
was  passed  not  for  the  purpose  of  allow- 
ing irregular  orders  to  be  made,  but  for 
the  purpose  of  preventing  expense  to  the 
parties,  if  any  order  were  made  by  acci- 
dent irregularly. 

Then,  in  1852,  a  very  remarkable 
change  took  place  in  the  procedure  of 
the  Court  of  Ghanceiy,  and  two  things 
were  done.  The  Masters  were  abolished, 
and,  besides  that,  the  Master  of  the  Rolls 
and  the  then  Vice- Chancellors  were  al- 
lowed to  hear  matters  sitting  in  chambers, 
which  was  an  entirely  new  jurisdiction. 
By  the  26th  section  of  the  Masters  in 
Chancery  Abolition  Act,  1852,  they  were 
authorised  not  only  to  take  in  chambers 
such  matters  as  therein  specified,  but  such 
other  matters  as  each  Judge  might  from 
time  to  time  see  fit,  or  as  might  from 
time  to  time  be  directed  by  any  orders 
of  the  Lord  Chancellor.  So  that  it  was 
for  the  Judge  himself  to  decide  what 
matters  he  should  hear  in  chambers. 
Then  the  Chanceiy  Procedure  Act  of 
1852,  which  was  passed  at  the  same  time, 
was  part  of  the  same  scheme,  and  intro- 
duced by  section  45  a  new  mode  of  in. 
stitutinff  administration  suits  by  what  is 
now  caUed  an  originating  summons ;  and 
where  the  suit  was  instituted  by  sum- 
mons, the  first  hearing  and  the  hearing 
on  further  consideration  all  took  place  in 
chambers  and  on  summons. 

Then,  if  we  turn  back  to  the  43rd  sec- 
tion of  the  Trustee  Act  of  1850,  this  result 
follows,  that  as  the  hearing  of  the  cause 
'  may  be  on  summons,  an  order  vesting  the 
right  to  transfer  stock  could  be  made  in 
chambers  at  the  hearing  of  it.  Now  it 
would  be  strange  if  an  order  vesting  the 
right  to  call  for  a  transfer  of  the  stock 
could  be  made  on  summons  at  the  hearing 
in  chambers,  it  could  not  be  done  by  sum- 
mons at  any  other  stage  of  that  cause. 
It  would  be  a  very  remarkable  interpre- 
tation of  this  Act  of  1850  standing  alone ; 
because  it  is  obvious  that  it  meant  not  to 
diminish  the  power  of  the  GourtSi  but, 


as  I  said  before,  to  enlarge  it ;  snd  iiiera- 
fore,  when  there  was  a  new  mode  of 
procedure  by  summons,  and  a  power  in 
the  Judge  to  decide  what  business  shall 
be  BO  disposed  of,  it  seems  to  me  quite 
clear,  that  if  this  Act  stood  alone  an 
order  might  be  made  not  only  at  the 
hearing  of  the  cause,  if  the  cause  was 
heard  on  summons,  but  at  any  other  stage 
of  the  cause,  if  the  Judge  thought  fit.  I 
must  say  I  should  have  no  doubt  about 
the  matter  were  it  not  for  the  Act  18  & 
19  Vict  c.  134.  s.  16,  which  enacts:  "And 
whereas  by  divers  Acts  of  Parliament^  the 
Court  of  Chancery  is  empowered  to  make 
orders  in  respect  of  the  disposition  of 
trust  funds  and  other  matters  under  its 
jurisdiction,  upon  petition  presented  or 
motion  made  in  a  summary  way  without 
bill,  but  such  orders  cannot  be  made  in 
respect  of  the  same  matters  upon  appli- 
cation in  chambers."  Now  that  recital 
is  erroneous.  There  is  no  doabt  that 
there  were  some  cases  in  which  the  Judge 
could  make  such  orders  upon  application 
in  chambers,  but  what  the  draftramn  must 
have  meant  was,  that  the  words  "without 
bill "  should  govern  the  whole  oJaose, 
and  by  those  words  he  must  have  meant 
to  say  "  not  in  a  cause."  He  had  for- 
gotten that  you  can  have  an  originating 
summons.  He  is  referring  to  applica- 
tions not  made  in  a  cause,  to  matters 
commenced  by  motion  or  petition,  and 
then  he  states  his  opinion  (forgetting  the 
26th  section  of  the  Masters  Abolition 
Act,  to  which  I  have  already  referred) 
that  those  applications  must  originate  by 
motion  or  petition,  and  cannot  be  made 
on  application  at  chambers.^  The  section 
then  proceeds :  "  Be  it  therefore  enacted, 
that  the  business  to  be  disposed  of  by  the 
Master  of  the  Bolls  and  the  Vice-chan- 
cellors respectively,  while  sitting  at 
chambers,  shall  comprise  su^h  of  the 
matters  in  respect  of  which  the  Court  of 
Chancery  is  so,  as  aforesaid,  empowered 
to  make  orders  in  a  summary  way,  as  the 
Lord  Chancellor,  with  the  advice  and  as- 
sistance of  the  Master  of  the  Bolls  and 
yice-Chancellors,  or  any  two  of  them, 
may,  by  any  general  order,  direct." 

Now,  I  agree,  there  is  some  difficulty 
in  saying  that  this  does  not  repeal  the 
power  of  the  Judge ;  but  it  was  obvioasly 
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intended  to  extend  bis  power.  The 
draftsman  who  drew  it  did  not  know  the 
practioe  and  did  not  know  the  statutes 
which  gave  the  Judges  the  power  already ; 
and  supposing  they  were  going  to  give 
them  power,  he  frames  an  enactment 
whidi  purports  to  give  them  a  less  power 
than  what  they  had  already.  Surely  that 
cannot  be  a  repeal  of  the  power.  It 
appears  to  me  that  when  the  thing  is  fully 
considered  the  draftsman  by  the  words 
"  without  bill "  meant  to  exclude  appli- 
cations  made  in  a  cause,  because  he  evi« 
dently  thought  that  causes  still  began  by 
bill — ^which  they  did  not  in  all  oases.  I 
think  the  draftsman  had  in  view  not  the 
Trustee  Acts  so  much  as  the  Lands 
Clauses  Act  and  other  Acts  (of  which 
there  were  a  great  number),  by  which 
whatlcall  the  matter  originates  by  petition 
or  motion.  In  the  present  case  we  have 
a  cause  which  before  the  Judicature  Acts 
would  certainly  have  been  commenced  by 
an  originating  summons.  It  never  could 
have  been  meant  by  this  enactment  to 
interfere  with  any  o^ler  which  the  Judge 
could  otherwise  have  made  at  the  hearing 
of  the  cause,  but  it  must  have  been  meant 
to  extend  the  power  to  make  the  appli- 
cation in  some  other  way.  In  my  opinion, 
it  does  not  repeal  the  power,  and  I  think 
that  in  all  cases  in  which  an  order  can 
be  made  at  the  hearing  of  the  cause,  it 
can  still  be  made  at  the  hearing  of  the 
cause  in  chambers  if  the  cause  is  ori- 
ginated by  summons  only.  That  is  quite 
clear,  and  I  think  it  is  equally  clear  that 
the  true  construction  of  this  Act  of  Par- 
liament is  not  to  take  away  powers  which 
already  existed,  but  that  it  was  intended 
to  extend  the  power  to  cases  not  already 
provided  for  by  giving  a  further  power 
to  the  Lord  Chancellor  and  the  Master 
of  the  Bolls  and  the  Yice-Chancellors,  or 
any  two  of  them,  to  direct  such  appli- 
cation to  be  made  in  chambers. 

Now,  if  that  is  the  true  view  of  the 
section,  the  result  will  be  this,  that 
whenever  a  cause  begins  in  chambers  by 
an  originating  summons,  there  the  appli- 
cation maybe  made  as  a  matter  of  course 
by  summons,  and  in  every  other  case 
there  must  be  a  special  direction  by  the 
Judge  that  that  particular  business  shall 
be  done  on  summons. 
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Therefore  it  appears  to  me  that  the 
order  in  this. case  is  properly  made  in 
chambers,  and  that  the  Bank  of  England 
should  act  upon  it. 

The  Bank  of  England  appealed. 

Mr,  Kekewich^  for  the  appellants. — ^The 
question  turns  upon  section  43  of  the 
Trustee  Act,  1850,  which  authorises  the 
making  of  these  vesting  orders  of  stock 
at  the  hearing  of  a  cause  or  on  petition 
or  motion.  An  application  by  summons 
does  not  come  within  the  section.  The 
Master  of  the  Bolls  laid  great  stress  on 
the  45th  section  of  18  &  19  Vict.  c.  134, 
which  enacts  that  the  business  to  be  dis- 
posed of  in  chambers  shall  comprise  such 
matters  as  shall  be  directed  by  general 
order.  The  only  general  order  made  is 
Consolidated  Order  XXXV.  rule  1,  which 
authorises  vesting  orders  to  be  made  in 
chambers  only  where  the  Court  has  made 
an  order  for  sale  or  conveyance  of  lands. 
ITp  to  the  present  time  no  orders  in 
clubmbers  vesting  the  right  to  transfer 
stock  have  been  acted  on.  Such  orders 
have  been  made,  but  objection  has  always 
been  taken  by  the  Bank,  and  an  order 
in  Court  has  been  obtained.  The  objec- 
tion is  that  there  is  no  jurisdiction  to 
make  such  orders  in  chambers. 

Mr.  HacUey^  for  the  respondent. — ^The 
order  was  made  under  section  25  of  the 
Trustee  Act,  1850,  which  says  it  shall  be 
lawful  for  the  Court  to  make  the  order. 
The  jurisdiction,  therefore,  is  in  the 
Court,  and  the  procedure  by  which  that 
jurisdiction  is  exercised  cannot  afifect  the 
validity  of  the  order.  There  is  nothing 
on  the  face  of  the  order  to  shew  that  it 
was  made  on  summons  in  chambers. 
Further,  under  15  &  16  Vict.  ss.  6  and  7, 
the  Bank  is  bound  to  act  under  the  order, 
and  is  indemnified  in  doing  so. 

Mr,  Kekeufichf  in  reply. 

James,  L.  J. — ^Without  saying  what  the 
strict  construction  of  the  Act  of  Parlia- 
ment is,  it  appears  to  me  that,  taking  all 
the  Acts  of  Parliament  together,  and 
considering  the  recital  in  section  16  of 
the  Act  of  1855,  and  the  effect  of  the 
general  order  of  the  12th  of  November, 
1856,  that  was  made  under  that  Act 
(Consolidated    Order  XXXV.  rule  1), 
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and  the  coarse  of  practice  which  has  pre- 
vailed ever  since,  it  is  at  all  events  doubt- 
fal  whether  the  jarisdiction  given  hj  the 
Trustee  Act,  1850,  was  intended  by  the 
Legislatore  to  be  exercised  in  chambers, 
except  in  casos  provided  for  bj  general 
order.  Having  regard  to  this  donbt,  I 
think  we  ought  to  say  that  such  applica- 
tions ought  to  be  made  by  petition  or 
motion  in  open  Court,  unless  and  until 
some  general  order  is  made  (which  no 
doubt  will  be  made  if  it  is  considered 
desirable)  prescribing  the  conditions  under 
which,  and  the  safeguards  with  which, 
such  orders  shall  be  made,  if  they  are 
made  in  chambers  at  all. 

Bbett,  L.J. — I  entirely  agree  with 
what  my  Lord  has  said.  I  should  be 
unwilling  at  present  to  go  further. 

Cotton,  L.  J. — ^I  concur  in  the  decision 
which  has  been  pronounced,  but  I  do  not 
entertain  as  much  doubt  as  has  been  in- 
timated by  the  Lord  Justice  James.  It 
is  highly  important  that  the  special  juris- 
diction conferred  by  the  Trustee  Act 
should  be  exercised  very  cautiously,  and 
that  nothing  should  be  done  as  to  which 
there  is  a  doubt  whether  it  is  or  is  not 
within  the  powers  given  by  the  Act  of 
Parliament.  The  Master  of  the  Bolls 
considered  himself  to  be  acting  under 
section  43.  But  the  case  is  not  within 
the  words  of  section  43,  for  the  order 
was  made  neither  upon  the  hearing  of 
the  cause  nor  of  any  petition  or  motion. 
We  then  find  that  the  subsequent  Act, 
18  &  19  Vict.  c.  134.  s.  16,  proceeds  on 
the  footing  that  such  orders  as  this  can- 
not be  miide  in  chambers ;  and  a  general 
order  made  in  November,  1856,  provides 
that  applications  under  the  Trustee  Acts 
may  be  made  in  chambers  where  a  decree 
or  order  has  been  made  directing  the  con- 
veyance or  transfer  of  real  estate,  but  it 
goes  no  further.  In  my  opinion  that 
ou^ht  not  to  be  extended  by  allowing 
orders  to  be  made  in  chambers  vesting 
the  right  to  transfer  stock  in  the  public 
funds  which  can  so  much  more  easily  be 
dealt  with  improperly  than  land.  In  the 
present  case  a  previous  order  had  been 
made  direotiug  a  transfer,  so  that  if  the 
property  had  been  land  the  caae  would 


have  come  within  Consolidated  Order 
XXXY.  rule  1 ;  but,  following  the  prin- 
ciple  laid  down  by  the  Master  of  the 
Bolls,  it  would  seem  that  a  vesting  order 
of  stock  under  the  Trustee  Acts,  1850 
and  1852,  might  be  made  in  ohamben 
without  any  such  previous  order  where 
there  was  a  cause,  though,  so  far  as  I 
collect  from  his  judgment,  he  did  not 
consider  that  any  vestmg  order  could  be 
made  in  chambers  otherwise  than  in  a 
cause.  I  think  that  the  vesting  order 
ought  not  to  have  been  in  chambers,  and 
that  the  order  under  appeal  oaimofe  be 
sustained. 

The  order  of  the  2nd  of  Februa/ry^ 
1880,  wag  accordingly  discharged 
80  far  as  it  expressed  an  opmion 
that  there  was  jurisdiction  to  make 
the  order  in  chamherSf  and  so  far  as 
U  directed  the  hank  to  ad  in  ac^ 
cordance  with  it. 


Solicitors — Norris,  AllenB  &  Carter,  agents  far 
J.  L.  Johnson,  Liverpool,  for  respondent ;  Tnat^ 
fields  &  Williams,  for  the  Bank  of  EngLand. 
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Contempt  of  Court — Writ  of  Attaehmeni 
— Criminal  Offence — Arrest  Abroad  under 
Warrant^The  Extradition  Act,  1870  (38 
|-  34  Vict.  c.  52),  8.  19— Deteiner  under 
Writ — Abuse  of  Procedwre. 

Disobedience  of  a/n  order  of  the  High 
Court  of  Justice  in  a  civil  ackon,  though 
a  contempt  of  Court,  is  not  an  ^^offemee** 
within  the  meaning  of  the  19tk  section  of 
the  Extradition  Act,  1870,  which  appUes 
only  to  political  and  criminal  offences. 
Where,  therefore,  a  party  to  a  doUac^om  in 
England  was  arrested  in  Paris  under  a 
warrant  issued  under  the  Extradition  Ad^ 
and  white  in  prison  in  England  under  the 
warrant  was  served  with  a  writ  of  attach^ 
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mmU  for  dkohedienee  to  an  order  in  the 
action^ — Held,  that  ihe  (Utachment  was 
vaiidj  and  thai  he  was  not  entitled  to  his 
discharge  untU  he  hadpurged  his  contempt, 
aUkough  he  had  been  acquitted  of  the  crvmi' 
nal  charge  on  which  he  had  been  arrested. 

If  a  warrant  is  obtained  wider  the  EX' 
tradition  Act,  not  for  the  bona  fide  purpose 
of  trying  a  per  son  for  a  crime,  but  with  the 
indirect  object  of  bringing  him  within  the 
jurisdiction  so  as  to  make  him  amenable  to 
OH  attachment  in  a  civU  action,  it  wUl  be 
an  abuse  of  the  process  of  the  Oourt,  and 
ike  attachment  wM  be  set  cuide. 

This  waa  an  appeal  from  the  decision 
of  Vioe-Ohancellor  Baoon. 

The  action  was  brooght  by  A.  G. 
Pooley  against  the  Metropolitan  Bank, 
its  chairman  and  secretary,  for  relief 
in  respect  of  certain  transactions  relating 
to  the  Jersey  Bailway. 

On  the  3rd  of  September,  1879,  the 
defendants  obtained  an  order  that  A.  G. 
Pooley  should  give  up  possession  of  the 
railway  to  F.  Uooper,  who  had  been  ap- 
pointed by  theGonrt  receiver  and  manager 
of  the  nulway.  This  order  was  served 
on  A.'  G.  Pooley  personally,  and,  as  he 
did  not  obey  it,  a  writ  of  attachment  was 
iBsned  against  him. 

On  the  22nd  of  October,  1879,  A.  G. 
Pocdey  was  adjudicated  bankrupt  on  the 
petition  of  one  Toppin,  whose  debt  was 
Boon  after  purchased  by  A.  Cooper,  the 
farother  and  partner  of  F.  Cooper. 

On  the  13th  of  May,  1880,  the  trustee 
in  bankruptcy  obtained  an  order  in  the 
bankruptcy  for  leave  to  prosecute  A.  G. 
Pooley  for  offences  against  the  bank- 
raptcy  laws ;  and  on  the  22nd  of  May  a 
warrant  was  issued  under  the  Extradition 
Act,  1870,  for  the  arrest  of  A.  G.  Pooley, 
who  waa  then  in  France.  Under  the 
warrant  A.  G.  Pooley  was  on  the  1st  of 
June  arrested  in  Paris,  brought  over  to 
Enffland,  and  lodged  in  Newgate  Prison. 

On  the  7th  of  June  the  defendants  in 
this  action  obtained  an  order  directing 
that  the  writ  of  attachment  shoald  be 
lodg^  with  the  governor  of  Newgate 
Prison,  and.  that  Pooley,  when  released 
from  the  criminal  charges,  should  be 
handed  over  to  the  governor  of  Hollo  way 
Prison  tin  he  had  purged  his  contempt. 
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On  the  28th  of  June  Pooley  was  tried 
and  acquitted  of  the  offences  against  the 
bankruptcy  laws,  and  was  then  transferred 
to  Holloway  Prison. 

On  the  9th  of  July  Pooley  applied  to 
be  discharged  from  prison  on  the  ground 
that  by  virtue  of  section  19  of  the  Extra- 
dition Act,  1870,  he  was  privileged  from 
arrest  under  the  writ  of  attachment  until 
he  had  been  restored  to  the  country  from 
which  he  had  been  taken,  and  that  the 
criminal  prosecution  was  got  up  in  collu- 
sion with  the  defendants  in  the  action,  and 
was  simply  a  device  to  get  him  into  Enff- 
land in  order  to  serve  the  writ  of  attach- 
ment on  him. 

The  yioe-Chancellor  dismissed  the  ap- 
plication with  costs. 

Pooley  appealed. 

Sir  H,  Oiffard,Mr.  Eorton  Smith  and 
Mr,  Northmore  Lawrence,  for  the  appel- 
lant.— Pooley  having  been  acquitted  of 
the  alleged  offences  against  the  bank- 
ruptcy laws  his  arrest  under  the  warrant 
was  illegal.  Therefore  his  continued  de- 
tention in  prison  under  the  writ  of  attach- 
ment is  illegal,  and  he  is  entitled  to  be  at 
once  discharged — 

Hx  parte  Boss,  1  Rose,  260 ; 

Chapman  v.   BVeston,  6  Hurl.  &  N. 
466 ;  30  Law  J.  Bep.  Exch.  89  ; 

Hooper  v.  Lane,  6  H.L.  Cas.  443 ;  27 
Law  J.  Bep.  Q.B.  75 ; 

Bateman  v.  Freston,  3  E.  <fe  E.  578 ; 
30  Law  J.  Brep.  Q.B.  133  ; 

Ex  paHe  Freston,  3  De  Gez,  F.  &  J. 
612 ;  30  Law  J.  Bep.  Chanc.  460. 
Further,  the  offence  for  which  Pooley 
was  attached  was  committed  prior  to  his 
arrest  under  the  warrant,  and  is  totally 
unconnected  with  the  crime  for  which  he 
is  arrested ;  and  the  19th  section  of  the 
Extradition  Act,  1870,  provides  that  any 
person  surrendered  by  a  foreign   state 
under  the  Act  shall  not  be  tmble    or 
tried  for  any  offence  committed  prior  to 
the  surrender,  other  than  such  of  thQ 
crimes  mentioned  in  the  Act  as  may  be 
proved  by  the  facts  on  which  the  surrender 
was  grounded,  until  he  has  been  restored 
or  has  had  an  opportunity  of  returning 
to  such  foreign  state.     Pooley,  therefore, 
was  privileged  from  arrest  in  respect  of 
the  (^tachnient  until  he  had  returned  to 
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France.  Lastly,  we  submit  the  evidence 
shews  that  the  arrest  on  the  criminal 
charge  was  devised  bj  the  defendants  in 
coUnsion  with  the  trustee  in  bankruptcy 
for  the  purpose  of  getting  Pooley  within 
the  jurisdiction  in  order  to  attach  him 
in  the  action.  Such  a  proceeding  is  an 
abuse  of  the  process  of  the  Court  which 
will  not  be  permitted. 

Mr.  Hemming  and  Mr,  Pollurd,  for  the 
defendants,  were  heard  on  the  last  point. 

Mr,  A,  Young,  for  the  bank. 

Sir  H.  Oiffard,  in  reply. 

James,  L.  J. — The  more  important  ques- 
tion in  this  case,  the  public  question, 
apart  from  the  importance  to  the  indi- 
vidual concerned,  is  the  construction  of 
the  Extradition  Act,  1870.  Originally, 
no  doubt,  the  Act  had  reference  to  poli- 
tical ofEences  to  prevent  a  man  being 
brought  into  a  country  on  what  we  should 
call  an  ordinary  common  law  offence,  and 
then  to  be  tried  for  some  political  offence 
for  which  he  would  not  have  been  extra- 
dited. However,  the  protecting  section 
clearly  extends  beyond  political  offences, 
and  its  meaning  is,  that  a  man  is  not  to 
be  tried  for  any  offence  committed  prior 
to  the  surrender  other  than  some  crime 
which  may  be  proved  by  the  facts  on 
which  the  sarrender  is  grounded.  In  my 
opinion,  neither  the  words  nor  what  is 
called  the  spirit  of  the  Act  of  Parliament 
— ^that  is  to  say,  the  true  intent  and 
meaning  of  the  Act  of  Parliament — ^have 
any  reference  to  what  is  really  in  this 
case  a  niere  civil  process.  Although  it 
assumes  the  form  of  punishment  for  con- 
tempt of  Gonri^  it  is  a  mere  civil  process 
to  enforce  obedience  to  an  order  of  a  civil 
Gonrt  to  do  something  on  behalf  of  or  for 
the  benefit  of  a  private  person,  which  has 
no  reference  whatever  to  any  offence 
committed  against  the  state  or  against 
the  sovereigpi  of  the  state,  which  are  the 
offences  mentioned  in  the  Act.  It  ap- 
pearo  to  me  that  it  is  impossible  to  extend 
the  words  to  an  attachment  for  a  con- 
tempt^ which  is  really  only  a  process  of 
coercion  to  compel  the  performance  of 
the  order  of  the  Court  in  what^  as  I  have 
said,  is  a  civil  matter. 

It  did  appear  to  ns  when  the  case  was 
first  opened  that  there  were  circumstances 


leading  at  all  events  to  a  suspicion  tbat 
the  extradition  had  been  obtained  by  the 
defendants  for  the  purpose  of  bringing  Mr. 
Pooley  to  this  country,  in  order  that  they 
might  then  have  him  within  the  jurisdic- 
tion of  the  Court,  so  that  they  might 
attach  him  for  his  contempt.  Of  course, 
if  that  were  so— if  anything  of  that 
kind  amounting  to  an  abuse  of  the 
process  of  the  Court  were  resorted  to,  in- 
dependently of  any  Extradition  Aot  or 
any  other  Act  in  the  world — ^we  should 
not  have  had  the  slightest  hesitation  in 
discharging  Mr.  Pooley  from  the  attach- 
ment which  had  been  so  obtained,  as  we 
should  from  an  attachment  obtained 
through  any  other  fraud.  But  now  that 
that  matter  has  been  investigated,  it 
appears  to  me  that  there  is  no  evidence 
from  which  we  can  say  that  the  appellant 
has  made  out  to  our  satisfaction  that  the 
defendants  were  the  persons  who  put  in 
motion  these  proceedings  under  iie  Ex- 
tradition Act,  in  order  to  bring  this  gentle- 
man here.  Before  we  can  arrive  at  thai 
conclusion,  in  my  opinion,  we  must 
actually  pronounce  four  persons  guilty  of 
wilful  and  corrupt  perjury,  committed  by 
all  four  of  them  for  the  purpose  of  con- 
cealing and  denying  a  most  vricked  con- 
spiracy. We  are  not  trying  an  acdon  for 
malicious  prosecution  against  anybody, 
nor  is  it  for  us  to  say,  what  I  cannot  help 
thinking  is  the  object  of  the  greater  part 
of  the  examination  and  cross-examination, 
whether  any  materials  have  been  obtained 
to  maintain  such  an  action,  if  such  an 
action  should  ever  be  brought.  We  have 
nothing  whatever  to  do  with  that  point, 
or  what  will  be  the  result  if  anything  of 
that  kind  is  done.  But  certainly  it  lias 
not  been  proved  to  my  satisfaction  that 
there  was  any  conspiracy  or  design  or 
device  on  the  part  of  the  defendants  to 
bring  the  appellant  to  this  countxy  on  the 
criminal  charge,  with  a  view  of  arresting 
him  on  the  attachment ;  on  the  contrary, 
it  has  been  satisfisMstorily  disproved,  so  &r 
as  I  am  concerned. 

Bbett,  L.J. — ^In  this  case  Mr.  Podey 
was  brought  into  this  country  under  a 
warrant  granted  in  virtue  of  the  provi- 
sions of  the  Extradition  Act,  and  he  was 
brought  here  and  imprisoned  under  such 
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a  warrant  npon  a  charge  of  an  offence 
agaLost  the  bankraptcy  laws,  which  is 
one  of  the  offences  named  in  the  Eztradu- 
tion  Act.  He  was  imprisoned  here  nnder 
that  warrant  until  he  was  taken  before 
the  magistrates,  and  when  taken  before 
the  magristrates  he  was  discharged  from 
that  charge.  But  before  he  had  been  so 
discharged  a  detainer  had  been  lodged  at 
the  piison  in  which  he  was  confined,  on 
the  ground  that  before  he  came  here  ho 
had  been  guilty  of  a  contempt  of  Court, 
and  an  attachment  was  out  against  him, 
and  it  -was  claimed  that  he  should  be 
detained  on  that  attachment  for  a  con- 
tempt of  Court.  Upon  that  statement  of 
&ct8  it  has  been  argued  that  the  imprison- 
ment under  the  warrant  was  illegal,  and 
that  therefore  no  detainer  at  all  could 
have  any  effect.  It  was  said  that  he  was 
illegally  imprisoned,  because  he  was  finally 
acquitted  of  the  charge.  Now  that  cer- 
tainly is  an  argument  which,  to  my  mind, 
cannot  be  sustained,  for  he  was  legally 
imprisoned,  because  he  was  imprisoned 
under  a  warrant  of  a  magistrate  who  had 
jurisdiction  to  grant  that  warrant  That 
contention  therefore  fiiils. 

It  was  then  suggested  that  he  could 
not  be  detained  on  the  g^und  of  this 
contempt,  because  that  was  an  offence 
within  the  19th  section  of  the  Extradition 
Act,  and  was  committed  before  he  was 
surrendered  to  this  country.  It  was  also 
suggested,  and  I  only  notice  it  because 
the  statement  is  very  erroneous,  and  for 
fear  that  some  other  error  should  creep 
forward,  that  the  Act  only  applied  to 
political  offences,  and  that  the  meaning 
of  it  was  that  he  should  not  be  tried  here 
for  a  former  poHtical  offence,  but  that  he 
might  be  tried  for  a  former  offence  which 
was  not  political.  Now  that  seems  to  me 
a  plain  error,*  for  the  Act  of  Parliament 
plainly  applies  to  all  offences  committed 
in  this  country  before  the  time  of  sur- 
render. But  then  comes  the  next  ques- 
tion, which  is,  whether  a  contempt  is, 
even  though  it  be  committed  before  sur- 
render, an  *'  offence  '*  such  as  is  men- 
*tioned  in  the  19th  section.  Now  the 
offence  there  mentioned  is  one  which  is 
thus  described :  "  Where  a  person  might 
be  triable  or  tried  for  any  offence."  How 
ia  it  possible  to  say  that  he  waa  ever 
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triable  or  tried  for  a  contempt?  It  is 
not  a  matter  which  is  a  triable  offence. 
It  is  a  civil  process  under  which  he  is 
detained,  which  he  can  get  rid  of  at  any 
time  by  purging  his  contempt ;  and  it  is  not, 
in  my  opinion,  a  triable  offence  or  an 
offence  upon  which  a  man  can  be  tried  at 
all.  The  real  truth  is,  that  the  word 
**  offence "  in  the  19th  section  means  a 
criminal  act — whether  a  felony  or  mis- 
demeanour is  immaterial,  but  an  offence 
which  would  be  triable  in  a  criminal 
Court.  Therefore  it  does  not  apply  to 
civil  processes,  so  that  the  objections 
which  were  founded  on  that  reading  of 
the  statute  all  fail. 

Then  it  was  said  that  the  bringing  him 
here  under  the  warrant  which  was  granted 
under  the  Extradition  Act  was  an  abuse 
of  the  process  of  the  Court;  that  is  to 
say,  that  he  was  not  brought  here  bona 
fide  for  the  purpose  of  being  charged  with 
an  offence  against  the  bankruptcy  laws 
at  all,  but  that  the  process  was  used  in- 
directly and  improperly  in  order  to  bring 
him  here  for  the  purpose  of  taking  him 
under  the  attachment.  If  the  indirect 
motive  had  been  made  out,  whether  there 
were  grounds  for  the  warrant  or  not,  I 
should  have  thought  that  was  an  abuse  of 
the  process  of  the  Court.  Whether  the 
person  who  was  using  the  process  might 
have  had  colourable  evidence  or  not,  if  it 
could  be  made  out  that  in  his  mind  he  was 
using  the  process  indirectly  and  dis- 
honestly, not  with  the  intention  of  prose- 
cuting, but  with  the  intention  of  dropping 
the  prosecution  and  hringing  him  here 
only  for  the  purpose  of  being  enabled  to 
enforce  the  attachment,  I  should  have 
thought  the  Court  would  not  allow  its 
process  to  be  abused,  and  that  therefore 
it  would  have  set  aside  the  attachment  at 
once.  Then  comes  the  question  whether 
that  is  proved.  Now  it  seems  to  me  that 
it  is  not.  We  are  Judges  of  fact,  and  we 
have  all  three  to  make  up  our  minds,  and 
it  would  be  useless  to  go  over  the  facts 
again.  My  Lord  has  stated  the  reasons 
on  which  I  am  of  opinion,  as  well  as  he 
is,  that  the  contention  is  not  made  out: 
I  think  it  may  be  said  that  the  prosecution 
was  a  feeble  one,  and  that  it  was  feebly 
maintained — and,  so  far  as  I  can  see, 
I  do  not  wonder  that  it  was  feebly  main- 
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tained — but  that  it  was  not  bona  fide  in- 
stitnted  I  can  see  no  sufficient  ground 
for  holding.  Therefore  there  was  no 
abuse  of  the  process  of  the  Court ;  and,  if 
there  was  no  abuse  of  the  process  of  the 
Court,  this  attachment  must  remain. 

Cotton,  L.J. — I  am  also  of  opinion  that 
the  appeal  fails.  .  It  was  put  on  three 
grounds,  on  two  of  which  we  did  not  hear 
the  respondents.  The  first  ground  was 
that  the  arrest  of  the  plaintiff  was  illegal, 
and  that  therefore  he  could  not  be  de- 
tained under  the  attachment.  Now  that 
was  based  simply  upon  this,  that  the 
charge  was  not  sustained,  and  that  when 
the  matter  came  before  the  magistrates 
they  said  as  far  as  that  charge  went  he 
must  be  discharged;  but  that  does  not 
shew  that  the  arrest  was  illegal  in  the 
sense  of  being  void,  or  was  to  be  treated 
in  a  Court  of  law  as  void.  I  do  not  go 
into  the  question  whether  or  not  there 
were  reasonable  grounds  for  the  arrest. 
Even  if  there  were  no  reasonable  grounds 
for  the  arrest,  yet  the  arrest  was  under  a 
warrant  issued  by  a  magistrate  who  had 
authority  to  issue  it,  and  it  cannot  be 
considered  as  null  and  legally  yoid  in  the 
sense  in  which  processes  have  been  treated 
as  illeg^  in  the  cases  which  haye  been 
referred  to. 

The  second  point  was  this :  It  was  said 
that  the  detainer  under  the  attachment 
was  in  violation  of  the  express  provision 
in  the  19th  section  of  the  Extradition 
Act.  [His  Lordship  read  the  section.] 
Now  it  is  difficult  to  see  here  what  can 
be  said  to  be  the  trial  of  Mr.  Pooley  when 
he  was  taken  under  the  attachment ;  but 
I  do  not  decide  it  on  that  ground.  It  is 
sufficient  to  say  that,  in  my  opinion,  what 
is  here  forbidden  is  his  being  tried — 
whatever  that  may  mean — for  an  offence 
against  the  criminal  law.  In  the  former 
and  in  the  latter  part  of  that  section 
mention  is  made  of  crimes  in  respect  of 
which  a  person  can  be  taken  under  the 
Act ;  and  although  the  word  "  crime  "is  not 
used  where  we  find  the  prohibition,  yet 
the  offence  there  referred  to,  coupling  it 
with  what  goes  before  and  what  goes 
after,  must,  in  my  opinion,  mean  an  offence 
against  the  criminal  law ;  that  is  to  say,  a 
crime  for  which  the  offender  can  be  tried, 


in  the  ordinary  sense  of  the  woid,  under 
the  criminal  law.  But  here  there  was 
nothing  criminal.  Incorrectly  we  say  a 
man  is  guilty  of  gross  contempt — ^that  is 
to  say,  he  has  disobeyed  an  order  of  the 
Court  in  a  civil  proceeding — ^but  that  is 
not  a  critne  or  offence  against  the  criminid 
law.  It  is  one  the  Court  is  bound  to  deal 
with  by  committing  the  man  to  prison ; 
but  that  is  simply  for  the  purpose  of  en- 
abling  a  litigant,  who  has  got  an  order 
which  has  been  disobeyed,  to  obtain  his 
civil  rights,  and  it  is  a  mere  process  to 
enforce  civil  rights,  and  not  any  proceed- 
ing for  punishing  a  crime  as  suggested. 
Therefore,  in  my  opinion,  the  second  ob- 
jection  fieiils. 

The  third  objection,  which  has  occupied 
a  considerable  time,  I  will  now  deal  mth. 
It  was  this,  that  the  whole  proceeding 
was  collusive ;  that  is  to  say,  that  the  pro- 
ceedings under  the  Extradition  Act  were 
taken,  not  for  the  purpose  of  getting  Mr. 
pooley  here  in  order  that  he  might  be 
tried  for  an  offence  against  the  criminal 
law,  but  for  the  purpose  of  getting  him 
here  in  order  to  enforce  the  attachment. 
Now  it  is  not  to  the  point  to  shew  that 
some  one  else  other  than  the  persons  who 
sought  to  enforce  and  did  enforce  the 
attachment  had  some  indirect  object  in 
prosecuting  Mr.  Pooley.  Even  if  that 
were  made  out  it  would  avail  nothing, 
unless  it  could  be  shewn  that  the  persons 
who  enforced  the  attachment  were  parties 
to  that  indirect  object,  so  as  that  it  might 
be  established  to  the  satisiiaotion  of  the 
Court  that  on  their  part  there  was  such 
fraudulent  conduct,  such  abuse  of  the 
process  of  the  Court,  as  to  justify  the 
Court  in  saying  that  those  who  had  so 
unduly  used  the  process  of  the  Court  by 
fraudulent  and  collusive  conduct  shall  not 
retain  the  benefit  of  it.     Fraud  on  the 

rurt  of  the  defendants  must  be  established, 
give  no  opinion  at  all  as  to  whether  there 
was  reasonable  or  sufficient  ground  for 
taking  these  criminal  proceedings.  I  do 
not  in  the  least  intimate  an  opinion  that 
there  was  not,  but  assume  for  the  purpose 
of  argument  that  it  is  doubtful  whether 
there  was  sufficient  reason  for  taking 
these  criminal  proceediogs — assume,  if 
you  will,  that  it  was  ill-judged  to  take 
those  proceedings— still  that  is  nothing. 
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It  may  be  one  stop,  and  so  it  was  nsed  by 
Sir  H.  Oifiard  in  saying  that  there  could 
be  no  legitimate  object  in  condacting 
those  proceedings;  but  what  the  Court 
must  be  satisfied  of  in  order  to  discharge 
the  order  upon  this  ground  is,  that  there 
was  fraud  on  the  part  of  the  defendants 
who  were  seeking  to  enforce  the  attach- 
ment. Then  we  have  here  those  who  were 
really  acting  for  the  defendants  one  and 
all  coming  forward,  and  in  no  way  shaken, 
saying  that  they  in  no  way  advised  or 
were  parties  to  the  criminal  proceedings. 
There  is  nothing,  therefore,  in  my  opinion, 
that  raises  a  suspicion  of  any  such  fraudu- 
lent conduct  on  the  part  of  the  defendants 
or  those  acting  for  the  defendants — nothing 
which  justifies  the  Court  in  saying  that 
there  had  been  an  abuse  of  the  process  of 
the  Court;  and  upon  that  ground  the 
attachment  ought  to  be  discharged. 


Solicitors— Harper,  Broad  &  Battcock;  Newman, 
Stretton  &  Hilliard. 
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Adjourned  Summons — Will — Legacy  to 
Widow — ^*To  he  paid  to  Tier  immediately 
after  my  decease^* — Priority  over  other 
Legacies  —  Payment  in  Full  —  Direction 
"  in  the  first  place  to  raise  and  appropriate 
12,000/." — **  In  the  next  place  to  raise  amd 
appropriate  5,000Z." — Priority  of  those 
Legacies  over  all  other  Legacies, 

JB.  IT.,  hy  wiU  dated  in  1874,  gave  to  his 
vt/a,  M.  A.  H.,  all  his  household  goods,  ^c, 
for  her  own  use  a/nd  henejitj  together  with 
the  legacy  or  sum  ofbOOL,  which  he  directed 
to  he  paid  to  her  immediately  after  his 
decease;  amd  he  gave  all  his  real  estate 
and  aU  the  residue  of  his  personal  estate  to 
irustees  upon  trust  for  sale  and  investment, 
and  thereout  ^^in  the  first  place  to  raise 
and  appropriate  the  sum  of  12,000/.,"  and 
to  invest  the  same  and  pay  the  dividends  to 
^u  wife  for  Ufe ;,  and  *'  in  the  next  place 
to  raise  and  appropriate  the  sum  of  5,000/.,'' 
Vol.  60. — Chakc. 


and  to  invest  the  same  and  pay  the  dividends 
of  the  sum  of  2,000/.,  part  thereof  to  T. 
for  life ;  and  of  the  sum  of  1,000/.  to  0, 
for  life  ;  and  of  the  sum  of  2,000/.,  residue 
thereof  to  E.  for  Ufe;  and  after  the  re- 
spective  deaths  of  his  wife,  T,,  0.  and  E,, 
he  directed  the  sums  of  12,000/.  and  5,000/. 
tofaU  into  and  he  divided  with  the  residue 
of  his  estate;  and  after  giving  certain 
other  lega^ies^  he  declared  that  till  the 
sums  0/12,000/.,  1,000/.  and  2,000/.  shmdd 
he  set  aside  for  the  henefit  of  his  wife  and 
0.  and  E,  they  should  from  the  time  of  his 
decease  he  paid  interest  at  four  per  tent,  on 
such  sums,  and  hy  a  codicil  gave  divers 
other  legacies : — ^Held,  the  estate  proving  «n- 
sufiicient  to  pay  all  the  legacies  in  full,  (hat 
the  widow  of  the  testator  was  enHtied  in 
priority  to  the  payment  in  full  of  the  legacy 
of  500/.,  and  that  the  two  sums  of  12,000/. 
and  5,000/.  were  to  he  raised  and  appro* 
priated  in  priority  to  all  the  remaining 
legacies. 

Adjourned  summons. 

Richard  Hardy,  by  his  will  dated  the 
14th  of  May,  1874,  gave  and  bequeathed 
to  his  wife,  Mary  Ann  Hardy,  all  his 
household  goods  and  furniture,  plate, 
linen,  china, '  books,  wearing  apparel, 
horses,  carriages,  cattle  and  other  effects 
in  or  about  his  dwelling-house,  for  her 
own  use  and  benefit,  together  with  the 
legacy  or  sum  of  500/.,  which  he  directed 
to  be  paid  to  her  immediately  after  his 
decease ;  and  he  gave,  devised  and  be- 
queathed all  his  real  estate,  whatsoever 
and  wheresoever,  and  all  the  residue  of 
his  personal  estate  and  effects,  to  the  de- 
fendants Elizabeth  Philbrick  and  Edwin 
Barwick,  and  the  plaintiff,  their  heirs, 
executors,  administrators  and  assigns, 
according  to  the  natures  thereof  respec- 
tively, upon  trust  for  sale  and  conversion 
as  therein  mentioned ;  and  to  stand  pos- 
sessed of  the  proceeds  arising  therefrom 
upon  trust  in  the  first  place  to  raise  and 
appropriate  out  of  his  estate  and  effects 
the  sum  of  12,000/.,  and  to  invest  the 
same  at  interest  in  manner  therein  men- 
tioned, and  to  pay  the  dividends,  interest 
and  annual  income  of  the  said  sum  of 
12,000/.  to  his  wife  during  her  life ;  and 
in  the  next  place  to  raise  and  appropriate 
out  of  his  said  estate  and  effects  the  sum 
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of  5,000L,  and  to  invest  the  same  and 
to  pay  fche  dividends,  interest  and  annual 
produce  of  the  sum  of  2,000Z.,  part 
thereof,  to  his  brother,  Thomas  Hardy, 
during  his  life ;  and  to  pay  the  dividends, 
interest  and  annual  pnxluce  of  the  sum 
of  1,0002.,  other  part  thereof,  to  his  sister 
Catherine  Hardy,  during  her  life ;  and  to 
pay  the  dividends,  interest  and  annual 
produce  of  the  2,0002.  (residue  of  the 
said  sum  of  5,0002.),  to  the  defendant 
Elizabeth  Philbrick  during  her  life ;  and 
from  and  after  the  respective  deaths  of 
his  wife  and  his  brother  Thomas  Hardy, 
and  his  sisters  Catherine  Hardy  and 
Elizabeth  Philbrick,  he  directed  that  the 
said  sums  of  12,0002.  and  5,0002.  should 
respectively  fall  into  and  be  divided  with 
the  residue  of  his  estate  as  thereinafter 
mentioned ;  and  he  gave  and  bequeathed 
to  his  brother,  the  defendant  James  Hardy, 
the  legacy  of  6,0002. ;  and  to  his  brother, 
the  defendant  John  Hardy,  the  legacy  of 
2,0002. ;  and  to  his  sister,  the  defendant 
Ann  Armitage,  the  legacy  of  2,0002.  All 
the  residue  and  remainder  of  his  estate 
and  effects  he  gave  and  bequeathed  in 
manner  following — that  is  to  say :  one- 
half  part  thereof  to  the  defendant  James 
Hardy,  one-fourth  part  {hereof  to  the 
defendant  John  Hardy,  and  the  remaining 
one-fourth  part  thereof  in  trust  for  the 
benefit  of  his  sister  Ann  Armitage  and 
her  children  as  therein  mentioned.  And 
he  declared  that  until  the  several  sums 
of  12,0002.,  1,0002.  and  2,0002.  should  be 
set  aside  and  invested  as  thereinbefore 
directed  for  the  benefit  of  his  wife,  and 
his  sisters  Catherine  Hardy  and  Elizabeth 
Philbrick,  they  should  from  the  time  of 
his  decease  be  paid  interest  at  the  rate  of 
four  per  cent,  per  annum  on  such  sums 
respectively ;  and  he  appointed  the  de- 
fendants Elizabeth  Philbrick  and  Edwin 
Barwick,  and  the  plaintiff,  executrix  and 
executors  of  his  will.  The  testator  also 
by  a  codicil  gave  divers  other  legacies. 

The  testator  died  on  the  23rd  of 
January,  1875,  and  this  action  was  com- 
menced in  February,  1877,  for  the  ad- 
ministration of  his  estate. 

The  executors  had  paid  the  legacy  of 
5002.  to  the  wife  in  full.  In  the  course 
of  the  administration  it  turned  out  that 
the  estate  of  the  testator    was   barely 


more  than  sufficient  to  pay  one-half  the 
amount  of  the  legacies. 

The  two  principal  questiona  to  be  de- 
cided on  the  present  summons  were, — 
First,  whether  the  legacy  of  5002.  given 
by  the  testator  to  his  widow,  Mary  Ann 
Hardy,  had  priority  over  the  legacies  and 
bequests  given  by  the  testator  by  his  will 
and  codicil ;  and  second,  whether  the  two 
sums  of  12,0002.  and  5,0002.,  directed  by 
the  said  testator's  will  to  be  raised  out  of 
the  proceeds  of  the  sale  of  his  real  estate 
and  out  of  his  residuary  personal  estate, 
and  invested,  and  the  inoome  of  such  in- 
vestment paid  to  his  widow  Maiy  Ann 
Hardy,  his  brother  Thomas  Hardy,  to  his 
sister  Catherine  Hardy,  and  to  his  sister 
Elizabeth  Philbrick,  were  to  be  raised 
and  invested  in  priority  to  payment  of 
any  and  which  of  the  legacies  and  be- 
quests given  by  the  will  and  codicil  of 
the  said  testator. 

Upon  the  first  question — 

Mr.  Fearaon  and  Mr,  Pkipson  Beale 
appeared  in  support  of  the  contention 
that  the  legacy  of  5002.  to  the  widow 
abated  in  proportion  with  the  other 
legacies,  and  referred  to 

Blower  v.  Morretj  2  Ves.  sen.  420 ; 
Thwaites  v.  Foreman^  1  ColL  C.C. 
409  ;  15  Law  J.  Bep.  Ghana  397 ; 
Beesion  v.  Booths  4  Madd.  161. 
[Malins,  V.C,  referred  to 
Eoper  V.  Bopery  Law  Bep.  3  Cb.  D. 
714; 
and 

Heath  v.  Dendy,  1  Buss.  543 ;  5  Law 
J.  Bep.  (o.s.)  Chanc.  59.] 
Mr.  Olasse,  Mr.  Northmore  Lawrence  and 
Mr.  OozenS'Hardyf  for  parties  in  the  same 
interest. 

Mr.  Brietowe  and  Mr.  BueseU  Bdberti, 
for  the  widow,  cited 

Lewin  v.  Lewin,  2  Ves.  sen.  415. 
Mr.  Pearson^  in  reply. 

Malins,  Y.O. — The  question  I  have  now 
to  decide  is,  whether  in  this  particnlar 
will  a  legacy  of  5002.  having  been  given 
to  the  widow  of  the  testator,  and  then 
the  bulk  of  his  property  having  been  given 
to  trustees  for  the  benefit  of  the  ooUateral 
relatives,  the  wife  is  bound  to  take  rate- 
ably,  it  turning  out  that  the  estate,  from 
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an  onforMeeii  accident  in  the  family,  is 
insofficient  to  pay  the  legacies  in  faU, 
that  inspfficiency  having  arisen  from  a 
circamstanoe  wluch  probably  the  testator 
did  not  anticipate,  namely,  the  insolvency 
of  a  brother. 

Now,  therefore,  the  testator,  not  desir- 
ing  that  his  wife  should  wait  nntil  it  was 
ascertained  whether  there  was  or  was  not 
enough  to  pay  all  the  legacies  in  fall, 
gives  to  her  specific  things.  He  gives 
and  beqaeathes  to  her  all  his  honsehold 
goods  and  fiimitare,  plate,  linen,  china^ 
books,  wearing  apparel,  horses,  carriages, 
cattle  and  other  effects  in  and  about  his 
dw«lling-house,  for  her  own  use  and 
benefit,  together  with  the  legacy  or  sum 
of  5002.  whicli  he  directs  to  be  paid  to 
her  immediately  after  lus  decease.  The 
executors,  under  the  impression  that  the 
estate  is  a  solvent  one,  and  that  there  is 
money  enough  to  pay  the  500i.,  pay  that 
sum  in  full.  The  lady  having  received 
the  money,  it  is  now,  the  assets  being  in- 
suffidenti  contended  that  she  must  refund 
part  of  it.  What  did  the  testator  intend? 
As  between  himself  and  his  widow,  whom 
he  makes  tenant-for-life  of  the  general 
residue  of  his  estate,  can  there  be  a  shadow 
of  doubt  that  when  he  directs  it  to  be 
paid  immediately  after  his  decease  his 
meaning  was  that,  as  she  succeeded  to  the 
possession  of  his  household  goods,  fnmi« 
tare  and  everything  else,  she  was  also 
immediately  to  have  5002.  as  the  means  of 
carrying  on  her  household  ?  That  instead 
of  being  paid  immediately  she  is  to  wait 
unto  it  is  ascertained  that  there  is  enough 
to  pay  the  collateral  relatives  in  full  is, 
in  my  opinion,  repugnant  to  evety  inten- 
tion the  testator  had.  His  intention  was 
to  give  priority  to  his  wife  in  this  way, 
that  she  was  to  be  paid  immediately 
whether  the  other  legatees  could  be  paid 
in  full  or  not.  Therefore  I  am  of  opinion 
that  it  was  the  intention  of  the  testator 
to  give  her  priority — ^that  is,  that  she 
should  be  paid  immediately,  and  that 
having  been  once  paid  she  should  never 
be  caUed  upon  to  refund  any  part  of  the 
money  she  received. 

It  is  said  that  I  am  not  at  liberty  to 
say  that  that  was  the  intention,  because 
1^  years  ago  Lord  Hardwicke  decided 
in  a  particular  case,  which  has  been  fire- 
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qaently  followed  no  doubt,  that  there  was 
no  priority.  I  think  this  case  is  distin- 
guishable from  that.  Here  it  is  mixed  up 
with  specific  bequests,  with  all  the  things 
in  and  about  the  testator's  house — 
his  household  fomiture,  his  carriages, 
horses,  &c.  His  whole  establishment  is 
g^ven  to  the  wife ;  and  not  leaving  her 
merely  to  depend  upon  the  life  estate,  and 
knowing  that  she  would  want  a  little 
money  to  go  on  with,  a  moderate  sum  of 
500^  is  to  be  paid  to  her  immediately. 

In  Blower  v.  Morret^  which  is  the  only 
case  which  has  been  decided  on  the  sul>> 
ject,  land  is  given  to  trustees  to  be  sold 
for  payment  of  debts.  The  testator  then 
g^ves  to  his  wife  a  general  legacy  of  500Z., 
to  be  paid  to  her  immediately  after  his 
decease  out  of  the  first  moneys  belonging 
to  him  which  should  be  got  in  alter  his 
decease ;  and  it  was  his  will  that  his  wife 
should  be  entitled  to  the  general  legacies 
given  to  her  in  full  satisfaction  of  all 
dower  or  thirds.  That  again  was  a  cir- 
cumstance which  entitled  her  to  priority.' 
That  is  settled  by  all  the  authorities'. 

Although  there  is  the  eminent  authority 
of  Lord  Hardwicke,  I  can  only  say  that,  u 
I  had  lived  130  years  ago,  I  should  have 
come  to  a  distinctly  opposite  conclusion 
in  Blower  v.  Morret.  I  dissent  from  that 
decision  and  never  will  follow  it  unless  I 
am  obliged  to  do  so  by  the  Court  of  Ap- 
peal. I  think  that  when  a  man  gives  his 
wife  a  sum  of  money  to  be  paid  imme- 
diately after  his  decease,  his  object  is  that 
she  shall  have  the  means  of  going  on,  and 
that  she  shall  not  be  bound  to  wait  until 
it  is  ascertained  what  is  the  state  of  the 
assets,  and  whether  everybody  else  can 
be  paid  in  full.  The  object  is  manifestly 
that  the  testator's  widow  shall  imme- 
diately after  his  decease  have  a  sum  of 
money  to  go  on  with.  Therefore  Blower 
V.  Morret  is  distinguishable  in  many  re- 
spects ;  but  if  it  is  not  distinguishable, 
then  I  say  I  dissent  from  it  and  decline 
to  follow  it. 

Therefore  I  decide  that  in  this  case 
the  testator's  widow  is  clearly  entitled  to 
priority. 

Upon  the  second  question — 

Mr.  Pearson  and  Mr.  Beale^  who  ap- 
peared in  support  of  the  contention  that 
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the  legacies  of  12,000Z.  and  5,000Z.  did 
not  take  priority  over  the  other  legacies, 
were  stopped  by  the  Coarfc. 

Mr,  Bristowe  and  Mr,  Russell  Boherts, 
for  the  widow  and  sisters  of  the  testator, 
referred  to 

Lemn  y.  Lewin  (ubi  supra)  ; 
Brovm  v.  Brown,  1  Keen,  275  ; 
Pepper  v.  Bhomfield,  3  Dr.  &  War. 

499; 
Haynes  v.  Haynes,  3  De  Gez,  M.  & 

a.  590 ; 
Brown  v.  AUen,  1  Vern.  31 ; 
Beeston  y.  Booth  (ubi  supra)  ; 
Thwaites  v.  Foreman  (ubi  supra)  ; 
OyeU  v.  WiUiams,  2  Jo.  &  H.  429. 
Mr,  Pearson,  in  reply,  cited 
Johnson  y.  Ohild,  4  Hare,  87 ; 
MUler  V.  HudcUestone,  17  Sim.  71 ;  3 
Mac.  &  G.  513 ;  21  J^iw  J.  Rep. 
Chanc.  1. 

Malins,  V.G. — ^Very  likely,  whichever 
way  I  may  decide  this  case,  it  will  not 
be  final ;  and  therefore  I  think.it  is  mnch 
better  for  the  parties  that  I  should  give 
judgment  at  onoe,  in  order  that  they  may 
go  elsewhere,  if  they  desire.  It  is,  I 
think,  a  case  of  extreme  nicety  and  doubt, 
and  therefore,  in  giving  the  opinion 
which  I  am  about  to  do,  I  am  not  to  be 
onderstood  as  entertaining  it  very  strongly 
for  the  reasons  I  have  stated. 

This  is  a  question  of  the  construction 
of  the  will  of  the  testator,  and  the  gene- 
ral principles  upon  which  the  case  must 
be  decided  are  not  in  question.  A  general 
principle  is,  that  every  testator  in  making 
g^fts  by  his  will — not  specific  gifts,  but 
general  gifts,  or  legacies,  or  money  pro* 
visions — must  be  considered  as  entertain, 
ing  the  notion  that  his  assets  are  suffi- 
cient to  pay  all  in  full,  unless  he  shews  a 
contrary  intention.  This  is  also  clear  on 
the  authorities  that  have  been  mentioned 
of  Betston  v.  Booth  and  Thwaites  v.  Fore^ 
tnanr— one  being  a  decision  of  Sir  John 
Leech  and  the  other  of  Vice- Chancellor 
Knight-Bruce — that  a  legacy  first  to  A, 
secondly  to  B,  and  thirdly  a  legacy  to 
G,  or  a  direction  that  one  legacy  shall  be 
paid  at  one  period  and  another  legacy 
paid  at  another  period,  does  not  create  any 
priority  between  the  legatees.  Therefore, 
the  question  in  every  case  is,  Has  the  tes- 


tator by  his  will  shewn  an  intention  to 
give  priority  to  a  particular  legacy  P    If 
he  says  expressly  that  it  is  to  have  pri- 
ority, there  is  an  end  to  the  whole  ques- 
tion; but  if  the  testator  has  not  given 
any  express  direction  on  the  subject,  the 
intention    must    be  collected  fit)m    the 
whole  frame  of  the  will,  and  that  which 
is  to  be  presumed  is  the  object  of  the 
testator.     Although  the  Gourt  is  bound 
by  decisions  on  other  wills,  it  has  often 
been  said  that  a  decision  upon  one  will 
can  hardly  be  a  guide  for  another  will 
in  which  the  words  are  difEerent,  and 
from  which  a  different  intention  may  be 
collected.   At  all  events,  there  is  no  doubt 
whatever  that  in  order  to  g^ve  priority 
to  a  particular  legacy  or  provision,   it 
must  be  collected  from  the  will  what 
was  the  intention  of  the  testator.    There- 
fore, however  right  I  may  think  it  to  be 
that,  if  possible,  these  two  legacies  of 
12,0002.  and  5,0002.,  or,  rather,  the  legacy 
of  12,0002.  in  particular  (for  that  is  the 
one  to  which  the  argument   has    been 
addressed),  should  have  priority,  I  am 
not  at  liberty  to  give  it  that  priority, 
unless  upon  the  whole  will  I  can  collect 
that  such   was  this  testator's  intention 
even  if  it  turned  out  contrary  to  his 
expectations    that    his    assets  were  in- 
sufficient.    The  testator  was  at  the  time 
of  making  his  will  possessed  of  consider- 
able  wealth,  and  would  have  been  so 
at  the  time  of  his  death  if  it  had  not 
been  for  a  loss  he  sustained  through  one 
of  his  partners.     No  doubt^  therefore, 
when  he  made  his  will  he  expected  that 
he  would  have  enough  to  pay  everything, 
and  a  residue  besides,  which  he  has  given 
to  his  brothers  and  sisters  in  certain  pro- 
portions.    It  turning  out  that  the  assets 
are  insufficient^  the  question  is,  whether 
upon  the  whole  will  I  can  ooUeot  that  it 
would  have  been  the  intention  of    the 
testator,  as  expressed  in  the  will,  to  give 
a  legacy  of  which  the  wife  is  only  tenant- 
f or-lif  e  priority,  or  whether,  in  the  events 
which  have  happened,  the  testator  being 
a  wealthy  man,   intended,    besides    his 
specific  gifts  to  her  of  his  household  fur- 
niture, carriages,  horses  and  so  forth,  to 
leave  her  wiUi  the  interest  of  12,0001 
only — in   any  event,   that  is»  that   she 
should  be  cut  down,  if  his  assets  fiiiled, 
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to  no  prorifiion  whabeyer.  His  assets 
might  not  have  been  sufficient  to  pay 
everybody  five  shillings  in  the  pound ;  and 
in  that  case,  was  it  his  intention  that  she 
should  only  have  a  dividend  or  the  in- 
tereet  of  the  legacy  in  common  with  all 
the  other  legatees,  the  collateral  rela- 
tives and  the  charity  legacies  P  because, 
if  the  argument  against  priority  pre- 
vails,  even  the  charity  legacies  must 
oome  in  pa/ri  passu  with  the  widow,  as 
well  as  all  the  collateral  relatives. 

In  order,  therefore,  to  arrive  at  a  con- 
clusion, it  requires  very  careful  atten- 
tion to  the  terms  of  the  will.  The  testator 
b^fins  by  giving  all  his  household  f  umi- 
tore,  chattels,  carriages  and  horses  and  so 
forth  to  his  wife,  and  also  a  gift  of  500Z., 
which  is  to  be  paid  to  her  "  immediately 
after  my  decease."  It  has  been  con- 
tended that  she  was  not  entitled  to  the 
priority  even  as  to  the  500Z.  That  point 
was  carefully  argued.  I  carefully  con- 
sidered it ;  and  I  gave  my  reasons  last 
Saturday  for  holding  as  I  did,-  that  she 
was,  at  all  events,  entitled  to  priority  as  to 
the  legacy  of  5002.,  although  Lord  Hard- 
wicke,  130  years  ago,  in  a  case  very  like 
it,  had  come  to  an  opposite  conclusion. 
I  have,  therefore,  already  decided  as  to 
one  legacy  that  she  is  entitled  to  pri- 
ority. 

The  testator  then  proceeds  to  give  all 
bis  real  estate  and  the  residue  of  his  per- 
sonal estate  to  trustees.  The  "  residue '' 
of  his  personal  estate  means  all  his  per- 
sonal estate  except  the  chattels  given  to 
the  wife,  and  also  the  500Z.  upon  trust  to 
convert  the  same,  giving  them  minute 
directions  as  to  the  mode  in  which  the 
real  estate  shall  be  sold  either  by  private 
contract  or  public  auction  as  they  thought 
fit ;  and  having  converted  all,  and  put  it 
into  one  mass,  he  then  proceeds  to  direct 
how  they  are  to  deal  with  it.  He  says  they 
are  *'  to  stand  possessed  of  the  proceeds 
arising  from  the  sale,  calling  in  and  con- 
version of  my  real  and  residuary  personal 
estate,  and  the  money  of  which  I  may 
die  possessed ;"  therefore  they  are  to  stand 
possessed  of  the  whole  proceeds  '^upon 
trust  in  the  first  place  to  raise  and  ap- 
propriate out  of  my  said  estate  and  effects 
the  sum  of  12,0002.,  and  to  invest  the 
same  at  interest  upon  government  or  real 
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or  leasehold  securities  or  railway  deben- 
tures or  debenture  stock,  or  upon  mort- 
gage of  the  rates  of  any  borough  or 
district,  but  all  such  securities  to  be  in 
England,  with  power  from  time  to  time 
to  sJter,  vary  and  transpose  such  securi- 
ties for  others  of  the  like  nature  as  to 
them,  my  said  trustees,  shall  seem  expe- 
dient ;  and  upon  trust  to  pay  the  divi- 
dends, interest  and  annual  income  of  the 
said  sum  of  12,0002.  to  my  said  wife 
during  her  life."  Therefore  the  only 
beneficial  interest  given  in  this  sum  of 
12,0002.  is  a  life  interest  to  the  wife.  The 
capital  up  to  this  time  is  in  no  way  dis- 
posed of.  She  is  only  tenant-fi^r-life  of 
the  12,0002.  The  testator  then  goes  on— 
[His  Lordship  then  read  the  clause 
empowering  the  trustees  to  raise  5,0002. 
for  the  benefit  of  the  testator's  brother 
and  sister,  and  continued :]  Therefore, 
with  regard  to  the  legacies  of  12,0002. 
and  5,0002.,  no  other  bequest  is  made  than 
a  life  interest  to  the  wile  in  one  legacy, 
and  to  the  two  sisters  and  brother  in  the 
other,  and  there  it  stops.  Then  he  pro- 
ceeds to  dispose  of  the  capital.  [His 
Lordship  here  read  the  clause  and  con- 
tinued :  J  Then  there  is  a  declaration  that 
after  their  deaths  those  sums  shall  form 
part  of  the  residuary  estate.  Does  it  not 
shew  that  it  was  not  to  go  into  the 
general  mass  of  his  estate,  but  that  it 
was  to  be  separated  and  invested  in  a 
particular  manner,  not  to  be  paid  abso- 
lutely, but  only  for  the  purpose  of  paying 
the  interest  to  these  persons  for -weir 
lives  P  It  is  only  natural  that  he  should 
say  that  these  sums  should  be  taken  out 
of  the  mass  in  order  that  his  wife  might 
be  provided  for,  for  she  required  it ;  and 
in  order  that  his  brother  Thomas  and  his 
two  sisters  should  have  the  interest,  if  he 
considered  they  wanted  it.  There  is  a 
broad  distinction  between  the  life  interest 
in  these  legacies  and  the  other  legacies  of 
6,0002.  and  2,0002.  It  is  to  &U  into  the 
residue.  It  seems  to  me  to  follow  from 
that  that  it  is  to  be  taken  out  of  the  resi- 
due— ^it  is  to  be  separated  ;  and  in  order 
that  his  wife,  the  person  whom  of  all 
others  in  existence  he  was  bound  to  take 
care  of,  might  have  the  interest  of 
12,0002.,  it  is  to  be  taken  out  of  the  mass 
for  that  purpose ;  and  after  it  has  been 
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once  taken  out  of  the  mass  for  that  pur- 
pose, when  the  purpose  is  answered — 
namely,  when  the  wife  dies — it  is  to  fall 
back  into  the  residue  and  answer  general 
demands.  [His  Lordship  here  read  the 
bequest  of  the  legacies,  and  that  of  the 
residue,  and  continued :]  With  regard  to 
general  legacies  the  law  is  that  everj 
general  legacy  bears  interest  only  from 
one  year  from  the  death  of  the  testator. 
Are  those  legacies  of  12,000Z.  and  5,000Z. 
to  be  treated  as  general  legacies  in  all 
respects  ?  because,  if  they  are,  then  there 
is  to  be  no  interest  on  them  till  the 
expiration  of  one  year  after  the  death  of 
the  testator.  Has  he  shown  any  intention 
to  give  them  an  advantage  which  does  not 
belong  to  any  other  legacies  ?  He  says 
here,  "  And  I  further  declare  that  until 
the  said  several  sums  of  12,000Z.,  1,000L 
and  2,000L  shall  be  set  aside  and  invested 
as  hereinbefore  directed  for  the  benefit  of 
my  said  wife,  and  my  said  sisters  Catherine 
Hardy  and  Elizabeth  Philbriok,  they  shall 
from  the  time  of  my  decease  be  paid  in- 
terest  at  the  rate  of  four  pounds  per  centum 
per  annum."  Now  I  think  that  is  an  in- 
dication that  he  intended  those  legacies  or 
sums  of  money  to  be  in  a  different  posi- 
tion  from  the  others.  There  is  an  inten- 
tion to  give  these  legacies  priority  over  the 
other  general  leg^ies.  There  is  sufficient, 
in  my  opinion,  in  the  general  frame  of  the 
will  to  reasonably  satisfy  my  mind — ^I 
will  not  say  beyond  all  possibility  of 
doubt,  but  reasonably — ^that,  although  he 
had  not  thought  it  necessary  to  provide 
for  it  in  express  words,  because  he  sup- 
posed his  assets  would  be  enough  to  pay 
everybody  in  full,  yet  if  he  had  known 
the  state  of  his  assets  as  they  turned  out 
to  be,  he  would  have  provided  for  it,  and 
would  have  done  that  which  was  his 
manifest  duty,  namely,  provided  that  his 
wife  should  in  the  first  instance  be  taken 
care  of^  and  that  oollatenJ  relatives  should 
only  oome  in  after  her. 

I  quite  agree  with  the  argument 
that  the  words  "  in  the  first  place  "  and 
"  in  the  second  place,"  and  so  forth, 
would  not  have  the  effect  of  giving 
priority.  That  would  be  in  accoidanoe 
with  Beeston  v.  Booth.  The  money  is  to 
be  taken  out  and  invested  in  particular 
secorities.  It  is  not  directed  to  be  invested 


in  land.  The  case  of  Pepper  v.  Bloom- 
field  decides  that  where  money  is  directed 
to  be  taken  out  and  invested  in  land  it 
shews  an  intention  to  g^ve  priority.  I 
can  see  no  distinction  between  investing 
in  land  and  investing  in  any  other  se- 
curities, and  therefore  the  circumstance 
that  it  is  to  be  taken  out  and  invested 
in  a  particular  manner  is,  in  my  opinion, 
an  indication  of  an  intention  to  give 
priority.  I  must  say  I  think — and  al- 
though it  has  been  very  much  commented 
upon,  it  has  never  been  dissented  from — 
that  the  rules  laid  down  by  Lord  ELaid- 
wicke  in  the  case  of  Lewin  v.  Lewin  are 
entirely  applicable  to  this  case.  The 
question  there  was,  whether  the  widow 
was  entitled  to  priority.  ''Lewin,  having 
a  wife  and  two  children,  by  will  gives  an 
annuity  of  1202.  to  his  wife  during  her 
natural  life,  payable  half-yearly,  subject 
to  limitations  over  if  he  nad  a  son,  and 
afterwards  directs  his  executors  to  pur- 
chase, if  they  could,  the  said  annuity  of 
1202.  in  government  securities  of  ninety- 
nine  years  or  some  other  longer  term; 
if  they  could  not  do  that  his  executors 
were  to  purchase  land  of  2002.  a  year  value, 
to  be  settled  so  as  that  the  said  annuity 
should  be  to  his  wife  free  from  taxes  with 
remainders  over.  He  directs  that  if  he 
should  leave  any  child  living  at  his  death, 
his  executors  snould,  out  of  the  profits 
of  the  residue  of  his  estate,  pay  to  his 
wife  302.  per  annum  for  maintenance  of 
such  child.  He  gives  legacies  to  some 
collateral  relatives  and  friends,  and  all 
the  residue  of  his  estate,  both  real  and 
personal,  to  be  put  out  to  and  for  the 
best  advantage  for  every  child  and 
children  at  his  death  equally  to  be  di- 
vided." [His  Lordship  read  at  length 
from  the  judgment  of  Lord  Hardwicxe, 
and  proceeded :]  I  must  say  that  I  follow 
that  reasoning  entirely.  I  did  not  follow 
the  reasoning  of  Loxd  Hardwicke  in  a 
case  decided  only  three  days  afterwards, 
where  he  did  not  give  priority  to  the  wife 
of  a  legacy  to  be  paid  immediately  after 
the  death  of  the  testator,  but  I  think  that 
this  reasoning  is  very  sound,  and  it  carries 
conviction  to  my  mind.  I  think  it  is 
applicable  to  this  case  because,  although 
the  words  are  "  Upon  trust,  in  the  firrt 
place,  to  raise   and   appropriate,"    and 
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althoagh  the  wards  **  First  a  legacy  io 
A  and  then  to  B  "  are  not  here,  yet,  look- 
ing at  the  whole  frame  of  the  will,  this 
seems  to  me  to  shew  that  the  very  first 
object  he  had  in  view — the  thing  above 
all  others  that  was  to  be  done — was  to 
make  provision  for  his  wife ;  and  therefore 
they  are  '^  in  the  first  place  to  raise  and 
appropriate  ont  of  my  said  estate  and 
effects  the  snm  of  12,000Z.,  and  to  invest 
the  same,"  and  pay  ike  dividends  to  her 
for  her  life.  Lewin  v.  Letoin^  therefore, 
is  entirely  in  favour  of  the  constmotion 
which  I  pnt  npon  this  wilL 

Brawn  v.  Brown  is  also  in  favour  of 
the  same  construction,  although  I  am 
bound  to  say  that  the  circumstances  there 
are  more  favourable  to  priority  than  they 
are  in  this  case.  [His  Lordslup  read  the 
words  of  the  bequest  from  the  will  in 
that  case,  and  proceeded:]  That  really 
is  very  much  like  this  case ;  it  is  rather 
more  favourable,  I  think,  than  this  case. 
Lord  Langdale  said,  "In  this  case  the 
testator  gives  1,000Z.  to  trustees  upon 
trust  to  invest  the  same,  and  pay  the 
interest  to  his  wife  for  her  life ;  and  after 
her  decease  he  declares  his  will  to  be 
that  the  1,0002.  should  become  a  part  of 
his  personal  estate,  and  applicable  to  the 
trusts  or  payment  of  the  legacies  given 
by  this  will ;  and  the  legacy  of  5,000L 
given  in  trust  for  Mr.  Meadows  and  his 
wife  is  in  almost  the  same  words,  the 
only  difference  being  that,  in  the  corre- 
sponding passage,  he  declares  that  the 
1,0002.  shall  become  applicable  to  the 
payment  of  the  several  legacies  given  by 
his  will."  It  is  the  same  here.  He  says, 
"  After  the  respective  deaths  of  my  said 
wife,  my  said  brother  Thomas  Hardy, 
and  my  said  sisters  Catherine  and  Eliza- 
beth Philbrick,  then  I  direct  that  the 
said  sums  of  12,0002.  and  5,0002.  shall 
respectively  fall  into  and  be  divided  with 
the  residue  of  my  estate  as  hereinafter 
mentioned."  So  that  he  seems  to  me  to 
draw  a  distinction  between  this  fund  and 
the  general  residue  of  his  estate,  taken 
out,  as  I  have  already  said,  for  the  purpose 
of  paying  the  annuities,  and  when  they 
are  over  falling  back  into  the  residue. 
Lord  Langdale  proceeds  :  "  If  the  testator 
bad  contemplated  that  all  his  legacies 
would  be  at  once  satisfied,  it  would  have 
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been  unnecessary  to  direct  that  the  two 
legacies  in  question  should  be  applicable, 
after  the  decease  of  the  legatees,  to  the 
payment  of  the  legacies  given  by  his 
will.  He  cannot  be  reasonably  presumed 
to  have  contemplated,  as  has  been  sug- 
gested at  the  bar,  the  death  of  the  three 
legatees  to  whom  these  two  legacies  are 
given  within  a  twelvemonth  after  his  de- 
cease, and  there  is  nothing  in  the  language 
of  the  will  which  affords  ground  for  the 
argument  that  he  intended  to  provide  for 
such  a  possibility.  There  is  no  way, 
therefore,  in  which  effect  can  be  g^ven  to 
the  words  used  by  the  testator  but  by 
giving  a  priority  to  these  two  legnKsies." 

The  case  of  Oyett  v.  WUliaimBt^  been 
relied  on  upon  both  sides.  There  the 
bequest  was  of  the  testator's  personal 
estate  upon  trust  to  lay  out  2fi00l.  npon 
the  purchase  of  an  estate.  Here  it  is 
upon  the  purchase  of  securities.  The 
question  there  was,  whether  the  2,0002. 
had  priority;  and  Sir  William  Page 
Wood  (at  page  440)  states  it  thus :  '*  Then 
upon  the  question  of  priority  the  case  is 
distinguished  from  Thwaitee  v.  Foreman, 
There  the  directions  were,  in  the  first 
place,  to  pay  a  debt,  then  to  set  apart  an 
annuity  fund,  and,  in  the  next  place, 
after  making  such  investment  as  afore- 
said, to  pay  legacies.  .  .  .  The  words 
were  read  not  as  pointing  out  the  order 
of  execution  of  the  trusts,*  but  the  order 
of  enumeration  only.  On  the  language 
of  this  will,  even  if  it  were  not  covered 
by  authority,  I  think  there  is  no  doubt 
as  to  the  legitimate  construction.  When 
a  man  directs  2,0002.  to  be  laid  out  in 
purchasing  an  estate,  and  then  after 
disposing  of  that  estate  directs  that  the 
residue  of  his  personal  estate  is  to  be  in- 
vested and  portioned  out  in  a  particular 
way,  what  is  it  that  he  gives  by  this  last 
disposition  P  Clearly  nothing,  except  the 
residue  so  to  be  invested  after  payment  of 
the  2,0002.  The  substance  of  the  gift  is 
such  that  the  language  cannot  be  regarded 
as  pointing  to  the  mere  order  of  enumera- 
tion, but  must  be  read  as  giving  priority." 

I  must  say  that  I  think  this  case  in 
principle  is  exceedingly  like  that  case.  I 
do  not  think  there  is  any  other  case  that 
has  any  particular  bearin?  upon  the  sub- 
ject.    All  of  them  depend  upon  the  par- 
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tionlar  language  of  the  will.  I  eannot 
collect  any  general  role  from  them. 
Every  one  of  the  cases  depends  npon  what 
was  the  intention  of  the  testator ;  and  on 
those  gpx)andB  I  come  to  the  conclusion 
that  it  was  the  intention  of  this  testator 
that  these  sums  of  12,000Z.  and  5,0002. 
should  have  priority.  I  have  heard  no 
argument  about  the  priority  between  the 
12,000Z.  and  the  5,000Z.,  because  I  under- 
stand there  is  enough  to  pay  both. 

Upon  those  grounds  I  come  to  the  con- 
clusion that  there  is  such  a  marked  dis- 
tinction between  the  legacies  in  which 
life  interests  were  given  only  and  those 
in  which  the  corpus  was  absolutely  given, 
that  thS  effect  of  the  will  is  to  give 
priority  to  the  12,000Z.  and  the  5,000Z., 
the  fund  to  be  set  apart  for  which  is  to 
fiEill  back  into  the  residue  when  the  life 
interest  expires ;  and  I  must,  therefore, 
declare  that  those  legacies  of  1 2,000Z.  and 
5,0002.  have  priority  over  the  general 
legacies  given  by  the  will. 


Solicitors — Frith  Needham,  agent  for  Abraham 
Gann,  Nottingham,  for  applicant ;  Torr  &  Co., 
agents  for  Wells  &  Hind,  Nottingham,  for  plain- 
tiff and  some  of  the  defendants ;  Field,  Koscoe 
&  Co.,  agents  for  Wells  &  Hind,  Nottingham, 
for  the  remaining  defendants. 


Jessbl,  M.B. 

1880. 

Dec.  6. 


} 


GOWAir  t;.  aOWAK. 


Executory  Settlement  —  Children  — 
Powers  of  Appointment, 

In  mahing  a  settlemefU  of  property  du 
rected  to  he  settled  on  the  wife  and  chUdren 
of  the  testatrix^ 8  son,  the  Court  h4M  juris- 
diction to  give  to  the  husbcmd  a  life  interest 
and  cUso  power  to  appoint  the  fund  amongst 
the  issue  of  the  marriage,  jointly  with  the 
wife  during  the  coverture,  and  alone  if  he 
survive  her, 

Oliver  v,  Oliver  (48  Law  J.  Rep. 
Chanc.  630;  Law  Rep.  10  Ch.  D.  765) 
dissented  from  on  this  point. 

The  testatrix  in  this  case  by  her  will 
gave  5,000Z.  to  be  held  by  her  trustees 
and  executors  until  her  son    married; 


*'  the  said  sum  then  to  be  settled  on  his 
vnfe  and  children."  The  son  having 
married,  a  question  arose  as  to  the  proper 
form  of  the  settlement  to  be  made  of  the 
5,000Z. 

Mr,  Langworthy,  for  the  son  (the  plain- 
tiff), submitted  that  the  settlement  should 
contain  a  power  for  the  husband  and  wife 
jointly  during  the  coverture  by  deed, 
and  for  the  survivor  by  deed  or  will,  to 
appoint  the  fund  amongst  the  children, 
with  remainder,  in  default  of  any  such 
appointment,  to  the  children  equally. 
But  he  called  attention  to  a  case  of 

Smithers  v.  Oreen  (cited  in  Seton  on 
Decrees,  675), 
wherepowersof  appointment  were  omitted 
from  the  settlement,  although  the  form 
was  stated  to  have  been  approved  of  by  the 
Master  of  the  Rolls,  as  the  proper  settle- 
ment in  the  absence  of  any  special  cir- 
cumstance, and  to 

Oliver  v.  Oliver  (ub%  suprd)^ 
in  which  case  Fry,  J.,  although  he 
directed  the  insertion  of  a  power  to  the 
wife  to  appoint  amongst  the  children, 
said  that  the  authorities  did  not  go  to  the 
extent  of  giving  a  joint  power  of  appoint- 
ment to  the  husband  and  wife. 

Mr.  Cecil  BusseU  and  Mr,  Langley 
appeared  for  the  other  parties. 

The  Master  of  the  Rolls. — There 
must  have  been  some  special  reason  for 
the  form  of  the  settlement  in  Smithers  v. 
Oreen,  In  ordinary  cases  the  husband 
and  wife,  or  the  survivor,  ought  to  have 
powers  of  appointing  the  fund  amongst 
the  children.  I  have  no  doubt  that  the 
Court  has  full  power  as  to  the  form  of 
the  settlement.  In  Spvrett  v.  Willows  (1) 
Lord  Justice  Wood  in  giving  judgment 
said,  **As  regards  the  limitations  and 
powers  in  favour  of  the  children,  we 
think  that  what  the  Court  has  to  look  to 
is,  that  this  portion  of  the  fund  should 
be  settled  in  a  usual  and  proper  form  for 
the  benefit  of  the  wife  and  children." 
And  I  am  satisfied  that,  as  a  rule,  it  ia 
very  desirable  that  both  the  parents 
should  have  a  power  of  appointing  the 
fund  amongst  the  children,  and  that  I 

(1)  Law  Rep.  4  Ghanc  407. 
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haye  power  to  insert  a  clause  to  that 
effect  in  the  settlement.  What  Mr.  Justice 
Try  is  reported  to  haye  said  in  OUver  y. 
Oliver  appears  to  me  to  be  contrary  to 
the  opinion  expressed  in  the  case  of 
Oognn  y.  Driffield  (2)  by  Lord  Jastice 
Bag|[allay,  who  said,  ''The  mode  of 
Bettbng  a  wife's  fortune  which  is  ap- 
proyed  by  the  Comi  is  to  giye  her  the 
first  life  interest  for  her  separate  use, 
then  a  life  interest  to  the  husband,  then 
(subject  to  powers  giyen  to  the  husband 
and  wife  of  appointing  the  fund  among  the 
issue  of  the  marriage)  it  is  g^yen  equally 
to  such  of  the  children  as,  being  sons,  attain 
twenty-one,  or,  being  daughters,  attain 
that  age  or  marry,  or  else  to  the  children 
equally,  with  gifts  oyer  in  fayour  of  the 
others,  if  any  of  them,  being  sons,  die 
under  twenly-one,  or,  being  daughters, 
die  under  that  age  and  unmarried."  I 
therefore  direct  that  the  settlement  in 
this  case  shall  contain  a  limitation  of  the 
fund  to  the  wife  for  life  for  her  separate 
use,  with  remainder  to  the  husband  for 
life,  with  remainder  as  the  husband  and 
^fe  shall  by  deed  jointly  appoint,  with 
remainder  as  the  suryivor  snail  by  deed 
or  will  appoint  (but  if  the  wife  is  the 
Buryiyor,  she  is  to  haye  power  to  appoint 
amongst  her  children  by  a  future  mar- 
riage), and  an  ultimate  remainder  to  all 
the  children  of  the  wife  attaining  twenty- 
one,  or,  in  the  case  of  daughters, 
marrying  under  that  age. 


Solicit078~Hore8  &  Fattisson,  for  all  parties. 


(2)  45  Law  J.  Bep.  Chanc.  307 ;  Law  Bep.  2 
Ch.  I).  44. 


rs,  V.C.  1 
181.         } 
1. 13.      J 


Malins,  V.C. 
1881. 
Jan. 


MBBBILL    V.   MORTON. 


YoK.  50.— Oeanc. 


Will — OonsirucUon  of — "Ify  fiM^hewa 
and  nieces  "  —  Gonsanguinity  —  }Vife*8 
Nephews  and  Nieces. 

A  testator  devised  certain  real  estate  to 
A.  0.  {sister  of  his  late  wife)  for  life^ 
and  upon  her  decease  to  her  children  and 
to  8.  H.,  E.  A.  and  "  my  niece  M.  TF."  ; 
and  he  devised  other  real  estate  upon  trust 
for  sale  a/nd  in/vestment^  and  to  pay  the  in* 
come  equally  among  "  aU  my  nephews  and 
nieces,*^  a/nd  bequeathed  the  money  to  the 
survivor  of  *'  m/y  said  nephews  and  nieces^' 
and  devised  the  residue  of  his  real  estate  to 
the  survivor  ^^of  my  said  nephews  and 
nieces,**  and  bequeathed  his  residuary  per* 
sonal  estate  *^  equally  among  all  my  nephews 
and  nieces"  If.  W.  was  a  child  of  a  sister 
of  the  testator*s  wife. 

At  the  testator's  death  there  were  nineteen 
nephews  and  nieces  living,  children  of  tes* 
taior^sbrothers  and  sister,  and  seven  nephews 
and  nieces,  children  of  sisters  of  the  tes-* 
iator^s  wife : — 

Held,  that  none  of  the  wife*s  nepheews  and 
nieces  (including  M.  W.,  although  called 
*'  my  niece  **),lmt  only  the  testator* s  nephews 
and  nieces  by  consanguinity,  were  entitled  to 
a  share  under  tKe  gifts  to  **  my  nephews 
and  nieces" 

Grant  v.  Grant  (39  Law  J.  Bep.  O.P. 
140;  ibid.  Exch.  272 ;  Law  Bep.  6  C.P. 
380 ;  ibid.  Exch.  727)  disapproved  of. 

Nathaniel  Foster,  by  his  will  made  in 
January,  1870,  deyised  certain  closes  of 
land  to  trustees  upon  trust  to  pay  the 
rents  thereof  to  Ann  Grantham  (sister  of 
his  late  wife)  for  life ;  and  after  her  de- 
cease he  gaye  and  deyised  the  same  ''unto 
the  children  of  the  saidAnn  Grantham,  and 
Susannah,  the  wife  of  William  Holbrook, 
and  Eliza,  the  wife  of  Samuel  Abraham, 
and  my  niece,  Mary  Williamson,  their 
heirs  and  assigns  as  tenants  in  common 
and  not  as  joint  tenants."  He  also  de- 
yised other  real  estate  upon  trust  for  sale 
and  inyestment,  and  to  pay  the  income 
equally  among  ''aUmynephewsandnieces 
for  and  during  the  teorm  of  their  natural 
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liyes,  and  the  life  ot  the  snrvivor  of 
them,"  and  beqaeathed  the  money  so  in- 
vested to  the  survivor  of  "mv  said 
nephews  and  nieces;"  and  he  devised 
other  real  estate  "unto  all  my  said 
nephews  and  nieces ;"  and  he  devised  the 
residue  of  his  real  estate  to  the  survivor 
of  "my  said  nephews  and  nieces,"  and 
bequeathed  all  the  residue  of  his  personal 
estate  "  equally  amongst  all  my  nephews 
and  nieoes,  share  and  share  alike." 

At  the  death  of  the  testator  there  were 
nineteen  nephews  and  nieces  living  who 
were  sons  and  daughters  of  his  own 
brothers  and  sisters,  and  seven  nephews 
and  nieces  of  his  deceased  wife,  of  whom 
Sosannah  Holbrook,  Eliza  Abraham  and 
Mary  Williamson  were  three. 

The  suit  had  been  instituted  in  1871 
for  the  administration  of  the  estate  of  the 
testator,  and  now  came  on  upon  further 
consideration,  and  the  question  was 
whether  the  nephews  and  nieces  of  the 
testator's  deceased  wife  took  under  the 
will  equally  with  the  testator's  own 
nephews  and  nieces. 

• 

Mr,  W,  0,  FooJes,  jun.^  for  some  of  the 
testator's  own  nephews  and  nieoes  having 
the  conduct  of  the  proceedings. — The 
nephews  and  nieces  related  to  the  testator 
by  blood  are  entitled  to  the  exclusion  of 
those  connected  with*  him  by  affinity 
only — 

Wdh  V.   Wells,  48    Law   J.  Bep. 
Ghanc.  681;   Law  Bep.   18  Eq. 
504; 
BmUh  V.  Lidiard,  3  Kay  &  J.  252  ; 
In  re  Blower's  Trusts,  42  Law  J. 
B>ep.   Ohanc.   24;   Law  Bep.   11 
Eq.  97 ;  on  appeal,  6  Chanc.  351. 
Where  the  words  used,  as  here,  are  dis- 
tinct and  have  a  primary  signification,  ex- 
trinsic evidence  is  not  admissible  to  shew 
that  any  other  meaning  is  to  be  attached 
to  them  than  the  primary  one — 

EUis  V.  Houstoun,  Law  Bep.  10  Ch. 
D.  136. 
He  also  referred  to 
Megsan  v.  HindU,  Law  Bep.  15  Gh. 
D.  198. 
Mr.  Q.  Murray  (amicus  ouncB),  referred  to 
Webber  v.  Uorbett,  43  libw  J.  Bep. 
Ghano.  164;   Law   Bep.   16  Eq. 
515. 


Mr.  JoUiffe^ioT  other  nepbews  and  nieces 
of  the  testator. 

Mr,  B.  F,  Norton,  for  the'  nepbews 
and  nieces  of  the  wife,  including  Mary 
Williamson. — The  testator  must  have  in- 
tended to  include  his  wife's  nephews  and 
nieces,  for  he  has  himself  put  a  meaning 
on  the  words  by  calling  Mary  Williamson, 
who  was  his  wife's  niece,  "  my  niece." 

Grant  v.  Orant  (uhi  supra) 
and 

Sherratt  v.  Mountford,  42   Law  J. 
Bep.  Ghanc.  688;    Law   Bep.   8 
Ghanc.  928, 
are  entirely  in  our  favour.    He  also  re- 
ferred to 

James  v.  Smith,  14  Sim.  214 ; 
Hussey  v.  Berkeley,  2  Eden,  194 ; 
Weeds  v.  Bristow,  35  Law  J.  Bep. 
Chanc.  839;  Law  Bep.  2  Eq.  333. 
I  submit  that  in  any  event  Mury  Wil- 
liamson is  entitled  to  share  with  the 
testator's  own  nephews  and  nieces,  as  he 
has  himself  called  her  his  niece. 

Malins,  V.O.,  after  stating  the  feusts, 
proceeded  as  follows :  Here  the  conten- 
tion is  that  the  words  "  all  my  nephews 
and  nieces  "  will  include  all  the  testator's 
wife's  nephews  and  nieces  as  well  as  his 
own,  and  in  support  of  that  contention 
the  case  of  Grant  v.  Grant  is  relied  upon. 
I  think  that  in  that  case  there  ought  not 
to  have  been  any  enquiry  as  to  which 
person  was  intended  by  the  expression 
*'  my  nephew  Joseph  Chnknt,"  and  in  my 
opinion  that  decision  was  wrong,  and  I 
find  that  the  present  Master  of  the  Bolls 
in  the  case  of  Wells  v.  Wells  agrees  with 
me  on  that  point ;  and  having  to  decide 
which  of  the  two  decisions — the  one  in 
Gramt  v.  Grant  and  the  other  in  Jn  « 
Blower's  Trusts,  which  was  a  decision  of 
the  Gourt  of  Appeal  in  Ghanceiy — ^he  was 
to  follow,  he  is  of  opinion  that  he  must 
follow  the  latter  case.  In  re  Blower's 
Trusts  and  Wells  v.  WeUs  shew  that  the 
ordinary  meaning  of  the  words  *'  nephews 
and  nieces  "  is  a  man's  own  nephews  and 
nieces  by  consanguinity ;  and  1  think  it 
would  be  most  pernicious  to  let  in  a  wife's 
nephews  and  nieoes  simply  because  a 
testator  may  have  been  in  the  habit  of 
calling  them  his  nephews  and  nieces. 
Therefore^  on  that  part  of  the  case,  I  mnat 
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decide  tbat  the  testator's  own  nephews 
and  nieces  are  alone  entitled  to  share. 
•  There  is  mnch  more  to  he  said  in  favour 
of 'the  contention  that   the  wife's  niece 
Mary  Willianison    should    he    included 
among  the  testator's  own  nephews  and 
ifieces,  for  in  the  first  clause  he  deecrihes 
her  as  "my  niece,   Mary  Williamson," 
and  in  the  following  clauses  he  gives  his 
property  to  "my  nephews  and  nieces." 
Now  if  I  were  unfettered  hy  authority  I 
should    decide    that    she  was    included 
among  the  testator's  own  nephews  and 
nieoes,  hut  I  find  that  a  contrary  doctrine 
has  been  laid  down  in  some  of  the  cases 
cited.     In  SherroM  v.  Motmtford  the  gift 
was  to  "  my  nephews  and  nieces  living, 
and  the  issue  (if  any)   of  my  nephews 
and  nieces  dead  before  me ;"  and  there  the 
nephews  and  nieces  of  the  testator's  wife 
were  held  to  be  entitled,  but  on  the  ground 
that  the  testator  never  had  any  nephew 
or  niece  of  his  own,  nor  any  brother  or 
sister  living  at  the  date  of  his  will.     But 
in  Smith  v.  Lidiard,  where  a  testatrix 
having  given  legacies  to  two  of  her  hus- 
band's nieces  by  name  afterwards  be- 
queaihed  her  residue  to  her  respective 
nephews  and  nieces^  it  was  held  that  the 
two  legatees  whom  she  had  named  were 
not  included  in  the  residuaiy  gift.     On 
that  authority  I  must  decide  that  Mary 
Williamson  is  not  entitled  to  share  with 
the  testator's  own  nephews  and  nieces. 
Upon  the  whole  case,  therefore,  I  come 
to  the  conclusion  that  onlv  those  who 
y^  nephews  and  nieces  of  the  testator 
V  oonaanguinity  are  entitled. 


^^tois»_Hnghefl  &  Sons,  agents  for  Walker, 
AoL^  Bainey, SpilBby,fopplaintifl& ; Oouitenay 
Jr  ^^Joome,  agents  fop  Joseph  Bassitt,  Wainfleet, 


^<*  defendanu. 


r,  V.C.I    * 
81.        ^ 
.  11.     J 


MANN  V.   PBBRT. 


Bacon,  V.C. 
1881 
Jan 

Practice — Notice  of  Motion  for  Attach' 
ment — Service  on  Solicitor — Personal  Scr- 
vice— Bides  of  OouH,  1875,  Order  XLTV. 
rule  2. 

Under  ordinary  circumsta/nces  a  notice 
of  motion  for  a  writ  of  attachment  to  issue 
against  a  party  should  be  serned  person- 
aUy,  and  not  merely  on  the  solicitor  on  the 
record  of  the  party. 

This  was  a  motion  fof  a  writ  of  at- 
tachment to  issue  against  the  defendant, 
an  executor,  for  non-compliance  with  an 
order  directing  him  to  pay  certain  funds 
into  Court.  The  order  directing  the  de- 
fendant to  pay  the  funds  into  Court  had 
heen  personally  served ;  but  notice  of 
the  present  motion  had  been  served  on 
the  solicitor  on  the  record  of  the  defen- 
dant only,  and  no  attempt  had  been 
made  to  serve  the  defendant  personally. 

Mr,  Morshead,  for  the  motion,  sub- 
mitted that  the  practice  was  settled  by 
the  cases  of 

Browning  v.  Sdbiny  46  Law  J.  l^ep. 
Chanc.  728 ;  Law  Bep.  5  Ch.  D. 
511; 
and 

In  re  A  Solicitor^  49  Law  J.  Rep. 
Chanc.  295  ;  Law  Bep.  14  Ch.  D. 
152; 
and  that  service  on  the  solicitor  on  the 
record  of  the  party  was  sufficient  service 
of  a  notice  of  motion  for  attachment 
under  Order  XLIV.  rule  2. 

Bacon,  V.C,  declined  to  make  the 
order  for  an  attachment  to  issue  without 
personal  service  of  the  notice  of  motion, 
or  without  some  evidence  to  shew  that 
there  was  a  reason  for  not  making  per- 
sonal service ;  and  directed  the  motion  to 
stand  over. 


Solicitor— B.  F.  Wateon,  for  plaintift 
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BLAND  t;.  DAWES. 


Special  Oase  —  WUl  —  Legacy  —  "  Sols 
tue  amd  disposal^* '-^Rushand  —  Wife  — 
Separate  Estate, 

A  legacy  given  to  a  married  woman  *^for 
her  sols  use  and  disposal "  vests  in  her  as 
separate  estate, 

Priohard  v,  Ames  (Tnm.  A  K  222) 
foUowed, 

Special  Oasb. 

Jolia  Priscilla  Baker,  by  her  will  dated 
the  9di  of  August,  1866,  bequeathed  as 
follows:  "I  give  and  bequeath  to  my 
dear  niece,  Frances  Sybell  Bland,  for  her 
sole  use  and  disposal,  5,000Z.'' 

The  legatee  was  at  the  date  of  the  will 
the  wife  of  Archdeacon  Bland.  It  ap- 
peared that  upon  the  death  of  the  testa- 
trix her  estate  was  insufficient  to  pay  the 
legacies  given  by  her  will  in  full,  and  this 
particular  legacy  of  5,0002.  became  repre- 
sented by  a  sum  of  4,1272.  New  Three  per 
Gents.,  and  it  was  arranged  between  Mrs. 
Bland  and  her  husband  that  this  sum 
should  be  transferred  into  the  name  of 
the  archdeacon,  who  had  then  some  of 
the  like  stock  standing  in  his  name,  and 
that  his  bankers  should  receive  the  divi- 
dends on  the  whole  of  the  stock,  and  from 
time  to  time  place  the  dividends  attribu- 
table to  the  sum  of  4,1272.  to  the  credit 
of  the  separate  account  of  Mrs.  Bland. 
From  that  time  till  the  death  of  Arch- 
deacon Bland,  in  1880,  Mrs.  Bland  drew 
cheques  on  her  separate  account. 

The  question  stated  in  this  Special  Case 
was,  whether  Mrs.  Bland  was  entitled  to 
have  the  sum  of  4,1272.  New  Three  per 
Cent.  Annuities  transferred  to  her,  or 
whether  it  formed  part  of  her  husband's 
estate. 

Mr,  Speedy  for  Mrs.  Bland,  the  plaintiff, 
relied  on 

Prichard  v.  Amss  (ubi  supra), 
Mr,  Whitehome,  for  the  defendant,  the 
executor  of  the  hushand. — There  mxist  be 
on  the  face  of  the  gift  a  clear  intention  to 
exclude  the  marital  right — 

Tyler  v.  Lake^  2  Buss.  Ss  M.  183. 


The  words  "sole  use"  alone  are  not 
sufficient  to  exclude  the  husband — 

Oilhert  v.  Leuns,  1  De  G^ex,  J.  A  S, 

38 ;  32  Law  J.  Bep.  Ghano.  347. 
He  also  cited 
Ex  parte  Bay,  1  Madd.  199  ; 
Massey  v.  Parker^  2  Myl.  Ss  K.  174 } 

4  Law  J.  Bep.  Ghanc.  47 ; 
Arthur  y.  Arthur^  11  Jr.  Eq.  Bep» 

311; 
Be  Peacock's  Pension  Fund^  48  Law 

J.  Bep.  Ghano.  265 ;  Law  Bep.  10 

Oh.  D.  490 ; 
Massy  v.  Bowen^  Law  Bep.  4  E.  &  L 

App.  288. 

Malins,  Y.G. — ^I  adhere  to  what  I  said 
in  Be  Peacock's  Pension  Fund^  that  in 
order  to  exclude  the  husband  "  there  must 
be  in  a  will  or  any  other  instrument  an 
intention  shewn  that  the  wife  shall  take 
and  that  the  husband  shall  not,"  and 
"  that  although  two  or  three  words  will 
not  be  sufficient,  you  must  look  at  the 
whole  framing  of  the  instrument  to  see 
what  the  object  is,  and  to  see  what  the 
intention  is  as  collected  from  the  instra- 
ment." 

Looking,  then,  at  the  frame  of  this  gifti 
I  am  clearly  of  opinion  that  it  was  the 
intention  of  the  testatrix  to  give  this 
legacy  to  the  wife  to  the  exclusion  of  the 
husband. 

If  the  words  had  been  simply  "  for  her 
sole  use,"  I  should,  upon  the  authority  of 
Oilbert  v.  Lewis,  have  been  oompellea  to 
hold  that  they  were  not  sufficient  to  ex- 
clude the  husband.  But  here  the  words 
are,  "  for  her  sole  use  and  disposal."  The 
legacy  is  to  be  for  the  **  sole  use  "  of  the 
legatee,  and  she  is  to  have  the  sole  power 
of  disposing  of  it. 

If  these  words  do  not  mean  that  the 
legacy  is  to  be  for  her  separate  use,  what 
else  do  they  mean  P  In  Prichard  ▼.  Ames 
the  words  were,  '*  for  her  own  use  and  at 
her  own  disposal ;"  and  Baron  Graham  in 
his  judgment  says,  '*I  cannot  entertain 
a  doubt  upon  this  point:  the  necessary 
effect  of  these  words  is  to  give  this  legacy 
to  the  separate  use  of  the  plaintiff.  The 
testatrix,  in  using  the  words  '  at  her  own 
disposal,'  has  stated  the  effect  she  wished 
to  be  produced ;  her  intention  vras  to  give 
the  plaintiff  that  power  of  disposition 
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an  nnforeoeen  accident  in  the  family,  is 
insafficient  to  pay  the  legacies  in  fnU, 
that  insnfficienoy  having  arisen  from  a 
drcamstance  wkich  probably  the  testator 
did  not  anticipate,  namely,  the  insolvency 
of  a  brother. 

Now,  therefore,  the  testator,  not  desir- 
ing that  his  wife  should  wait  nntil  it  was 
ascertained  whether  there  was  or  was  not 
enough  to  pay  all  the  legacies  in  full, 
gives  to  her  specific  things.  He  gives 
and  beqaeathes  to  her  all  his  household 
goods  and  furniture,  plate,  linen,  china^ 
books,  wearing  apparel,  horses,  carriages, 
cattle  and  other  effects  in  and  about  his 
dwelling-house,  for  her  own  use  and 
benefit,  together  with  the  legacy  or  sum 
of  5002.  which  he  directs  to  be  paid  to 
her  inunediately  after  his  decease.  The 
execators,  under  the  impression  that  the 
estate  is  a  solvent  one,  and  that  there  is 
money  enough  to  pay  the  500Z.,  pay  that 
sum  in  fnlL  The  lady  having  received 
the  money,  it  is  now,  the  assets  being  in- 
sufficient^  contended  that  she  must  refund 
part  of  it.  What  did  the  testator  intend? 
As  between  himself  and  his  widow,  whom 
he  makes  tenant-for-life  of  the  general 
residue  of  his  estate,  can  there  be  a  shadow 
of  donbt  that  when  he  directs  it  to  be 
paid  immediately  after  his  decease  his 
meaning  was  that,  as  she  succeeded  to  the 
possession  of  his  household  goods,  furni- 
ture and  everything  else,  she  was  also 
immediately  to  have  500L  as  the  means  of 
carrying  on  her  household  ?  That  instead 
of  beii^  paid  immediately  she  is  to  wait 
until  it  is  ascertained  that  there  is  enough 
to  pay  the  collateral  relatives  in  full  is, 
in  my  opinion,  repugnant  to  every  inten- 
tion the  testator  had.  His  intention  was 
to  give  priority  to  his  wife  in  this  way, 
that  she  was  to  be  paid  immediately 
whether  the  other  legatees  could  be  paid 
in  full  or  not.  Therefore  I  am  of  opinion 
that  it  was  the  intention  of  the  testator 
to  giro  her  priority — ^that  is,  that  she 
should  be  paid  immediately,  and  that 
having  been  once  paid  she  should  never 
be  caUed  upon  to  refund  any  part  of  the 
money  she  received. 

It  is  said  that  I  am  not  at  liberty  to 
say  that  that  was  the  intention,  because 
190  years  ago  Lord  Hardwicke  decided 
in  a  particn&r  case,  which  has  been  fre- 
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quently  followed  no  doubt,  that  there  was 
no  priority.  I  think  this  case  is  distin- 
guishable from  that.  Here  it  is  mixed  up 
with  specific  bequests,  with  all  the  things 
in  and  about  the  testator's  house— 
his  household  furniture,  his  carriages, 
horses,  &c.  His  whole  establishment  is 
g^ven  to  the  wife ;  and  not  leaving  her 
merely  to  depend  upon  the  life  estate,  and 
knowing  that  she  would  want  a  little 
money  to  go  on  with,  a  moderate  sum  of 
500/.  is  to  be  paid  to  her  immediately. 

In  Blower  v.  Morret,  which  is  the  only 
case  which  has  been  decided  on  the  sub> 
ject,  land  is  given  to  trustees  to  be  sold 
for  payment  of  debts.  The  testator  then 
g^ves  to  his  wife  a  general  legacy  of  500Z., 
to  be  paid  to  her  immediately  after  his 
decease  out  of  the  first  moneys  belonging 
to  him  which  should  be  got  in  alter  his 
decease ;  and  it  was  his  will  that  his  wife 
should  be  entitled  to  the  general  legacies 
given  to  her  in  full  satisfaction  of  all 
dower  or  thirds.  That  again  was  a  cir- 
cumstance which  entitled  her  to  priority. 
That  is  settled  by  all  the  authorities) 

Although  there  is  the  eminent  authori^ 
of  Lord  Haidwicke,  I  can  only  say  that,  if 
I  had  lived  130  years  ago,  I  should  have 
come  to  a  distinctly  opposite  conclusion 
in  Blower  v.  MorreL  I  dissent  from  that 
decision  and  never  will  follow  it  unless  I 
am  obliged  to  do  so  by  the  Court  of  Ap- 
peal. I  think  that  when  a  man  gives  his 
wife  a  sum  of  money  to  be  paid  imme- 
diately after  his  decease,  his  object  is  that 
she  shall  have  the  means  of  going  on,  and 
that  she  shall  not  be  bound  to  wait  nntil 
it  is  ascertained  what  is  the  stete  of  the 
assets,  and  whether  everybody  else  can 
be  paid  in  full.  The  object  is  manifestly 
that  the  testator's  widow  shall  imme- 
diately after  his  decease  have  a  sum  of 
money  to  go  on  with.  Therefore  Blower 
V.  Morret  is  distinguishable  in  many  re- 
specte ;  but  if  it  is  not  distinguishable, 
then  I  say  I  dissent  from  it  and  decline 
to  follow  it. 

Therefore  I  decide  that  in  this  case 
the  testator's  widow  is  clearly  entitled  to 
priority. 

Upon  the  second  question — 

Mr.  Pearson  and  Mr,  BeaU^  who  ap- 
peared in  support  of  the  contention  that 
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Guardian  Fire  and  Life  Ass,  Co,  y.  Guardian  and 

insure  against  fire  and  death  bj  accident. 
It  was  proved  by  the  affidavits  of  the 
plaintiffs  that,  as  the  result  of  the  similarity 
of  the  two  names  and  the  proximity  of 
their  places  of  business,  letters  intended 
for  the  plaintiffs  had  been  wrongly  de- 
livered to  the  defendants,  and  vice  versa, 
and  that  confusion  had  been  occasioned 
amongst  the  plaintiffs'  customers. 

In  the  plaintiffs'  affidavits  it  was  further 
stated  that  their  company  was  known  as 
the  **  Gruardian  Assurance  Company,"  and 
that  it  was  spoken  of  throughout  the  City 
of  London  by  that  name  or  simply  as  the 
"  Guardian." 

In  the  affidavit  of  the  defendants'  sec- 
retary it  was  alleged  that  the  defendants 
had  nearly  2,000  agents  in  the  United 
Kingdom,  and  that  their  company  was 
also  known  as  the  "  Gruardian  Company," 
and  that  it  would  almost  entirely  ruin 
their  business  to  omit  the  word  ^*  G-uar- 
dian  "  from  their  title.  In  the  secretary's 
affidavit  it  was  also  stated  that  their  new 
name  was  assumed  without  any  intention 
or  desire  to  interfere  with  the  plaintiffs' 
business.  It  also  appeared  from  the  evi-> 
denoethat  a  company  called  the  **  National 
G-aardiau  Assurance  Company  "  had  car- 
ried on  for  some  time  the  business  princi- 
pally of  lending  money  in  Oxford  Street, 
and  also  that  there  was  another  company 
called  the  "  Guardian  Plate-Glass  In- 
surance Company,"  which  carried  on  the 
business  of  insuring  loss  against  accidents 
to  plate  glass. 

Mr.  OhUty  and  Mr»  Wkitehome^  for 
the  plaintiff  company. — ^This  motion  is 
founded  upon  the  g^eral  doctrine  of 
equity  that  the  defendants  cannot  appro- 
priate the  plaintiffs'  business  or  represent 
that  they  are  carrying  on  their  business. 
The  result  of  the  defendants  having  as- 
sumed their  present  name  will  be  to  ap- 
propriate the  plaintiffs'  business. 

The  law  was  clearly  laid  down  in  your 
Lordship's  decision  of 

Ths  Merchant  Bcrnhmg  Oompafiy  of 
London  (Limited)  y.  The  Merchants 
JoinUStoch  Bankf  47  Law  J.  Rep. 
Chanc.  828 ;  Law  Bep.  9  Oh.  D. 
660. 
The  general  law  is  also  stated  in 
Oroft  y.  Day^  7  Beay.  84; 


General  Ins,  Co, 

and 

The  Colonial  Life  Assurance  Oompany 
y.  The  Home  and  Oolomal  Inswranoe 
Oompa/ny,  33  Beav.  548 ;  33  Law 
J.  Bep.  Chanc.  741. 

Mr.  Ince  and  Mr,  Francis  B.  Palmer,  for 
the  defendants. — ^We  are  not  carrying  on 
the  same  business  as  the  plaintiffk,  and 
have  never  done  so  ;  and  the  plaintiffs  are 
not  entitled  to  the  exclusive  use  of  the 
name  '*  Guardian."  This  is  shown  by 
the  fact  that  two  other  companies  now 
carry  on  business  with  that  word  as  an 
integral  part  of  their  name.  Moreover,  in 
the  present  case,  the  defendants  formerly 
carried  on  business  without  objection 
under  the  name  of  the  ''  Guardian  Horse 
and  Vehicle  Insurance  Association.' '  We 
therefore  submit  there  is  no  objection  to 
the  defendants  calling  themselves  the 
"  Guardian  and  General  Insurance  Com- 
pany." 

The  case  of 

Orofi  y.  Day  (uhi  supra) 
is  not  a  decision  against  us,  as  that  case 
only  applies  when  the   business  of  the 
new  firm  is  identical  with  that  previously 
established. 

The  inoonvenienoe  of  the  deliyery  of 
the  letters  is  no  ground  for  an  injunc- 
tion— 

Day  y.  Broumrigg,  48  Law  J.  Rep. 
Chanc.  173 ;  Law  Bep.  10  Oh.  D. 
294. 

The  plaintiff  company  have,  moreover, 
no  right  to  an  injunction  until  it  has  been 
shown  that  we  are  carrying  on  the  plain- 
tifis'  business,  which  we  say  we  are  not. 
In  any  event,  the  pluntiffis  should  only 
have  an  injunction  to  restrain  i^e  de- 
fendants carrying  on  the  business  of  in- 
surance against  fire. 

If,  however,  your  Lordship  considers 
the  plaintiffs  are  entitled  to  an  injunction, 
we  will  give  an  undertaking  to  change 
the  defendants'  name  to  the  "  Ghiardiau 
Horse,  Vehicle  and  G^eral  Insurance 
Company."  This,  in  fact,  the  defendants 
offered  to  do  when  served  with  the  notice 
of  motion,  and  we  submit  they  ousht  not 
in  any  event  to  pay  the  costs  of  uie  mo* 
tion. 

[At  the  conclusion  of  the  aigoments  it 
was  arranged  tJiat  the  motion  should  be 
treated  aa  the  trial  of  the  action.] 
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Chiardian  Fire  and  Life  Jm,  Co,  y.  Ouardian  and  General  Ins,  Co, 


Tbm  Masteb  of  thb  Bolls. — I  must 
Bay  that  this  case  oomes  as  close  as  any 
case  I  know  within  the  boundary  of  the 
law. 

The  plaintiffs' title  is  the  "Gaardian 
Fire  and  Life  Assurance  Company." 
They  were  established  in  the  year  1821, 
for  the  purposes  of  fire  and  life  assurance, 
and  they  have  offices  in  Lombard  Street, 
where  they  haye  carried  on  business  for 
a  great  many  years.  The  defendants' 
title  is  the  "Guardian  and  Greneral 
Insurance  Company  (Limited),"  a  very 
similar  title  to  that  of  the  plaintiffs. 
They  carry  on  business  at  No.  31  Lombard 
Street^  and  were  established  in  the  month 
of  March,  1880.  The  business  of  the 
plaintiffs  is,  as  their  name  implies,  the 
ordinary  business  of  fire  and  life  insur- 
ance. That  of  the  defendants  is  peculiar : 
they  seem  to  have  bought  the  business  of 
a  former  company  at  No.  31  Lombard 
Street^  which  was  called  the  ''  Guardian 
Horse  and  Vehicle  Insurance  Associa- 
tion."  The  object  of  that  company,  which 
was  established  in  1877,  and  had  a  life  of 
little  more  than  three  years,  was  to  insure 
horses  and  carriages  against  injury,  but 
not,  as  it  is  important  to  mention,  against 
fire.  Well,  it  a3so  appears  that  there  have 
been  for  some  time  established — I  do  not 
know  how  long — two  companies,  one  called 
the  "  National  Guardian  Assurance  Com. 
pany,"  carrying  on  business  in  Oxford 
Street,  and  whose  chief  business  appears 
to  be  that  of  a  loan  society,  though 
probably  it  has  some  insurance  business ; 
and  the  other  is  the  ''Guardian  Plate- 
Olass  Insurance  Company."  I  mention 
this  because  it  has  been  supposed  that  the 
similarity  of  these  names  has  some  bear- 
ing on  the  present  action.  Now,  I  have 
no  hesitation  in  saying  that  not  one  of 
the  three  names  mentioned — that  is,  the 
'* National  Guardian,"  the  "Guardian 
Horse  and  Vehicle,"  or  the  "  Guardian 
Pbkte-Glass  "^Kian  &irly  be  confused  with 
the  '*  Guardian  Fire  and  Life  Assurance 
Company;"  and  I  have  no  hesitation  abo 
in  Raying  that  the  "  Guardian  and  General 
Insurance  Company,"  carrying  on  busi- 
ness at  No.  11  Lombard  Street,  could  very 
readily  be  oonfused  with  the  *'  Guardian 
Fire  and  Life  Assurance  Company," 
carrying  on  business  at  No.  31  in  the 


same  street.  From  the  evidence,  it 
appears  that  what  one  would  have 
thought  probably  would  occur,  has  oc- 
curred, and,  moreover,  to  some  consider- 
able extent.  The  public  are  careless,  and 
it  is  no  use  supposing  that  if  they  paid  a 
very  moderate  attention  to  names  they 
would  see  they  were  not  the  same,  but 
only  similar,  but  they  have  in  fact  been 
deceived.  Letters  addressed  to  the  secre- 
tary of  the  Guardian  Fire  Office  are  ad- 
dressed to  31  Lombard  Street  (I  have 
such  a  letter  in  my  hand)  instead  of  to 
No.  11  Lombard  Street.  Another  letter 
is  to  the  Guardian  Fire  Office,  31  Lombard 
Street,  and  people  who  want  to  write  to 
the  "  Guardian  Fire  and  Life  Assurance 
Office,' '  instead  of  writing  to  the  ''Guardian 
Assurance  Company,"  write  to  the  ''Ghiar- 
dian  Insurance  Company  " ;  in  fact  the  old 
company  is  known  as  the  *'  Guardian  As- 
surance "  or  the  "  Guardian  Company." 
That  being  so,  and  seeing  that  a  confusion 
has  in  fact  arisen,  I  think  my  opinion  is  so 
far  confirmed  as  to  say  that  the  two  names 
are  so  similar  that  they  would  naturally 
cause  confusion. 

Now  I  say  this  in  The  Merchant  Bank- 
ing  Oompauy  of  London  v.  The  Merchants 
Joint' Stock  Bank:  ''The  sole  remaining 
point  I  have  to  consider  is  this :  Is  the 
name  so  similar  that  I  must  impute  to 
the  defendants  an  intention  to  appro- 
priate the  plaintiffs*  business?  "  That  is 
the  real  question  in  these  cases,  and  I 
must  see  here  what  the  cii^cumstances 
are.  The  old  company,  whose  business 
the  defendants  bought,  was  the  "  Guardian 
Horse  and  Vehicle ;  "  the  new  company 
is  the  "Guardian  and  General."  Why 
did  they  change  their  name  ?  The  reason, 
I  am  told,  why  thev  changed  it  was 
because  the  name  of  the  old  company  did 
not  quite  describe  the  business  of  the  new 
company.  The  new  company,  in  addition 
to  the  business  carried  on  by  the  old  com. 
pany,  is  also  formed  for  carrying  on  what 
1  will  call  an  accident  business  to  persons : 
it  is  no  longer  confined  to  four-footed 
animals,  but  is  extended  to  injuries  by 
accident  to  human  beings.  That  is  a 
very  great  extension ;  and  in  addition  to 
that  the  new  company  is  extended  to  fire 
business  in  general.  Now  those  are  two 
very  large  extensions,  and  we  are  told 
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the  reason  why  the  old  name  was  also 
changed.  It  is  said  in  the  secretary's 
affidavit  that  the  word  "  Gnardian "  is 
essentia]  to  the  working  of  the  defendant 
company's  business ;  and  he  says  at  the 
same  time  that  the  name  of  the  new  com- 
pany was  fixed  upon  without  any  inten- 
tion or  desire  of  interfering  with  the 
business  of  the  plaintiff  company  ;  but  he 
does  not  say  he  was  not  aware  of  the 
nature  of  the  business  carried  on  by  the 
plaintiff  company,  because  he  was  aware 
of  it.  It  was  carried  on  in  the  same 
street,  and  the  company  was  a  perfectly 
well-known  company ;  and  though  the 
secretary  says  it  was  not  with  any  inten- 
tion or  desire  of  interfering  with  the 
plaintiffs'  business  that  the  defendants 
changed  the  name,  he  does  not  say  it  was 
not  intended  to  attract  the  business  of 
the  plaintiff  company  by  using  so  well 
known  a  name. 

In  my  opinion,  the  question  that  I  asked 
in  The  Merchant  Banking  Company  of 
London  v.  The  Merchants  Joint- Stock  Bank 
must  be  answered  adversely  to  the  defen- 
dants. Knowing  all  about  the  plaintiffs' 
business,  as  I  think  they  must  be  taken  to 
have  known,  I  consider  they  have  taken  a 
name  so  very  similar  to  that  of  the  plain- 
tiffs with  a  view  to  appropriate  some  of 
the  plaintiffs'  business.  It  must  be  remem- 
bered that  at  the  very  time  the  defendants 
changed  their  name  they  changed  their 
business  also ;  and  as  regards  the  first  part 
— ^namely,  "Fire" — of  the  plaintiffs' name, 
the  defendants  are  formed  with  the  object 
of  carr^g  on  in  the  most  general  terms 
fire  business,  and  I  must  assume  that  the 
company  intends  to  carry  on  the  business 
which  it  is  formed  to  carry  on ;  and  one 
of  the  objects  of  the  memorandum  of 
association  is  general  insurance  against 
fire. 

When  yon  have,  as  here,  a  company 
formed  for  carrying  on  fire  business, 
which  is  a  large  part  of  the  plaintiffs' 
business,  and  you  find  that  company 
taking  over  the  business  of  a  company 
which  had  a  clearly  distinguishable  name, 
and  you  find  the  new  company  throwing 
out  those  words  which  clearly  distin- 
guished it,  and  adopting  a  name  very 
similar  to  that  of  the  plaintiffs,  I  think  I 
am  entitled  to  say  that  it  is  not  done  quite 
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innocently  or  quite  without  a  view  of 
appropriating  some  of  the  plaintiffs'  busi- 
ness. 

Then  there  is  another  thing.  Is  there 
a  possibility  of  appropriating  ?  Of  that 
I  have  no  doubt  whatever.  The  letters 
addressed  to  the  plaintifis  g^  to  the  de> 
fendants,  and  vice  versa,  and  the  confxifiion 
has  arisen  which,  as  I  mentioned  in  the 
former  case  of  The  Merchant  Banking 
Company y  had  not  arisen  there  at  all.  I 
do  not  approve  of  a  new  company  being 
started  with  the  defendants'  name  in 
Lombard  Street,  without  a  sufficient  ex- 
planation. It  does  not  appear  to  me  that 
there  is  any  reason  put  forward  for  drop- 
ping the  name  "Horse  and  Vehicle." 
However,  I  need  not  now  consider  that 
any  further,  because  the  defendants  are 
willing  to  undertake  to  resume  those 
names  as  quickly  as  possible,  and,  accord- 
ing to  what  has  now  been  arranged,  to 
call  themselves  the  "  Guardian  Horse, 
Vehicle  and  General  Insurance  Com- 
pany." I  am  of  opinion  if  they  do  that 
no  injury  will  be  occasioned  to  tiie  plain- 
tiffs. 

Although  actual  fraud  may  not  have 
been  really  in  the  contemplation  of  the 
defendants,  yet  I  feel  bound  to  impute  to 
them  what  amounts  to  legal  trwid  in  as- 
suming the  name  complained  of  under 
the  circumstances  that  I  nave  mentioned ; 
and  although  they  did  make  an  offer  to 
do  substantially  that  which  they  have 
now  agreed  to  do,  yet  that  ofFer  was  not 
made  until  after  the  service  of  the  notice 
of  motion.  That  being  so,  inasmuch  as 
a  successful  party  in  a  litigation  is  en- 
titled to  his  costsy  the  plaintiffs  must 
have  their  costs. 


Solicitora — Parkin,  Pagden   &  Woodhonse,   for 
plaintiffs ;  Denton,  HsJl  &  Fox,  for  defeodanta. 
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OamjfHiny  —  Begiatraiion  under  Com-' 
ponies  Act,  lS62--'8tmilariiy  of  Name — 
BigM  of  Unregistered  Oompcmy  to  restrain 
Megistraiion — Intention  to  take  Business — 
Fraud — Injunction, 

A  company  not  registered  under  the  Gom^ 
panics  Act^  1862,  has,  by  virtue  of  the  21st 
BectUm  of  thai  Aety  no  right  or  equity  to 
restrain  a  second  company  from  registering 
under  the  Act  with  a  name  simila/r  to  or 
even  identical  with  the  existing  company. 

Where  Company  B  had  only  temporary 
offices^  and  had  not  yet  commenced  business 
or  registered  under  the  Companies  Act^ 
1862,— 

Held,  tluU  an  injunction  could  not  be 
ffranted  at  the  instance  of  Company  A — an 
eansting  company — to  restrain  Company  B 
from  carrying  on  their  business  so  as  to  de- 
eeive^  aUhough  Company  B  proposed  to  start 
with  a  name  similar  to  that  of  Company  A  ; 
on  the  ground  that  it  was  merely  matter  of 
opinion^  and  not  of  sufficient  certainty  for 
the  purposes  of  an  injunction,  how  Com" 
pony  B  would  carry  on  their  business,  and 
they  might  conduct  it  in  stich  a  manner  as 
io  shew  they  did  not  intend  to  appropriate 
any  part  of  Company  A*s  business, 

Leoive  to  amend  a  writ  unll  not  in  general 
he  granted  to  raise  an  entirely  new  case  of 
frwud. 

MioiiioB. 

The  plaintLffB,  the  IJmversal  Life  Ab- 
snraaoe  Society,  were  incorporated  in  the 
year  1836  by  an  Act  (6  WiU.  4  c.  54),  and 
the  society  were  thereby  authorised  to 
sae  and  be  sued  in  the  naifie  of  their 
actuary  for  the  time  being.  Since  their 
incorporation  the  plaintiff  company  had 
csarried  on  a  large  business,  the  greater 
part  being  derived  from  premiums  pay- 
able by  persons  residing  in  the  colonies. 
The  head  office  of  the  plaintiffs  was  at 
King  William  Street,  in  the  City  of  Lon- 
don. 

On  ihe  25th  of  January,  1881,  the  de. 

fendants,  the  directors,  issued  a  prospectus 

of  a  new  company  called  the  "  Unirerse 

life  Asearance  Association  (Limited)/' 

You  60.— Ghaho. 


with  a  capital  of  2,000,0002.  in  200,000 
shares  of  102.  each,  for  the  purpose  iixiet 
alia  of  carrying  on  in  Great  Britain  and 
its  dependencies,  and  in  France  and  other 
parts  of  the  world,  the  business  of  life 
insurance.  The  defendant  company  had 
taken  temporary  offices  in  Size  Lane,  in 
the  City  of  London,  but  had  not  yet  com- 
menced business. 

On  the  27th  of  January  the  plaintiff 
company,  suing  by  their  actuary,  com- 
menced this  action,  and  by  their  writ 
claimed  an  injunction  to  restrain  the 
defendants  from  applying  to  the  Begis" 
trar  of  Joint-Stock  Companies  in  England 
for  registration,  under  the  Companies 
Acts,  of  any  company  to  be  incorporated 
under  the  name  of  the  *' Universe  Life 
Assurance  Association  (Limited),"  or  any 
other  name  likely  to  mislead  and  deceive 
the  public  into  the  belief  that  the  com- 
pany to  be  incorporated  as  aforesaid  was 
the  same  as  the  plaintiff  society,  and  &om 
issuing  or  publishing  any  advertisements, 
circulars  or  prospectuses,  representing 
that  a  company  was  to  be  incorporated, 
pursuant  to  the  Companies  Acts,  under 
the  name  of  the  ^*  Universe  Life  Assur- 
ance Association  (Limited),''  or  any  such 
other  name  as  aforesaid,  and  from  carry- 
ing on  business  under  the  name  of  the 
"  Universe  Life  Assurance  Association 
(Limited),"  or  any  such  other  name  as 
aforesaid. 

The  plaintiff  company  now  moved  for 
an  injunction  in  the  terms  of  their  writ^ 
and  their  actuary  made  an  affidavit  in 
support  of  the  motion,  in  which  he  stated 
that,  from  his  experience  as  an  actuary 
for  more  than  thirty-five  years,  he  had  no 
doubt  that  if  the  defendants  were  allowed 
to  incorporate  under  their  proposed  name, 
their  company  would  obtain  premiums  in- 
tended for  the  plaintiffs,  and  thus  greatly 
damage  the  plaintiffs'  business.  The  se- 
cretary of  another  life  assurance  company 
stated  that  he  had  no  doubt  that  if  the 
defendant  company  carried  on  business 
under  their  proposed  name,  the  public 
would  in  many  cases  be  deceived,  and 
would  pay  premiums  to  the  defendants 
intended  for  the  plaintiffs. 

Mr,  cutty  and  Mr.fl".  Wallers  Home,  for 
the  plaintiff  company. — Under  the  20th 
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section  of  the  CompanieB  Act,  1862,  which 
proyides  that  "no  company  shall  be  regis- 
tered under  a  name  identical  with  that  by 
which  a  subsisting  company  is  already  re- 
gistered, or  so  nearly  resembling  the  same 
as  to  be  calculated  to  deceive,"  we  claim  to 
restrain  the  defendants  from  registeriDg 
their  company  under  their  proposed  title. 
The  names,  ii  not  identical,  are  so  nearly 
alike  as  to  be  calculated  to  deceive. 

[The  Masteb  of  the  Rolls. — But  if 
your  society  is  not  registered,  how  does 
the  section  apply  ?] 

We  admit  that  our  society  is  not  regis- 
tered under  the  Companies  Act,  but  still 
we  submit  we  are  entitled  to  apply  as  we 
are  within  the  mischief  intended  to  be 
guarded  against,  which  was  to  prevent 
one  company  being  registered  with  a  name 
similar  to  that  of  an  existing  company. 
But  if  the  section  does  not  in  terms  meet 
our  case,  still  we  are  entitled  to  an  injunc- 
tion to  restrain  the  defendants  from  carry- 
ing on  business  under  their  proposed 
name,  as  the  result  will  be  that  they  are 
certain  to  appropriate  our  business.  Ac- 
cording to  your  Lordship's  ruling  in 

The  Merchant  Ba/nking  Oompany  of 

London  {Limited)  v.  Hie  Merchants 

Joint-Stock  Ba/nJc^  47  Law  J.  Bep. 

Chanc.  828 ;  Law  Bep.  9  Ch.  D. 

560, 
if  there  is  an  intention  to  appropriate,  or 
probability  of  the  defendants  appropri- 
ating our   business,   you   will  grant  an 
injunction.     In  the  case  of 

The  OuardUm  Fire  and  Life  Assurance 

Oompa/ny  v.  The  Guardian  and  Qe* 

nerallnsuranee Company  (Limited), 

ante,  p.  253, 
your  Lordship  went  fully  into  the  law, 
and  held  the  defendants'  name  was  calcu- 
lated to  deceive,  and  that   they  must 
change  it. 

[Thb  Masteb  of  the  Bolls. — But  there 
the  defendants  were  actually  carrying  on 
business.] 

The  last  words  of  our  writ  ask,  in  effect^ 
for  an  injunction  to  restrain  the  defen- 
dants from,  carrying  on  their  business  so 
as  to  deceive. 

[The  Masteb  of  the  Bolls. — I  do  not 
thmk  they  do.  The  whole  writ  is  based  on 
the  20th  section ;  and  how  can  you  get  an 
injunction  to  restrain  the  defendants  from 


appropriating  your  business  untfl  they 
have  started?  Yon  do  not  know  how 
they  will  carry  on  their  business.] 

If  your  Lonlship  thinks  we  are  not  en- 
titled to  any  injunction  at  present,  we 
would  ask  for  leave  to  amend  our  writ 
and  notice  of  motion,  and  that  the  motion 
may  stand  over  until  the  defendants  have 
actually  started. 

Mr.  Roxburgh  and  Mr.  Bond  Ooxe^  for 
the  defendants,  were  not  called  upon. 

The  Master  of  the  Bolls. — This  is  a 
motion  founded  on  the  20th  section  of 
the  Companies  Act,  1862,  and  that  sec- 
tion only  applies  to  taking  the  name  of  a 
subsisting  company  already  registered. 
Why  it  should  have  been  confined  to 
that,  I  am  quite  unable  to  say,  but  it  is 
confined  to  that;  and  the  objection  is 
taken  that  the  plaintilE  company  is  not  a 
registered  company,  and  that  therefore 
the  section  does  not  apply  at  all.  That 
objection  once  made  appears  to  me  to  be 
entirely  fatal  to  this  application. 

The  writ  which  I  have  got  before  me 
is  this :  ''  For  an  injunction  to  restrain 
the  defendants  from  applying  to  the 
Begistrar  of  Joint-Stock  Companies ^in 
England  for  registration  under  the  Com- 
panies Act  of  a  company  to  be  incorpo- 
rated under  the  name  of  the  Universe 
Life  Assurance  Association,  or  any  other 
name  likely  to  mislead  or  deceive  the 
public  into  the  belief  that  the  company, 
being  incorporated  as  aforesaid,  is  the 
same  as  the  Universal  Life  Assurance 
Society."  It  is  exactly  under  the  Act  of 
Parliament.  Of  course  there  is  no  such 
equity.  You  may  register  in  any  name, 
whether  the  name  is  likely  to  deceive  or 
not,  because  you  may  carry  on  buBiness 
in  such  a  way  that  you  will  not  deceive. 
There  is — apart  from  the  Act — nothing 
to  prevent  a  company  registering  in  the 
same  name.  They  may  canyon  a  totally 
different  business.  Suppose  the  com- 
pany's name  was  the  Universal  alone — 
the  Universal  Company — ^if  it  were  not 
for  the  Act  of  Parliament  you  might 
have  a  second  Universal  Company ;  but 
the  first  company  might  be  a  life  insu- 
rance company  and  the  second  a  fire  in- 
surance company.  You  could  not  restraiQ 
the  registration.    The  mere  identity  of 
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names  will  not  do.  Suppose  the  first 
oompany  dealt  in  manure  and  the  second 
in  hardware,  you  could  not  restrain  the 
second  from  registering.  I  am  thinking 
of  the  same  identical  name.  That  is  not 
a  ground  for  an  injunction.  As  I  have 
already  explained,  the  gpx>und  for  an 
injunction  is  the  fraudulent  attempt  to 
appropriate  other  persons'  or  other  com- 
panies' business. 

Well,  then,  the  next  part  of  the  writ  is 
this :  ''  From  issuing  or  publishing  any 
advertisements,  circulars  or  prospectuses 
representing  that  a  company  is  to  be  in- 
corporated pursuant  to  the  Companies 
Act  under  the  name  of  the  Universe  Life 
Association  (Limited),  or  any  such  other 
name  as  aforesaid."  What  equitv  there 
ia  for  that  I  am  utterly  at  a  loss  to 
understand,  either  in  the  Act  or  any- 
where else,  to  prevent  the  registration. 
Why  a  man  shall  not  advertise  that  a 
company  is  going  to  be  incorporated  under 
that  name  I  cannot  understand.  ^*  And 
firom  carrying  on  or  commencing  any 
business  under  the  name  of  the  Universe 
Ldfe  Assurance  Association  (Limited), 
or  any  such  other  name  as  sibresaid." 
It  is  to  restrain  them  from  carrying  on 
business  under  a  ^urticular  name.  That 
yon  cannot  do.  lou  can  restrain  them 
£rom  doing  it  either  where  it  is  done  with 
the  intent  to  appropriate  the  plaintiff's 
business  or  where  it,  in  fisbct,  does  appro- 
priate unfairly  the  plaintiffs'  business, 
although  the  actual  mtent — ^that  is,  the 
moral  mtent  to  commit  fraud,  or  rather 
the  immoral  intent — Ia  not  proved.  You 
must  have  that.  It  is  the  unfair  appro- 
priation of  a  portion  of  the  plaintiffs' 
business  which  is  prevented  by  injunction. 
A  man  may  incorporate  a  company  and 
not  carry  on  business  at  all,  or  may  carry 
on  a  totally  different  business.  Therefore 
it  seems  to  me  that  the  whole  injunction 
asked  by  this  writ  is  simply  pursuant  to 
the  section  of  the  Act  of  Parliament. 
Bat  even  if  it  were  otherwise  it  would 
not  do.  If  the  affidavits  had  stated  that 
which  I  must  say,  in  fairness  to  the  de- 
ponents, the  affidavits  do  not  state  at  all 
— ^that  it'  was  not  possible  to  carry  on 
business  under  the  defendants'  name 
without  appropriating  unfairly  a  portion 
of  the  plamtiflb'  business— even  then  the 
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plaintiffs  could  not  have  got  an  injunction, 
because  the  answer  would  be,  *'  That  is 
your  opinion,  but  there  is  an  opinion  on 
the  other  side  that  the  business  can  be 
carried  on  without  any  such  result."  And 
I  put  a  case  jx>  illustrate  it.  Suppose  this 
new  company,  carrying  on  the  business 
they  intend  to  carry  on,  establish  them- 
selves in  Birmingham  or  Liverpool,  which 
they  may  do.  They  may  have  their  tem- 
porary office  within  a  few  yards  of  you, 
but  they  may  have  their  registered  office 
somewhere  else.  What  would  you  say 
then?  It  is  quite  plain  that  the^  can 
carry  on  business  in  a  way  which  will  not 
represent  their  business  as  being  the  busi- 
ness of  the  plaintiffs,  and  that,  even  if 
they  had  the  same  name  and  not  a  similar 
name,  they  could  do  it  supposing  they  put 
at  the  top  of  their  prospectus,  or  at  the  top 
of  their  door,  "  No  connection  with  any 
insurance  company  caUed  the  '  Universal ' 
established  at  such  a  place,  or  with  any 
other  company  of  a  similar  name."  I  do 
not  say  they  will  carry  on  business  in 
that  way,  but  they  might ;  and  as  to  in- 
junctions which  are  called  injunctions 
quia  timely  it  is  essential  to  shew  that 
what  the  defendant  is  about  to  do  must 
have  that  effect — ^not  may,  but  must. 
We  are  more  familiar  with  them  in  the 
cases  of  interference  with  light  where  the 
proposed  plans  shew  that  the  building 
will  be  such  that  it  must  obscure  the 
light.  There  was  a  very  curious  discus- 
sion on  that  subject  before  Lord  Cotten- 
hara  in  Haines  v.  Taylor  (1),  where  it 
was  sought  to  prevent  the  erection  of 
gasworks,  on  the  gpround  that  when 
erected  they  would  be  a  nuisance.  The 
plaintiffs  were  in  this  position,  that  if 
they  had  stood  by  unduly  without  notice, 
they  might  have  been  barred  under  the 
doctrine  of  acquiescence,  by  reason  of 
having  allowed  such  a  large  expenditure; 
but  the  answer  was,  "  We  are  going  to 
erect  a  building  to  be  used  as  a  gas« 
works ;  we  say  we  have  an  invention  to 
prevent  a  nuisance;  you  think  we  have 
not,  bnt  it  may  turn  out  that  something 
may  be  invented  before  we  begin  making 
gas  that  may  prevent  a  nuisance.  Is  it 
the  absolutely  necessary  consequence  of 

(1)  10  Beav.  76. 
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oar  erecting  gasworks  that  we  shall  cause 
a  nuisance  ?  **  Why  should  it  be  pre- 
dicted as  an  absolutely  necessary  conse- 
quence that  the  use  of  a  similar  name  is 
a  fact  which  jper  se  will  be  calculated  to 
deceive,  and  that  the  defendants  will 
carry  on  business  in  such  a  way  as  to 
unfairly  interfere  with  the  plaintiffs'  busi- 
ness P  I  mention  this  because  I  think 
that  it  is  only  a  fair  warning  to  the  de- 
fendants that  if  they  do  they  will  be  liable 
to  an  action,  and  to  have  an  injunction 
granted  against  them. 

Now,  the  only  other  point  which  I  wish 
to  advert  to  is  the  excuse  which  Mr. 
Ghitty  had  for  goiug  on  with  his  case 
after  the  argument  I  have  just  dealt 
with  was  disposed  of.  He  asked  me 
for  leave  to  amend  his  notice  of  motion, 
and  to  let  the  motion  stand  over.  Now 
I  cannot  accede  to  that.  There  is  no 
Judge  more  liberal,  if  I  may  use  the 
expression,  in  allowing  amendments,  in 
order  to  try  the  real  issue,  than  I  am, 
at  any  stage  of  the  case ;  but  I  make  one 
exception,  that  is  as  to  charges  of  fraud. 
I  do  not,  as  a  rule,  allow  amendments 
to  raise  a  charge  of  fraud  at  a  time 
when  the  case  has  been  launched  in- 
dependently of  fraud.  I  generally  stop 
there.  Now  to  allow  such  an  amendment 
as  this  would  be  to  contravene  that  rule. 
Of  course,  like  all  my  rules,  it  is  not  an 
absolute  rule.  I  may  make  an  exception 
to  it  if  I  like,  but  generally  it  is  my  rule. 
Here  are  plaintiffs  who  come  under  an 
Act  of  Parliament  and  say  to  the  defen- 
dants, "You  shall  not  use  a  name  so 
similar  as  to  be  calculated  to  deceive.'' 
They  now  ask  me,  having  failed,  because 
their  company  is  not  registered,  to  change 
the  whole  complexion  of  the  suit  and  to 
turn  it  into  an  action  for  fraud,  and 
oharge  the  defendants  with  the  intention 
of  adopting  their  name  and  carrying  on 
the  business  with  the  view  of  defrauding 
the  plaintiff  company  by  unfairly,  illegally 
and  immorally  appropriating  a  portion  of 
the  business  of  the  plaintiff  company. 
Now  I  cannot  allow  any  such  case  to  be 
made  by  amendment.  If  made  at  all,  it 
must  be  by  separate  action  and  by  sepa- 
rate notice  of  motion,  and  therefore  I 
declined  to  accede  to  Mr.  Ghitty's  re- 


quest, and  the  only  order  I  make  now  ib, 
that  there  be  no  order  except  that  the 
costs  of  the  motion  be  costs  in  the  ac- 
tion. 


Solicitora^Polloek  &  Co.,  for  plaintiifii;  W.  F. 
Nokes,  for  defendants. 


T,J.         ] 
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Prescription  Act  (2^S  WiU.  4.  c.  71)  *. 
8 — Reversion — Pradice  —  Amendment  at 
Trialr-'Order  XXVIL  nde  1. 

A  tencmt-at-vnU  under  a  remainder^man 
whose  estate  has  fallen  in,  is  a  ^*  person 
entitled  to  any  reversion  "  within  the  mean^ 
vng  of  the  Prescription  Act^  s,  8. 

In  an  action  for  trespass,  where  the  de* 
fendanl  claimed  a  prescriptive  rights  the 
Oourt  refused  an  cvmendmmt  by  whi^  the 
title  of  the  plaintiff  would  be  denied. 

This  action  was  brought  to  restraiii 
the  tenant  of  Clifton  Baths,  Margate, 
from  committing  acts  of  trespass  on  the 
foreshore  at  Margate.  The  plaintiff  was 
tenant-at-will  under  the  Marqnis  of 
Conyngham,  who,  it  was  alleg^  by  the 
statement  of  claim,  was  entitled  as  lord 
of  the  mauor  to  the  foreshore. 

The  defence  set  up  was  prescriptive 
right  by  user  for  a  period  of  over  forty 
years  under  section  8  of  the  Prescription 
Act  (2  &  3  Will.  4  c.  71)  to  do  the  acts 
complained  of,  and  the  statement  of  de- 
fence denied  that  the  plaintiff  and  those 
through  whom  he  claimed  had  any  title 
"  save  subject  to  the  rights  of  the  defen- 
dant and  his  predecessors." 

The  property  had  been  in  settlement, 
and  the  last  tenant-for-life  had  died  within 
three  years,  and  the  plaintiff  pleaded  thai 
under  section  8  of  the  Prescription  Act 
the  effect  of  bringing  this  action  was  to 
exclude  a  sufficient  period  from  the  com- 
putation of  the  forty  years  to  prevent 
the  prescriptive  right  set  up  by  the  de- 
fendant from  arising. 


Vol.  50.] 

Laird  t.  Brigg$, 

Mr.  Oookeon  and  Mr.  W.  8,  FoUett,  for 
the  plamtiffy  contended  thafc  the  resistance 
of  the  defendant's  right  by  the  plaintiff 
in  bringing  this  action  was  to  be  looked 
at  either  as  a  resistance  by  the  marqms, 
the  person  entitled  to  the  whole  reversion, 
or  that  the  plaintiff  himself,  having  an 
interest  in  the  reversion,  however  small, 
was  to  be  oonsidei'ed  as  a  person  having 
"  anj  reversion,"  and  either  way  coold 
snooeed  in  this  action. 

Mr,  North  and  Mr.  BreUy  for  the  defen- 
dant, had  asked  at  the  opening  of  the 
trial  to  be  allowed  to  amend  the  state- 
ment of  defence  by  striking  ont  the 
words  "  save  snbject  to  the  rights  of  the 
defendant  and  his  predecessors."  The 
application  was  allowed  to  stand  over.  They 
now  argued  that  snch  amendment  wonla 
only  be  making  the  denial  of  the  plain- 
tiff's title  in  the  pleading  unqualified,  in- 
stead of  qualified,  and  that  the  Court  had 
full  power  under  Order  XXVII.  rule  1 
to  make  the  amendment  asked,  and  ought 
to  do  so  to  put  the  real  question  between 
the  parties  at  issue. 
[Fbt,  J.,  referred  to 

Newby  V.  Sharps  47  Law  J.  Bep. 

Ghanc.  617 ;  Law  Bep.  8  Gh.  D.  39 ; 
TQdealey  v.  Harper^  47  Law  J.  Bep. 

Ghana  263 ;  Law  Kep.  7  Gk.  D. 

403 ;  on  appeal.  Ibid.  10  Gh.  D. 

393.] 
They  said  also  that  the  plaintiff,  who 
was  a  mere  tenant-at-will  of  a  person  who 
had  come  into  possession,  could  not  in 
any  sense  be  held  to  be  ''  entitled  to  any 
reversion." 

Fbt,  J.,  said — ^In  the  statement  of  de- 
fence it  IS  admitted  that  the  plaintiff  is 
in  poflsession  of  the  foreshore,  subject  to 
the  rights  of  the  defendant ;  that  is  only 
a  qnidified  denial  6f  the  plaintiff's  right, 
and  I  am  now  asked  to  allow  the  defen- 
dant to  insert  in  the  statement  of  defence 
an  unqualified  denial.  The  effect  of  that 
would  be  very  serious  in  the  conduct  of 
the  case.  The  plaintiff  is  entitled  to  rely 
on  possession  giving  him  a  prima  faeie 
title,  and  if  I  iJlow  the  amendment,  that 
cannot  be  done ;  and  it  appears  to  me 
there  is  no  broader  distinction  among 
actions  than  between  one  brought  by  a 
person  to  acquire   possession  and   one 
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brought  by  a  person  in  possession  of 
land.  Having  regard  to  the  case  of 
Newby  v.  Sharp ,  where  Lord  Justice 
James  expressed  the  difficulty  of  allow- 
ing a  change  to  be  made  in  the  nature 
of  an  action  by  amendment  at  the  trial, 
I  think  I  ought  not  to  allow  this  amend- 
ment to  be  made. 

Further,  I  make  this  observation :  I 
am  bound  to  allow  such  amendment  as 
will  bring  the  real  question  between  the 
parties  to  an  issue.  But  here  nobody, 
down  to  the  time  of  trial,  thought  of 
denying  the  title  of  the  Marquis  of 
Gonyngham  to  the  foreshore.  I  feel 
bound  on  these  grounds  to  decline  to 
allow  the  amendment  to  be  made. 

Upon  the  case  as  it  stands  it  appears 
to  me  that  the  plaintiff  has  proved  his 
right.  According  to  admission  he  is  in 
possession,  and  it  appears  to  me  that  he  is  in 
possession  in  some  way  under  the  present 
Marquis  of  Gonyngham,  and  derives  from 
him  at  all  events  an  estate  at  will.  It 
appears  that  the  defendant  has  since  1829 
exercised  certain  rights  which  may 
amount  to  evidence  of  an  easement  over 
the  foreshore,  but  it  further  appears  that 
the  marquis's  estates  have  been  settled, 
and  since  1829  it  has  been  occupied  by 
tenants-for-life  for  a  period  which,  when 
deducted  from  the  period  of  the  defen- 
dant's enjoyment,  will  bring  the  latter 
down  to  less  than  forty  vears. 

A  question  on  that  arises  under  the  8th 
section  of  the  Prescription  Act,  which  pro- 
vides "  that  when  any  land  or  water  upon, 
over  or  from  which  any  such  way  or  con- 
venient " — which  word  "convenient"  is,  I 
understand,  not  unreasonably  supposed  to 
be  a  misprint  for  "  easement " — *'  water- 
course or  use  of  water  shall  have  been 
or  shall  be  enjoved  or  derived,  or  has 
been  or  shall  be  held  under  or  by  virtue 
of  any  term  of  life  or  any  term  of  years 
exceeding  three  years  from,  the  granting 
thereof,  the  time  of  the  enjoyment  of  any 
such  way  or  other  matter  as  herein  last 
before  mentioned  during  the  continuance 
of  such  term  shall  be  excluded  in  the  com- 
putation of  the  said  period  of  forty  years 
m  case  the  claim  shsdl  within  three  years 
next  after  the  end  or  sooner  determina- 
tion of  such  term  be  resisted  by  any  per- 
son entitled  to  any  reversion  expectant 
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on  the  determination  thereof."  Now  this 
action  is  brought  within  three  years  of 
the  death  of  the  late  marqois,  the  tenant- 
for-life,  and  it  is  admitted  (the  contrary 
oonld  not  well  be  contended)  that  it  is  a 
resistance.  The  only  question,  therefore, 
is,  whether  it  is  by  a  person  entitled  to 
any  reyersion  expectant  on  the*  death  of 
the  late  marquis.  What  is  the  meaning 
of  the  person  entitled  to  any  reversion  ? 
Does  it  mean  the  person  entitled  to  the 
whole  reversion,  or  does  it  include  every 
person  entitled  to  any  part  of  the  rever- 
sion P  In  my  judgment  it  includes  any 
one  who  derives  his  estate  out  of  the 
reversion,  whether  he  be  a  tenant-for- 
years  or  only  a  tenant-at-will. 

That  being  my  view,  the  plaintiff  is 
entitled,  and  I  give  judgment  accord- 
ingly. 

Solioitora — Remnant,  Penley  &  Grubbe,  for  plain- 
tiff;  HarrUons,  for  defendant. 


Jbssbl,  M.B. 

1881. 

Feb.  15. 
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In  re  WORTH. 


Practice — Solicitor  and  Client  OosU — 
Plaint  on  Equity  Side  of  Oounty  Court — 
Taxation  by  Chancery  Division — Solicitors 
Act,  1843,  s.  ST-^County  Court  Act,  1856, 
ss,  85  and  S6— County  Court  Act,  1875, 
s.  8— County  Court  Eules,  1875,  Order 
XXXVI.  rule  1. 

The  Chancery  Division  has  jurisdiction 
to  tarn,  under  the  37^A  section  of  the  Solicitors 
Act,  1843,  the  solicitor  and  client  costs  of 
anyproceeddng  on  the  equity  side  of  a  County 
Court  where  the  amount  involved  exceeds 
a  sum  of  20L,  the  jurisdiction  conferred  by 
that  Act  not  being  taken  away  by  the  sub- 
sequent County  Courts  Acts  or  the  County 
Court  Rules, 

One  Worth  had  acted  as  solicitor  for 
J.  F.  Kershaw  in  an  administration  ac- 
tion on  the  equity  side  of  the  County 
Court  of  Saddleworth,  in  Yorkshire,  the 
value  of  the  estate  exceeding  20Z. 

On  the  24th  of  May,  1880,  Worth  de- 


liyered  to  Kershaw  his  bill  of  costB  and 
disbursements,  and  E^ershaw  subsequently 
presented  a  petition  of  course  at  the  Bolk 
asking  for  the  taxation  of  the  costs  in  the 
Chancery  Division. 

Mr,  Farwell,  for  Kershaw. — I  ask  that 
the  common  order  to  tax  may  issue.  A 
difficulty  has  arisen  in  the  order  of  course 
office  as  to  whether  such  an  order  can 
issue,  or  whether  the  exdusive  jurisdic- 
tion to  tax  the  costs  is  not  given  to  the 
Begistrar  of  the  County  Court.  I  submit 
that  such  is  not  the  case.  By  section  27 
of  the  Solicitors  Act,  1843,  the  High 
Court  of  Chancery  had  junsdiction  to 
tax  the  costs  of  any  bill,  when  the  busi- 
ness "  contained  in  such  bill  or  any  part 
thereof  shall  have  been  transacted  in  the 
High  Court  of  Chancery  or  in  any  other 
Court  of  equity." 

The  jurisdiction  of  the  Court  of  Chan- 
cery is  now,  by  the  Judicature  Act,  vested 
in  ike  High  Court,  and  by  reason  of  the 
equity  jurisdiction  conferred  on  the 
County  Courts,  they  are  '*  Courts  of 
equity  "  within  the  above  words. 

The  jurisdiction  conferred  by  the  So- 
licitors Act  is,  as  I  submit,  not  taken 
away  by  the  subsequent  County  Court 
Acts.  Section  35  of  the  County  Courts 
Act,  1856,  is  the  only  section  dealing  with 
solicitor  and  client  costs,  and  by  that 
section  such  costs,  on  the  application  of 
the  solicitor  or  client,  are  to  be  taxed  by 
the  Begistrar  subject  to  review  by  the 
Judge ;  and  there  is  a  provision  at  the 
end  of  the  section  that  no  solicitor  shall 
have  a  right  to  recover  any  costs  unless 
they  haye  been  allowed  either  on  such 
taxation  "  or  on  the  taxation  of  a  Master 
of  a  Supreme  Court  of  Common  Law  or 
of  the  Court  of  Chancery."  I  say,  there- 
fore, that  section  35  does  not  take  away 
the  jurisdiction  to  tax  ffiven  to  the  Court 
of  Cfhancery  by  the  Solicitors  Aot^  but,  on 
the  contrary,  that  section  rather  oonfirms 
the  jurisdiction.  The  next  section — section 
36— may  be  said  to  give  the  exdnsive 
jurisdiction  to  tax  the  costs  of  claims 
under  201.  to  the  Begistrars  of  the  County 
Court,  because  no  costs  can  be  allowed 
except  those  mentioned  in  section  91  of 
the  County  Courts  Act,  1846,  unless  upon 
a  taxation  the  B^istrar  of  the  County 


Vol.  60.] 


MJCHAEUCAS  1880  to  MICHAELMAS  1881. 


263 


In  rt  Worth, 


Court  is  satisfied  ihat  the  client  has  in 
writing  agreed  to  pay  further  costs  and 
charges,  when  he  may  allow  such  farther 
costs.  Then,  by  the  Connty  Courts  Act, 
1875,  8.  8,  the  Judges  therein  mentioned 
hare  power  to  frame  a  scale  of  costs  with 
respect  to  all  proceedings  then  or  there- 
after to  be  taken  in  any  County  Court, 
and  such  scale,  when  approved  of  by  the 
Lord  Chancellor,  is  to  be  binding.  Under 
that  section  and  the  previous  power  to 
make  rules  of  practice  given  to  the  Judge 
by  section  32  of  the  County  Courts  Act, 
1856,  the  Counhr  Court  Rules  of  1875 
have  been  framed  and  ore  now  the  only 
rules  in  force  regulating  the  practice  of 
the  County  Courts.  By  Order  XXXVI. 
rule  1  of  those  rules  *'  all  costs  shall  be 
taxed  by  the  Registrar  of  the  Court, 
subject  to  the  review  of  such  taxation  by 
the  Judge."  That  rule,  however,  only, 
as  I  submit,  deals  with  party  and  party 
costs,  and  the  jurisdiction  of  the  High 
Court  as  to  solicitor  and  client  costs  re- 
mains. 

Thv  Masteb  of  thb  Rolls. — Under 
the  Attorneys  and  Solicitors  Act,  1843, 
all  costs  in  any  Court  may  be  taxed  by 
any  Judge  of  the  High  Court,  the  jurisdic- 
tion coxiferred  by  section  37  of  that  Act 
not  being  restricted,  and  the  jurisdiction 
given  by  that  section  being  now  trans- 
ferred by  the  Judicature  Acts  to  the  Judges 
of  the  High  Court.  The  only  question, 
then,  is,  whether  that  jurisdiction  has 
been  taken  away  so  far  as  regards  costs  in 
a  County  Court ;  but  it  can  only  be  taken 
away  by  plain  words.  Section  36  of  the 
Connty  Cfourts  Act  of  1856  fixes  the  costs 
in  all  actions  in  the  County  Court  where  the 
claim  amounts  to  less  than  20^.,  and  only 
allows  such  costs  to  be  taxed  by  the  County 
Court  Registrar  in  certain  specified  cases. 
That  section,  it  seems  to  me,  excludes 
the  jurisdiction  of  the  High  Court  where 
the  claim  is  for  less  than  20L  Now,  as 
to  solicitor  and  client  costs,  the  Registrar 
does  not  tax  them  as  a  matter  of  course, 
but  they  are  dealt  with  by  section  35, 
and  they  are  only  to  be  taxed  on  the  ap- 
plication of  either  party,  and  can  only  be 
recovered  after  they  have  been  allowed  on 
such  taxation  or  on  a  taxation  by  one  of 
ihe  Masters  of  the  superior  Courts.  That 


being  so,  section  35  does  not  seem  to  me 
to  take  away  the  jurisdiction  of  the  High 
Court  to  tax  solicitor  and  client  costs 
when  the  claim  is  for  more  than  202. 
All  other  costs  in  the  County  Courts 
are  now  regulated  by  the  scale  of  costs 
framed  under  the  County  Courts  Act, 
1875,  s.'  8,  and  by  the  County  Court 
Rules,  1876.  The  Acts  of  1856  and  1875 
give  the  County  Court  Judges  power  to 
frame  rules  for  the  regulation  of  the 
practice  of  their  own  Courts,  and  to 
frame  a  scale  of  costs  under  those  powers ; 
and  by  Order  XXXVI.  rule  1  of  the 
County  Court  Rules  of  1875,  the  Judges 
have  directed  that  all  costs  are  to  be 
taxed  by  the  Registrar  of  the  Court. 
The  only  powers,  however,  given  to  the 
County  Court  Judges  are  to  regulate  the 
proceedings  and  practice  in  uieir  own 
Courts,  and  therefore  under  that  power 
they  cannot,  as  it  seems  to  me,  repeal 
the  previous  jurisdiction  to  tax  the  costs 
conferred  on  the  superior  Courts.  In 
my  opinion,  therefore,  the  High  Court 
has  now  jurisdiction  to  direct  the  taxation 
of  these  costs,  and  an  order  of  course  for 
that  purpose  must  issue. 


Soliciton—Pritchard,  Englefield  &  Co.,  foi  ap- 
plicant. 


rs,  V.C.  T 
i81.        \ 
L.  21.      J 


MlLIKS,  V.C. 

1881.  >  SHIPWAT    v.   BALL. 

Jan. 


Married  Woman — Infant — Separate  Ex* 
aminaiion. 

When  a  married  woman  is  under  twenty- 
one,  her  consent  to  waive  her  equity  to  a 
settlement  will  not  he  taken. 

Petition. 

Pursuant  to  an  order  made  on  the  19th 
of  July,  1880,  a  sum  of  6621.  consols  was 
standing  in  Court  to  a  separate  account 
entitled  "  The  contingent  share  of  Eliza- 
beth Phipps." 

On  the  25th  of  November,  1880,  Eliza- 
beth  Phipps,  then  an  mfant,  of  the  age 
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of  seyenteen    years,    intermarried    with 
Heming  Shipway. 

This  was  a  petition  by  Elizabeth  Ship- 
way  and  Homing  Ship  way,  praying  that 
the  consols  frind  in  Court  (to  which  she 
was  absolutely  entitled  under  her  grand- 
father's will  upon  attaining  the  age  of 
twenty-one  years,  or  marrying,  which 
should  first  happen)  might  be  transferred 
to  Homing  Shipway. 

Mr.  Freeman^  for  the  petition,  now  asked 
that  this  fund  might  be  transferred  to 
the  husband  upon  Mrs.  Shipway  being 
separately  examined  in  Court,  and  con- 
senting thereto. 

[Malihs,  V.C. — Can  I  take  the  consent 
of  a  married  woman,  who  is  still  under 
age?] 

Mr.  Olasse,  amicus  curicB,  referred  to 
Stubha  V.  Sargon,  2  Beay.  496 ; 
and 

Mr,  Bristowe,  amicus  curUs,  to 
Gynn  y.  OUbard,  1  Dr.  &  S.  356. 

Malens,  Y.C. — It  is  clear,  upon  the 
authorities  referred  to,  that  I  cannot  take 
the  consent  of  this  lady.  That  entirely 
accords  with  my  own  yiew,  that  a  person 
cannot  exercise  a  disposing  power,  whether 
coverte  or  discovertej  until  the  age  of  twenty- 
one  years.  As  to  her  execating  a  power 
of  appointment,  contained  in  a  marriage 
settlement,  I  am  bound  by  the  recent 
decision  of  the  Court  of  Appeal  in  ^n- 
drews  y.  Andrews  (1). 

I  cannot,  thereiore,  giye  the  capital ; 
but  I  will  make  an  order  for  payment  of 
the  diyidends  to  Mrs.  Shipway  upon  her 
separate  receipt  until  further  order. 


Solicitors — ^Newman,  Stretton  &  Co.,  agents  for 
A.  B.  Hadson,  Pershore,  for  petitioners. 


EL,  M.R.  "1 

.881.         } 
>.  6, 14   J 


Jessel,  M.R. 
1881. 
Feb. 


HABBISON  v.  LEUTMIR. 


(1)  49  Law  J.  Hep.  Ohanc  756 ;  Law  Bep.  15 
Oh.  V*  228. 


Practice — Costs — Taaation  — Abandoned 
Motion — Discontinuance  of  Action — 17»- 
finished  Affidavits  or  Pleadings, 

Upon  taaaUon  of  the  costs  of  a  motion 
where  a  notice  of  withdrawal  is  given,  the 
Taxing  Masters  will  allow  the  costs  of  aU 
work  in  preparing,  briefmg  or  otherwise 
relating  to  affidavits  or  pleadings,  reason^ 
ably  and  properly  and  not  prematwrdy 
done,  down  to  the  time  of  the  giving  of  the 
notice  which  stops  the  work  ;  but  the  Taxing 
Masters  will  have  regard  to  the  eircum' 
stances  of  each  case,  and  wiU  decide  whether 
the  work  was  reasonable  and  proper,  and 
whether  the  time  for  doing  the  same  had 
arrived. 

The  same  principles  wiU  be  applied  in 
taxing  costs  on  a  discontinuance  of  an  action^ 
and  the  practice  in  that  respect  has  not  been 
altered  since  the  Judicature  Acts, 

The  plaintiff  seryed  the  defendants 
with  notice  of  motion  for  an  injunction 
and  afterwards  seryed  them  with  notice 
of  withdrawal  of  the  motion,  whereupon 
an  order  was  made  directing  the  plaintiff 
to  pay  the  defendant's  taxed  ooBts  of  the 
motion. 

In  taxing  the  costs  the  Taxing  Master 
allowed  the  costs  of  affidavits  in  their 
state  of  preparation  when  the  notice  of 
withdrawal  was  seryed,  but  not  the  costs 
of  anything  done  after  such  service.  The 
Taxing  Master  also  disallowed  the  costs  of 
brief  copies  for  counsel  of  affidavits  which 
had  not  been  filed  at  the  time  of  the  aer. 
vice  of  notice  of  withdrawal,  although 
brief  copies  were  previously  delivered. 

The  plaintiff,  on  a  summons  to  review 
the  taxation,  objected  to  the  aUowanoe  of 
any  costs  of  affidavits  not  actaallv  com- 
pleted and  filed  when  the  notice  of  with- 
drawal was  served* 

Upon  the  summons  (which  was  ad- 
journed into  Court)  coming  on  for  hearing 
it  was  stated  there  was  no  distinct  autho* 
rity  as  to  what  was  the  usual  practice  of 
the  Taxing  Masters,  but  by  analogy  to  the 
practice  which  had  been  usually  adopted 
on  the  discontinuance  of  an  action  or  the 
di>wn>ftftj  of  a  bill|   it  was   contended 


Vol.  50.] 


MICHAELMAS  1880  to  MIGHAELMAS  1881. 


265 


HarrUom  r.  LmUntr, 


that  the  costs  in  question  onght  not  to  be 
allowed. 

The  Mastsb  of  the  Bolls  then  directed 
that  the  snmmoDS  shoold  stand  over  in 
order  that  he  might  have  a  certificate  from 
the  Taxing  Master  upon  the  following 
questions  of  their  practice:  First,  whether 
on  taxing  the  costs  of  an  abandoned 
motion  it  is  usual  to  allow  the  costs  of 
preparing  and  briefing  or  otherwise  re- 
lating to  affidavits  which  have  not  been 
aotuallj  sworn,  or,  being  sworn,  have  not 
been  filed.  Secondly,  whether  in  taxing 
on  a  discontinuance  of  an  action,  any 
change  of  practice  has  been  made  from 
the  former  practice  before  the  Judicature 
Act  on  the  dismissal  of  a  bill,  and  in 
particular  with  respect  to  pleading  and 
evidence,  &c.,  in  course  of  preparation. 

In  reply  to  these  questions  seven  out 
of  the  eight  Taxing  Masters  certified  as 
follows :  "  That  we  have  always  acted 
Qpon  the  principle  that  the  costs  of  all 
work  in  preparing,  briefing  or  otherwise 
relating  to  affidavits  or  pleadings,  reason- 
ably and  properly  and  not  prematurely 
done,  down  to  the  time  of  any  notice 
which  stops  the  work,  is  allowable,  and 
that  the  Taxing  Master,  having  regard 
to  the  circamstances  of  each  case,  must 
decide  whether  the  work  waR  reasonable 
and  proper,  and  the  time  for  doing  it  had 
arrived.  We  apply  the  same  principles 
in  taxing  costs  in  discontinuance  of  ac- 
tion or  dismissal  of  bill,  and  we  have  not 
made  any  change  of  practice  in  this  re- 
spect since  the  Judicature  Act." 

Mr,  QrosvenoT  Woods  appeared  for  the 
plaintiff,  and  Mr.  Methold  for  the  defen- 
dant. 

Upon  the  summons  being  again  men- 
tioned, his  Lordship,  having  read  the 
Taxing  Masters'  certificate,  stated  that  he 
entirely  agreed  with  the  principles  upon 
which  they  had  acted,  and  he  accordingly 
dismissed  the  summons  with  costs. 


Solicitors— R.  Hewlett,  for  plaintiff;  Blachford, 
Kiches  &  Co.,  for  defendant. 
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WHL — Oonstructum — Qifb  in  Trust  after 
Life  Interest  for  "  Descendants  "  who  shaU 
"  bear  *'  a  particular  name — TTnoertainty — 
Remoteness. 

A  testairix  bequeathed  stock  to  trustees 
in  trust  for  her  brother  B,-0,for  life^  and 
after  his  decease  in  trust  for  his  son^  J, 
B,-0,,  for  life,  and  after  the  decease  of  both 
of  them  upon  trust  for  any  immediate  or 
direct  descendants  of  her  said  brother  or 
nephew  who  should  bear  the  nams  of  B.^O. 
for  life,  and  from  and  after  his  or  her  de^ 
cease,  or  in  case  of  failure  of  any  such 
immediate  or  direct  descendants  of  her  said 
brotJier  or  nephew,  who  should  bear  that 
name,  upon  trust  for  certain  charities,  with 
a  condition  of  forfeiture  on  abandoning  the 
name  of  B.-0. : — Held,  that  the  gift  to  de* 
seendants  was  not  confined  to  those  whose 
family  nams  or  birth  name  was  B,'0.,  but 
included  descendants  who  assumed  thai 
name.  Held  also,  that  the  gift  to  descen* 
dants  wcu  void  for  remoteness,  and  that  the 
gift,  as  well  to  the  charities  as  to  the  c2d- 
scendant  who  had  assumed  the  name  of 
B.'O.,  failed. 

Qnasre,  whether  the  gift  to  descendants 
would  not  (even  if  not  void  for  remoteness) 
have  been  void  for  uncertainty, 

Semble,  there  is  a  difference  between  a 
gift  to  descendants  who  *^bear**  a  certain 
name  and  a  gift  to  descendamis  **of**  a  cer» 
tain  name. 

The  testatrix,  Jane  L.  S.  Roberts,  by 
her  will,  dated  the  21st  of  August,  1851, 
after  bequeathing  certain  legacies,  gave 
and  bequeathed  a  snm  of  7,800Z.  new  Three 
per  cent.  Annuities  to  trustees,  upon 
trust  to  pay  to  or  permit  and  suffer  her 
brother.  Admiral  John  C.  O.  Boberts- 
GFawen,  to  receive  the  dividends  thereof 
daring  his  life,  and  from  and  afler  his 
decease,  upon  trast  to  pay  to  or  permit 
and  suffer  her  nephew,  Augustus  J. 
Roberts- Ga wen  (son  of  the  said  John 
C.  Gt.  Roberts-Gawen),  to  receive  the 
dividends  thereof  during  his  life,  **and 
from  and  after  the  decease  of  both  of 
them  her  said  brother  and  nephew, 
then  upon  trust  to  pay  the  dividends 
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and  annual  proceeds  thereof  for  life 
nnto  any  immediate  or  direct  descendants 
of  her  said  brother  or  nephew  who  should 
bear  the  name  of  Roberts- Gawen  only, 
and  from  and  after  his  or  her  decease,  or 
in  case  of  failure  of  any  such  immediate 
or  direct  descendants  of  her  said  brother 
or  nephew,  who  should  bear  the  names 
of  Roberts- Gkiwen  only,"  then  upon  trust 
to  pay  and  divide  the  same  amongst 
certain  specified  charities  (including  the 
Society  for  Promoting  Christian  Know- 
ledge),  and  the  testatrix  declared  that 
'*  if  either  of  them,  her  said  brother  and 
nephew  and  their  descendants,  as  afore- 
said, should,  after  they  became  entitled 
to,  or  should  be  in  the  actual  receipt  of, 
the  dividends  and  actual  proceeds  of  the 
said  trust  money,  abandon  the  name  of 
Roberts-Gkiwen,  and  take  or  assume  any 
other  name,  the  trusts  in  favour  of  her 
said  brother  and  nephew  and  their  de- 
scendants, as  aforesaid,  should  imme- 
diately cease  and  determine,  and  be  void 
to  all  intents  and  purposes,"  and  the 
testatrix  bequeathed  all  her  residuary 
estate  to  her  said  brother  absolutely. 

The  testatrix  died  on  the  23rd  of  April, 
1858. 

Admiral  Roberts- Gawen  died  on  the 
21st  of  November,  1874f,  having  by  his 
will,  dated  the  5th  of  April,  1869,  be- 
queathed all  his  residuary  estate  upon 
trust,  as  to  one  moiety,  in  &vour  of  his 
son,  the  said  Augustus  J.  Roberts- Gki wen 
and  his  wife  or  issue,  and  as  to  the  other 
moiety,  in  favour  of  his  daughter,  Eliza- 
beth Charlotte  Borough,  absolutely,  and, 
after  referring  to  the  above- stated  be- 
quest in  his  sister's  will,  he  directed  that 
bis  grandson,  Charles  Ghiwen  Borough 
(one  of  the  sons  of  E.  C.  Borough), 
should  *' immediately  after  his  decease, 
or  so  soon  as  circumstances  would  permit, 
take  and  assume  in  addition  to  his  own 
name  that  of  Roberts- Gawen,  so  that  in 
case  of  failure  of  issue  of  his  said  son, 
Augustus  J.  Roberts-Gawen,  bis  said 
grandson  should  benefit  by  the  bequest 
contained  in  bis  said  sister's  will." 

In  the  month  of  May,  1875,  Charles 
Gh&wen  Borough  (who  was  bom  on  the 
10th  of  April,  1869),  by  Her  Majesty's 
royal  licence  assumed  the  surname  of 
Roberts-Gawen  only,   in  lieu   of  that  of 


Borough.  Augustas  J.  Roberts- Ckwen 
died  a  bachelor,  on  the  4tb  of  May,  1880, 
and,  at  his  death,  Charles  Gawen  Roberts- 
Gawen  was  the  only  descendant  of  Ad- 
miral Roberts- Gkiwen  bearing  that  sur- 
name. 

This  was  a  Special  Case,  stated  by  con- 
sent, for  the  opinion  of  the  Court,  pur- 
suant to  Order  XXXIV.  of  the  Roles 
of  the  Supreme  Court;  the  plaintiffs 
being  the  trustees  of  the  settlement 
made  on  the  marriage  of  Charles  Grawen 
Roberts-Gawen  (which  comprised  his 
interest  (if  any)  under  the  will  of  the 
testatrix),  and  the  defendants  being 
Charles  Gawen  Roberts-G^wen,  the  exe- 
cutor of  the  will  of  Admiral  Roberts- 
Gawen,  and  the  treasurers  of  the  Christian 
Knowledge  Society  (as  representing  the 
charities  interested). 

The  questions  for  the  opinion  of  the 
Court  were — 

1.  Whether  the  above-stated  bequef^t 
for  life  to  any  immediate  or  direct 
descendants  of  the  testatrix's  brother  or 
nephew  who  should  bear  the  name  of 
Roberts- Gu wen  was  void  for  remoteness 
or  uncertainty  or  otherwise,  and  whether 
the  defendant,  Charles  Gawen  Roberts- 
Gawen,  was  entitled  under  such  bequest. 

2.  Whether,  if  such  bequest  was  void, 
the  trust  for  the  charities  was  void  or 
valid. 

3.  Whether  the  said  7,8002.  Annuities 
passed  (subject  to  the  life  interests  of  the 
testatrix's  brother  and  nephew)  as  part 
of  her  residuary  estate ;  and,  if  so,  whether 
it  formed  part  of  the  residuary  estate  of 
John  C.  G.  Roberts-Gkbwen  or  belonged 
to  the  defendant,  Charles  G^wen  Roberts- 
Gawen  by  virtue  of  the  direction  in  the 
will  of  John  C.  G.  Roberts-Gawen  that 
he  should  assume  the  name  of  Roberts- 
Gkiwen. 

Mr,  Oraham  Hcutings  and  Mr.  Speedy 
for  the  plaintiffs. — We  submit  that  this  gift 
took  effect  in  &vour  of  the  first  defen- 
dant, Charles  G.  Roberts-Gawen.  The 
gift  is  in  effect  a  gift  for  life  to  any  de- 
Bcendant  who,  at  the  decease  of  the  last 
surviving  tenant-for-life,  should  bear  the 
name  of  Roberts-Gawen,  and  the  first 
defendant  complies  with  this  doscriptioD, 
and  is  therefore  entitled.    If,  however, 
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this  is  not  the  correct  view,  then  we  con- 
tend that  the  gift  to  descendants  is  void 
for  remoteness,  and  that  the  gift  over  to 
the  charities  therefore  fails.  They  re- 
ferredto  ^ 

ToUemache  ▼.  OoverUry,  2  01.  A  ¥. 

611;  8  Bligh,  N.S.  547  ; 
Jarman  on  Wills,  yol.  i.  p.  258 ; 
and 

Lewis  on  Perpetuities,  p.  478. 
Mr.  W,  Pearson  and  Mr.  Ma/rcy,  for  the 
defendant,  Charles  G.  Eoberts- Gawen. 

Mr,  Benskaw,  for  the  executors  of  the 
will  of  Admiral  Roberts- Gh^wen. 

Mr,  EddiS  and  Mr.  Oadman  Jones,  for 
the  Society  for  Promoting  Christian 
E[nowledge. — In 

Tollemache  v.  Coventry  (ubi  supra), 
and  that  class  of  cases,  there  were  clear 
words  which  shewed  that  a  succession  of 
takers  were  intended,  and  that  was  the 
ratio  decidendi  upon  which  that  case  pro- 
ceeded— see 

Stuart  T.  Gockerell,  38  Law  J.  Hep. 
Chanc.  473  ;  Law  Hep.  7  Eq.  363 ; 
on  appeal,  39  Law  J.  Hep.  Chanc. 
729 ;  Law  Rep.  5  Chanc.  718 ; 
and 

Evans  r.  Walker,  Law  Rep.  3  Ch.  D. 
211. 
The  gift  here  is  a  perfectly  valid  gift 
to  a  desoendant  of  a  particular  name  who 
should  be  in  existence  on  the  determina- 
tion of  the  prior  estates,  but  it  is  clearly 
established  that  under  such  a  gift  no  per- 
son can  take  who  does  not  bear  the  name 
at  his  birth;  he  cannot  qualify  himself  by 
assuming  the  name.  This  is  clear  on 
authority — see 

Barlow  v.  Bateman,  3  P.  Wms.  65 ; 

2  Bro.  P.C.  272 ; 
Pyot  V.  Pyot,  1  Ves.  335 ; 
Leigh  v.  Leigh,  15  Yes.  92  ; 
and 

Carpenter  v.  Boit,  15  Sim.  606 ;  16 
Law  J.  Rep.  Chanc.  433. 
We  ask  your  Ixmlship  to  hold  that 
there  has  been  a  failure  of  persons  to  an- 
swer the  description-  in  the  gift  to  de- 
scendants, and  that  consequently  the  gift 
over  to  the  charities  takes  effect. 

Even  if  the  gift  to  descendants  be  void 
for  remoteness,  the  charities  will  be  en- 
titled under  the  terms  of  this  gift  over 
which  is  to  take  e£fect  either  on  uie  death 


of  any  descendant  who  takes  or,  in  the 
alternative,  if  there  be  no  descendant  who 
takes. 
No  reply  was  called  for. 

Hall,  V.C. — It  is  extremely  difficult 
to  determine  the  true  construction  and 
meaning  of  this  singular  will  and  to  as- 
certain whether  the  testatrix  intended  a 
single,  a  collective  or  a  successive  enjoy- 
ment by  the  persons  taking  under  tlus 
gift.  The  circumstance  that  she  has 
mentioned  "  descendants "  in  the  first 
part  of  the  disposition  would  rather  tend 
to  the  conclusion  that  several  persons 
were  intended  to  take,  either  concurrently 
or  successively,  but  then  the  expression 
'*  any  immediate  or  direct  descendants  " 
is  not  inconsistent  with  an  enjoyment  by 
descendants  singly,  and  it  may  fieiirly  be 
said  that  the  expression  "  from  and  after 
his  or  her  decease  **  points  to  an  inten- 
tion that  one  only  of  the  descendants 
should  take.  In  the  forfeiture  clause  the 
word  '*  descendants  "  is  again  used,  but 
it  may  be  merely  intended  to  indicate 
that  there  was  to  be  a  forfeiture  if  any 
one  of  the  persons  there  specified — that  is, 
her  brother,  her  nephew  or  their  descen- 
dants— should  abandon  the  name  of 
Gtiwen.  Certainly  it  would  be  a  strange 
thing  to  say  that  under  this  disposition 
several  descendants  might  take  collec- 
tively, but  that  there  should  be  a  for- 
feiture if  any  one  of  those  collective 
takers  abandoned  the  name  in  question. 
Moreover,  if  a  collective  enjoyment  was 
intended,  it  might  weU  be  that  several 
descendants  of  different  generations  might 
come  in  under  the  g^  from  time  to  time 
and  take  concurrently — a  most  absurd 
and  unheard-of  course  of  limitation. 
Upon  the  whole  I  rather  incline  to  the 
view  that  the  gift  was  not  intended  to  be 
limited  to  one  particular  descendant^  but 
to  include  a  series  of  descendants,  who,  it 
would  rather  seem — though  it  is  not  so 
expressed — were  to  take  singly,  separately 
and  successively  as  such  descendants ; 
that  is,  according  to  the  ordinary  mode 
of  devolution  of  a  landed  estate — that  is, 
the  eldest  lineal  descendant,  not  in  age, 
but  according  to  the  ordinary  devolution 
of  heirship,  being  preferred.  All  these, 
however,  are  questions  of  immense  diffi- 
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cnltj,  and  I  am  not  at  all  snre,  notwith- 
standing my  disinclination  to  hold  the 
gift  void  for  uncertaiutj,  that  that  may 
not  be  the  true  eolation  of  this  particular 
case. 

Bat  assnming  that  the  gift  is  not  void 
for  uncertainty,  it  is  said  that  the  limi- 
tation will  take  effect  in  favoar  of  the 
first  defendant,  Charles  Gttwen  Roberts- 
Ghkwen,  as  being  a  person  answering  the 
description  contained  in  the  gift.  The 
answer  which  is  made  to  that  is  twofold : 
First,  it  is  said  that  the  limitation  is  invalid 
because  the  gift,  whether  it  be  a  gift  to  an 
individual  or  to  more  than  one,  is  to  a  per- 
son  or  persons  who  would  not  necessarily 
be  ascertained  within  the  period  required 
by  law.  For  that  proposition,  ToU&mache 
V.  Oaventry  was  referred  to  as  an  autho- 
rity; and  whatever  may  be  thought  of  the 
decision  in  that  case  upon  the  particular 
facts,  and  notwithstanding  the  strictures 
or  explanations,  or  attempted  explanations, 
of  it  which  we  find  in  the  very  learned 
work  of  Lord  St.  Leonards  on  the  Law 
of  Beal  Property,  it  does  rather  seem 
that  this  case  is  within  what  Lord  St. 
Leonards  terms  the  doctrine  of  that  case. 
But^  whether  the  present  case  be  within 
ToUemaehe  v.  Coventry  or  not,  yet  this 
disposition,  whether  treated  as  a  disposi- 
tion in  favour  of  several  collectively  or 
successively,  or  of  a  particular  individual, 
is,  I  think,  covered  either  by  the  autho- 
rity of  Kerr  v.  Lord  Dungannon  (1)  or 
by  that  of  Bougkton  v.  James ;  Baughton 
V.  Boughton  (2).  These  authorities  seem 
to  me  to  shew  that  this  gift  cannot  be 
supported  by  reason  of  the  uncertainty 
as  to  whether  there  would  be  a  person 
having  the  required  name  so  as  to  answer 
the  description  within  the  prescribed 
limit  of  time.  Next  it  is  said  that,  whe- 
ther that  be  so  or  not,  the  gift  is  alto- 
gether void  on  a  separate  ground,  which 
is,  that  the  intention  of  the  testatrix  here 
was  only  to  benefit  persons  who  had  the 
name  of  Boberts-Gawen  at  their  birth, 
and  not  persons  who  only  assumed  that 
name,  and,  accordingly,  that  the  present 
claimant,  having  only  assumed  the  name, 

(1)  1  Dr.  &  W.  600 :  12  a.  &  F.  546  {mm. 
Lord  Dunaannon  t.  Smith), 

(2)  1  Coll.  C.C.  26 ;  on  appeal  to  House  of 
Lords,  1  H.L.  Cat.  406. 


is  entirely  outside  the  scope  of  this  dis- 
position. But,  as  I  intimated  in  the 
coarse  of  the  argpiment,  I  cannot  think 
that  upon  the  language  of  this  particular 
will  that  is  the  true  view.  Looking  at 
the  state  of  the  family  when  the  testatrix 
made  her  will,  considering  that  Boberts- 
Gawen  was  not  the  family  name  either  of 
the  testatrix  or  of  her  brother  the  ad- 
miral, nor  yet  of  his  son,  unless  it  could 
be  considered  to  be  the  son's 'family  name 
by  reason  of  his  being  the  son  of  a  man 
who  had  assumed  that  name,  and  obser- 
ving that  the  expression  here  used  is 
**  descendants  ....  who  should  bear  the 
name  of  Boberts-Gkkwen  only,"  I  come  to 
the  conclusion  tiiat  the  testatrix  meant 
to  describe  and  include  any  person  who 
bore  the  name,  whether  by  reason  of  its 
being  his  name  by  birth  or  by  assumption. 
I  therefore  hold  that  argument  not  to  be 
correct. 

Then  it  is  said  that  if  the  gift  to  de- 
scendants fails,  the  gift  over  to  the  chari- 
ties must  take  effect.  The  gift  over  is 
only  **from  and  after  his  or  her  decease  " 
— under  which  the  charities  cannot  of 
course  take  until  after  the  death  of  some 
one — "  or  in  case  of  failure  of  any  sucli 
immediate  or  direct  descendants,  Ac.^' 
It  foUows  from  what  I  have  said  that 
there  has  not  been  any  such  fiulure  be- 
cause there  is  a  person  in  existence  who 
answers  the  description. 

If  in  point  of  construction  this  had 
been  an  alternative  disposition  in  such  a 
way  as  to  express  that  the  gift  over  was 
to  come  into  operation  in  any  case,  whe- 
ther of  the  invalidity  of  the  previous  gift 
or  of  the  incapacity  of  any  person  to  take 
under  it,  there  might  have  been  some- 
thing to  be  said  for  the  contention  in 
favour  of  the  charities.  But  here  the 
event  has  not  happened  in  which  alone 
the  ulterior  disposition  was  to  take  effect. 
The  case  is  not  like  Montfpeniny  v.  Bering 
(8),  in  which  there  was  an  ultimate  gift 
expressed  to  take  effect  in  case  there 
should  be  a  failure  of  persons  to  take 
under  the  preceding  gift,  or  in  case  of 
no  person  ever  coming  into  existenoe. 

That  is  not  so  here ;  we  have  no  such 
express  alternative  words  here  applicable 

(8)  2  De  Gex,  M.  &  0. 146;  20  Law  J.  Rap. 
Chano.  168 ;  22  ibid.  818. 
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to  the  present  case.  Nor  have  we  here 
anj  words  which,  as  a  matter  of  con- 
stmctiony  coold  be  said  to  express  that, 
as  in  Doe  d.  Evera  t.  Ohallis  (4).  There- 
fore  it  appears  to  me  that  the  claim  of 
the  charities  nnder  the  gift  over  fails  on 
everj  ground,  as  also  the  claim  of  the 
first  defendant,  Charles  Q.  Roberts* 
Gawen.  The  result*  is,  that  the  7,800Z. 
Annuities  passed  under  the  residuary  gift 
in  the  will  of  this  testatrix  to  her  brother, 
Admiral  Gkiwen,  and  subsequently  under 
the  residuary  gift  in  the  adoiiral's  will. 


SoUdtOTs — Tacker  &  Lake,  for  plaintifb  and  de- 
feDdaats,  except  the  Christian  Knowledge  So- 
cie^;  Bridgen,  SHwtell,  Heywood  &  Co.,  for 
the  Qtrifltian  Knowledge  Society. 


Malins,  V.C.  1  In  re  thb  Scottish  pbtro- 

1881.     >   LEUM  COMPANY.   AKDEB- 

Feb.  3.       J      son's  casi. 


Shareholder  —  Proapectua  —  Oha/nge  of 
Directors — BepudicUton, 

A.  applied  for  shares  in  a  company^  on 
the  faith  of  a  statement  in  the  prospectus 
that  O.  was  the  managing  director.  Before 
the  shares  were  allotted  O.  retired^  and  an^ 
other  director  was  appointed  in  his  place. 
A,  received  from  the  company  the  usxial 
letter  of  allotment^  together  with  a  letter 
informing  him  of  the  change  which  had 
taken  place  in  the  direction;  and  at  once 
wrote  to  the  company  withdrawing  his  ap- 
plication  for  shares : — Held,  that  A,  had  a 
right  to  withdraw  his  application,  and  that 
his  name  must  he  removed  from  the  register 
of  shareholders. 

Motion. 

This  was  a  motion  by  Messrs.  John 
Anderson  &  James  Anderson  to  have  the 
register  of  the  above-named  company 
rectified,  by  removing  their  names  there- 
from; and  that  the  company  might  be 
ordered  to  pay  the  applicants  the  costs 

(4)  18  a.B.  Bep.  231 ;  21  Law  J.  fiep.  Q.B. 
227 ;  on  appeal  to  Hooae  of  LoidB,  7  H.L.  Gas. 
631 ;  29  Law  J.  Bep.  Q-B.  121. 


of  and  incidental  to  the  application,  or 
that  such  order  should  be  made  as  to  the 
Court  should  seem  meet. 

On  the  19th  of  October,  1880,  the  com- 
pany was  incorporated  uader  the  Com- 
panies Act,  1862  and  1867,  as  a  company 
limited  by  shares,  with  a  memorandum 
and  articles  of  association,  and  a  capital 
of  30,000Z.,  divided  into  3,000  shares  of 
lOZ.  each. 

Shortly  afterwards  a  prospectus  was 
issued,  stating  that  A.  H.  Gibson  was 
the  chairman  of  the  directors,  and  that 
J.  Boss  and  two  other  gentlemen  were 
the  other  directors.  These  four  gentle- 
men were  also  named  in  the  articles  of 
association  as  the  first  directors. 

On  the  8th  of  November,  1880,  each  of 
the  Messrs.  Anderson  signed  and  sent  to 
the  company  the  usual  form  of  applica- 
tion for  fifty  shares,  and  paid  a  deposit 
of  one  pound  per  share. 

On  the  16th  of  November  each  of  the 
Messrs.  Anderson  received  from  the  se- 
cretary of  the  company  the  ordinary 
letter  of  allotment,  and  an  accompany, 
ing  letter,  informing  him  *'  that  since 
the  date  of  his  application  for  shares, 
Mr.  A.  H.  Gibson  and  Mr.  J.  Boss  had 
retired  from  the  board  of  directors,  the 
former  owing  to  pressure  of  private  busi- 
ness, and  the  latter  owing  to  Mr.  Gibson's 
resignation,' '  and  saying  that  Mr.  Gour- 
cier  had  been  elected  a  director  in  the 
place  of  Mr.  Boss. 

On  the  same  day  each  of  the  Messrs. 
Anderson  wrote  to  the  secretary  of  the 
company  requesting  him  to  cancel  his 
application  for  shares,  and  to  return  the 
50Z.  which  he  had  paid  on  application, 
*'  as  it  was  entirely  in  consideration  of 
Messrs.  Gibson  and  Boss  being  directors 
of  the  company,  and  in  consequence  of 
Mr.  Gibson  having  stated  that  he  would 
personally  superintend  and  look  after  the 
business  as  a  director,  that  he  ever  thought 
of  applying  for  shares." 

On  the  19th  of  November  each  of  the 
Messrs.  Anderson  received  a  letter  from 
the  solicitors  of  the  company,  saying  "  that 
the  directors  could  not  release  him  from 
the  binding  contract  which  had  been  con- 
stituted between  himself  and  the  com- 
pany by  means  of  his  application  and  by 
the  letter  of  allotment,    and  asking  him 
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to  pay  the  money  due  upon  allotment. 
No  allotment  money  was  ever  paid ;  and 
Messrs.  Anderson  now  moved  to  have 
their  names  removed  from  the  register 
of  shareholders. 

Mr.  Higgins  and  Mr.  Wellmgton  Cooper, 
for  the  motion. — We  applied  for  shares 
on  the  faith  of  the  statement  contained 
in  the  prospectus  that  Mr.  Qibson  would 
be  the  managing  director  and  that  Mr. 
Boss  would  be  one  of  the  directors.  The 
letter  of  the  13th  of  November,  1880 
(accompanying  the  letter  of  allotment), 
stating  that  Mr.  Qibson  and  Mr.  Ross 
had  retired  from  the  board,  justified  ns 
in  at  once  withdrawing  our  application 
for  shares — 

Blake's  Oase,  34  Beav.  634 ;  32  Law 
J.  Bep.  Chanc.  278. 

The  other  side  maj  relj  on 

Hallows  V.  Femie^  36  Law  J.  Rep. 
Ghanc.  267 ;  Law  Bep.  3  Eq.  520 ; 
affirmed  on  appeal.   Law  Bep.  3 
Ghanc.  App.  467 ; 
bat  in  that  case  the  mdin  misrepresen- 
tation relied  upon  was  the  statement  in 
the  prospectus    that   the  company  pos- 
sessed six  screw-steamships. 

Thejr  were  then  stopped. 

Mr.  Olasse  and  Mr.  Buckley,  for  the 
company. — 

BUMs  Case  (uhi  sv^ra) 
was  decided  on  the  ground  of  a  misrepre- 
sentation in  the  prospectus,  namely,  that 
the  statement  contained  therein  that  three 
persons  (naming  them)  were  directors  of 
the  company  was  false.  But  here  there  was 
no  misrepresentation  in  the  prospectus. 
Messrs.  Gibson  and  Boss  were  in  £Eu;t 
directors  at  the  time  the  prospectas  was 
issued. 

The  mere  fact  that  after  application 
and  before  allotment  there  has  been  a 
change  in  the  direction  is  no  ground  for 
relieving  a  subscriber  for  shares  from 
his  contract — 

Hallows  V.  Femie  (uhi  supra)  ; 
and  that  is  all  that  has  happened  here. 
That  case  is  directly  in  point. 

Mr.  Higgins  was  not  called  npon  to 
reply. 

Malins,  V.C. — In  this  case  the  facts 
are  free  from  doubt.     It  appears  that, 


shortly  after  the  incorporation  of  the 
company,  a  prospectus  was  issued,  id 
which  it  was  stated  that  **  A.  Halliday 
GibsoD,  merchant,  of  Mincing  Lane,  E.G.," 
was  the  chairman  of  the  directors ;  and  I 
must  assume  that  these  two  gentlemen, 
having  entire  confidence  in  Mr.  Gibson, 
upon  the  faith  of  that  prospectas,  on  the 
8th  of  November,  1880,  signed  the  com- 
mon form  of  application  for  fifty  shares 
each. 

It  is  certainly  an  extraordinary  thing 
that  Mr.  Gibson,  who  had  been  active  in 
preparing  the  prospectus  and  attending 
meetings  of  the  board,  should,  on  the  9th 
of  November,  write  a  letter — not  by  him- 
self, but  by  his  solicitors — ^to  the  solicitors 
of  the  company,  saying  that  "  in  conse- 
quence of  other  duties  and  engagements 
he  would  not  be  able  to  be  a  director  of 
the  company,  and  consequently  not  chair- 
man." Then,  in  consequence  of  the  re- 
tirement of  Mr.  Gibson,  Mr.  Boss  declines 
to  act  as  a  director.  Then,  on  the  13th 
of  November,  the  company  send  to  each 
of  these  gentlemen  the  ordinary  letter  of 
allotment,  and  an  accompanying  letter 
informing  him  "that  since  the  date  of 
his  application  for  shares,  Mr.  A.  H.  Gib- 
son and  Mr.  J.  Boss  had  retired  from  the 
board  of  directors,  the  former  owing  to 
pressure  of  private  business,  and  the 
latter  owing  to  Mr.  GKbson's  resig^tion." 
Now  Messrs.  Anderson  say,  and  say  most 
reasonably,  that  they  only  applied  for 
shares  because  Mr.  Gibson  was  to  be  the 
chairman  of  the  board  of  directors,  and 
because  they  had  entire  confidence  in 
him.  Accoidingly,  on  the  16th  of  No- 
vember— the  same  day  on  which  they 
received  the  letters  of  aUotpieat — they, 
each  of  them,  write  to  the  secretary  of 
the  company  to  say  that,  having  sub- 
scribed for  shares  upon  the  faith  of  Mr. 
Gibson's  statement  that  he  would  per- 
sonally superintend  the  business  of  the 
company,  they  must  now  decline  to  have 
any  more  to  ao  with  it.  What  could  be 
more  proper  or  reasonable?  The  com- 
pany ought  at  once  to  have  said,  '*  We 
feel  that  we  cannot  now  bind  yon,  and 
we  therefore  give  you  the  option  of  with- 
drawing." But,  instead  of  that,  the  com* 
pany  persist  in  trying  to  fix  these  gentle- 
men with  fifty  shares  each. 
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Bldke^s  Case  entirely  agrees  with  mj 
Tiew  that,  under  snoh  oircnmstonoes,  these 
two  gentlemen  are  not  bound  to  be  share- 
holders. In  that  case  the  Master  of  the 
Bolls  decided  that  where  a  person  takes 
shares  on  the  faith  of  matenal  represen- 
tations  made  bj  the  company,  which  tarn 
out  to  be  false,  he  may  repudiate  them. 
That  decision  proceeded  on  the  ground 
that  if  a  man  takes  shares  on  the  faith  of 
a  prospectus,  believing  certain  persons  to 
be  directors  of  a  company — ^when  in  fact 
they  are  not — he  cannot  be  fixed  as  a 
ehaireholder.  HaMows  y.  Femie  is  a  case 
in  which  a  man  applied  for  shares  on  the 
faith  of  certain  persons  being  directors. 
Before  the  shares  were  allotted  to  him, 
one  of  these  persons  had  retired  from  the 
direction,  and  another  director  had  been 
appointed  in  his  place.  But  in  that  case, 
the  shares  having  been  allotted  to  the 
plaintiff  in  May,  he  retained  them  until 
September.  The  circumstances  of  that 
case  are  totally  different.  There  the 
shareholder  had  retained  his  shares,  and 
there  was  acquiescence  on  his  part.  Ac- 
cordingly I  find  that  the  judgment  pro- 
ceeds entirely  upon  the  ground  that  the 
plaintiff  had  retained  his  shares.  Lord 
Chelmsford,  in  giving  judgment,  says, 
"If  the  directors  were  regularly  ap- 
pointed, and  had  duly  allotted  the  plain- 
tiff's shares,  and  he  retained  them,  I  do 
not  see  upon  what  principle  he  can  now 
repudiate  the  contract,  because  (as  he 
says)  he  was  led  to  believe  that  it  would 
be  entered  into  with  other  parties  than 
those  by  whom  the  allotment  was  made." 
The  Lord  Chancellor  puts  it  entirely  upon 
the  ground  that  the  plaintiff  had  retained 
his  shares.  So  in  this  case,  if  Messrs. 
Anderson  had  paid  the  allotment  moneys 
in  respect  of  their  shares,  and  had  re- 
tained them,  they  probably  could  not 
now  be  relieved  from  them. 

But  here  the  basis  of  the  contract  was 
taken  away  before  the  contract  was  com- 
pleted; and  they  repudiated  the  shares  on 
that  ground,  as  they  had  a  perfect  right 
to  do.  It  is  clear  beyond  all  donbt  that 
these  gentlemen  are  not  bound  to  take 
these  shares.  Their  names  must  be  re- 
moved from  the  register  of  members,  and 
the  company  must  pay  the  costs  of  the 
motion. 
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Mr,  Higgvru  asked  for  costs  as  between 
solicitor  and  client,  by  way  of  "damages" 
for  having  their  names  improperly  placed 
on  the  register,  citing  Pontifex^a  Oase  (1) 
and  Wood's  Oase  (2). 

Malins,  V.C. — You  may  have  your 
costs  as  between  solicitor  and  client. 


Solicitors — Sandom,  Keney  &  Knight,  for  the 
motion ;  Neish  &  Hovell,  for  the  company. 


[IN  THE  COURT  OF  APPEAL.] 

Jambs,  L.J. 

^"^881."^"^'  ^         In  re  Holland. 
Feb.  26. 

Practice — Lunatic  Trustee — Cestui  que 
Trust  absolutely  entitled — Vesting  Order 
— New  Trustee  appointed — The  Trustee 
Act,  1850,  s.  3. 

Whsn  a  sole  trustee  hecoines  lunatic,  the 
Court,  although  the  cestui  que  trust  is  abso- 
lutely entitled  to  the  trust  property,  vnll  not 
make  an  order  vesting  sv^h  property  in  the 
cestui  que  trust,  hut  requires  a  new  trustee 
to  he  appointed,  in  whom  it  wUl  then  vest 
the  trust  property. 

Petition. 

By  a  deed  dated  the  21st  day  of  Decem- 
ber, 1876,  and  made  between  J.  Howarth 
of  the  first  part,  B.  CoUinge  and  Sarah 
his  wife  of  the  second  part,  T.  Howarth 
of  the  third  part,  and  J.  Holland  of  the 
fourth  part,  certain  leasehold  heredita- 
ments were  assigned  to  the  said  J.  Hol- 
land, B.  Collinge  and  T.  Howarth,  their 
executors,  administrators  and  assignees, 
to  hold  the  said  premises  unto  the  said 
J.  Holland,  B.  Collinge  and  T.  Howarth, 
and  their  executors,  administrators  and 
assignees  for  the  residue  of  a  term  of 
999  years,  created  by  an  indenture  of 
lease  dated  the  5th  day  of  April,  1851, 
as  to  one  undivided  equal  third  part 
thereof  unto  the  said  J.    Holland,   his 

(1)  15  W.  R.  956  ;  36  Lav  J.  Rep.  Chanc.  903. 

(2)  42  Law  J.  Rep.  Chanc.  403 ;  Law  Rep.  16 
Eq.  236. 
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executors,  administrators  and  assignees 
in  trast  for  the  said  J.  Howarth,  his 
executors,  administrators  and  assignees ; 
as  to  one  other  undivided  equal  third 
part  thereof  unto  the  said  B.  CoUinge, 
his  executors,  administrators  and  as- 
signees, for  the  residue  of  the  said  term ; 
and  as  to  the  remainiog  one  undivided 
third  part  thereof  unto  the  said  T.  Ho- 
warth, his  executors,  administrators  and 
assignees,  for  the  residue  of  the  said 
term.  At  the  date  of  this  deed  J. 
Howarth  was  heneficiallv  entitled  to  the 
one  undivided  equal  third  in  the  lease- 
holds so  assigned  to  J.  Holland  upon 
trust  for  him. 

In  January  1880  J.  Holland  was  fonnd 
lunatic  by  inquisition,  and  one  Tweedale 
was  appointed  his  committee. 

J.  Howarth  now  presented  this  peti- 
tion, stating  the  above  facts,  and  that  he 
was  still  entitled  to  the  said  one  un- 
divided third  share  of  the  leaseholds 
held  in  trust  for  him  by  the  lunatic,  and 
that  his  interest  was  free  from  incum-  > 
brances,  and  he  was  desirous  that  the 
legal  estate  therein  might  be  vested  in 
him,  and  prayed  for  the  usual  vesting 
order. 

Mr,  Hddley,  for  the  petitioner. —  Under 
section  3  of  the  Trustee  Act,  1850,  the 
Court  has  jurisdiction  to  make  this 
order. 

[Cotton,  L.J. — It  is  not  the  practice 
of  the  Court  to  make  such  an  order. 
The  petitioner  having  created  a  trust  for 
some  purpose  or  other  now  desires,  the 
trustee  having  become  lunatic,  to  obtain 
a  retransfer  of  the  property  to  himself — 
that  is,  to  destroy  the  trust.  I  do  not 
feel  inclined  to  do  that,  even  if  the  Court 
has  jurisdiction.  The  proper  course  is 
to  appoint  a  new  trustee  in  the  place  of 
the  lunatic] 

If  that  course  is  to  be  adopted,  the  pe- 
titioner  will  be  put  to  additional  expense 
and  inconvenience  in  obtaining  a  con- 
veyance to  himself.  He  is  the  absolute 
beneficial  owner,  and  it  is  not  suggested 
that  there  is  any  impropriety  whatever 
in  what  he  now  seeks  to  obtain.  The 
evidence  can  be  supplemented  on  that 
point,  if  desired. 

The  committee  did  not  appear. 


Cotton,  L.J. — The  petitioner  must 
have  had  some  object  in  creating  this 
trast,  and  what  he  now  proposes  to  do 
will  put  an  end  to  that  trust,  and  that 
the  Court  will  never  do.  I  do  not  for  a 
moment  doubt  the  bona  fides  of  the  p6> 
titioner,  but  the  principle  upon  which 
this  Court  acts  under  the  Trustee  Acts 
is  not  to  administer  trusts,  but  to  appoint 
new  trustees,  when  required,  for  the 
purposes  of  the  trusts.  The  only  course, 
therefore,  is  to  let  the  petition  stand  over 
for  a  new  trustee  to  be  appointed  in  the 
place  of  the  lunatic,  when  the  osnal 
vesting  order  will  be  made,  and  the  pe- 
titioner can  then  take  such  steps  to  put 
an  end  to  the  trust  as  he  may  be  ad. 
vised. 

James,  L.  J.,  cononrred. 

Ordered  accordingly. 


Solicitora — ^Robert  Carter,  agent  for  R.  &  O. 
Jackson,  Rochdale,  for  the  petitioner. 


Jessel,  M.B. 

1880. 

Dec.  4. 


} 


In  re  habdman.    . 

PRAGNELL  V.  BATTEN. 


Practice — Partition  Action — Sale — Par^ 
ties  interested — Service  of  Judgment — D«- 
pefising  with  Service — Form  of  Judgment — 
PaHition  Act,  1876  (39  ^  40  Vict.  c.  17), 
*.  3. 


WTiere  in  a  'partition  action,  at  ike 
quest  of  the  parties  to  the  action,  hut  in  the 
absence  of  some  of  the  other  persons  inter* 
ested,  a  sale  is  asked  for,  the  Court  %ciU  not 
preface  the  order  by  a  declaration  that  a 
sale  is  m^re  beneficUd  than  a  partition. 

Form  of  order  for  sale  under  section  8  cf 
the  Partition  Act,  1876,  providing  that  set' 
vice  of  the  judgment  may  be  dispensed  wUk. 

Motion  for  judgment. 

The  action  was  for  the  sale  under  the 
Partition  Acts  of  freehold  and  leasehold 
hereditaments,  the  plaintiff  owning  one 
undivided  fifth,  and  the  defendant  another 
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nndmded  fifth.  The  other  three-fifths 
had  belonged  to  perBons  now  dead,  and 
whose  representatiyes  conld  not  be  fonnd. 

The  stotement  of  ekdm  alleged  that, 
having  regard  to  the  nature  of  the  pro- 
pertyy  and  the  number  of  persons  in- 
terested therein,  a  sale  of  the  property 
and  a  distribution  of  the  proceeds  would 
be  more  beneficial  for  the  parties  in- 
terested than  a  division  of  the  property 
among^  them. 

The  plaintiff  and  defendant  desired  a 
sale,  and  the  action  was  accordingly  heard 
as  a  short  cause  on  motion  for  judgment. 

The  minutes  followed  form  3  at  p.  1005 
of  8eion  on  Decrees,  inserting  the  expres- 
sion of  opinion  there  mentioned.  After 
directing  a  sale,  in  case  it  should  be  cer- 
tified  that  all  persons  interested  were 
parties,  and  the  directions  as  to  payment 
into  Court,  the  minutes  continued  as 
follows : — 

''But  in  case  it  shall  be  certified  that 
some  of  the  persons  interested  are  not 
parties  to  this  action,  any  of  the  persons 
mterested  are  to  be  at  liberty,  after  it 
shall  have  been  certified  that  all  persons 
who  are  not  parties,  and  who  ought  to  be 
served  with  notice  of  this  judgment,  have 
been  so  served,  or  that  service  of  such 
notice  has  been  dispensed  with,  to  apply 
at  chambers  for  an  order  for  sale  of  the 
said  hereditaments.  And  any  party  to 
this  action  is  to  be  at  liberty  to  apply  at 
chambers  for  an  order  dispensing  with 
such  service  on  any  person  who  cannot 
be  served  or  who  cannot  be  served  without 
expense  disproportionate  to  the  value  of 
the  said  hereditaments." 

The  minutes  then  adjourned  further 
consideration  with  liberty  to  apply. 

ifr.  8.  HaUj  for  the  plaintiff. 

Mr.  OaldecoU,  for  the  defendants,  sub- 
mitted that  the  order  should  not  be  pre- 
faced by  any  expression  of  opinion,  as  all 
persons  interested  were  not  parties ;  and 
farther,  that  the  remainder  of  the  order 
ought  to  follow  form  3  in  Seton,  and  should 
not  conclude  as  above. 

Mr.  8.  HaU  submitted  that  the  form  as 
altered  was  correct,  having  regard  to  the 
provisions  of  section  9  of  the  Partition 
Act,  1868,  and  section  3  of  the  Partition 
Act,  1876. 

ToL.  60.— Ckavo. 


The  Master  of  the  Bolls  was  of 
opinion  that  the  expression  of  opinion 
ought  not  to  be  inserted  in  the  absence  of 
the  parties  interested,  because,  after  ser- 
vice of  the  notice  of  judgment,  they  must, 
under  section  9  of  the  Partition  Act,  1868, 
be  deemed  parties  as  though  they  had 
been  originaily  made  so.  They  would  be 
bound  by  such  expression  of  opinion  in 
the  subsequent  application  for  sale,  and 
it  was  unfair  to  decide  as  to  the  pro- 
priety of  a  sale  in  their  absence.  He 
therefore  thought  the  form  in  Seton 
under  the  above  circumstances  wrong, 
and  that  the  pre&tory  opinion  should 
be  omitted  from  the  minutes.  He  also 
thought  that,  having  regard  to  section  8 
of  the  Partition  Act,  1876,  the  other 
alteration  suggested  in  form  3  was  cor- 
rect and  ought  to  remain. 


Solicitors — Van  Sandau  &  Cnmmingi  agents  for 
Farrar  &  Hall,  Manchester. 


Jessbl,  M.R.  r^»  "  ^  »o«™«*»  couir. 

1880  <  "^^    ^'    KNOLAKD    FIRH 

rk.      1Q         I  nrSURANOE  OOHPANT 

"«*'•  1^       L        (l.niIT«D). 

Gompany — Policy  of  Fire  Insurance--' 
Winding-up — Fire  after  Winding-up,  and 
before  Time  fixed  for  sending  in  Claims — 
Proof — Companies  Act,  1862,  s,  158 — Rule 
25  of  Orders  of  November,  1862 — Judica^ 
ture  Act,  1875,  s,  10. 

The  holder  of  a  policy  of  asswranee  against 
fire  granted  by  a  limited  company,  and  which 
is  current  at  the  daie  of  the  toinding  up  of 
th^  company,  is  entitled  to  prove  for  the  full 
amount  qf  his  policy,  where  a  loss  by  fire 
exceeding  such  amownt  occurs  after  the  wind' 
ing-up  a/nd  before  the  tims  fixed  for  sending 
in  claims  against  the  company. 

Adjourned  summons. 

This  was  a  claim  by  Daniel  Maofiirlane 
on  a  policy  of  insurance,  dated  the  8th  of 
May,  1878,  for  500L,  whereby  the  North- 
em  Counties  of  England  Fire  Insurance 
Gompany  agreed  to  insure  the  buildings 
of  certam  joiners*  workshops  in  Paisley 
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against  loss  hj  fire  in  that  snm  until  the 
J  6th  of  Maj,  1879,  and  thenceforward 
annnallj  as  long  as  the  premium  was  duly 
paid. 

The  premium  due  on  the  15th  of  May, 
1879,  and  to  insure  the  premises  for  the 
year  ending  the  15th  of  Maj,  1880,  had 
been  paid. 

An  order  for  the  winding-up  of  the 
company  was  made  on  the  13th  of  De- 
cemoer,  1879,  and  was  subsequently  duly 
advertised  in  the  Oazette,  On  the  22nd 
of  January,  1880,  the  property  insured 
was  burnt  to  an  extent  exceeding  500Z. 

The  usual  advertisements  for  claims  in 
the  winding-up  required  all  claims  to  be 
sent  in  before  the  10th  of  April,  1880. 

The  applicant  made  a  claim  for  the 
whole  of  the  500Z.,  and  the  chief  clerk,  in 
adjudicating  thereon,  was  of  opinion  that 
the  claimant  was  only  entitled  to  prove  in 
the  winding-up  for  the  amount  of  pre- 
mium  for  which  he  might  have  re-insured 
his  property  at  the  date  of  the  winding- 
up  order. 

As  numerous  other  similar  claims  had 
arisen  in  the  winding-up,  MacfEurlane's 
claim  was  adjourned  into  Court  as  a  re- 
presentative case  for  the  decision  of  the 
Judge. 

MacfiEurlane  swore  in  an  affidavit  filed  in 
support  of  the  claim  that  the  property 
was  not  insured  in  any  other  office,  and 
that  he  did  not  know  until  after  the  fire 
that  an  order  to  wind  up  the  company 
had  been  made. 

Mr.  Ohitty  and  Mr.  R.  F.  Norton,  for 
Maofarlane. — ^We  claim  to  prove  for  the 
fall  amount  of  the  loss.  The  claim  was 
a  contingent  one  at  the  date  of  the  wind* 
ing-up,  when  it  was  impossible  to  estimate 
its  amount,  but  during  the  winding-up 
the  .claim  matured  into  an  absolute  one ; 
and  on  the  authority  of 

In  re  The  Trent  and  Humher  Gom* 

pamy,  37  Law  J.  Bep.  Chanc.  686 ; 

Law  Bep.  6  Eq.  396;  on  appeal, 

38  Law  J.  Bep.  Ghanc.  38 ;  Law 

Bep.  4  Ghanc.  112, 
WB  are  entitled  to  prove  for  the  whole 
bss.    According  to 

In  re  The  Trent  and  Humher  Case 

{vbi  eupra) 
thp  158th  section  of  the  Companies  Act 


relating  to  contingent  claims  is  not  cut 
down  by  the  25th  rule  of  the  Orders  of 
November,  1862,  so  as  to  require  the 
value  of  the  claim  to  be  estimated  at  the 
date  of  the  winding-up  order ;  and  in  &ot 
we  claim  to  prove  independently  of  the 
158th  section. 
They  were  stopped. 

Mr.  Davey  and  Mr.  Ostoald,  for  the 
official  liquidator,  in  opposition  to  the 
claim. — ^We  submit  that,  under  the  com- 
bined efiectof  sectionl58of  the  Companies 
Act,  1862,  and  the  25th  rule,  the  claim 
of  the  applicant  under  his  policy  ought 
to  have  been  ascertained  at  tiie  tune  the 
winding-up  order  was  made,  and  no  claim 
for  loss  happening  afterwards  can  be 
entertained.    In 

In  re  The  Trent  and  Humher  Oate 

(uhl  supra) 
there  was  a  continuing  breach,  but  here 
an  approximate  value  could  have  been  put 
on  the  liability  of  the  company  at  the 
time  of  the  wmding-up,  namely,  by  esti- 
mating what  it  would  have  cost  to  re- 
insure the  property. 

This  is  also  a  company  within  section  10 
of  the  Judicature  Act,  1875,  and  there- 
fore, according  to  your  Lordship's  deci- 
sion in 

In  re  The  Printing  and  Numerieal 

Oompa/ny,  47  Law  J.  Bep.  Chanc. 

580 ;  Law  Bep,  8  Gh.  D.  535, 
the  rules  in  bankruptcy  as  to  debts  and 
liabilities  provable  will  apply. 

[Ifr.  Maonaghtenf  amicus  cimm^  referred 
to 

In  re  The  Withemsea  Brick  Works^ 

anie,  185 ;   Law  Bep.  16  Ch.  D. 

337.] 
In  bankruptcy,  every  creditor  is  re- 
quired by  rule  67  of  the  Bankruptcy 
Bules,  1870,  to  prove  his  debt  by  swear- 
ing  an  affidavit  according  to  form  32  of 
the  Bankruptcy  Forms,  1870,  in  which 
he  is  required  to  state  that  the  debtor 
was  ''at  the  date  of  adjudication  and 
still  is  indebted  to  me,"  &o.  That  shews 
that  the  creditor  must  set  a  value  on  hia 
claim  at  the  date  of  the  winding-up  order, 
which  corresponds  to  the  date  of  adjudi- 
cation.  The  rule  in  a  case  of  marine 
insurance  we  submit  would  be  that  the 
Court  would  estimate  the  liability  at  the 
date  of  the  winding-up  by  ascertaining 
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what  a  re-insnrance  at  that  time  would 
have  cost.  Similarly,  in  a  case  of  life  in- 
anTanoe,  the  amonnt  provable  would  have 
been  the  amonnt  it  would  have  taken  at 
the  date  of  the  winding-up  to  effect  a  re- 
xDSuranoe,  having  regard  to  the  state  of 
the  policj  at  that  time — 

Holdich's  Oase^  42  Law  J.  Bep.  Chanc. 
612 ;  Law  Bep.  U  Eq.  72. 
Mr.  Orowenor  Woods  watched  the  case 
for  another  policy-holder. 

The  Mastbb  of  the  Rolls. — I  have  no 
doubt  about  this  case.  Li  the  first  place, 
not  having  6een  the  judgment  in  the  case 
of  In  re  The  Withemsea  Brick  Works,  J 
am  in  ignorance  of  it,  but  from  what  I 
understand  fit)m  Mr.  Macnaghten,  the 
judgment  was  confined  to  the  first  words 
in  section  10  of  the  Judicature  Act,  1875, 
respecting  **  the  rights  of  secured  and 
unsecured  creditors;"  and,  as  I  under- 
stand, the  Court  of  Appeal  held  that  the 
10th  section  does  not  incorporate  all  the 
rules  in  bankruptcy,  but  only  the  par- 
ticular rule  which  we  know  as  the  rule 
in  KeUoeh's  Oase  (1).  Then  I  must  assume 
that  nothing  was  said  as  to  the  next 
words,  **  as  to  debts  and  liabilities  prov- 
able." It  does  appear  to  me,  until  I  am 
better  instructed,  that  the  meaning  of 
that  section  is  to  make  one  law  for  l»nk- 
ruptcy,  and  for  ?nnding-up,  when  the 
estate  is  insolvent,  and  that  it  was  in. 
tended  that  whatever  the  rules  weie  in 
bankruptcy  they  should  apply  to  wind- 
ings-up. In  that  respect  I  entirely  agree 
with  the  argument  of  the  respondents. 
But  I  cannot  say  that  the  words  in  the 
section  are  perfectly  dear  to  my  mind. 
All  that  I  feel  now,  or  ever  did  feel  in- 
clined to  say,  and  I  believe  I  said  it  both 
in  The  Albion  Oase  (2)  and  The  Priniing 
and  NumerieaZ  Oompany's  Oase  is,  that  it 
does  appear  to  me  that  the  proper  mean- 
ing of  the  section  is  that,  as  to  debts  and 
liabilities  provable,  and  as  to  the  valua- 
tion of  annuities  and  future  and  contin- 
gent liabilities  respectively,  the  law  of 
bankruptcy  is  to  apply.  The  only  ques- 
tion is.  What  is  the  law  of  bankruptcy  9 

(1)  39  Law  J.  Bep.  Chanc.  112;  Law  Rep.  3 
Cluuic769. 

(2)  47  Lftw  J.  R6p.  Chanc.  229 ;  Law  Rep.  7 
Ch.I).647.  - 
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Until  I  am  better  instructed,  I  should 
think  section  31  of  the  Bankruptcy  Act 
of  1869  was  pretty  plain,  and  that  any 
liability,  contingent  at  the  date  of  the 
adjudication  which  ripened  into  a  debt 
during  the  bankruptcy,  following  the 
-words  of  the  section,  was  provable.  The 
only  argument  I  have  hea^rd  against  it  is 
thisy  that  it  is  provable  according  to  the 
rules,  and  the  rules  make  a  man  swear 
according  to  the  form  of  an  affidavit, 
which  affidavit  says  he  is  indebted  at  the 
time  of  the  adjudication.  But  if  that 
were  to  cut  down  the  meaning  of  the  sec- 
tion, to  prevent  the  creditor  putting  in  an 
affidavit  in  any  other  form,  it  would  be  a 
singular  result,  because  a  man  could  not 
swear  that  another  was  indebted  to  him 
at  the  date  of  adjudication  on  a  contingent 
liability,  which  was  to  be  valued.  It 
would  not  be  true;  and  the  result  would 
be,  therefore,  that  either  the  man  must 
swear  that  which  was  not  true,  or  he 
must  alter  the  form  of  the  affidavit ;  and 
I  take  it  that  the  latter  is  the  proper 
thing  to  do.  However  that  may  be,  the 
mere  effect  of  the  form  not  fitting  the 
particular  case  would  not,  of  course,  cut 
down  the  plain  words  of  the  enactment. 
It  is  not  confined  to  a  debt  due  at  the 
period  of  adjudication,  but  is  extended 
by  express  terms  to  any  liability  existing 
at  the  time  of  adjudication,  which  ripens 
into  a  debt  during  the  bankruptcy.  Now, 
put  winding-up  for  bankruptcy,  which  I 
suppose  you  must,  and  any  claim  in  re» 
spect  of  a  fire  occurring  after  the  wind- 
ing-up order,  which  you  take  to  be  the 
adjudication,  and  even  before  the  claims 
are  sent  in  in  proof  of  debts,  certainly 
before  the  close  of  the  winding-up,  would 
be  provable.  Of  course  the  claim  would 
not  disturb  previous  dividends.  If,  there- 
fore, the  present  question  depended  on 
the  law  of  bankruptcy,  I  should  be  of 
opinion  that  the  claimant  was  entitled  t« 
prove  for  the  full  amount  of  the  damage 
caused  by  the  fire. 

The  difficulties  in  adopting  the  other 
view  are  something  extraordinary.  Ift 
the  first  place,  there  is  no  debt  due  at 
the  time  of  the  'adjudication.  No  doubt 
a  man  may  in  certain  cases  take  a  de- 
claration 01  insolvency  or  an  adjudication 
in  iMuikruptcy  as  being  a  refusal  to  per- 
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form  the  oontracfc,  and  at  his  election 
may  treat  it  as  a  breach  of  contract ;  bnt 
that  is  bj  election,  and  this  man  never 
made  any,  so  that  there  woold  be  no  debt 
at  all  according  to  that  argument.  It 
appears  to  me,  as  I  have  said  before,  that 
that  argament  is  unanswerable. 

Then  if  it  depended  on  the  Winding- 
np  Acts  I  should  come  to  the  same  con- 
clusion. The  158th  section  of  the  Com- 
panies Act,  1862,  does  not  appear  to  me 
to  be  pointed  to  the  proof  of  an  ordinary 
debt  actually  due.  The  107th  and  other 
sections  of  the  Act  seem  to  assume  that 
ordinary  debts  are  provable  without  any 
statutoiy  enactment  being  necessary;  and 
the  158th  section  is  evidently  framed  with 
a  view  of  extending  the  right  of  proof 
to  debts  which  would  not  otherwise  be 
provable.  The  25th  rule  is  limited  to 
the  proofs  admissible  under  the  158th 
section — that  is,  to  a  certain  class  of  proofs 
not  otherwise  admissible.  It  therefore 
appears  to  me  that  if  this  were  a  debt 
which  without  the  158th  section  would 
be  provable,  it  is  still  provable  in  the 
winding-up.  I  may  then  make  a  further 
observation,  that  even  if  that  were  not 
the  true  view  of  the  Act,  I  think  the  view 
of  the  rule  taken  in  the  case  to  which  I 
have  been  referred,  of  In  re  The  Trent 
and  Humber  Oompcmy^  by  the  then  Lords 
Justices,  would  lead  me  to  the  same  con- 
clusion, for  they  obviously  think  there, 
that  if  before  the  time  of  the  proof  the 
contingency  has  happened  so  that  the 
debt  is  exactly  ascertained,  it  may  still  be 
proved — ^that  is,  that  the  rule  is  not 
wanted,  because  you  can  ascertain  the 
amount  of  the  debt  without  it. 

In  every  way  it  appears  to  me  that  this 
is  a  demand  provable,  and  that  the  claim 
ought  to  have  been  admitted.  I  shall 
therefore  make  a  declaration  that  the 
applicant  is  entitled  to  prove  for  the  Ml 
amount  of  500Z. 


Solicitoni    Ghttliff  &  Howse,  for  daimant ;  Clarke, 
Rawlins  &  Clarke,  for  official  liquidator. 


Fst,  J.      1  THB     LAHDOWNBSS'  WV8T    Of 
1880.        I        BNOLAKD  DRAIHAaB  AND  IV- 

Dec.  9,  10,  r     closure  coMPiirr  v.  ash- 
11, 13.    J     roBD. 

Act  of  Parliament — Oertificaie  Evidence 
— Company — Borrowing  Towers — Dehen^ 
tures — Formalities — Mortgage — Deposit  of 
Deeds — Companies  Clauses  Act,  1845  (8 
^  9  Vict.  e.  16),  s.  4&-'MarshaUing. 

A  statutory  certificate  under  seal  of 
execution  of  works  given  by  directors  of  a 
company  for  the  purpose  of  entiUing  the 
company  to  a  charge, — TLeld,  prima  facie 
evidence  only  in  favour  of  the 'Company  cf 
the  facts  certified. 

A  lender  to  a  company  wcu  held  not 
hound  to  see  that  the  loan  had  been  duly 
authorised  by  a  meeting. 

The  depositee  of  deeds  of  a  company  in 
respect  of  a  past  debt  was  held  a  morU 
gagee  to  the  extent  of  the  company*s  power 
to  borrow  on  mortgage  then  unexhausted^ 
but  only  entitled  to  be  paid  pari  poMU  with 
the  mortgagees  of  the  company^s  whole 
assets f  to  the  extent  of  the  particular  assets. 

The  plaintiff  company  were  incor- 
porated by  Act  of  Parliament  for  the  pnr- 
pose  of  reolaiming,  drabin^  and  irrint- 
mg  lands  and  executing  smiilar  under- 
tiding^.  They  were  empowered  to  enter 
into  contracts  with  "  owners  of  limited 
interests  in  lands." 

It  was  provided  by  the  34th  section  of 
their  Act  of  Parliament  (U  &  12  Yict 
c.  cxlii.)  that  after  certain  formalities  for 
the  protection  of  persons  interested  in  the 
land  and  entitled  to  object  had  been  com- 
plied with,  and  "  after  the  due  execution 
of  the  works  mentioned  in  any  such  con- 
tract as  aforesaid,  or  of  any  part  of  sadi 
works,  such  execution,  together  with  the 
amount  due  in  respect  of  the  same 
being  duly  certified  by  three  directors 
of  the  said  company,  under  the  seal  of 
the  said  company,  the  said  oompauy  shall 
be  entitled  to,  and  shall  have  a  uen  or 
charge  upon  the  lands  so  drained*  irri- 
gated, warped,  embanked,  reclaimed,  en- 
closed or  improved  as  aforesaid,  for  the 
moneys  or  money  mentioned  in  such  ab- 
solute order  or  orders,  or  m  such  cer- 
titicate  of  such  three  directors  as  afine- 
said,  as  the  case  may  be,  and  the  aame 
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lands  shall  thenceforth  be  and  continne 
liable  to  the  payment  of  the  said  several 
moneys  respeotively  to  the  said  company, 
and  snoh  lien  and  charge  shall  have 
priority  over  every  other  charge  or  in- 
combranoe  a£fecting  the  same  lands, 
except  gronnd  rent  and  rent-charges." 

This  action  was  brought  by  the  com- 
pany in  liquidation  and  their  liquidator 
to  enforoe  a  lien  they  claimed  on  certain 
kmd  in  Chichester  Harbour,  which  had 
been  reclaimed  by  them,  acting  under 
a  contract  made  with  Mary  C.  Pocock, 
one  of  the  defendants,  and  the  owner 
in  possession  of  the  fee  in  the  property, 
subject  to  certain  charges  and  incum- 
brances. 

The  defendants  to  the  action  were,  ez- 
dosive  of  certain  persons  who  had  been 
dismissed — ^first,  holders  of  debentures 
issued  by  the  company;  secondly,  Mary 
Charlotte  Pocock,  the  person  with  whom 
the  plaintiff  company  had  contracted  in 
her  capacity  of  owner  of  a  limited  in- 
terest in  the  land ;  thirdly,  the  West  of 
England  and  South  Wales  District  Bank- 
ing Company  (in  liquidation) ,  who  claimed 
a  lien  in  the  plaintifiTs  interest  in  the 
land  by  virtue  of  the  deposit  of  deeds 
referred  to  below;  and,  fourthly,  W. 
Paxton  and  Bobert  Andrew  Qibbons, 
who  claimed  a  charge  in  the  nature  of  a 
vendor's  lien  on  the  property  in  priority 
to  everyone  else,  and  one  Thomas  Po- 
cock, who  claimed  an  interest  prior  to 
the  company. 

The  contract  between  Mrs.  Pocock  and 
the  plaintiff  company  was  dated  the  26th 
of  April,  1869.  It  provided  for  the  re- 
clamation of  certain  land  at  the  price  of 
39,4302.  ld«.  6(2.  She  also  executed  a 
deed  of  mortgage  to  the  plaintiff  com- 
pany, dated  December,  1869,  by  way  of 
fiirther  security. 

On  the  6th  of  Febraary,  1872,  a  cer- 
tificate made  and  entitled  "  In  the  matter 
of  the  plaintiff^s  Act,  and  in  the  matter  of 
the  contract  of  April,  1869,''  was  executed 
by  three  of  the  directors  of  the  company 
and  duly  sealed,  by  which  it  was  certified 
that  a  portion  of  the  works  specified  in 
that  contract  had  been  duly  executed 
under  the  company's  Act,  and  the  con- 
tiads  and  that  the  sum  of  20,0002.  had 
been  expended,  and  was  due  and  payable 


to  the  plaintiff  company  in  respect  of  the 
execution  of  the  works  and  the  expenses 
attendant  thereto. 

In  October,  1872,  another  similar 
agreement  between  the  company  and 
Mrs.  Pocock  was  entered  into. 

The  plaintiff's  Act  incorporated  the 
Companies  Clauses  Act,  1845,  so  far  as  it 
was  not  varied  or  altered  by  or  not  incon- 
sistent with  the  purposes  and  provisions 
of  their  special  Act,  and  by  its  46  th  section 
an  express  power  to  borrow  on  mortgage 
and  on  land  was  provided  in  the  following 
terms :  "  That  it  shall  be  lawful  for  the 
company  to  borrow  on  mortgage  or  bonds 
such  sums  of  money  as  shall  from  time 
to  time  be  authorised  to  be  borrowed  by 
an  order  of  a  general  meeting  of  the 
company,  not  exceeding  in  the  whole  the 
amount  of  one-third  of  the  subscribed 
capital  of  the  company  then  paid  up,  and 
for  securing  the  payment  of  the  money 
so  borrowed,  with  interest,  to  mortgage 
the  profits  of  the  company  and  any  lands 
of  the  said  company,  and,  if  they  think 
fit,  the  future  calls  upon  the  shareholders 
of  the  company,  or  to  give  bonds  in  man- 
ner mentioned  in  the  Companies  Clauses 
Consolidation  Act,  1845." 

Prior  to  August,  1872,  the  company 
issued  debentures  to  the  extent  of  7,5702., 
by  which  they  assigned  to  the  lenders 
"  the  undertalang,  the  profits  thereof  and 
the  whole  of  the  lands  of  the  said  com- 
pany and  all  future  calls,"  and  "  all  tolls 
and  sums  of  money  arising  by  virtue  of  " 
their  Act. 

On  the  3rd  of  August,  1872,  the  com- 
pany had  overdrawn  their  account  in  the 
West  of  England  and  South  Wales  Dis- 
trict Bank.  On  that  day  they  deposited 
with  the  bank  the  contract  with  Mrs. 
Pocock  and  the  mortgage  by  her,  and 
affixed  their  seal  to  the  following  memo- 
randum : — 

*'  To  the  West  of  England  and  South 
Wales  District  Bank. 

*'  The  West  of  England  Land  Drainage 
and  Enclosure  Company  hereby  deposit  in 
your  hands  deeds  of  property  as  specified 
oelow  as  security  for  moneys  now  due  or 
which  hereafter  may  become  due  from  the 
said  company  to  the  said  bank,  and  doth 
hereby  undertake  to  execute,  whenever 
called  upon  to  do  so,  at  its  own  expense,  any 
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further  security  or  mortgage  which  may 
be  required,  the  principal  -money  to  be 
ultimately  recoverable  not  to  exceed 
thirty  thousand  pounds ;  and  the  said 
company  doth  hereby  charge  the  property 
specified  in  the  said  deed  with  payment 
of  the  said  sum." 

At  that  time  the  paid-up  capital  of  the 
company  was  30,600L 

The  amount  advanced  by  the  bank  at 
that  time  was  upwards  of  23,000Z.,  which 
was  subsequently  increased  to  upwards  of 
25,000L  The  transactions  with  the  West 
of  England  Banking  Company  had  not 
been  authorised  by  a  general  meeting  of 
the  plaintiff  company.  The  bank  was 
also  the  holder  of  some  of  the  debentures 
issued  by  the  plaintiff  company. 

The  plaintiffs  alleged  by  their  statement 
of  claim  that,  in  addition  to  the  20,000Z. 
mentioned  above,  they  had  expended  in 
works  other  large  sums  which  had  been 
duly  certified,  and  that  since  they  had 
been  put  into  liquidation  the  company 
had  spent  money,  under  the  direction  of 
the  Court,  in  necessary  works  for  the  pre- 
venting an  irruption  of  the  sea  on  the 
mortgf^d  property. 

They  claimed  a  declaration  that  they 
were  entitled  to  a  first  charge  for  the 
20,0002.,  an  account  of  what  further  sums 
were  due  to  them  under  the  contract  and 
for  salvage.  Counter-claims  were  put  in  by 
various  defendants  to  enforce  the  charges 
they  claimed. 

Ill  the  first  place,  the  qnestions  at 
issue  between  the  plaintiff  company,  Mrs. 
Pocock  and  her  incumbrancers,  were  ar- 
gued in  order  to  determine  whether  the 
plaintiffs  had  any  lien  on  the  lands,  and 
what  was  the  position  of  such  lien  as  to 
priority.  And  on  this  part  of  the  case 
the  question  arose  as  to  what  was  the 
effect  of  the  certificate  of  the  directors. 

Mr,  Norihy  Mr,  Lundey  Smith  and  Mr. 
Dauney,  for  the  plaintiffs,  argued  that  the 
directors'  certificate  was  conclusive  of 
the  work  having  been  duly  done. 

Mr.  Millar  and  Mr.  Phipson  Becde,  for 
Mrs.  Pocock;  Mr.  Thomas  Pocock,  in 
person;  and  Mr.  Bavey  and  Mr.  Norths 
more  Laivrence^  for  Messrs.  Paxton  and 
Gibbons,  argued  contra. 

Mr.  North  replied. 


Fbt,  J.,  after  stating  the  position  of 
the  parties,  and  holding  that  Mib,  Pocock 
was  a  limited  owner,  said — Then  the  next 
question  which  arises  upon  the  34th  sec- 
tion is  this :  Is  the  certificate  given  by 
the  directors  conclusive  evidenoe  of  the 
two  things  stated  in  it,  namely,  the  dne 
execution  of  the  works ;  and,  secondly, 
the  amount  expended  in  the  due  execu- 
tion of  the  works  P  The  Act  is  silent  as 
regards  the  certificate  being  evidenoe  on 
the  particular  state  of  cirou  m  stances  which 
arise  here— that  is,  against  persons  having 

?rior  liens  or  charges  on  the  property. 
t  does  contain  a  provision  makmg  it 
conclusive  evidence  in  the  event  of  the 
limited  owner  raising  money  on  his  own 
estate  for  the  pun>oee  of  paying  off  the 
charge,  and  that  net  opens  an  arenment 
both  ways.  .  It  has  been  contended  on  the 
one  hand,  if  that  is  conclusive  evidenoe 
in  that  case  it  must  be,  aforUori,  conclu- 
sive evidence  in  the  other.     On  the  other 
hand,  it  has  been  said  that  the  expression 
in  the  one  case  imports  silence  in  the 
other,  and  makes   a   difference   in  the 
two  cases.    I  think  that  that  section  does 
not  throw  much  light  on  the  question 
whether  the  certificate  is  or  ie  not  oon- 
elusive  evidence.    It  is  important  to  ob- 
serve that  the  persons  who  are  to  make 
the  certificate  are  persons  interested  them- 
selves.    They  fill  no  judicial  or  gium- 
judicial    position    between    the   parties. 
They  are   themselves   the    directors  or 
agents  of  the  company  which  is  to  obtain 
the  charge.     I  am  bound  to  say  I  see  no 
reason  why,  as  against  third  persons  who 
may  be  affected  by  that  certificate,  the 
certificate  should  be  itself  conclusive  evi- 
dence of  the  things  that  are  stated  therein, 
the  Act  being  silent  as  to  that.     Accord- 
ing to  my  view,  the  words  of  the  section, 
taken  by  themselves,  import  two  things 
before  the  lien  arises,  namely,  the  dne 
execution  of  the  works ;  and,  secondly, 
the  certificate  stating  the  due  execution 
of  the  works ;  but  I  am  inclined  to  con- 
sider that  the  true  view    is    that  the 
certificate  is  prima  fade  but  not  oonda- 
sive  evidence  of  the  due  execution  of  the 
works,  and  of  the  amount  which  has  been 
laid  out  upon  them.     I  perhaps  ought  to 
observe,  in  addition,  that  the  direotors 
were  under  no  obligation  to  m»ke  any 
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Btatatorj  declaration,  or  to  make  any 
solemn  affirmation  of  the  truth  of  the 
certificate.  ^^^7  nierelj  prepared  the 
certificate,  and  nled  copies  of  it  in  a 
certain  manner  indicated  in  the  Act. 

[His  Lordship  held  as  a  matter  of  fact 
that  the  terms  of  the  certificate  were  nn- 
iroe,  the  works  not  havine  been  properly 
execatedy  and  that,  thererore,  the  lien  of 
Messrs.  Paxton  and  Gibbons  had  not  been 
displaced.  He  held,  however,  that  Mrs. 
Pooock  by  the  terms  of  her  contract,  and 
by  not  objecting  to  the  certificate,  had 
precluded  herself  from  olriecting  as  to 
the  20,0001.,  and  therefore  that  as  against 
her  the  plaintifis  were  entitled  to  a  charge 
on  the  property  to  the  extent  of  20,000Z. 
and  interest.] 

Mr,  Fischer  and  Mr.  OozenS'Hardy,  for 
debentare-holders,  were  stopped  in  their 
argument  that  the  debenture-holders  had 
a  charge  on  the  interest  of  the  company 
in  the  lands  the  subject  of  the  action,  and 
that  the  plaintiff  company  had  no  power 
to  borrow  except  that  provided  by  the 
46th  section  of  their  Act. 

Mr.  BawUns,  Mr.  Baw,  Mr.  Kekewich, 
Mr.  Homdl  and  Mr.  Ba/venforiy  for  other 
debenture-holders. 

Mr.  Oooksan  and  Mr.  Bomer^  for  the 
West    of   England  Banking  Company, 
contended  that  the  plaintiff  company  had 
from  its  nature  ana  necessities  power  to 
borrow  and  mortgage  its  property  for  the 
purpose  of  carrying  out  its  operations, 
and  the  deposit  of  deeds  gave  a  first 
charge  on  the  subject  of  those  deeds — 
Be  Hamilton's  Iran  Works ;  ex  parte 
FUman,  Law  Rep.  12  Oh.  D.  707 ; 
Be  The  Florence  Lcmd  Company ;  ex 
parte  Wingfieldy  48  Law  J.  Bep. 
Chanc.  137 ;  Law  Bep.  10  Ch.  D. 
630; 
Chambers  ▼.  The  Ma/nchester  and  MiU 
ford  BaUway  Company,  5  B.  &  S. 
588 ;  33  Law  J.  Bep.  Q.B.  268. 
That  the  deposit  was  made  in  respect 
of  a  past  debt  was  immaterial — 

Be  The  Patent  File  Company ;  ex  parte 

Tlie  Birmingham  BatOcing  Oompa^vy^ 

40  Law  J.  Bep.  Chanc.  190 ;  Law 

Bep.  6  Chanc.  83. 

It  did  not  affect  the  validiiy  of  the 

chaige  that  it  had  not  been  sanctioned 


by  a  meeting.  If  that  sanction  was  pro- 
per, the  neglect  of  it  did  not  affect  an 
outside  person,  who  could  not  look  into 
the  internal  management  of  the  com- 
pany— 

Fowniain  y.  The  Carmarthen  Ba%Uoa/y 

Company,  37  Law  J.  Bep.  Chanc. 

429  ;  Law  Bep.  5  Eq.  316 ; 
The  Bank  of  Hvndiutan;  CampheWs 

Case,  43  Law  J.  Bep.  Chanc.  1 ; 

Law  Bep.  9  Chanc.  1. 
If  the  banking  company  were  not  en- 
titled to  priority,  at  any  rate  to  the  extent 
of  the  plaintiff  company's  power  to  bor- 
row on  debenture,  so  far  as  it  was  un- 
exhausted, the  bank  had  a  charge  on  this 
part  of  the  "pTopertj  pari  passu  with  the 
other  debenture-holders;  and  the  other 
debenture-holders  who  had  a  charge  on 
all  the  property  of  the  plaintiff  company 
must  bring  the  other  part  into  account 
before  coming  upon  this  part  of  it— 

Bowen  y.  The  Brecon  Bailway  Com^ 

pany^  36  Law  J.  Bep.  Chanc.  844; 

Law  Bep.  3  Eq.  541. 
Mr.  Fischer  replied. 

Fbt,  J.,  said — I  read  the  46th  section 
of  the  special  Act  as  being  a  variation  of 
and  substitution  for  the  38th  section  of 
the  Companies  Clauses  Consolidation 
Act ;  and  with  that  variation  it  appears 
to  me  the  subsequent  clauses  of  the  gene- 
ral Act  may  be  read  into  and  read  with 
the  special  Act. 

Now,  what  happened  was  this:  On 
the  3rd  of  August,  1872,  the  company 
borrowed  from  various  debenture-holders, 
represented  by  counsel  before  me,  a  sum 
of  8,870L  They  had  a  capital  subscribed 
and  paid  up  to  the  extent  of  between 
34,000^.  and  35,000^.,  and  they  had  there- 
fore,  to  use  a  common  expression,  a 
margin  in  their  borrowing  powers  which 
was  not  exhausted.  At  the  same  date 
they  were  indebted  to  their  bankers,  the 
West  of  England  Bank,  in  the  sum  of 
23,350Z.  19«.  9(2.,  or  possibly  a  little  more 
than  that;  and  on  that  day  they  exe- 
cnted  the  deed  which  has  been  before 
me,  and  the  terms  of  which  are  set  out 
by  the  plaintiffs  in  the  statement  of 
claim. 

Now,  the  first  question  is  with  regard 
to  the  rights  of  the  West  of  England  Bank 
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against  the  other  debenture-holders.  The 
plaintiff  companj  concedes  that  the  deben- 
tare-holders  are  entitled  to  a  charge  upon 
the  particular  assets  in  question.  The 
West  of  England  Bank  pleaded,  and,  I 
think,  rightly  pleaded,  that  the  deben- 
ture-holders were  entitled  to  a  charge 
on  the  whole  property  of  the  company. 
It  appears  to  me,  therefore,  that  any  de- 
tailed enquiry  into  the  operation  of  the 
charge  given  in  favour  of  the  debenture- 
holders  is  not  necessary.  I  will  only 
say  this :  it  appears  to  me  that  the  charge 
is  on  all  the  lands  of  the  company ;  and 
I  think  that,  according  to  the  true  con- 
struction of  those  words,  as  against 
the  grantors  of  the  security,  it  must  be 
held  to  cover  the  charges  on  the  land, 
the  subject  of  this  litigation.  I  hold, 
therefore,  upon  the  admissions  and  the 
reason  of  this  case,  that  the  debenture- 
holders  have  a  charge  upon  the  asset  in 
question. 

The  second  question  that  arises  is  with 
regard  to  the  priority  of  the  West  of 
England  Bank  over  these  debenture- 
holders.  It  has  been  said  that,  notwith- 
standing  the  provisions  I  have  referred 
to,  the  plaintiff  company  retains  an  in- 
herent power  to  borrow  money  in  a 
manner  other  than  that  pointed  out  by 
the  Companies  Glauses  Consolidation 
Act  and  their  own  special  Act,  to  an  ex- 
tent other  than  that  pointed  out  by  those 
Acts,  and  upon  a  security  other  than  that 
indicated  in  those  Acts.  Having  that 
inherent  power,  it  is  said  they  validly 
exercised  it  by  creating  a  special  charge 
upon  a  special  asset  by  the  deed  of 
December,  1869.  In  my  judgment  the 
plaintiff  company  had  no  such  power. 

Now  the  question  has  arisen  for  deci- 
sion more  iJian  once,  and  a  very  large 
number  of  indicia  of  indebtedness  were, 
we  know,  issued  for  money  borrowed 
under  the  name  of  Lloyd's  bonds;  and 
in  the  case  which  determined  those  rights, 
of  Ohamhers  v.  His  Manchester  and  Mil- 
ford  BaUway  Oompany,  Mr.  Justice 
Crompton  in  his  judgment,  having  re- 
ferred to  the  8th  section  of  the  special 
Act,  said  this :  ''  It  is  said  that  this 
leaves  untouched  the  power  of  borrowing 
money  on  bond  or  by  simple  contract,  so 
that,  although  the  company  are  only  bor- 


rowing  that  sum  on  mortgage,  the  Legis- 
lature have  left  to  the  company  a  larger 
power  of  borrowing  on  other  security ; 
but  it  is  a  strange  oonstructiQn  ihat^  by 
an  enactment  giving  them  a  limited  ex- 
press power  of  borrowing,  they  are  to 
have  a  general  implied  power  of  borrow- 
ing. I  agree  with  Mr.  Lush  that  the 
more  natural  construction  is  that  this  is 
an  enabling  section,  giving  power  to  the 
company  which  it  would  not  otherwise 
have  possessed,  and  that  the  directors 
cannot  borrow  money  in  any  other  way 
so  as  to  bind  the  company."  That  ex- 
position of  the  law,  so  &r  as  I  know,  has 
always  been  followed  ever  since. 

Then  the  question  did  arise,  whether 
the  overdrawing  by  the  company  of  the 
account  at  their  buikers'  to  a  small  ex- 
tent for  the  immediate  necessities  of  the 
company  was  or  was  not  prohibited  by 
the  effect  of  that  section.  Mr.  Jostioe 
Crompton  expressed  his  opinion  that  it 
was,  saying,  "  I  think  Mr.  Lush  gave  the 
right  answer,  that  if  a  company  were 
permitted  to  overdraw  a  smidl  amount^ 
there  is  no  reason  why  they  should  not 
do  so  to  any  extent  to  which  their  credit 
would  reach."  I  would  only  make  this 
further  observation,  that,  inasmuch  as  it 
is  impossible  for  a  company  to  borrow 
upon  security  other  than  that  provided 
by  the  section  of  the  Act,  so  also  it  is 
impossible  for  them  to  create  a  seourity 
for  money  already  borrowed,  which  would 
only  be  another  way  of  getting  round  the 
prohibition  of  the  Act.  The  cases  that 
nave  arisen  on  Lloyd's  bonds,  as  they 
were  called,  have  illustrated  that,  because 
they  were  acknowledgments  of  what  was 
represented  as  an  antecedent  debt.  I 
hold,  therefore,  there  is  no  such  inherent 
power  in  the  company,  and  that  the  only 
claim  the  bank  can  assert  is  under  Hid 
Act  of  Parliament. 

Then  arises  the  question  whether  they 
have  any  such  claim.  Now,  in  the  first 
place,  it  appears  to  me  that  I  must  take 
the  deed  which  was  executed  in  favour 
of  the  bank  as  charging  some  of  the 
lands  of  the  company,  because  it  creates 
a  charge  upon  a  deed  which  conveyed  an 
interest  in  the  lands  of  the  company. 
Then  the  debenture-holders  raise  seveial 
objections  to  the  bank's  claim.    They  say, 
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in  the  first  place,  that  the  46th  section 
requires  that  the  amotint  to  be  borrowed 
shall  be  specified  in  an  order  of  the 
general  meeting  of  the  company,  and  that 
no  such  order  was  given.  I  think  the 
cases  which  have  been  referred  to  shew 
that  that  is  a  directory  portion  of  the 
statute,  and  not  one  which  it  is  obliga- 
tory on  the  lender  to  shew  has  been 
performed  as  against  the  company,  but 
that  the  company  borrowing  money  must 
he  taken  to  have  done  all  that  was  neces- 
sary to  give  themselves  that  power.  Then 
is  it  a  provision  which  the  creditors  of 
the  company — I  mean  the  debenture- 
holders  of  the  company — can  insist  npon  ? 
The  case.  I  was  referred  to,  before  Lord 
Hatherley,  of  Faimtain  v.  The  Oarmarthen 
Railway  Company,  does  shew  that  the 
provision  with  regard  to  the  general 
meeting  is  inserted  in  the  Act  of  Parlia- 
ment for  the  benefit  of  the  shareholders, 
and  not  of  the  creditors.  They  conld 
not  stop  the  company  exercising  that 
power,  and  therefore  it  does  not  interest 
them. 

The  next  objection  is,  that  the  41st 
section  of  the  Companies  Glauses  Act 
proyides  that  every  mortgage  for  secur- 
ing money  shall  be  by  deed  under  the 
common  seal,  duly  stamped,  and  wherein 
the  consideration  shall  be  truly  stated. 
Now,  is  the  consideration  truly  stated  in 
this  instmment?  It  is  not  in  express 
terms  stated,  but  I  think  that  the  recital 
of  the  deposit  as  a  security  for  moneys 
now  due,  or  which  might  thereafter  be- 
come due  from  the  company,  to  the  bank, 
does  disclose  to  me  the  true  considera- 
tion, namely,  forbearance  in  respect  of 
an  existing  debt.  Again,  T  ask  myself.  Is 
this  direction  with  regard  to  consideration 
one  which  is  absolutely  obligatory,  and 
which,  if  it  does  not  appear,  voids  the  in- 
strument ?  I  think  it  is  not.  I  think  that 
the  consideration  is  required  to  be  truly 
stated  for  the  purpose  of  the  stamp,  and 
that  the  real  object  of  the  4l8t  section  is 
to  see  that  the  revenue  gets  its  fair  share 
of  money  ont  of  this  transaction ;  and 
here  the  amount  upon  which  the  stamp 
is  to  be  calculated  is  disclosed  by  the 
^eed,  because  30,000Z.  is  the  extent  to 
which  the  deed  is  to  go,  and  the  amount 
which  would  be  ultimately  recoverable 
Vol.  60. — Chakc. 


upon  it,  and  npon  that  amount  the  stamp, 
of  course,  will  require  to  be  paid.  There- 
fore that  difficulty  seems  to  me  not  to 
avail  the  debenture-holders. 

Then,  in  the  next  place,  it  is  said  that 
the  42nd  section  requires  the  distribution 
of  the  moneys  realised  for  distribution 
among  the,  debenture-holders,  in  propor- 
tion or  according  to  the  respective  sums 
in  the  mortgages  mentioned,  to  be  ad- 
vanced by  such  mortgagees  respectively. 
There,  again,  it  appears  to  me  that  is  a 
directory  clause,  and  that  it  would  not 
avoid  or  make  void  a  mortgage  because 
it  did  not  shew  the  amount  advanced  for 
such  mortgage  in  terms.  If  it  is  ascer- 
tainable, it  is  enough ;  and  here  the  main 
object  of  giving  notice  to  everybody  who 
takes  after  this  mortgage,  of  the  extent 
of  it,  is  satisfied  by  the  declaration  that 
it  covers  the  amount.  Lastly,  the  mort- 
gage is  open  to  this  observation,  that  it 
does  not  include  the  whole  lands  of  the 
company,  and  it  includes  one  only.  But, 
according  to  my  view  of  the  42nd  section, 
every  mortgagee  who  comes  in  under  the 
Act,  whatever  the  property  charged  in 
the  mortgage  may  be,  has  to  bring  that 
property  into  hutehpot  with  all  the  other 
mortgagees ;  and  all  the  claims,  therefore, 
are  consolidated,  and  all  the  subject- 
matters  of  the  mortgages  are  consoli. 
dated ;  and  upon  the  whole  subject- 
matter  the  whole  charge  is  made,  and 
the  whole  proceeds  of  the  subject-matter 
are  distributed  pari  passu, 

I  hold,  therefore,  that  to  the  extent  of 
the  difi^erence  between  8fi70l.  and  one- 
third  of  the  capital  subscribed  for  and 
paid  up  on  the  3rd  of  August,  1872,  and 
no  further,  the  bank  have  a  mortgage 
debt  pari  passu  with  the  other  debenture- 
holders. 


Solicitors —J.  C.  Stogdon,  for  plaintiff;  Brownlow 
&  Howe ;  J.  H.  Hortin ;  Clarke,  Woodcock  & 
Byland ;  Ovans,  Bajlej  &  Adams ;  J.  B.  Batten ; 
Longcroft  &  Myers ;  Coode,  Kingdon  &  Cotton, 
and  H.  Philbrick,  for  defendants. 
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THE  MABQUIS   OF  GAMDEM 
V.   MOBBAT. 


Malws,  V.O. 
1880. 
Deo. 

Will — Sale  of  Infant's  Estate — Discre^ 
turn  of  Trustees — Bequest  of  Guardians, 

Where  an  infant's  estates  are  vested  in 
trustees^  with  power  to  them  to  sell  at  the 
request  in  writing  of  the  guardians  of  the 
infant^  the  Oourt  will  not  control  the  dis- 
cretion of  the  trustees  and  compel  them  to 
sell  the  estates  against  their  wish^  when  they 
are  honestly  exercising  their  powers,  and 
are  not  guilty  of  any  mala  fides, 

George,  second  Marquis  of  Camden,  bj 
his  will  dated  in  Aagost,  1856,  devised 
his  estates  in  Kent  and  elsewhere  to 
J.  Pratt  and  H.  Murray,  to  the  use  of 
his  eldest  son,  the  Earl  of  Brecknock, 
for  life,  and  his  first  and  other  sons  suc- 
cessivelj  in  tail  male,  with  remainder  to 
the  use  of  his  second  son.  Lord  George 
Pratt,  for  life,  and  his  first  and  other 
sons  in  tail  msJe,  with  divers  remainders 
over ;  and  it  was  provided  that  it  should 
be  lawful  for  J.  Pratt  and  H.  Murray 
and  the  survivor  of  them,  and  the  exe- 
cutors and  assigns  of  such  survivor,  at 
the  request  in  writing  of  the  person  who 
should  for  the  time  being  be  in  the  actual 
possession  of  or  entitled  to  the  receipt  of 
the  rents  and  profits  of  the  estates,  or, 
in  case  the  person  or  persons  who,  if  of 
full  age,  would  for  the  time  being  be  so 
entitled  as  aforesaid,  should  be  under 
the  age  of  twenty-one  years,  then,  at  the 
request  in  writing  of  the  guardian  or 
guardians  for  the  time  being  of  such 
person  or  persons,  to  convey  by  way  of 
absolute  sale  all  or  any  of  the  estates 
thereinbefore  devised,  and  the  inheri- 
tance thereof  in  fee-simple,  as  therein 
mentioned,  and  that  the  money  to  arise 
by  such  sale  should  be  applied  either 
towards  discharge  of  the  principal  sums 
of  money  (if  any)  which  should  then 
for  the  time  being  be  a  charge  upon  or 
affect  the  estates  for  the  time  being  sub- 
ject  to  the  limitations  thereinbefore  con- 
tained, or  in  the  purchase  of  such  other 
hereditaments  as  therein  mentioned. 

The  testator  died  in  August,  1856,  and 
was  succeeded  by  his  eldest  son,  the 
Earl  of  Brecknock,  who  died  in  1872, 


leaving  two  children,  the  infiust  plain, 
tiff  (the  present  Marquis  of  Camden,  who 
was  born  -in  February,  1872)  and  one 
daughter. 

This  suit  was  commenced  in  1675  for 
the  administration  of  the  estate  of  the 
testator.  J.  Pratt  had  died,  and  one 
Hope  had  been  appointed  in  his  place. 
The  guardians  of  the  infant,  who  had 
been  appointed  by  the  Court,  were  ori- 
ginally the  Marchioness  of  Camden  (the 
mother  of  the  infant),  the  Duke  of  MeutI- 
borough  and  Mr.  Stewart.  Mr.  Stewart 
having  retired,  and  the  marchioness 
having  married  Captain  Green,  he  was 
added  b^  guardian  by  the  Court  in  the 
place  of  l£r.  Stewart. 

The  guardians  had  called  npon  the 
trustees  to  sell  part  of  the  estates  in 
Kent,  called  the  Wilderness  estate ;  but 
one  of  the  trustees,  Mr.  Murray,  was 
opposed  to  the  sale ;  and  it  was  also  op- 
posed by  Lord  George  Pratt,  the  second 
tenant- for- life  under  the  will  of  the  tes- 
tator. 

This  was  an  application,  by  way  of  ad- 
journed summons,  that  the  trustees  might 
be  directed  to  sell  the  Wilderness  estate. 

Mr,  Olasse  and  Mr,  Alexander^  in  sup- 
port of  the  application. — The  evidence 
shews  that  the  estate  is  now  let  at  a  rental 
of  1,700Z.  only,  and  that  if  it  were  sold 
it  would  probably  fetch  190,000i.,  and 
there  would  consequently  be  an  increase 
of  income  of  4,000Z.  The  only  objection 
ta  its  being  sold  is  a  sentimental  one. 
The  sale  would  be  greatly  for  the  benefit 
of  the  infant,  as  when  he  came  of  age 
there  would  necessarily  be  large  accu- 
mulations of  income. 

Mr.  Bristowe  and  Mr,  Gust,  for  Lord 
George  Pratt. — The  present  income  of 
the  estates  is  sufBcient  to  meet  all  the 
expenses,  and  to  leave  a  surplus. 

The  only  ground  stated  for  the  sale  is, 
that  it  wUl  produce  an  increase  of  in- 
come  ;  but  the  Court  has  no  authority  or 
power  to  sell  the  real  estate  of  an  infant 
simply  because  it  would  be  beneficial  to 
him — 

Book  V.  Warth,  1  Ves.  sen.  460 ; 
Calvert  v.  Godfrey,  6  Beav.  97 ;  12 
Law  J.  Rep.  Chanc.  305. 

The  trustees  are  not  agreed  as  to  the 
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MatquU  of  Camden  r,  Murray. 

propriety  of  the  sale ;  one  of  them  ob- 
jects to  it,  and  the  Court  will  not  compel 
tniBtees  to  exercise  a  power  which  is  not 
oompalsorj  npon  them.  The  Court  will 
never  interfere  with  the  discretion  of 
tmsteee  when  it  is  fairly  and  honestly 
ez6rcued. 

TahoT  y.  Brooks^  48   Law  J.   Bep. 
Chano.  130 ;  Law  Rep.  10  Ch.  D. 
273; 
OoitobadU  v,  Oostobadie^  6  Hare,  410 ; 

16  Law  J.  Rep.  Chanc.  259 ; 

Be  Beloved  Wilkes'  Oharity,  3  Mac. 

A  a.  440 ;  20  Law  J.  Rep.  Chanc. 

588. 

Mr,  Peaarson  and  Mr,  OoUman  appeared 

to  watch  the  case  on  behalf  of  Mr.  Mar- 

ray,  bat  did  not  take  part  in  the  argn- 

UUUltb 

Mr,  Olasee^  in  reply. 

M4LIN8,  V.O.,  after  stating  the  facts, 
proceeded — Now  then,  if  the  trustees 
do  not  agree  in  the  proposed  sale,  as  they 
do  not,  as  Mr.  Hope  cannot  sell  without 
Mr.  Murray,  and  as  he  will  not  concur 
in  the  sale  unless  he  is  obliged,  is  there 
any  case  shewn  me  why  I  should  control 
him  ?  He  will  not  concur  in  selling  un- 
less  he  is  controlled.  Is  a  case  estab- 
lished for  any  control  P  That  the  Court 
will  exercise  a  control  oyer  trustees  on 
proper  occasions,  and  will  oblige  them  to 
do  in  certain  cases  that  which  Uiey  them- 
selves are  unwilling  to  do  admits  of  no 
doubt ;  in  certain  cases,  but  not  in  all 
cases,  because  if  their  discretion  is  abso- 
lately  uncontrollable,  I  should  not  inter- 
fere.  That  I  recently  decided  in  Tabor 
y.  Brooks^  where  I  felt  myself  bound 
to  come  to  the  conclusion  on  the  authori- 
ties and  the  principles  of  the  Court  that 
I  could  not  control  the  trustees,  as  there 
was  on  their  part  no  mala  fides^  and  they 
were  honestly  exercising  their  powers. 

If  Mr.  Murray,  who  is  the  surviving 
trustee  appointed  by  the  testator,  in  the 
honest  and  bona  fide  exercue  of  his  dis- 
€3«tion,  thinks  that  a  case  is  not  estab- 
lished for  the  sale  of  this  estate,  on  what 
principle  am  I  to  control  him  P  I  cer- 
tainly should  only  be  justified  in  doing  so 
on  being  satisfied  that  there  was  an  abeo- 
hite  neoeesitT  for  selling  the  estate,  for 
the  Court  wul  not  sell  an  infimt's  estate 
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unless  there  is  an  absolute  necessity  for 
so  doing.  No  doubt  in  this  case  the 
future  pecuniary  interests  of  the  infant 
would  be  promoted  by  selling  the  estate 
now  for  190,0002.,  but  is  there  any  abso- 
lute necessity  for  the  sale  P  There  is  not, 
if  there  are  means  of  keeping  up  the 
family  residence  and  paying  the  charges 
and  so  forth ;  and  I  am  satisfied  on  the 
whole  that  there  is  enough,  and  that 
therefore  no  case  has  been  made  out  for 
the  necessity  of  the  sale. 

Now,  with  regard  to  the  future,  1  may 
assume  that  this  infant  when  he  comes  of 
age  may,  like  his  uncle,  Lord  Gkorge 
IH«tt,  prefer  the  estate  to  the  money.  If 
I  compelled  the  trustees  to  sell  his  estate, 
he  might  think  when  he  came  of  age 
that  it  was  the  very  place  he  should  haye 
preferred  to  live  in  if  the  choice  had  been 
left  to  him.  Ought  he  not  then  to  have 
the  opportunity  of  deciding  for  himself  P 
When  the  matter  was  before  me  in  cham- 
bers, I  took  the  view  that  it  should  be 
left  till  the  in&nt  attained  twenty-one, 
and  then  for  him  to  act  as  he  thinks  fit, 
and  that  is  the  view  I  take  now.  I  can- 
not tell  what  the  in&nt  may  think  when 
he  comes  of  age.  It  is  my  duty  to  pre- 
serve his  estate^  and  the  estates  of  all 
infants,  in  the  condition  in  which  the 
ancestor  has  lefl  them,  unless  some  over- 
whelming necessity  is  shewn  for  their 
conversion,  and  here  there  is  no  such 
necessity.  I  think  the  case  wholly  fails 
in  establishing  the  necessity  for  a  sale. 
The  estate  will  not  be  less  valuable  when 
the  infant  comes  of  age  than  it  is  now. 
When  that  time  comes  he  can  keep  it  if 
he  cares  about  it,  or  he  can  sell  it ;  it  is 
a  question  for  him  to  decide,  and  for  his 
decision  I  intend  to  leave  it.  The  appli- 
cation for  an  order  for  sale  must  therefore 
be  refused. 


Soliciton — Capron,  Dalton,  Hitchins  &  Brabanti 
for  plaintiff;  Farrer,  Ouvry  &  Co.,  for  defen- 
dant ;  Xicholl,  Manistjr  &  Co.,  for  Lord  Geoige 
Pratt. 
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[IN  THE  COURT  OF  APPEAL.] 

Bankruptcy. 
James,  L.J. 

Cotton,  L.  J.  I     In  re  sharps  ;  ex  parts 
Lush,  L.J.     i  matthews. 

1881. 
Feb.  17. 

Liquidation  Resolutions — Registration — 
Small  Amount  of  Assets — Execution  Cre- 
ditor, 

The  statement  of  affairs  of  a  liquidating 
debtor  showed  his  unsecured  debts  at 
1,758Z.,  and  his  net  assets  at  4Sl,  The 
requisite  majority  of  his  creditors  duly 
passed  resohdions  for  liquidation  by  ar^ 
rari^ement,  and  granted  him  his  discharge. 
The  registration  of  the  resolutions  wa>s  op- 
posed by  a  creditor,  who  was  in  a  position 
to  sign  judgment  aiid  levy  execution,  on 
the  ground  that  there  were  no  substantial 
assets,  and  that  the  proceedings  were  a/n 
abuse  of  the  procedure  of  the  Oourt : — Held, 
that  the  resolution  must  be  registered. 

Ex  parte  Early  (Law  Eep.  13  Oh.  D. 
800)  followed. 

Appeal  from  the  decision  of  the  Chief 
Judge. 

In  October  1880  W.  H.  Sharpe,  a 
commission  agent,  filed  his  liquidation 
petition  in  the  Brentford  Conntj  Court. 
From  his  statement  of  affairs  it  appeEured 
that  his  unsecured  debts  amounted  to 
1,7581.,  and  his  net  assets  amounted 
to43(. 

On  the  11th  of  November  the  first 
meeting  of  creditors  was  held,  when 
resolutions  were  duly  passed  by  the  sta- 
tutory majority  that  the  afiairs  of  the 
debtor  shoald  be  liquidated  by  arrange- 
ment, and  a  trustee  was  appointed, 
whose  remuneration  was  fixed  at  lOZ., 
and  the  debtor  was  g^ranted  his  dis- 
charge. 

J.  Matthews,  a  creditor  for  182/.,  who 
had  commenced  an  action  for  his  debt, 
and  was  entitled  to  sign  judgment,  and 
had  been  restrained  by  injunction,  op- 
posed the  registration  of  the  resolutions 
on  the  ground  that  there  were  no  sub- 
stantial assets,  and  that  the  proceedings 
were  an  abuse  of  the  process  of  the 
Court.  The  Begistrar  overruled  the  ob- 
jections and  directed  the  resolutions  to 


be  registered,  and  his  decision  was  af- 
firmed by  the  County  Court  Judge,  and 
upheld  by  the  Chief  Judge  on  appeal. 
J.  Matthews  again  appealed. 

There  waa  some  evidence  to  show  that 
the  total  amount  of  the  debtor's  assets  as 
shown  by  the  statement  of 
very  much  under-estimated. 


was 


Mr.  Yale  Lee,  for  the  appellant. — The 
Chief  Judge  followed 

Ex  parte  Early  {yhi  supra), 
but  that  case  is  djstingraishable.  There 
the  assets  were  sufficient  to  pay  \s.  in  the 
pound,  and  there  was  an  execution  cre- 
ditor who  would  have  swept  off  the 
assets  if  the  resolutions  had  not  been 
registered.  Here  the  assets  are  infini- 
tesimal, and,  after  payment  of  the  liqui- 
dation expenses,  there  will  be  nothing  or 
next  to  nothing  left  for  a  dividend.  The 
debts  of  the  assenting  creditors  amount 
to  aboat  1,300Z.,  of  which  6002.  is  one 
debt,  and  the  debts  of  the  dissenting 
creditors  amount  to  about  2602.  The 
majority  of  the  creditors  are  acting  from 
motives  of  kindness  to  the  debtor,  and  to 
the  detriment  of  the  dissenting  minority* 
The  case  is  within  the  principle  of 

Ex  parte  Staff,  44  Law  J.  Rep.  Bankr. 

137  ;  Law  Bep.  20  Eq.  775  ; 
Ex  parte  Sir  W.  Bussell,  44  Law  J. 

Bep.   Bankr.  42;  Law   Bep.   10 

Chanc.  255 ; 
Ex  parte  Aaronson,  47  Law  J.  Bep. 

Bankr.   60 ;  Law  Bep.   7  Ch.  D. 

713. 
The  object  of  the  opposition  is  that  the 
debtor  should  be  made  a  bankrupt  and 
examined  as  to  his  assets,  and  that  the 
proofs  should  be  investigated.  The  ap- 
pellant does  not  desire  to  seise  the 
assets  for  himself,  and  will  undertake,  if 
the  appeal  be  allowed,  to  file  a  bank- 
ruptcy petition  without  delay. 

Mr.  Winslow  and  Mr.  E,  0.  WQlis,  for 
the  debtor. — ^The  simple  question  is. 
Were  the  resolutions  passed  bona  fide  ? 
That  is  a  question  of  fact,  and  if  the 
Oourt  allows  the  appeal  it  will  be  over* 
ruling  a  question  of  fiict  which  three 
Couiti9  have  decided  in  favour,  of  the  re- 
spondents. It  is  not  suggested  here  that 
any  creditor  is  a  relative  or  personal 
friend  of  the  debtor,  or  that  the  petition 
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In  re  Shatpe ;  ex  parte  Matthews  (App.),  Bankr^ 

was  not  honestly  filed.  The  olFer  to 
present  a  petition  in  bankraptoj  is  now 
made  for  the  first  time,  and  is,  we  sub- 
mit, intended  to  give  colour  to  the  ap- 
peal. The  oase  is  reallj  covered  hj  the 
decision  in 

Ex  parte  Early  (uhi  supra). 
There,  the  opposing  creditor  was  an  exe- 
cution creditor.  Here,  the  appellant  is 
in  a  position,  should  the  appeal  succeed, 
to  sign  judgment  and  levy  execution  at 
once. 

Mr,  Yate  Lee^  in  replj. 

Jambs,  L.J.,  said — It  appears  to  me 
that  it  is  impossible  to  find  any  sound 
distinction  between  this  case  and  Ex  parte 
Early.  In  the  early  cases  that  have  been 
referred  to,  the  Court  caooo  to  the  con- 
clusion that  the  resolutions  had  not  been 
passed  in  the  interests  of  the  general 
body  of  the  creditors,  but  for  the  sole 
benefit  of  the  debtor.  In  Ex  parte  Early 
there  was  a  contest  between  one  creditor 
and  the  other  creditors,  who  desired  to 
have  the  assets,  small  as  they  were,  dis- 
tributed equally  between  a]l  the  creditors 
rather  than  to  allow  them  all  to  be  swept 
away  by  one  execution  creditor.  That 
oase  is  precisely  similar  to  the  present. 
I  am  of  opinion,  therefore,  that  the  ap- 
peal should  be  dismissed  with  costs. 

Cotton,  L.  J.,  said — I  am  of  the  same 
opinion.  I  can  see  no  substantial  dis- 
tinction between  this  case  and  Ex  parte 
Early,  I  think,  therefore,  that  the  reso- 
Intions  must  be  reg^tered,  but  I  come  to 
that  conclusion  with  reluctance. 

Lush,  L.J.,  said — I  concur  in  the 
judgment  of  the  other  members  of  the 
Court  that  this  case  is  exactly  within  the 
principle  of  Ex  parte  Early ;  and  even  if 
there  had  been  no  such  authority,  I 
should,  on  the  facts  here,  have  come  to 
the  same  conclusion  as  the  Court  did 
there. 


Solidton — Spyer  &  Son,  for  appellant ;  Green- 
field s  Abbott,  for  respondent. 
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In  re  dowse. 

DOWSE   V.   GLASS. 


WUl — Satisfaction — Annuity  secured  by 
Bond — Subsequent  bequest  of  Annuity  by 
Will 

A  testaior^  who  had  for  valuable  con- 
eideration  covenanted  by  bond  to  pay  an 
annuity  of  lOL  to  U,  D.  "  so  long  as  she 
should  continue  the  widow  of  J.  D."  by 
equal  half-yearly  payments  on  the  \Qth  of 
June  and  the  \Qth  of  December,  stibse' 
quently  by  his  wHl  bequeathed  to  her  '*  an 
a/nnuity  of  30Z.  if  she  should  so  long  con- 
tinue a  widow  ** : — Held,  that  the  circuwr- 
stance  that  tlie  annuity  bequeathed  by  the 
will  would  not  become  payable  until  a  year 
after  the  testator* s  death,  while  that  secured 
by  the  bond  was  payable  half-yearly,  \oas 
sufficient  to  rebut  the  presumption  that  the 
one  was  intended  by  the  testator  to  be  in 
satisfaction  of  the  other. 

The  testator,  John  Dowse  the  younger, 
by  his  bond  dated  the  16th  of  June,  1870, 
covenanted  with  the  plaintiff,  Hannah 
Dowse,  in  consideration  of  the  conveyance 
by  her  to  him  of  her  estate  and  interest  in 
certain  h-eehold  premises, and  of  the  assigpa- 
ment  to  him  of  certain  household  furniture 
and  effects  (to  which  several  properties 
she  was  entitled  under  the  will  of  John 
Dowse  the  elder),  to  pay  her  **  during  her 
life,  if  she  should  so  long  continue  the 
widow  of  John  Dowse  the  elder,  an  an- 
nuitv  of  101.  by  equal  half-yearly  portions 
on  the  16th  of  June  and  the  16th  of  De- 
cember in  every  year." 

Subsequently,  by  his  will  dated  the  1st 
of  April,  1878,  the  testator  g^ve  to  the 
plaintiff,  Hannah  Dowse,  *'  an  annuity  of 
SOL  if  she  should  so  long  continue  a 
widow."  He  also  gave  to  the  plaintiff, 
Sarah  Lewis  Dowse,  an  annuity  of  701,  if 
she  should  so  long  continue  his  widow, 
and  appointed  Jokn  Glass  and  the  defen- 
dant executors  of  his  will. 

The  testator  died  on  the  1st  of  April, 
1878. 

John  Glass  died  on  the  20th  of  June, 
1879. 

This  action  was  brought  by  the  two 
annuitants  against  the  defendant,  the 
executor,  claiming,  amongst  other  things. 
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a  declaration  that  the  annaity  of  lOZ. 
a  year  secured  to  the  plaintiff,  Hannah 
Dowse,  daring  her  life  or  widowhood,  by 
the  bond  of  the  16th  of  June,  1870,  was 
not  satisfied  by  the  gift  to  her  of  the 
annaity  of  30Z.  by  the  will  of  the  testator, 
bat  that  she  was  entitled  daring  her 
widowhood  to  both  annuities,  and  al^,  if 
and  so  far  as  might  be  necessary,  the  ad- 
ministration of  the  real  and  personal  estate 
of  the  testator  under  the  direction  of  the 
Oonrt. 

Mr,  Northmore  Latvrencey  for  the  plain- 
tiffs.— Althoagh  no  doabt  the  general 
rale  is,  that  a  legacy  greater  than  or 
eqaal  to  a  debt  is  prima  yacie  a  satisfac- 
tion of  the  debt,  yet  the  Goart  looks  upon 
the  rule  with  disfavour,  and  will  lay  hold 
of  minute  circa  mstances  to  take  a  case  out 
of  it — see 

Glark  v.  Sewdl,  3  Atk.  96 ; 

Haynes  v.  J&ft'co,  1  Bro.  CO.  129 ; 

Richardson  v.   Elphinstone,    2    Ves. 
462; 

Adams  v.  La/vender,  1  M*01e.  A  Y.  41 ; 

Atkinson  v.  Webb,  Prec.  Ghanc.  236 ; 

Bartlett  v.  Oillard,  3  Euss.  149 ; 

Fairer  v.  Park^  45  Law  J.  Rep.  Ghano. 
760 ;  Law  Rep.  3  Gh.  D.  309 ; 

Mathews  v.  Mathews,  2  Ves.  sen.  635 ; 
2  Wh.  A  T.  L.G.  382. 
In  the  present  case  the  annuity  secared 
by  the  bond  was  payable  half-yearly,  while 
that  bequeathed  by  the  will  would,  in  the 
ordinary  course,  not  become  payable  until 
a  year  after  the  testator's  death ;  and  it  is 
submitted  that  the  difference  between  the 
times  at  which  the  two  annaities  were 
payable  is  a  circumstance  sufficient  to 
rebut  the  presumption  that  the  second 
annuity  was  intended  by  the  testator  to 
be  in  satisftustion  of  the  first. 

Mr.  J.  Pemberton  Leach. — I  submit  that 
the  diffidence  which  is  relied  upon  is  too 
slight  to  take  this  case  out  of  the  general 
rnle.  In  all  the  cases  in  which  the  differ- 
ence in  point  of  time  of  payment  has 
been  held  to  rebut  the  presumption  of 
satisfiiction,  the  time  has  been  fixed  by 
the  testator  himself,  and  not,  as  in  the 
present  case,  left  to  be  determined  by 
accident.    He  tef  erred  to 

Atkinson  t.  LitUeufood^  Law  Sep.  18 
Bq.  595, 


and 

Theobald  on  Wills,  p.  437 ; 
and  to 

WeaU  ▼.  Bice,  2  Russ.  A  M.  251 ;  9 
Law  J.  Rep.  (0.8.)  Ghano.  116, 
as  shewing  what  difference  is  too  alight 
to  rebut  the  presamption. 
No  reply  was  called  for. 

Hall,  Y.G. — 1  think  that  the  difference 
in  this  case  between  the  interest  of  the 
annuitant  under  the  bond  and  under  the 
will,  in  respect  to  the  times  at  which  she 
was  entitled  to  call  for  payment,  is  such 
as  to  prevent  me  from  holding  that  the 
one  annuity  was  intended  by  this  testator 
as  a  satisfaction  or  discharge  of  his  lia- 
bility in  respect  of  the  other.  The  an- 
nuity under  the  will — assuming  it  to  be 
apportionable  under  the  Apportionment 
Act,  1870 — ^is  an  annuity  which  could  not 
become  payable  until  the  end  of  a  year 
after  the  testator's  death,  because,  sop* 
posing  the  death  of  the  annuitant  to  take 
place  during  that  year,  and  the  appor- 
tioned part  referable  to  that  portion  of 
the  year  to  have  accrued  dae,  yet  it  would 
not  be  payable  until  the  end  of  the  yeftr, 
inasmuch  as  the  Apportionment  Act  nukes 
the  apportioned  part  payable  only  when, 
according  to  the  will,  the  whole  would 
have  beoome  payable.  That  being  so, 
there  is  a  substantial  and  important  dif- 
ference between  these  two  annuities  as 
regards  the  time  of  their  payment.  It 
may  be  questionable  whether,  for  the  pre- 
sent purpose,  I  ought  to  have  regard  to 
the  Apportionment  Act;  bat  I  assume 
that  this  annuity  is  apportionable  under 
the  Act,  and  that  this  testator  must  be 
taken  to  have  known  the  law.  Still, 
however  that  may  be,  undoubtedly  the 
fact  remains  that  the  annuity  under  the 
will  is  payable  at  a  different  time  from 
that  secured  by  the  bond.  I  may  observe 
(though  perhaps  it  is  not  material  for  this 
purpose)  that  the  obligation  of  the  testa- 
tor in  this  case,  as  to  the  annuity  of  102., 
was  not  a  mere  voluntary  obligation,  but 
for  value ;  it  was  a  proper  debt  for  valoa- 
able  consideration.  CSsrtainly  that  c^ 
cumstanoe  is  not  adverse  to  the  present 
claim.  On  the  whole,  having  regard  to 
the  authorities  which  have  been  aited«  I 
think  there  is  such  a  distinction  between 


Vol.  60.] 

the  two  annuities  as  to  enable  me  to  come 
to  the  oonoloflion  that  this  testator  mnst 
have  intended  the  one  to  be  in  addition 
to  and  not  in  substitution  for  the  other, 
and  I  therefore  hold  that  provision  most 
be  made  for  the  annuity  under  the  bond 
as  well  as  for  the  annuity  under  the  wilL 


SoUdton — ^Wood,  TAfJiftm  &  Bigg,  agenca  for 
J.  T.  Manhkil,  DeviEan,  for  all  parties. 
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Specific  Per/armance — Evidence— Fraud 
on  Public. 

A  cowtraet  was  made  by  several  writings 
of  different  dittee.  One  such  writing  was 
not  proved: — Held,  tJiat  specifie  perform- 
ance of  the  contract  as  shewn  by  the  agree- 
fnents  proved  could  not  be  granted,  nor 
damages  for  breach  of  contract  given. 

Specific  performance  and  damages  for 
breach  of  a  contract  in  respect  of  publishing 
a  book  were  refused  on  the  ground  that  the 
plaintiff  had  insisted  on  a  tUle-pa^e  false 
%n  respect  of  authorship,  for  which  the  dc" 
fendant  had  not  contracted. 

The  plaintiffs  in  this  action  were  A.  F. 
Post  and  B.  F.  Stevens.  F.  B.  Marsh, 
the  defendant,  was  an  author.  The 
plaintiff  Post  entered  into  negotiations 
with  the  defendant  for  the  purpose  of 
bringing  out  ati  illustrated  g^ide-book  to 
London,  the  letterpress  of  which  was  to 
be  supplied  bj  the  defendant. 

The  plaintiS  Stevens  was  a  trustee  for 
the  co-plaintiff  and  other  persous  who 
had  supplied  monej  and  were  interested 
in  the  proposed  publication,  and  it  had 
been  agreed  that  the  copyright  of  the 

fude  should  be  vested  in  the  plaintiff 
tevens  as  soch  trustee. 
The  work  was  proceeded  with  to  a 
considerable  extent,  a  portion  of  the 
manuscript  had  been  supplied  by  the  de- 
fendant, and  he  had  prepared  a  larger 
portion,  and  had  been  paid  a  large  part 


of  the  oonsideration-monej,  when  the 
parties  disagreed  as  to  the  title«page,  and 
the  defendant  refused  to  supply  any  more 
manuscript,  and  these  proceedings  re- 
sulted. The  plaintiffs  insisted  in  having 
the  work  described  as  *'  Kenny's  Illus- 
trated London,  D.  J.  Kenny  (assisted  by 
John  B.  Marsh),"  and  the  defendant  in- 
sisted on  having  his  own  name  as  that  of 
the  author.  J.  D.  Kenny  was  an  American, 
who  had  published  illustrated  guides  to 
American  towns,  but  had  no  connection 
with  the  proposed  publication.  The 
plaintiffs  claimed  that  the  defendant  might 
be  ordered  specifically  to  perform  two 
agreements  of  the  20th  of  March,  1878,  as 
modified  by  agreements  of  the  14th  of 
November,  1879,  and  the  19th  of  January, 
1880,  by  delivering  up  to  the  plaintiff 
Stevens  the  manuscript  of  *'  Kenny's 
Illustrated  Londbn,"  and  by  doing  and 
concurring  with  the  plaintiff  in  all  acts 
necessary  to  vest  the  copyright  of  the  said 
work  in  the  plaintiff  Stevens  (the  plain- 
tiffs thereby  offering  to  defray  all  the 
costs  of  such  acts)  ;  secondly,  an  injunc- 
tion to  restrain  the  defendantfrom  dealing 
with  the  manuscript  without  the  plain- 
tiffs' consent;  thirdly,  damages;  and 
fourthly,  costs. 

The  defendant  admitted  the  two  agree- 
ments of  the  20th  of  March,  1878,  one  of 
which  was  in  writing,  and  the  other 
verbal,  but  the  plaintiffs  afiBrmed  and  the 
defendant  denied  that  it  was  provided  by 
the  latter  that  the  defendant  would  not 
require  his  own  name  to  appear  as  author 
on  the  title-page.  On  the  evidence  his 
Lordship  believed  the  defendant's  asser- 
tion to  be  true. 

The  plaintiffs  pleaded  that  the  effect  of 
the  two  subsequent  agreements,  which 
were  in  writing,  was,  that  the  defendant 
would  complete  the  work  and  assign  the 
copyright  to  the  plaintiff  Stevens,  and  hold 
all  author's  rights  in  the  work  subject  to 
his  disposition.  The  defendant  denied 
the  alleged  agreements  in  writing  of  the 
14th  of  November,  1879,  and  of  the  19th 
of  January,  1880,  but  stated  that  on  the 
latter  day  he  had  agreed  to  go  on  with 
the  work  which  bad  been  broken  off  by 
the  desire  of  the  plaintiff  Post,  and  in- 
sisted that  his  name  must  appear  on  the 
title-page.  He  also  pleaded  that  the  only 
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title-page  proposed  by  the  plaintiff  was 
untrue  and  caloulated  to  deceive  the  pub- 
lic, and  that  no  relief  ought  to  be  given 
to  the  plaintiffs  wherebj  thej  could  carry 
out  such  deception. 

On  behalf  of  the  plaintiff  it  was  stated 
that  the  written  agreement  of  the  14th  of 
November,  1879,  could  not  be  put  in  evi- 
dence because  it  was  not  stamped.  But 
the  evidence  satisfied  his  Lordship  that 
it  had  existed  and  contained  recitals  that 
might  be  important. 

The  Statute  of  Frauds  and  the  impos- 
sibility of  giving  specific  performance  of 
such  an  agreement  were  also  pleaded. 

Mr,  North  and  Mr,  Lawson^  for  the 
plaintiffs,  contended  that  there  was  suffi- 
cient evidence  of  the  terms  of  an  agree- 
ment that  had  been  partly  performed  for 
the  Court  to  grant  specific  performance. 
A  complete  agreement  was  constituted 
by  the  agreement  of  January,  1880,  in  the 
reference  to  the  first  agreement  of  March, 
1878,  without  having  reference  to  the 
intermediate  agreement.  At  any  rate, 
specific  performance  of  the  agreement  in 
the  form  the  defendant  alleged  it  to  have 
been  made  would  be  decreed.  They  asked, 
in  case  of  their  not  being  allowed  specific 
performance,  for  damages. 

Mr,  Gookson  and  Mr,  Gardiner,  for  the 
defendant,  said  —  The  plaintiffs  relied 
on  an  agreement,  a  part  of  which  was 
or  might  be  material,  namely,  that  con- 
stituting the  alleged  agreement  of  No- 
vember, 1879,  which  part  had  not  been 
proved,  and  the  Court  could  not  decree 
specific  performance  or  give  damages  in 
respect  of  an  agreement  the  terms  of 
which  it  was  in  ignorance  of.  Moreover, 
the  title-page  which  the  plaintiffs  had 
always  insisted  on  was  fraudulent,  and 
the  Court  would  not  give  relief  in  respect 
of  a  claim  that  was  a  fraud  on  the  public. 

Mr,  North  replied. 

Fbt,  J.  (after  stating  the  facts)  said — 
The  first  question  which  arises  is  this : 
Can  the  plaintiffs  have  judgment  for 
specific  performance  of  the  agreements 
dated  the  20th  of  March,  1878,  and  the 
19th  of  January,  1880,  omitting  that  of 
the  14th  of  November,  1879  ?  In  my 
judgment  they  cannot    Knowing  as  I  do 


the  importance  of  producing  original 
documents  in  order  to  ascertain  what  the 
real  rights  of  the  parties  are,  it  appears 
to  me  impossible  to  give  the  plaintifb 
specific  performance  of  two  agreements 
when  I  know  that  three  actually  regulate 
the  right  of  the  parties. 

Mr.  North  very  ingeniously  argued  thai 
the  Court  must  either  take  the  statement 
of  the  plaintiffs  or  the  statement  of  the 
defendant,  so  that  if  you  take  the  statement 
of  the  plaintiffs  then  you  know  what  the 
agreement  of  November  was ;  if  yon  take 
the  statement  of  the  defendant  there  was 
no  such,  agreement  at  all,  and  therefore 
qttacunqiie  via  there  is  an  agreement 
which  ought  to  be  specifically  performed. 
I  decline  to  accede  to  that  argument. 
Often  and  often,  when  you  come  to  look 
at  the  original  documents,  it  appears  that 
neither  the  plaintiff  nor  the  defendant 
has  stated  the  truth  of  the  case.  I  do 
not  think  that  the  plaintiffs  can  come 
and  ask  the  Court  blindly  to  perform  that 
which  they  allege  to  exist,  but  do  not 
prove  when  the  defendant  puts  them  to 
the  proof  of  it. 

Then  arises  the  further  question,  Can 
the  plaintiffs  have  damages  for  the  breach 
of  an  agreement  of  this  sort,  when  one  of 
the  documents  which  they  allege  is  not 
produced?  I  give  the  same  answer  to 
that  question.  1  know  from  the  evidence 
of  Mr.  Stevens  that  this  suppressed  or 
non- produced  agreement  contains  a  mate- 
rial recital,  and  I  cannot  give  damages 
where  the  plaintiffs  sue  on  an  agreement 
they  do  not  prove. 

But  this  further  objection  appears  to 
me  to  lie  in  the  way  of  the  plaintiffs' 
success,  namely,  that  they  have  insisted 
throughout  on  a  form  of  title-page  which 
is  not  justified.  I  have  already  stated 
that  when  the  book  is  said  to  be  edited 
by  Kenny,  who  took  no  part  in  the  edit- 
ing of  it,  it  is,  in  my  opinion,  a  falsehood, 
and  therefore  a  fraud  on  the  public. 
Even  if  the  defendant  had  contracted 
that  he  would  allow  his  manuscript  to  be 
used  in  this  way,  it  would  not  be  the  less 
a  false  statement,  but  I  do  not  believe  he 
ever  so  contracted. 

Therefore,  in  my  judgment,  when  the 
plaintiffs  insisted  on  that  form  of  title- 
page,  as  their  own  statement  of  claim 
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says  ihej  did,  the  defendant  was  justified 
in  staying  his  hand  and  saying,  Inasmnoh 
as  yon  are  doing  that  which  is  not  true 
as  regards  the  puhlic,  and  which  is  not 
consistent  with  my  rights  under  the 
agreement^  I  will  not  supply  you  any 
farther  copy.  The  written  agreement,  it 
is  true,  does  not  express  anything  with 
regard  to  the  defendant's  name  appearing 
on  the  title-page,  but  that  certamly  can- 
not  give  the  plaintifEs  any  right  to  publish 
the  defendant's  work  with  a  falsehood  on 
the  face  of  it.  That  being  so,  it  appears 
to  me  that  the  plaintiffs  cannot  claim 
damages,  because  I  think  the  defendant 
was  justified  in  declining  to  g^  on  under 
such  cironmstances. 

If  it  had  been  shewn  that  the  defen. 
dant  had  agreed  to  accept  any  title-page, 
whether  true  or  fidse,  the  case  might 
have  been  different ;  and  for  that  reason 
I  have  investigated  carefully  the  trans- 
actions between  the  parties. 

The  result  is,  I  give  judgment  for  the 
defendant  with  costs.  But  it  must  not 
be  supposed  that  I  hold  the  defendant  is 
necessarily  entitled  to  retain  the  manu- 
script and  keep  the  money  if  the  plaintiffs 
are  willing  to  do  what  is  right. 


Solicitors — J.  H.  Johnson,  for  plaintiffii;  War- 
burton  &  De  Paula,  for  defendant. 


Jbssbl,  M.B. 
1880, 
Dec. 
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Practice — Partition — Bequest  for  Sale — 
Married  Woman — Authority — Bequest  for 
Sale  by  Counsel — Purchase-money — G(m- 
version — Election  to  take  as  Personalty — 
Fund  under  200i. — Separate  Examination 
—Partition  Act,  1876  (39  Sr  40  Vict  c. 
17),  #.6. 

An  order  for  the  sale  of  a  married 
woman^s  share  of  real  estate^  when  made 
with  her  consent  or  at  her  request  under 
section  6  of  the  Partition  Act^  1876,  operates 
as  a  conversion  of  such  sha/re  into  personal 
estate;  but  a  request  for  sale  under  thai 
section  should  he  made  by  a  person  with 
Vol.  dC^OHAKO. 


special  authority  to  act  on  her  behalf  in  the 
action,,  and  a  request  by  her  counsel  is  not 
sujpcient, 

Grookes  v,  Whitworth  (Law  Bep.  10 
Ch.  D.  289)  not  followed. 

Where  in  a  pa/rtition  action  the  share  of 
a  ma/rried  woman  in  the  proceeds  of  sale 
is  under  2001.  an  order  will  be  made  for 
payment  out  to  her  upon  her  separate  re^ 
ceipt  and  an  affidavit  of  no  settlement^ 
and  her  separate  examination  as  to  her 
election  to  take  the  money  as  personal 
estate  wiU  be  dispensed  with. 

In  re  Shaw  (49  Law  J.  Rep.  Ghano. 
213)  not  followed. 

Further  consideration. 

Action  for  the  sale  and  partition  of  real 
estate  devised  by  the  wiU  of  W.  Butler, 
deceased.  Gertain  of  the  parties  were 
infants  and  others  married  women,  who 
sued  and  were  sued  with  their  husbands. 

By  the  judgment,  dated  the  29th  of 
November,  1879,  the  plaintifis  and  defen- 
dants (other  than  the  infimts)  being 
entitled  to  more  than  a  moiety,  "  by  their 
counsel  requesting  a  sale  and  distrioution 
of  the  proceeds  instead  of  a  division," 
the  Gourt  ordered  an  enquiry  as  to  the 
parties  interested  and  an  enquiry  whether 
a  proposed  contract  for  sale  was  beneficial 
for  the  parties,  and,  if  so,  that  it  should  be 
carried  into  effect. 

The  chief  clerk  made  his  certificate  as 
to  the  parties  and  the  shares  in  which 
they  were  interested,  and  by  an  order  of 
the  22nd  of  April,  1880,  the  contract  was 
declared  to  be  for  the  benefit  of  the 
parties,  and  it  was  ordered  that  the  pro- 
perty should  be  conveyed  to  the  pul^ 
chaser,  and  the  purchase- money  paid  into 
Gourt.  The  contract  was  subsequently 
completed  and  the  purchase- money  paid 
into  Gourt  accordingly. 

The  action  now  came  on  for  further 
consideration,  and  it  was  proposed  by  the 
minutes  in  distributing  the  purchase 
money  to  pay  the  shares  of  the  married 
women,  amounting  to  about  502.  each,  to 
their  respective  husbands  *'  in  right  of  " 
their  wives. 

Mr.  J.  0.  Wood,  for  the  plaintiffs.— The 
only  question  that  arises  is,  whether  it  is 
necessary  that  the  married  women  should 
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be  Beparatelj  examined  to  signify  their 
election  to  take  their  shares  as  personal 
estate.    In 

In  re  Shaw  (uhi  stipra) 
Bacon,  Y.C,  held  it  necessary  where  the 
share  was  under  2002. 

I  submit  that  the  separate  examination 
is  nnneoessary,  seeing  that  the  order  for 
sale  is  made  upon  the  request  of  the 
married  women  under  section  6  of  the 
Partition  Act,  1876,  and  efPected  a  con- 
version of  their  shares  into  personal  estate, 
the  request  for  sale  by  their  counsel  being 
a  sufficient  compliance  with  the  section — 
Orookes  v.  Whitworth  (iM  supra). 
He  also  referred  to 

Standertng  y,  Holly  48  Law  J.  Bep. 
Ghanc.  382 ;  Law  Bep.  10  Gh.  D. 
652; 
Mildmay  v.  Quicker  46  Law  J.  Bep. 
Ghanc.  667 ;  Law  Bep.  6  Gh.  D. 
553; 
Kettand  v.  Futfard,  47  Law  J.  Bep. 
Ghanc.  94 ;  Law   Bep.  6  Gh.  D. 
491; 
Arnold  v.  Dixon,  Law  Bep.  19  Eq. 

113; 
lUmington  v.  Hartley,  Law  Bep.  14 
Gh.  D.  630. 
Mr.  Smalman  SmUh,  for  the   defen- 
dants. 

The  Masteb  of  the  Bolls. — I  must 
say  I  should  not  have  found  any  difficulty 
in  this  case,  had  it  not  been  for  two  de- 
cisions of  Yice-Ghanoellor  Bacon.  Those 
decisions  do  not  appear  to  me  to  be  quite 
consistent,  and  with  great  respect  I  do 
not  think  they  are  right. 

In  Orookes  v.  Whitworth,  the  Yioe- 
Ghanoellor  decided  that  in  a  partition  ac- 
tion a  request  for  sale  by  a  married 
woman  might  be  made  by  her  counsel  au- 
thorised to  act  on  her  behalf — ^that  is, 
without  her  separate  examination.  In 
In  re  Shaw  he  held  that  in  a  similar 
action,  a  married  woman's  election  to  take 
her  share  (thoagh  under  2001.)  of  the 
proceeds  of  sale  of  real  estate,  as  per- 
sonalty could  only  be  taken  by  her 
separate  examination. 

Both  things  are  very  simple:  in  one 
case  the  Goiurt  requires  evidence  of  the 
authority  to  make  the  request  for  sale  on 
behalf  of  the  married  woman  ;  and  in  the 


other,  it  requires  evidence  of  the  married 
woman's  desire  for  conversion  of  her 
realty  into  personalty. 

There  can  be  no  doubt,  I  think,  the 
word  "  authorised,"  in  the  6th  section  of 
the  Partition  Act,  1876,  must  mean  "  au- 
thorised in  some  special  manner,"  how- 
ever, the  Act  does  not  point  out  any 
special  manner.  The  Vice-Ghancellor 
seems  to  have  considered  that  the  autho- 
rity of  her  counsel  was  sufficient  to  signify 
a  married  woman's  request  for  a  sale; 
but  I  should  have  thought  the  Act  re- 
quired some  special  authority  beyond 
that ;  if  not,  I  do  not  see  why  the  same 
authority  should  not  be  sufficient  to 
signify  her  election  to  take  her  real  estate 
as  money.  The  Act  says,  '*  authorised  to 
act  on  behalf  of  "  the  married  woman,  or 
other  person  under  disability — ^tbat  is,  as 
I  have  already  pointed  out  in  Eiming^ 
ton  V.  Hartley,  ''  authorised  to  act  in  the 
action."  Here  no  one  is  authorised  to 
act  on  behalf  of  the  married  woman  in 
the  action,  for  when  a  married  woman 
appears  jointly  with  her  husband,  as  she 
does  here,  we  do  not  consider  it  her  ap- 
pearance at  all ;  it  is  the  habit  to  say  it 
IS  the  husband's  appearance.  Therefore, 
had  it  not  been  for  the  case  of  Orookes  v. 
Whitworth,  1  should  have  thought  the 
Court  would  require  some  separate  au- 
thority on  behalf  of  the  married  woman. 
Gertainly,  speaking  for  myself^  I  should 
not  be  satisfied  unless  there  were  some 
separate  and  special  authority  on  her 
behalf. 

Let  us  first  consider  what  the  Act 
means.  The  6th  section  says,  "  In  an 
action  for  partition,  a  request  for  sale 
may  be  made,  or  an  undertaking  to  pur- 
chase given  on  the  part  of  a  married 
woman,  infemt,  person  of  unsound  mind 
or  person  under  Uny  other  disability,  by 
the  next  friend,  guardian,  committee  in 
lunacy  (if  so  authorised  by  order  in 
lunacy)  or  other  person  authorised  to 
act  on  behalf  of  the  person  under  soch 
disability;  but  the  Gotirt  shall  not  be 
bound  to  comply  with  any  such  request 
or  undertaking  on  the  part  of  an  infant 
unless  it  appear  that  the  sale  or  purofaase 
will  be  for  his  benefit."  Now  a  sale 
under  that  section  of  the  Aofc^  in  my 
opinion,  operates  as  a  oouTendon.  Wlme 
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tike  Court  has  power  to  sell  an  infant's 
real  estate,  and  orders  it  to  be  sold,  the 
order  operates  as  a  conversion,  and  the 
estate  then  becomes  personalty.  There 
is  no  law  that  I  am  aware  of  which  says 
that  the  Gonrt  is  bound  to  preserve  an 
infant's  estate  as  realty  daring  infancy ; 
therefore,  if  the  Court  thinks  it  for  the 
benefit  of  the  infant  to  sell  his  estate,  it 
has  no  hesitation  in  making  an  order  for 
sale,  and  the  estate  then  becomes  con- 
verted into  personalty.  And  the  effect  is 
the  same  in  the  case  of  a  purchase.  You 
may  give  an  undertaking  on  behalf  of  an 
infant  to  purchase  real  estate,  and  this 
undertaking  operates  under  the  statute 
as  a  conversion  into  realty  of  the  infant's 
personal  estate  to  be  laid  out.  It  is, 
however,  the  practice  of  the  Court  to 
provide  against  the  consequences  of  con- 
version, because  it  is  considered  right  to 
do  so  ;  accordingly,  tbe  purchase  is  made 
in  a  manner  authorised  by  practice.  It  is 
not  necessary  to  reconvert  the  real  estate 
purchased  into  personalty;  the  practice 
in  Chancery  is  to  declare  the  estate  pur- 
chased out  of  the  infant's  money  sabject 
to  a  charge  in  favour  of  bis  personal 
estate.  That  is  the  practice,  but  there  is 
no  law  that  obliges  the  Court  to  do  so — 
it  is  the  practice,  but  not  the  law  ;  and, 
moreover,  the  fact  that  it  is  not  the  law 
is  shewn  by  the  practice  being  as  I  have 
stated.  In  other  words,  if  the  Court 
does  buy  an  estate  on  behalf  of  an  infont, 
there  is  no  law  which  compels  the  Court 
to  prevent  conversion  taking  place  ;  but, 
according  to  the  practice,  a  trust  is 
declared,  on  conveyance,  to  recoup  the 
infant's  personal  estate. 

Having  regard,  then,  to  the  sixth  sec- 
tion of  the  Partition  Act,  1876,  when  you 
have  a  request  for  sale  made  by  a  com- 
petent person,  all  the  consequences  will 
follow,  including  conversion. 

It  may  be  said,  however,  that  a  married 
woman  is  in  a  different  position  to  an 
infant,  because  she  is  absolute  owner  of 
her  real  estate,  snbject  to  her  husband's 
estate  as  tenant  by  the  curtesy,  and  that 
if  she  sells,  the  purchase-money  becomes 
his  estate,  suUect  only  to  her  equity  to  a 
settlement.  That  is  true;  but  the  Act 
has  enabled  her  to  judge  for  herself 
whether  she  shaU  sell  or  not.     She  could 
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no  doubt  have  sold  and  conveyed  her 
estate  before  the  Act,  by  a  deed  acknow- 
ledged under  the  Fines  and  Recoveries 
Act;  but  now,  instead  of  selling  by  a 
deed  acknowledged,  she  sells  by  statute ; 
that  is  to  say,  by  giving  her  consent. 
That  being  so,  if  the  married  woman  con- 
sents, there  is  a  conversion ;  if  she  does 
not  consent,  it  does  not  appear  to  me  that 
a  conversion  will  follow.  It  will  be  ob- 
served that  the  check  imposed  by  the 
latter  part  of  the  6th  section  as  regards 
a  sale  or  purchase  on  behalf  of  an  infant 
is  not  extended  to  the  case  of  a  married 
woman  ;  and,  singularly  enough,  it  is  not 
even  extended  to  the  case  of  a  person  of 
unsound  mind.  Perhaps  the  reason  for 
this  omission  is  that  the  draftsmen  forgot 
the  case  of  a  person  of  unsound  mind  not 
so  found  by  inquisition,  where  there 
ought  really  to  be  the  same  check.  The 
result  is  that,  in  my  opinion,  since  the 
Act  of  1876,  a  married  woman  consenting 
to  or  requesting  a  sale  of  her  real  estate, 
is  in  the  same  position  as  if  she  had  con- 
verted the  property  by  an  acknowledged 
deed.  Then  the  question  is,  Is  there 
sufficient  evidence  of  her  request  or  con- 
sent in  the  present  case  ?  1  am  of 
opinion  there  is  not.  There  should  be 
something  definite  to  shew  her  request  or 
consent.  It  appears  to  me  that  in  this 
case  the  authority  to  request  a  sale  is  not 
sufficient ;  or,  rather,  it  is  not  sufficiently 
proved. 

Then  I  come  to  the  next  point.  If  the 
married  woman's  authority  is  not  suf- 
ficiently evidenced,  the  purchase-money  is 
liable  to  be  laid  out  in  the  purchase  of 
other  reel  estate,  unless  she  elects  to  take 
it  as  personal  estate ;  and  she  can  signify 
such  election  by  separate  examination 
But  her  separate  examination  may  be 
dispensed  with  as  to  waiving  her  equity 
to  a  settlement  where  the  fund  is  under 
200L;  that  is  in  order  to  save  expense 
where  the  fund  is  small.  If  the  reason  is 
good  for  anything,  it  is  good  also  in  the 
case  of  a  sale  by  the  hasband.  If  the 
Court  can  dispense  with  examination  in 
the  one  case,  it  can  do  so  in  the  other, 
because  the  reason  why  formerly  the 
Court,  4}y  separate  examination,  took  a 
married  woman's  consent  to  treat  money 
arising  from  the  sale  of  her  real  estate  as 
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personal  estate,  was,  that  the  Court  would 
not  pat  her  to  the  expense  of  a  fine ;  so 
that  the  Gonrt  took  her  consent  npon  her 
separate  examination  in  lien  of  a  line. 

For  the  same  reason  that  the  Court 
will,  on  the  gpx>und  of  expense,  dispense 
with  examination  as  to  waiving  the  equity 
to  a  settlement  where  the  fund  is  small,  I 
shall  dispense  with  the  examinations  of  the 
married  woman  in  this  case ;  and  to  make 
the  analogy  to  the  established  practice 
complete,  1  will  order  the  money  in  each 
case  to  be  paid  out  to  the  married  women 
on  their  separate  receipt,  and  on  affidavits 
of  no  settlements  being  filed. 


Solicitor — J.  H.  Lee,  agent  for  D.  Whitdngham, 
Nottingham,  for  all  parties. 


[IN  THE  COUET  OF  APPEAL.] 
JlSSEL,  M.E. 
Bbett,  L.J. 

Cotton,  L.  J.  y  In  re  oayandbb's  trusts, 
1881. 
Jan.  26. 

Practice — Notice  by  Respondent  to  ash 
for  Variation  of  Order— Original  Appellant 
not  Interestedr^Eules  of  Oourt^  1875,  Order 
LVin.  rule  6. 

The  S8th  Order,  rule  6,  of  the  Bides  of 
Oourty  1875,  does  not  entitle  a  respondent 
to  give  notice  of  his  intention  to  ask  for  a 
variaiion  of  an  order  if  the  point  on  which 
he  desires  it  to  he  va/ried  is  one  in  which  the 
appellant  has  no  interest.  He  must  him- 
sdf  give  a  separaie  notice  of  appeal. 

On  the  24ith  of  April,  1880,  an  order 
was  made  upon  a  petition  that  a  fund 
standing  in  Court  should  be  sold,  and 
certain  JpaHi  of  the  proceeds  paid  to 
Macan,  Buckler  and  other  persons  men- 
tioned in  the  order. 

On  the  80th  of  July,  1880,  a  further 
order  was  made  discharging  the  former 
order,  and  ordering  Buckler  to  pay  the 
costs. 

Within  twen^-one  days  from  the  com* 
pletion  of  the  former  order,  Finnis  and 


Wylie,  the  assignees  of  Macau's  interest, 
gave  notice  of  appeal  to  vary  it  by  di- 
recting payment  to  them  instead  of  to 
Macan. 

Afterwards  Buckler  gave  notice  of  ap- 
peal against  the  order  of  the  30th  of  July, 
,1880,  asking  that  it  might  be  discbai^ed 
so  far  as  it  discharged  the  order  of  the 
28th  of  April,  1880,  and  directed  Buckler 
to  pay  the  costs. 

Finnis  and  Wylie  thereupon  wrote  and 
sent  a  letter  to  all  the.  parties  withdraw- 
ing their  notice  of  appeal,  but  at  the  same 
time  stated  that  they  intended  on  the  hear- 
ing of  Buckler's  appeal  to  contend  that  the 
Vice-Chancellor's  order  should  be  yaried 
in  accordance  with  the  terms  of  their 
notice  of  motion.  The  gpround  on  which 
they  claimed  to  vary  ^e  order  of  tiie 
yice-Ghancellor  in  no  way  affected  Buck- 
ler, the  appellant. 

Mr.  Bavey  and  Mr.  0.  H.  Turner^  for 
Buckler. 

Sir  H.  Ja/ihson  and  Mr.  OoU,  for  Loe, 
the  respondent  on  Buckler's  appeaL 

Mr.  Horton  Smith  and  Mr.  Dauney,  for 
Finnis  and  Wylie. 

Mr.  Northmore  Lawrence,  for  other  par- 
ties. 

Upon  the  opening  of  the  case  it  was 
agreed  between  Loe  and  Buckler  that 
Buckler's  appeal  should  be  withdrawn. 
Finnis  and  Wylie  thereupon  claimed  that 
the  order  under  appeal  should  be  varied  in 
the  manner  mentioned  in  their  letter. 

Jbssel,  lit.E. — It  is  important  to  make 
a  remark  with  regard  to  a  point  of  prac- 
tice, lest  other  practitioners  should  be 
misled  as  has  happened  here.  Order 
LYIII.  rule  6  is  as  follows.  [Beads  tiie 
Order  down  to  ^'such  contention."] 
Now  the  last  words  are  general;  but 
looking  at  the  first  few  words  of  the 
rule,  it  is  obvious  that  the  notice  directed 
to  be  given  by  the  rule  is  to  stand  in 
the  place  of  a  cross  appeal,  and  an  ap- 
peal on  a  point  which  does  not  affect 
the  appellant  cannot  be  a  cross  appeal. 
It  is  true  the  notice  may  affect  others; 
but  in  that  case  notice  of  appeal  must 
be  served  upon  them.  But  it  was  never 
intended,  by  dispensing  with  the  neces- 
sity of  presenting  a  substantive  croaa 
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appeal,  to  enable  a  respondent  to  bring 
forward  an  entirely  separate  contention 
between  himself  and  another  respondent 
with  which  the  appellant  has  nothing 
whateyer  to  do.  Therefofe,  where  a 
respondent  wishes  to  bring  forward  a 
question  not  affecting  the  appellant,  he 
most  bring  an  independent  appeal.  An- 
other reason  shewing  that  this  is  the  trae 
constmction  of  the  rule  is  this,  that  no- 
tice of  the  cross  appeal  must  be  given  to 
the  appellant;  and  why  is  notice  to  be 

S'yen  to  the  appellant  who  ex  hypothen 
IS  nothing  to  do  with  the  question  P  I 
am  reported  to  haye  said  before,  and  I 
now  repeat  what  I  so  said,  that  if,  npon 
an  appeal,  notice  by  way  of  cross  appeal 
baa  been  given,  the  appellant  cannot  with- 
draw his  appeal.  He  may  withdraw  it 
of  course  when  he  comes  into  Gonrt,  but 
he  cannot  withdraw  it  previously,  so  as 
to  prevent  the  appellant  by  way  of  cross 
appeal  firom  going  on  with  his  appeal  and 
baying  his  point  argued. 

Bbbtt,  L.J.,  and  Ootton,  L.J.,  con- 
curred. 

Leave  given  to  Fkmie  and  Wylie  to 
give  notice  of  appeal  within  a  week. 


Solicitors— T.  W.  Buckler,  appellant,  in  person ; 
W.  H.  Orchard ;  Fownall,  Son,  Cross  &  Knott ; 
Finnis  &  Wylie ;  W.  W.  Elliott;  W.  J.  Godden; 
and  S.  J.  Wright,  for  respondents. 
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LSMAN    V.    THE   Y0RE8HJBE 
RAILWAY  WAGGON  COMPANY. 


Agreement  for  Sale  or  Hire — Power  of 
JHstrew — Bankruptcy — Fra/ud  on  the  Bank- 
ruptcy Law — Reputed  Ownership — Juris- 
diction in  an  Action  under  Section  13  of 
Bankruptcy  Act — Bankruptcy  Act^  1869, 
ss.  13  and  34. 

Agreefmmifar  the  hire  of  railway  waggons 
for  the  term  of  five  years  at  a  yearly  rent 
of  101,  apiece,  with  power  to  the  lessors^ 
when  the  rent  should  he  in  arrearfor  seven 
days,  to  distrain  goods  on  the  lessee* s  pre^ 
mieee,  and  sell,  4'c*>  <m  landlords  may  on 
dutresa  for  rent^  ihe  lessee  at  the  end  of  the 


term  to  have  the  option  of  purchasing  the 
waggons  for  6s.  each. 

The  lessee  hamng  gone  into  liquidation, 
the  lessors  distrained  under  the  agreement. 

The  agreement  being  admitted  to  be  of  a 
usual  character  having  regard  to  the  subject- 
matter,  a  motion  in  an  action  by  the  debtor 
and  the  receiver  under  his  petition  to  restrain 
proceedings  upon  the  distress  was  refused. 

The  agreement  and  the  distress  there^ 
under  were  held  not  to  be  in  fraud  of  the 
general  creditors  in  the  lessee^s  bankruptcy. 
A  power  to  distrain  will  not  by  itself  in  an 
ordinary  ease  render  such  an  agreement 
fraudulent  against  creditors  in  bankruptcy. 

Qu89re,  whether  the  jurisdiction  under 
section  13  of  the  Bankruptcy  Act,  1869, 
to  restrain  proceedings  can  be  exercised  in 
an  action. 

By  an  agreement  dated  the  5th  of 
January,  1880,  the  Yorkshire  Railway 
Waggon  Company  entered  into  an  agree- 
ment with  Messrs.  D.  New  &  Co.,  iron- 
masters (therein  called  the  tenants),  by 
which  it  was  agreed  that  the  company 
should  let,  and  the  tenants  should  hire, 
for  the  term  of  five  years  from  the  15th 
of  January,  1880,  twelve  railway  waggons 
therein  specified,  for  use  in  Qreat  Britain, 
at  the  yearly  rent  of  101.  for  each,  pay- 
able quarterly  in  advance,  with  interest 
at  ten  per  cent,  on  any  sum  not  paid 
within  seven  days  from  its  becoming 
due.  The  tenants  were  to  keep  the 
waggons  in  good  repair,  not  to  loaa  them 
beyond  as  therein  mentioned,  nor  with 
particular  materials  therein  mentioned, 
and  to  pay  certain  penal  rents  for  loading 
otherwise  than  as  stipulated ;  were  not  to 
underlet,  assign  or  part  with  the  posses- 
sion of  the  waggons  without  the  com- 
pany's consent,  nor  assume  the  ownership 
thereof,  or  the  having  any  other  interest 
therein  than  that  of  tenant  under  the 
agreement,  and  keep  unde&ced  on  each 
waggon  the  name  plates  of  the  company 
and  the  number  of  the  waggons  ;  not  to 
alter  the  waggons  without  consent,  and 
to  make  good  damage.  The  company 
were  to  have  power  to  inspect  the  wag- 
gons, and  to  repair  them  at  the  tenants* 
expense,  upon  default  of  repair  after 
notice.  The  ag^reement  oontnined  the 
following  further  clauses : — 
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5.  If  the  tenants  fail  to  pay  any 
money  for  seven  days  after  the  appointed 
day,  or  to  perform  or  observe  any  stipu- 
lation on  their  part  herein  contained  for 
seven  days  after  notice^  from  the  com- 
pany requiring  performance  thereof,  or  if 
they  become  l»nkrapt  or  make  an  as- 
signment for  benefit  of  or  compoand  with 
their  creditors,  or  if  any  of  the  said  wag- 
gons  be  or  become  liable  to  be  distrained, 
seized  or  taken  in  ezecntion,  the  company 
may  at  any  time  and  any  place  seize  and 
take  away  aU  or  any  of  the  said  waggons 
and  all  goods  then  therein  and  end  this 
agreement  if  they  think  fit,  and  sell  and 
dispose  of  the  said  goods  as  in  case  of 
distress  for  rent  on  leases  for  years,  bat 
no  snch  seizure  or  taking  away  of  any 
waggon,  or  selling  and  disposing  of  goods, 
shfdl  prejudice  any  right  of  action  for 
recovery  of  any  rent  or  damage  for  breach 
of  this  agreement  in  any  respect.  And  it 
ia  agreed  that  the  said  rent  shaU  be 
deemed  due  for  the  whole  of  the  quarter 
current  at  the  time  of  the  same  seizure 
or  taking. 

6.  YHienever  the  said  rent  shall  be  in 
arrear  for  seven  days  the  company  may 
enter  upon  the  land  or  premises  of  the 
tenants  and  distrain,  remove,  impound, 
keep,  sell  and  dispose  of  any  goods, 
chattels  or  effects  therein  for  the  rent  so 
in  arrear,  and  do  all  such  acts  and  exer- 
cise all  such  powers,  rights  and  remedies 
for  satisfying  the  same  arrears,  and  the 
cost  of  and  mcident  to  the  same  distress 
as  landlords  may  do  and  exercise  in  cases 
of  distresses  for  rent  on  leases  for  years. 

7.  That  at  the  expiration  of  the  said 
tenancy  the  tenants  shall  forthwith  de- 
liver up  the  said  waggons  to  the  said 
company  at  Wakefield  in  good  working 
order,  free  from  aU  charges  for  freight  or 
otherwise,  unless  the  waggons  be  pur- 
chased by  the  tenants  as  provided  in  the 
following  clause. 

8.  That  on  the  due  completion  of  this 
agreement,  and  on  payment  within  seven 
days  after  the  same  shaU  become  due  of 
all  rents,  interest  and  other  moneys  pay- 
able hereunder  for  the  full  period  of  five 
years  for  each  waggon,  it  is  hereby  agreed 
that  the  said  tenants,  their  executors,  ad- 
ministrators and  assign  shall  have  the 
option  of  purdhaaiiig  all  or  any  of  the 


said  waggons  for  the  price  or  siim  of  ht, 
each. 

Alfred  James  New  succeeded  to  the 
business  of  D.  New  &  Co.  in  July,  1880, 
and  adopted  the  above  agreement  on  their 
part.  On  the  3rd  of  tianuary,  1881,  he 
presented  a  petition  for  liquidation,  under 
which  Leman  was  appointed  receiver. 
The  company's  bailiff,  on  the  24th  of 
January,  distrained  for  602.  15«.  for  rent 
and  arrears  of  rent  due  under  the  agree- 
ment, and  seized  a  locomotive  tank  engine 
stated  to  be  of  the  value  of  200Z. 

A  trustee  of  the  debtor's  estate  not 
having  been  appointed,  the  receiver  of 
the  debtor  bommenoed  this  action  against 
the  company  for  an  injunction  to  restrain 
them  from  removing  or  selling  the  dis- 
tress, and  from  further  distraining.  The 
plaintiffs  obtained  an  inlervm  injunction, 
and  now  moved  to  continue  it.  It  was 
not  disputed  in  the  argument  that  the 
hiring  of  waggons  on  terms  such  as  the 
present  was  usual. 

Mr.  W.  Pearson  and  Mr.  B.  BoberiSy  for 
the  plaintiffs,  after  argpiing  that  the  dis- 
traint was  excessive,  took  the  point  that 
the  transaction  was  a  fraud  on  the  bank- 
ruptcy laws.  The  moneys  payable  were 
really  for  the  purchase-money  and  in- 
lierest  thereon,  not  rent  at  alL  A  distress 
could  not  be  executed  after  bankruptcy, 
unless  within  the  exceptions  in  section  34 
of  the  Bankruptcy  Act — 

Ex  parte  WtUiamBy  4i7  Law  J.  Bra. 

Bankr.  26;  Law  Bep.  7  Gh.  D. 

138. 

Ex  parte  The  Birmingham^  ^.,  Av- 

lighi  Gompanyy  40  Law  J.   Bep. 

Bankr.  52 ;  Law  Bep.  11  Eq.  615, 

was  distinguished  by  the  Court  of  Appeal 

in 

Ex  parte  HiU^  46  Law  J.  Bep.  Bankr. 
116  ;  Law  Bep.  6  Ch.  D.  63. 
If  not  protected  by  section  3^  the 
distress  was  a  1^^  process  restrainable 
under  section  13. 

Mr,  Qraham  RcuUngs  and  Mr,  BmUmg^ 

for   the    defendants. — This  case  is  not 

within  section  4  of  the  Bills  of  Sale  Act. 

[Hall,  V.C. — I  will  relieve  you  from 

arguing  that.] 

With  regard  to  the  13th  section  of  the 
Bankrupted  Act,  this  Court  baa  not  to 


Vol.  50.] 

Lemtm  t.  Yorkskiri  Baihoay  Waggcn  Co. 

adininiBter  that  enactment;  and  in  any 
case,  the  present  case  is  one  of  a  bona  fide 
vent. 

Mr*  Pearson^  in  reply. — ^This  Court  has 
the  same  jorisdiction  as  the  Court  of 
Bcmkmptcy  as  regards  persons  who,  like 
the  waggon  company,  are^  outside  the 
bankruptcy. 

Hall,  V.C. — Supposing  this  Court  can 
properly  entertain  this  question,  under  the 
circumstances  there  would  still  remain  to 
be  considered  the  question,  whether  upon 
the  merits  any  case  has  been  made  for 
the  interference  of  this  Court.  It  is 
said  that  this  proceeding  is  a  device  and  a 
sham,  and  on  that  gpround  the  instrument 
ought  to  be  considered  as  being  inopera- 
tive as  against  the  general  creditors  in 
bankrupt^.  From  what  Mr.  Roberts 
said,  I  rather  collected  that  the  proceed- 
ing was  one  which  was  commonly  re- 
sorted to,  and  that  the  practice  of  letting 
property  into  the  hands  of  a  person  who 
may  in  the  exerdse  of  an  option  become 
tbe  owner  of  that  property,  is  not  other- 
wise than  common.  That  seems  to  be 
admitted,  but  I  cannot  see  my  way  to 
suppose  that  any  case  of  reputed  owner- 
ship on  general  grounds,  by  reason  of  the 
nature  of  the  agreement,  and  so  forth, 
coold  be  established,  particularly  when 
it  is  said  that  it  is  a  common  and  well- 
known  mode  of  dealing  with  waggons. 
The  question  is.  What  is  the  subject  of 
tbe  i^preement  ?  We  know  that  perfectly 
well.  It  is  a  waggon  company.  It  is 
the  common  coarse  of  business  to  let 
waggons  in  this  way.  Therefore,  there 
is  nothing  in  the  agreement  itself  which 
could  be  considered  as  indicating  any- 
thing like  fraud  upon  the  creditors.  The 
practice  was  known,  and  therefore  they 
were  not  misled  in  any  way  1^  the  pos- 
session of  the  particular  property  the  sub- 
ject of  the  agreement.  The  power  to 
take  under  a  distress  whatever  can  be  dis- 
trained in  an  ordinary  case  does  not  in 
itself  indicate,  as  it  seems  to  me,  anything 
in  the  nature  of  fraud,  or  anything  in  the 
nature  of  such  a  dealing  as  upon  general 
principles  the  Court  ought  to  interfere 
with,  and  say,  *'  You  are  not  entitled  to 
take  possession  under  the  clause  in  the 
agreement  of  what,  according   to^  that 
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agreement,  you  are  entitled  to  take  pos- 
session of  for  the  purpose  of  satisfying 
that  demand."  That  seems  to  me  to  be 
the  correct  view,  even  assuming  that  this 
Court  has  jurisdiction  to  deal  with  this 
question.  The  motion  will  be  refused 
with  costs. 

Mr,  Pearson  asked  for  leave  to  amend 
the  writ  by  naming  the  trustee  as  co- 
plaintiff,  and  that  the  order  might  be  dated 
after  the  amendment.  He  said  that  a 
trustee  would  probably  be  appointed  to- 
day. 

Mr,  HaaHngs  objected,  and 

Hall,  V.C,  declined  to  give  leave. 


Solicitors— -Torr  &  Co.,  agents  for  Wells  &  Hind, 
Nottingham,  for  plaintiff;  Singleton  &  Tatters- 
h^  agents  for  Gill  &  Hall,  Wakefield,  for  de- 
fendants. 


} 


BAILLIB  t;.  TBAHESKI. 


Malins,  V.C. 

1881. 

Feb.  22. 

Hmband  cmd  Wife — Jovnt  Tenancy — 
Personal  Estate— Severance — Marriage-^ 
Oovencmt  to  assign. 

The  setUement^  made  on  the  marriage  of 
Ay  contained  a  covenant  by  her  and  her  m- 
tended  husband  to  assign  to  the  trustees  any 
personal  estate  which  should,  during  the 
coverture,  vest  in  her  or  in  her  husba/nd  in 
her  right.  At  this  time  she  was  entitled, 
as  joint  tenant  with  her  sister,  to  certain 
personal  property,  expectant  on  the  death  of 
B,  B  died  during  the  coverture  : — Held, 
that  the  joint  tenancy  was  severed  by  the' 
marriage,  amd  also  by  the  covenant  to 
assign. 

Special  Case. 

George  Traheme,  being  entitled  to  per- 
sonal estate  in  remainder,  expectant  upon 
the  death  of  Frances  Boyds,  by  a  codicil 
to  his  will  gave  the  same  to  his  daughters, 
the  defendant  Ellin  Baillie  (then  Ellin 
Traheme)  and  Frances  Traheme,  as  joint 
tenants. 

He  died  in  1853. 

By  an   indenture  dated  the  19th  of 
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April,  1854,  and  made  between  the  plain- 
tiff Hamilton  Baillie,  of  the  first  part; 
the  defendant  Ellin  Baillie  (then  Ellin 
Traheme,  spinster),  of  the  second  part ; 
and  John  Martin  (since  deceased),  the 
defendant  Evan  Bullie,  Hngh  Entwistle 
(since  deceased)  and  the  defendant 
George  Traheme,  of  the  third  part  (being 
the  settlement  made  in  contemplation  of 
the  marriage  shortly  afterwards  solem- 
nised between  the  plaintiff  and  his  wife), 
after  reciting,  amongst  other  things, 
that  Ellin  Baillie  had  lately  transferred 
the  sum  of  5,000Z.  consols  into  the  names 
of  the  trustees  of  the  settlement,  it  was 
witnessed  that  the  tmstees  should,  after 
the  marriage,  stand  possessed  of  the 
5,0002.  consols  upon  certain  trusts  for 
the  benefit  of  Ellin  Baillie,  her  husband 
(the  plaintiff)  and  the  children  of  the 
marriage.  And  it  was  by  the  same  settle- 
ment further  witnessed  that,  in  pursuance 
of  the  agreement  therein  referred  to  as 
the  *'  aforesaid  agreement "  (though  there 
was  not  in  £bm^  any  such  agreement  men- 
tioned), each  of  them,  the  plaintiff  and 
Ellin  &billie,  covenanted  with  the  trustees, 
that  in  case  the  marriage  should  be  solem- 
nised, and  any  personal  estate  should  at 
any  time  or  times  during  the  coyerture 
be  given  or  bequeathed  to,  or  in  any 
manner  vest  in,  Ellin  Baillie,  or  in  the 
plaintiff  in  her  right,  then  the  plaintiff 
and  Ellin  Baillie  respectively  would 
execute  all  such  deeds  and  assurances  as 
should  be  necessary  for  properly  assigning 
the  same  to,  or  vesting  the  same  for  all 
the  rights  and  interests  of  Ellin  Baillie 
or  of  the  plaintiff  as  her  husband  therein, 
in  the  trustees,  so  that  the  same  might  be 
held  by  them,  upon  such  of  the  trusts 
thereinbefore  expressed  concerning  the 
5,0002.  consols  as  should  be  then  capable 
of  taking  effect. 

Frances  Traheme  died  in  1872,  a 
spinster  and  intestate.  The  defendant 
George  Traheme  was  her  administrator. 
Frances  Boyds  died  in  1880. 

The  question  submitted  for  the  opinion 
of  the  Court  was,  whether  the  marriage 
operated  as  a  severance  of  the  joint 
tenancy  created  by  the  codicil  to  the  will 
of  George  Traheme;  and  whether  the 
covenant  in  the  settlement  also  operated 
as  a  severance. 


Mr,  Higgins  and  Mr.  StevetUf  for  the 
plaintiff  Hamilton  Baillie. — The  joint 
tenancy  was  not  severed  by  the  marriage; 
nor  was  it  severed  by  the  covenant  to 
assign  contained  in  the  settlement. 

OdldweU  V.  FeUotoes,  39  Law  J.  Rep. 
Ghanc.  618;  Law  Rep.  9  £q. 
410, 
may  be  cited  against  us,  but  in  that 
case  there  was  substantially  an  agree- 
ment to  settle  the  particular  property. 
They  also  referred  to 

Leah  v.  MacdowaU,  32  Beav.  28. 
Mr.  Fiddf   for  the  defendant  George 
Traheme,  the  administrator  of  Frances 
Traheme. — The  marriage  of  Mrs.  Baillie 
severed  the  joint  tenancy — 

Bracehridge  v.  Oook^  Plowd.  416 ;  Co. 
Lit.  185  6. 
In 
Be  Barton's  WiU,  10  Hare,  12 ; 
and 

Armstrong  v.  Armstrong^  38  Law  J. 
Bep.  Chano.  463 ;  Law  Bep.  7  Eq. 
518, 
it  was  held  that  marriage  did  not  effect  a 
severance,  only  beoauBe  the  property  did 
not  fall  into  possession  during  the  cover- 
ture. Here  tiie  property  fell  into  posses- 
sion during  the  coverture. 

Secondly,  the  covenant  to  assign,  con- 
tained  in  the  settlement,  severed  the 
joint  tenancy — 

Oaldwell  V.  Fellowes  (ubi  supra). 
Mr.  OrachnaUj  for  the  other  trustee  of 
the  settlement  and  Mrs.  Baillie. 

Malins,  V.C. — The  question  is,  whe- 
ther there  has  been  a  severance  of  the 
joint  tenancy  which  existed  between  Mrs. 
baillie  and  Frances  Traheme  under  the 
will  of  Georgo  Traheme.  Now  any  one 
of  two  joint  tenants  may  sever  the  joint 
tenancy  by  an  act  of  alienation.  Per- 
sonal property  may  be  aliened  in  many 
ways — ^for  instance,  by  deed  or  by  mar- 
riage. Marriage  gives  to  the  husband 
the  personal  property  of  the  wife  in  pos- 
session, and  is  as  much  an  alienation  as  if 
the  alienation  were  effected  by  deed.  It 
will  also  vest  in  the  husband  all  the  per- 
sonal property  of  the  wife  which  falls  into 
possession  during  the  coverture.  There* 
fore  if  a  woman,  being  one  of  two  joint 
tenants,  marries,  the  result  is  a  severanoe, 
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and  on  the  death  of  one  of  the  joint 
tenants  there  is  no  snrvivorahip. 

Here  at  the  time  of  the  marriage  the 
property  was  reversionary ;  and,  if  it  had 
oontinaed  rerersionary  dnring  the  cover- 
ture, I  think  there  wonld  have  heen  no 
severance*.  In  snch  a  case  it  could  not 
have  heen  reduced  into  possession  hy  the 
husband,  and  the  jus  acoresc&ndi  would 
prevaO.  On  this  ground  it  was  decided 
in  Be  Barton's  WUl  and  Armstrong  v. 
Armstrong  that  there  was  no  severance. 
But  here  the  property  fell  into  possession 
during  the  marriage.  I  think,  therefor^ 
that  the  marriage,  in  the  events  which 
happened,  operated  ai9  a  severance.  This 
conclusion  is  in  accordance  with  the 
opinion  of  the  Court  on  the  first  of  the 
two  points  in  Braeehridge  v.  Oook, 

Independently  of  the  point  which  I 
have  discussed,  I  should  have  thought,  on 
the  authority  of  OaldweU  v.  FelUnves,  that 
the  joint  tenancy  was  severed  by  the 
covenant  contained  in  the  settlement  to 
settle  all  property  which  should  vest  in 
Mrs.  Baillie  or  in  her  husband  in  her 
right  during  the  marriage. 


Solteitoi»<~C.  W.  Stevens,  for  plaintiff  and  for 
defendant*  Etbd  Baillie  and  Ellin  Maria 
Baillie ;  Field,  Kosooe  &  Co.,  agents  for  Bubb 
&  Co.,  Cheltenham,  for  defendant  George  Mont- 
gomery Tiaherne. 


Hall,  V.C.      "l 
Feb.  8,  9, 10, 11,  >bobbbt8  v.  bichaeds. 
12, 14,  26.      J 

Watercourse —  EasoTnent  —  Prescription 
— Natural  or  ArHJictal  Stream — Biparian 
Bights. 

The  plaintiff  was  {he  owner  of  a  farm 
suppUea  wUh  toater  hy  a  small  watercourse 
originating  in  a  natural  sprifig  on  the 
plainiiff*s  landy  flowing,  first,  through  the 
plainUff*s  land,  next  through  the  defen^ 
dant's  land,  and  then  through  the  plaintiff's 
land  to  the  plaintiff's  house.  For  seventy 
years  ami,  vfwa/rds^  prior  to  1879,  the 
Vou  50.— Ckaxc. 


plaintiff  had  almost  exdusieely  enjoyed  (he 
watercourse.  In  1879,  however,  the  defen" 
dant,  hy  means  of  a  pipe,  appropriated 
nearly  aU  the  water  for  the  use  of  newly 
huilt  houses.  The  plaintiff  claimed  the  ex^ 
elusive  use  of  the  water,  and  alleged  that 
the  watercourse  through  the  defendam^s  land 
was  artificial,  and  constructed,  ai  a  time 
immemorial,  for  the  sole  henefit  of  the 
plaintiff  and  his  predecessors : — Held,  that 
as  no  one  coutd  teU  when  the  artificial  part 
(if  any)  of  the  watercourse  was  made,  the 
watercourse  must  he  deemed  to  he  a  natural 
stream;  or,  if  in  part  artificial,  to  have 
heen  made  so  as  to  give  all  the  rights  of  a 
riparian  proprietor  to  the  defendant  and 
his  predecessors  in  title. 

Sutoliffe  V.  Booth  (32  Law  J.  Bep.  Q.B. 
136)  considered  and  approved. 

The  plaintiff  was  the  owner  in  fee- 
simple  of  a  small  farm,  known  as  Tir 
Goch  (or  Ty  Goch),  in  the  parish  of 
Llanaber,  in  the  county  of  Merioneth. 
This  feum  derived  its  water  supply  from 
a  small  stream  or  watercourse  which 
flowed  in  the  following  channel :  it  origi* 
nated  in  a  natural  well  or  spring  on  tibe 
plaintiff's  land  (at  a  point  marked  A  on 
a  certain  plan  used  at  the  trial),  and 
thence  flowed  for  some  distance  wholly 
through  the  plaintiff's  land ;  it  then  (at  a 
point  marked  B  on  the  plan)  entered  the 
defendant's  land  and  flowed  wholly 
through,  but  very  near  to  the  boundary 
of,  such  land ;  it  then  again  (at  a  point 
marked  0  on  the  plan)  entered  the  plain, 
tiff^s  land,  and,  enclosed  at  thistpart  of 
its  course  by  a  covered  drain,  made  its 
way  to  the  plaintiff's  house,  and  thence  in 
a  south-westerly  direction.  The  stream 
had  apparently  flowed  in  this  channel 
from  time  immemorial,  and  it  was  proved 
in  evidence  that  for  seventy  years  and 
upwards,  prior  to  1879,  the  pliuntiff  and 
his  predecessors  in  title  had  had  sub- 
stantially the  sole  exclusive  and  uninter- 
rupted enjoyment  and  use  of  the  water- 
oourse,  and  that  the  only  use  which  the 
defen^mt  had  ever  made  of  it  was  that 
two  cows  and  a  horse,  which  from  time  to 
time  were  depastured  on  his  land,  had 
drunk  the  water. 

In  the  month  of  March,  1879,  the  de- 
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f endant,  who  had  some  years  previoaslj 
erected  on  his  riparian  land,  but  at  a 
considerable  distajice  from  the  stream, 
some  lodging-hooses,  fitted  with  baths, 
&c.,  caosed  a  one-inch  pipe  to  be  inserted 
into  the  stream  where  it  flowed  through 
the  defendant's  land,  and  hy  means  of 
such  pipe  conveyed  the  water  therefrom 
for  the  household  use  of  these  houses.  It 
was  alleged,  and  not  apparently  denied, 
that  the  pipe  so  inserted  was  capable  of 
carrying  away  six  times  the  volume  of 
water  which  usually  flowed  down  the 
stream. 

The  eflect  of  this  act  of  the  defendant 
was  to  deprive  the  plaintiff  to  a  very 
great  extent,  in  fact,  aimost  wholly  to  cut 
off,  his  necessary  water  supply,  and  he 
accordingly  brought  this  action  against 
the  defendant,  claiming  an  injunction  to 
restrain  the  defendant  from  diverting  the 
water  or  any  of  the  water  from  the  water- 
course, and  from  employing  any  means 
to  prevent  the  water  from  the  said  well 
or  spring  and  the  water  in  the  water- 
course from  flowing  in  its  natural  or 
accustomed  course  to  the  plaintiff's 
premises,  and  from  permitting  to  continue 
on  the  defendant's  lands  any  dndn  pipe 
or  channel,  having  the  effect  of  diverting 
any  of  such  water,  or  interrupting  or 
interfering  with  the  plaintiff's  water 
supply. 

By  his  statement  of  claim  the  plaintiff 
alleged  (paragraph  3)  that  the  said 
channel  or  watercourse,  where  it  passed 
through  the  defendant's  land,  was  arti- 
ficially formed  upwards  of  twenty  years 
before  the  acts  of  the  defendant  com- 
plained of,  and,  in  fact,  before  the  memory 
of  any  living  person,  for  the  purpose  and 
with  the  effect  of  conveying  the  whole  of 
the  water  from  the  said  spring  or  well  to 
Tir  Goch  House ;  and  (paragraph  5) 
that  if  the  owners  or  occupiers  of  any 
land  or  tenements  of  the  defendant  ever 
had  any  rights  as  riparian  owners  in 
respect  of  the  original  natural  channel, 
such  rights  (other  than  the  right  for  cattle 
to  drink,  if  that  had  any  reference  to  the 
natural  channel)  had  long  since  ceased  to 
exist;  and^  (paragraph  6)  that  the  plain- 
tiff and  his  predecessors  in  title  had  for 
twenty  yean  and  upwards,  and,  in  &ot, 


from  time  immemorial,  enjoyed  and  exer- 
cised as  of  right  the  right  to  enter  on  the 
defendant's  land,  and  to  keep  in  repair 
the  said  channel  or  watercourse.  It  was 
further  alleged  that  the  only  inhabited 
tenements  on  the  defendant's  land  until 
the  erection  of  the  houses  next  after  men- 
tioned, were  two  cottages,  situated  at  a 
distance  from  the  watercourse,  and  near 
to  a  turnpike  road  ;  that  the  occupiers  of 
the  said  cottages  always  derived  their 
supply  of  water  from  a  brook  called  the 
Geilwart  brook,  which  crossed  the  said 
turnpike  road  near  the  cottages ;  that  the 
occupiers  of  the  cottages,  and  of  the  defen- 
dant's land,  never  had  any  use  of  the  said 
channel  or  watercourse  as  riparian  owners 
or  otherwise,  except  by  allowing  their 
cattle  to  drink  there ;  that  about  ten  years 
ago  the  defendant  took  down  the  cottages 
and  erected  at  or  near  the  site  thezeof 
some  lodging-houses,  fitted  with  baths 
and  waterclosets,  but  that  until  1879  the 
defendant  arranged  for  and  obtained  a 
supply  of  water  for  the  said  houses  from 
the  deilwart  brook,  and  the  occupiers  of 
the  said  houses  never  had  any  use  of  the 
said  channel  or  watercourse. 

The  evidence  as  to  the  natural  or 
artificial  character  of  the  watercourse 
was  to  some  extent  conflicting;  it  ap- 
peared, however,  that  where  the  stream 
first  entered  the  defendant's  land  it  flowed 
for  some  little  distance  in  a  course  which 
might  be  natural,  but  that  for  the  last 
part  of  its  course  through  such  land  it 
was  protected  by  an  embankments  varying 
from  twenty  inches  to  two  feet  uiree 
inches  in  height,  the  surface  of  the  water 
being  about  three  inches  above  the  level 
of  the  soil.  There  was  evidence  shewing 
that  the  plaintiff  and  his  children  had 
from  time  to  time  for  many  years  past 
entered  on  the  defendant's  land  for  the 
purpose  of  repairing  the  embankment, 
removing  obstructions  and  clearing  the 
stream.  It  appeared  also  that  the  de- 
fendant during  the  last  ten  years  had 
constantly  repaired  the  embankment 
where  it  nad  been  damaeed  by  his  cattle^ 
and  had  cleansed  out  the  oed  of  the  stream 
for  the  purpose  of  keeping  the  water  off 
his  land.  The  defendant  had  been  in 
personal  oooupation  for  about  ten  yean 
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before  the  oommenoement  of  thiB  aotuniy 
the  land  b&ying  before  that  period  been 
in  the  ooonpation  of  a  tenant. 

Some  evidence  was  also  tendered  for 
the  purpose  of  shewing  that  the  defen- 
dant's  rights  had  been  lost  by  severance 
of  the  portion  of  hia  riparian  tenement 
on  wluoh  the  houses  were  from  the  residue 
thereof,  but  such  evidence  &iled  to  shew 
that  the  defendant  had  parted  with  his 
ownership  of  the  soil  of  any  part  of  his 
riparian  estate. 

Mr.  W.  Pea/nan  and  Mr»  Phipson  BeaUj 
for  the  plaintiff. — ^We  submit  that  this  is 
an  artinoial  stream,  formed  before  the 
memory  of  man,  for  the  purpose  of  carry- 
ing the  water  to  the  plaintiff's  house,  and 
that  we  have  acquired  a  prescriptive  right 
under  2  <fc  3  Will.  4.  c.  71.  s.  2  to  the 
exclusive  use  of  the  water  by  uninter- 
rnpted  enjoyment  for  twenty  years  and 
upwards — see 

Ivimey  v.  Siocker,  85  Law  J.  Bep. 

Chanc  467;  Law  Bep.  1  Ghano. 

896; 
Sampscn  v.  HoddviioUy  1   Com.  B. 

Bep.  N.S.  590;  26  Law  J.  Bep. 

C.P.  148 ; 
and 

Mason  v.  HUl,  3  B.  <fc  Ad.  804;  1 

Law  J.  Bep.  K.B.  107 ;  5  B.  <& 

Ad.  1 ;  2  Law  J.  Bep.  K.B.  118. 

The  character  of  the  stream  is  to  be 

decided  by  the  apparent  intention  of  the 

person  who  created  it,  and  the  mode  by 

which  the  supply  of  water  is  procured — 

Beestoti  v.  WecUe,  5  £.  <&  B.  986 ;  25 

Law  J.  Ben.  Q.B.  115  ; 
and  the  evidence  nere  is  strong  to  shew 
that  the  watercourse  is  artificial.  It  is 
proved  that  the  plaintiff  and  his  pre- 
decessors in  title  have,  from  time  imme- 
morial, entered  on  the  defendant's  land 
for  the  purpose  of  repairing  the  banks  of 
the  watercourse,  and  this  must  have  been 
done  in  exereise  of  and  to  protect  their 
easement  so  acquired.  At  all  events  the 
portion  of  the  stream  between  the  points 
6  and  C  is  artificial,  and  that  is  sufficient 
for  our  purpose. 

But  even  if  the  stream  be  treated  as 
natural  we  are  entitled  to  the  relief  we 
ask  because  the  act  of   the  defendant 


amounts  in  effect  to  a  total  diversion  of 
the  water,  and  therefore  an  infringement 
of  our  right  as  riparian  proprietors  to 
have  the  water  flow  to  us  m  its  natural 
state — 

Emhrey  v.  Otren,  6  Ezch.  Bep.  853 ; 
20  Law  J.  Bep.  Ezch.  212, 
and  further,  as  appears  from  that  case, 
the  question  of  the  right  to  use  the  water 
is  always  a  question  of  degree,  and  we 
submit  that  the  user  claimed  by  the 
defendant  is  an  unreasonable  user.  They 
referred  also  to 

GMe  on  Easementa^  5th  ed.  pp.  218, 

245  et  seq, ; 
The  Wilts  and  Berks  Ocunal  Oompany 
V.  The  Swindon  Waterworks  C/om« 
paiiy,  43  Law  J.  Bep.  Chanc.  893 ; 
Law  Bep.  9  Ghano.  451;  on  ap- 
peal, Law  Bep.  7  £.  <fc  I.  App.  697 ; 
Wood  V.  Waud,  3  Exch.  Bep.  748 ; 

18  Law  J.  Bep.  Exch.  305 ; 
Bameshur  Pershad  Na/ram  Singh  v. 
Koonj  Behari  Pattuk,  Law  Bep.  4 
App.  Gas.  121 ; 
Lord  Norbury  v.  KUehin^  15  Law 
Times,  N.S.  501 ;  8  Fost.  A;  F.  292 ; 
9Jur.KS.  182; 
and 

Holker  v.  PorriU,  44  Law  J.  Bep. 
Exch.  52 ;  Law  Bep.  10  Exch.  59 
(on  appecd  from  the  Court  of  Ex- 
chequer) 42  Law  J.  Bep.  Exch.  85 ; 
Law  Bep.  8  Exch.  107. 
Mr.  Kekewieh  and  Mr,  Ingle  Joyee^  for 
the  defendant. — ^This  stream  originating 
as  it  does  in  a  natural  source,  and  having 
flowed  in  its  present  channel  from  time 
immemorial,  must  be  taken  to  be  a  natural 
watercourse — 

Holker  v.  PorriU  (nhi  swpra\ 
and  the  defendant  therefore  has  acted 
within  his  right  as  a  riparian  owner, 
namely,  to  use  the  water  for  aU  ordinary 
purposes  in  connection  with  his  riparian 
estate — 

Wood  V.  Waud  (uhi  supra) 
and 

Lord  Norbury  v.  Kitchin  (ubi  aupra), 
which  latter  case  shews  that  if  there  is 
not  enough  water  to  supply  a  riparian 
owner's  house,  he  may  take  the  whole 
without  regard  to  those  below  him,  and 
also  recognises  his  right  to  feed  his  house 
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at  a  distance,  and  by  artificial  means. 
The  argament  on  behalf  of  the  plaintiff 
ignores  altogether  the  distinction  which 
has  been  always  drawn  in  the  cases  be- 
tween oser  for  ordinary  and  extraordinary 
purposes — see  the  cases  cited,  and 

Miner  v.  Oilmour^  12  Moore  P.O.  131, 
166, 
and 

The  Wilts  cmd  Berks  Ganal  Oompcmy 
V.  The  Swindon  Waterworks  Oont' 
pany  (ubi  supra). 
It  is  not  snggested  that  the  defendant 
has  used  the  water  for  other  than  or- 
dinary purposes.     His  natnral  right  so 
to  do  is  one  which  cannot  be  lost  by  non- 
nser,  and  which  may  be  asserted  at  his 
pleasure  at  any  time — 

Sampson  ▼.  HoddinoU  (ubi  supra). 
But  even  if  this  stream  be  artificial  we 
submit,  on  the  authority  of 

NvJUaU  y.  BroMiwell,  36  Law  J.  Bep. 
Ezch.  1 ;  Law  B«p.  2  Ezoh.  1, 
and 

SuteUffe  ▼.  Booth  (ubi  supra), 
that  by  its  construction  all  the  natural 
rights  incident  to  a  natural  stream  were 
conferred  on  the  owners  of  the  adjacent 
land. 

As  regards  the  alleg^  right  of  entry 
the  evidence  altogether  fails,  because 
such  a  right  must  be  proved  at  the  least 
in  the  first  and  last  year  of  the  prescriptive 
period — 

Lowe  V.  Oanpenter,  6  Ezch.  Bep.  825 ; 
20  Law  J.  Bep.  Ezch.  374, 
which  has  not  been  done ;  and  also  it  must 
be  shewn  for  the  whole  of  the  period  to 
have  been  ezercised  as  against  the  owner 
of  the  inheritance — 

Winship  V.  Hudspeth,  10  Ezch.  Bep. 
5 ;  23  Law  J.  Bep.  Ezch.  268, 
whereas  here,  until  about  ten  years  before 
the  action,  the  land  was  in  the  occupation 
of  a  tenant.  Further,  such  a  right  of 
entry,  if  proved,  would,  at  the  most,  be 
only  evidence  of  a  right  or  easement  to 
have  the  stream  flow  in  a  particular  di- 
rection.   They  referred  also  to 

Ohaeemore  y.  Biehards,  29  Law  J. 
Bep.  Ezoh.  81 ;  Law  Bep.  7  H.L. 
Cas.  349  * 
Bright  v.  Walker,  1  Cr.  M.  &  B.  211 ; 
8  Law  J.  Bep.  Ezch.  250 ; 


and 


The  Stockport  Waterworks  Gompomy 
V.  Fott&r,  3  Hurl.  &  C.  300 ; 

Blackburn  v.  Somers,  Law  Bep.  (Ir.) 
5  Chanc.  1 ; 


Shdford's  Ueal  Property  SiaMss,  8lh 
ea.  p.  25. 
Mr,  W ,  Pearson,  in  reply. — The  ques- 
tion as  to  the  plaintiff's  nght  to  entcnr  on 
the  defendant's  land  is  not  now  in  issue ; 
in  fact  such  right  has  in  no  way  been 
infringed.  We  rely  on  the  evid^ice  as 
to  the  entry  on  the  land  solely  for  the 
purpose  of  shewing  that  the  plaintiff 
so  entered  in  ezercise  of  the  easement 
which  he  claims  to  have  acquired.  It  is 
absurd  to  suppose  that  the  right  of  a 
riparian  owner  is  unlimited,  no  matter 
what  may  be  the  size  of  the  stream ;  it 
must  be  that  the  right  is  to  be  ezercised 
with  due  regard  to  that  and  to  every 
other  circumstance  of  the  case. 

Our.  ado.  vuU. 

Hall,  Y.G.  (on  Feb.  26).— The  plaintiff 
claims  to  be  entitled  to  all  the  water 
flowing  down  the  watercourse  shewn  on 
the  plan  used  in  the  trial  by  a  blue  line 
commencing  at  letter  A,  eztending  thenoe 
to  letter  B,  thence  to  letter  G,  from  which 
point  the  watercourse  goes  on  to  Ty  Cixsh 
or  Tir  Coch,  and  thence  in  a  south- 
westerly direction.  His  claim  and  the 
injunction  he  asks  for  eztend,  as  I  have 
said,  to  aU  the  water.  The  plaintiff 
claims,  as  being  the  owner  of  Ty  Coch, 
which  consists  of  a  house  and  lands 
known  as  Ty  Coch,  situate  near  the  water- 
course. He  does  not,  however,  claim  as 
being  a  riparian  owner,  but  as  having  for 
twenty  years  and  upwards,  and,  in  fact, 
from  time  immemorial,  enjoyed  as  of  right 
the  uninterrupted  use,  ao.,  of  the  water 
along  the  watercourse  for  watering  cattle 
in  ma  fields  above  and  below  Tj  Coch 
House  and  the  household  use  of  the  oc- 
cupiers of  Ty  Coch.  The  daim  he  so 
makes  is  a  claim  to  an  easement  and  not 
that  of  a  riparian  owner,  what  ub  so 
claimed  being,  however,  the  same  datm 
as  he  might  make  as  riparian  owner, 
ezcept  that  as  such  owner  he  oouM  not 
claim  ezdusive  enjoyment.    His  otje/A 
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being  to  get  ezolnsire  enjoTment,  he  baa 
daiined    bj   pFescription    an    easememt. 
There  seems,  however,  in  the  statement 
of  claim  to  be  some  qualification  of  his 
having  had  ezclosive  enjoyment,  as  he 
mentions  the  defendant,  and  the  owners 
and  occupiers  of  his   (the  defendant's) 
lands  having  allowed  their  cattle  to  drink 
the  water.  That  enjoyment  would  seem  to 
have  been  for  only  a  few  head  of  cattle, 
tiioogh  apparently  for  all  that  depastured 
on    the  land  when    it  was    not   being 
cropped.     The  watercourse  the  plaintiff, 
in  his  statement  of  claim,  says   (para- 
graph 5)    "may  be  in  places  a  natural 
channel  repaired  or  amended;"  and  he 
says,  "  there  has  been  from  tune  imme- 
morial a  channel  conducting  the  water 
from  a  certain  spring  or  well."     The  de- 
fendant's land  is  a  portion  of  the  land 
between  the  spring  and  Ty  Coch  and  the 
plaintiff  says — [His  Lord^p  then  read 
paragraphs  3,  5  and  6  of  the  statement 
of  claim  as  above  set  out  and  proceeded :] 
As  regards  the  defendant  and  his  prede- 
cessors having  watered  cattle,  the  plaintiff 
does  not  in  precise  terms  admit  any  pre- 
sent right  in  the  defendant  as  a  riparian 
owner  to  that  extent,  .and  he  expressly 
denies  that  the  defendant  has  any  other 
right.     The  claim  to  be  entitled  to  enter 
on  the   defendant's  land  to  repair  the 
banks  is  put  forward  not  as  being  the 
foundation  of  any  distinct  relief — indeed 
there  is  no  disturbance  of  the  alleged 
right  stated ;  it  is  put  forward  as  corro- 
borative of  the  plaintiff's  claim  to  the 
excloflive  enjoyment  of  the  watercourse. 
It  appeared  in  evidence  that  the  plaintiff 
had  for  a  great  number  of  years  done 
such  repairs  and  cleaned  out  the  water- 
course, and  also  that  the  defendant  bad 
for  some  few  years  done  some  repairs  to 
the  banks.    It  appears  to  me  that  under 
all  the  circumstances  of  this  case  the 
doing  the  repairs  does  not  establish  or 
with  other  evidence  make  out  that  the 
plaintiff's  right  is  a  right  to  an  easement 
as  distinguished  from    his    having  the 
ordinary  rights  of  a  riparian  owner.   The 
plaintiff   say^  that  the  watercourse    is 
artificial— «at  least,  so  far  as  it  passes 
through  the  defendant's  land — and  there- 
fore that  the  plaintiff  has  acquired  a  title 


V 

to  an  easement.  In  my  opinion  the  plain- 
tiff has  not  made  this  out.  Certainly  I 
think  he  has  not  done  so  as  to  the  whole 
of  that  portion  of  the  watercourse  which 
passes  through  the  defendant's  land.  I 
think  that  as  no  one  can  tell  when  the 
artificial  part  (if  any)  of  the  watercourse 
was  made,  and  as  there  has  been,  as  the 
plaintiff  says,  from  time  immemorial  a 
channel  tcom  the  spring  to  Ty  Coch  House, 
the  watercourse  must  be  deemed  a  natural 
stream  throughout.  As  to  this  I  observe 
that  in  Holker  v.  PorrUi^  Baron  Martin 
says,  "  What  were  Walker's  rights  ?  He 
had  a  natural  stream  of  water  flowing 
from  E  to  the  trough — a  stream  as  to 
which  no  one  can  tell  when  it  began,  and 
which  must,  therefore,  be  treated  as  a 
natural  stream  ;"  and  in  NuiiaU  v.  Braee^ 
f06Z2,  Baron  Ghannell  said,  "  That  an  arti- 
ficial stream  may  be  on  the  same  footing 
as  a  natural  str^un  as  regards  the  rights 
of  riparian  proprietors  is  held  in  SutcUffe 
V.  Booth:'  The  head  note  of  SutcUffe  v. 
Booth  (which  is  correct)  is  as  follows : 
"A  watercourse,  though  artificial,  may 
have  been  originaUy  made  under  such 
circumstances,  and  have  been  so  used  as 
to  g^ve  all  the  rights  that  the  riparian 
proprietors  would  have  had  if  it  had  been 
a  natural  stream,  and  therefore,  in  an 
action  by  one  riparian  proprietor  against 
another  for  the  pollution  and  diversion 
of  a  watercourse,  it  is  a  misdirection  to 
tell  the  jury  that  if  the  stream  were  arti- 
ficial, and  made  by  the  hand  of  man,  the 
plaintiff  could  have  no  cause  of  action." 
Mr.  Justice  Wightman  said,  "  We  have 
been  unable  to  see  my  brother  Wilde; 
but  upon  a  careful  consideration  of  the 
circumstances  of  this  case  as  they  have 
been  presented  to  us  we  have  come  to  the 
conclusion  that  the  rule  ought  to  be  made 
absolute  for  a  new  trial  It  does  appear 
very  clear  that  the  learned  Judge  m  his 
direction  to  the  jury  treated  the  question 
whether  the  watercourse  was  an  artificial 
or  natural  stream  as  decisive  of  the  matter 
between  the  parties,  and  that  he  told  the 
jury  if  they  found  that  it  was  an  artificial 
stream  no  right  could  be  acquired  with 
respect  to  that  water  way.  That  seems 
to  have  been  his  opinion.  '  If,'  said  he, 
'  the  stream  is  an  artificial  stream,  made 
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by  the  liand  of  man,'  the  plaintiff  wonld 
have  none  of  the  rights  he  claims.  If 
the  jnry  found  it  was  an  artificial  water- 
coarse  the  other  questions,  in  the  view 
taken  by  the  learned  Judge,  seem  hardly 
to  have  arisen ;  but  at  any  rate,  so  much 
stress  was  laid  upon  the  distinction  which 
the  Learned  Judge  drew  between  artificial 
and  natural  watercourses,  that  the  jury 
may  have  beenmialed,and  the  cause  decided 
on  that  very  ground.  We  cannot  agree 
that  that  is  the  true  ground  of  decision, 
because  although  it  may  have  been  an 
artificial  watercourse,  it  may  still  have 
been  originally  made  under  such  circum- 
stances, and  have  been  so  used  as  to  g^ve 
all  the  rights  that  the  riparian  proprietors 
would  hare  had  had  it  been  a  natural 
stream.  We  think,  therefore,  that  there 
ought  to  be  a  new  trial,  and  the  rule 
must  be  made  absolute."  It  appears 
to  me  a  reasonable  and  the  sound 
construction  in  this  case,  that  if  this 
watercourse  was  in  part,  or  I  should  say 
even  wholly,  artificial,  it  was  made  so 
as  to  g^ve  all  the  rights  of  a  riparian 
proprietor  to  all  the  riparian  proprietors, 
or,  at  all  events,  to  the  defendant's 
predecessors  in  title,  who  allowed  it  to 
be  made  through  their  land.  It  is,  I 
think,  a  reasoniS)le  and  sound  construc- 
tion that  the  defendant's  predecessors  in 
title  and  their  successors  were  to  have  all 
the  rights  of,  and  to  be  considered, 
riparian  proprietors.  Such  rights  have 
been  in  part  enjoyed,  namely,  by  cattle 
having  drunk  of  the  stream.  I  refer  such 
drinking  to  the  exercise  of  that  right  of 
a  riparian  proprietor  as  such:  there  is 
nothing  to  refer  it  to  any  other  title.  So, 
likewise,  I  refer  the  plaintiff's  taking 
water  for  cattle  and  for  domestic  use  to 
the  exercise  of  the  rights  of  a  riparian 
owner:  beyond  those  rights  he  has  not 
had  any  enjoyment.  The  plaintiff  in  his 
statement  of  claim  not  only  says,  as  I 
have  mentioned,  that  any  riparian  rights 
which  the  defendant  or  his  predecessors 
ever  had  (other  than  the  right  for  cattle 
to  drink,  if  that  have  any  reference  to  the 
natural  channel)  have  long  since  ceased 
to  exist,  but  also  says  (paragraph  6), 
which  I  treat  as  established,  that  the  oc- 
cupiers of  the  defendant's  houses  never 


had  any  use  of  the  wateieourae.  The 
plaintiff  has  not,  I  think,  proved  such 
cesser,  not  forgetting  the  pulling  down  of 
the  two  old  cottages  mentioned  in  the 
statement  of  claim,  and  the  building 
other  houses  on  or  near  their  site,  or 
the  alleged  severance,  if  such  there  has 
been,  of  any  portion  or  portions  of 
the  defendant's  estate  from  such  estate, 
so  as  not  longer  to  be  riparian.  The 
rights  of  a  riparian  owner  are,  of  oonrae, 
not  destroyed  by  mere  non-exercise. 
(See  the  judgment  of  Mr.  Justice  Cress- 
well  in  Sampson  v.  HoddinoU,)  Viewing 
the  case  in  all  its  bearinffs,  and  weig^hing 
all  the  evidence,  I  find  uiat  the  pluntiff 
has  not  made  out  a  case  entitling  him  to 
the  relief  which  he  has  brought  this  ac- 
tion to  obtain.  The  action  is  dismissed 
with  costs. 


Solicitors— Clarke,  Woodcock  &  Ryland,  agents  for 
William  Oriffith  &  Sons,  Bolgelly,  for  plain- 
tiff; Gregory,  Bowdiffes  &  Co.,  agents  for 
Jones  &  Jones,  Portmadoc,  for  defendant 
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Hall,  V.C. 
1881, 
Feb. 


DALBTMPLE  V.  HALL. 


Will — Oonttruction — "  Unmarried  " — 
Primary  Meaning  of  Word. 

The  ordinary  meamng  of  the  word  "im- 
tnamecZ "  in  the  ab$ence  of  detemdmng 
context  is  ''  never  haoing  been  married. ' 
Therefore^  where  a  share  of  property  was 
left  in  trust  for  one  for  life^  hui  if  he  shoiUd 
die  unmarried  his  share  to  he  divided 
hetufeen  the  children  of  his  hroihers;  amd 
the  tefnanUforMfe^  who  was  at  the  date  of 
the  will  a  bachelor^  died  a  widower  wi^tmt 
children^  it  was  held  that  the  gift  to  his 
brother* s  children  did  not  take  effect, 

William  Allen,  who  died  in  June,  1837, 
by  his  will,  dated  the  14th  of  FebniaiT, 
1887,  gave  his  freehold  and  leasehold 
estates  to  trustees  upon  trust  to  divide 
the  clear  surplus  of  the  rents  and  profits 
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Dahymple  y.  Ball, 

into  six  eqaal  parts,  and  as  to  one-sixth 
part  thereof  npon  trust  to  pay  the  same 
to  Charles  Qreen  daring  his  life,  bat  if 
he  shonld  die  anmarried,  his  share  to  be 
equally  divided  between  the  children  of 
his  brothers,  but  in  case  he  should 
attempt  to  sell,  mortgage  or  otherwise 
incumber  the  same  then  the  testator 
directed  that  his  share  should  be  equally 
divided  between  his  brothers.  And  as  to 
the  other  sixth  parts,  npon  the  trusts 
therein  mentioned.  And  the  testator  gave 
the  residue  of  his  personal  estate  as  therein 
mentioned. 

Charles  Green  had  not  been  married  at 
the  date  of  the  will ;  he  afterwards  mar- 
riedf  and  died  in  1871,  a  widower,  withoat 
leaving  any  children,  and  without  having 
attempted  to  sell  or  incumber  his  share. 
This  action  sought  a  partition  or  sale, 
and  a  declaration  as  to  the  rights  of  the 
persons  interested  in  the  sixth  share 
given  to  Charles  Green  for  his  li&. 

Mr.  W.  Bakery  for  the  plaintiff,  J^he  heir- 
at-law  of  the  testator. — The  primary 
meaning  of  **  unmarried,"  in  the  absence 
of  context,  is  without  ever  having  been 
married — 

CHarke  v.  OoUs,  9  H.L.  Cas.  601. 
Mr,  0,  M.  Whitej  for  defendants, 
cbfldren  of  Charles  Green's  brothers. — 
The  construction  suggested  operates  to 
cause  an  intestacy ;  but  that  construction 
ouffht  to  be  adopted  which  makes  the 
wifi  operative  as  mr  as  possible — 

In  re  8ander8*  Trusts^  Law  Bep.  1 

Eq.  683 ; 
Day  v.  Barnard,  I  Dr.  &  S.  351 ;  30 
Law  J.  Bep.  Chanc.  220. 
The  word  is  used  in  the  Poor  Law  Act 
of  3  Will.  &  M.  c.  11,  in  the  sense  of 
*'  not  married  at  the  time." 

LeH  V.  BanaU,  10  Sim.  112, 
shews  that  the  result  of  .an  intestacy  is 
an  argument  against  any  construction. 

HjlLL,  V.C. — ^This  particular  will  g^ves 
a  life  interest,  and  then  contains  no  dis- 
position of  the  capital  of  the  share,  except 
in  an  event  specified.  Considering  this, 
I  have  to  ascertain  what  is  that  event, 
and  to  ascertain  what  is  meant  by  the 
word  "anmarried."     If  it  means  "not 


laCHABLMAfi  1880  io  MICHAELMAS  1881. 


303 


married  at  death,"  the  will  would  make 
no  complete  disposition  of  the  share.  It 
is  true  that  in  the  event  which  has  hap- 
pened the  share  would  be  disposed  of 
upon  that  interpretation,  while  on  the 
other  meaning  it  would  not.  Bat  this 
will  being  manifestly  imperfect,  and  not 
making  a  complete  disposition  in  all 
events,  I  must  interpret  the  word  accord, 
ing  to  its  ordinary  meaning.  It  is  said 
that  the  ordinary  meaning  is  "  without 
having  been  married."  IJpon  what  has 
been  said  upon  the  point  in  the  authori- 
ties, I  must  take  that  to  be  so.  Here 
there  is  no  context  to  affect  the  matter. 
This  is  not  one  of  the  cases  where  gifts 
over  occur  on  the  death  of  a  person  in- 
testate and  unmarried,  and  those  cases 
have  no  application  to  this  will ;  they  are 
cases  generally  having  reference  to  a  par- 
ticular marriage,  or  one  then  existing, 
where  an  interest  is  to  take  effect  with 
reference  to  coverture,  and  ordinarily  to 
procreation  of  issue.  This  is  a  case 
bare  of  any  context  to  indicate  the  mean- 
ing of  the  word  "unmarried,"  and  I 
must  therefore  take  it  as  meaning  "a 
bachelor." 

SolicitorB — Tippetts  &  Son,  for  all  parties. 


»,  V.C.  1 
581.        } 
K  12.     J 


Bacon,  V.C. 
1881. 
Feb. 


In  re  kit  hill  tuhnel 

(limited)  ; 

e»  parte  willums. 


Oompany — Winding-up — Secured  Ore^ 
ditor — Mistake  as  to  Value  of  Security — 
Proof-— Judicature  Act,  1875,  s,  10 — Bank- 
ruptcy Rules,  1870,  rules  99-101— Oowi- 
panics  Act,  1862,  s.  107 — General  Order  of 
November,  1862,  rules  20-28. 

Bales  99-101  of  the  Bankruptcy  Bules, 
1870,  are  by  section  10  of  the  Jvdicalure 
Act,  1875,  Tnade  applicable  to  the  vfinding 
up  of  companies, 

A  secured  creditor  of  a  company,  on 
account  of  a  mistaken  estimaie  of  its  tfolue, 
elected  to  stand  upon  his  security .    Homing 
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In  re  Kit  HiU  Tunnel ;  ex  parte  Williams, 

subsequently  discovered  Us  true  value  he 
souglU  to  prove  for  his  debt,  after  giving 
credit  for  the  value  of  the  security  : — 

Held,  that  he  ioas  entitled  to  do  so,  pro- 
vided  no  dividend  already  declared  was 
disturbed^  this  being  his  right  under  rules 
99-101  of  the  Bankruptcy  Rules,  1870. 

B.  H.  Williams  was  the  holder  of  three 
bills  of  exchange,  for  500Z.  in  all,  dated 
the  20th  of  September,  1878,  drawn  upon 
and  accepted  by  the  Kit  Hill  Tnnnel 
(Limited),  and  payable  on  the  23rd  of 
Jannarj,  1879.  As  collateral  secnritj 
for  the  due  payment  of  the  bills,  the 
company  hypothecated  to  B.  H.  Williams 
the  snms  receivable  from  a  number  of 
shareholders  named  in  the  schedule  to 
the  letter  of  hypothecation  in  respect  of 
a  call  of  10s.  per  share  already  nuide  on 
the  12th  of  Jnly,  1878. 

An  order  to  wind  np  the  company  was 
made  on  the  7th  of  January,  1879.  The 
bills  were  dishononred  at  maturity.  On 
the  25th  of  November,  1879,  Mr.  Williams, 
having,  in  compliance  with  a  notice  to 
that  effect,  sent  in  his  claim,  attended  at 
chambers  to  have  it  adjudicated  npon. 
Upon  that  occasion,  relying  npon  the 
probability  of  the  calls  hypothecated  to 
him  being  sufficient  to  satisfy  his  debt, 
he  elected  to  stand  npon  his  security. 

In  June,  1880,  Mr.  Williams  became 
aware,  from  fiih  affidavit  of  the  official 
liquidator  filed  on  the  9th  of  that  month, 
that  up  to  that  date  there  had  been 
collected  of  the  calls  hypothecated  to  him 
only  552.  19«.,  and  that  it  had  been 
found  npon  investigation  that  most  of  the 
contributories  liable  in  respect  of  those 
calls  had  paid  them  before  the  commence- 
ment of  the  liquidation,  though  it  was 
not  known  whether  the  proceeds  had 
found  their  way  to  the  credit  of  the 
company,  as  the  books  could  not  be  found. 

On  the  17th  of  December,  1880,  an 
order  was  made  for  the  liquidator  to  pay 
to  the  creditora  a  dividend  of  5^.  in  the 
pound,  and  on  the  same  day  Mr.  Williams 
took  out  a  summons  for  leave  to  value 
his  security  and  prove  for  the  balance. 

Mr,  Buckley f  for  the  applicant. — ^I  am 
entitied  now  to  prove  for  the  balance  of 


my  debt  after  valuing  my  security.  My 
mistake  in  valuing  the  security  ought 
not  to  prejudice  me  except  to  the  extent 
that  I  cannot  interfere  with  the  dividend 
already  declared — 

Companies  Act,  1862,  s.  107.  General 

Order  of  November,  1862,  rules 

20-28 ; 
In  re  The  London,  Bombay  and  Medi- 

tetranean  Bank,  43  Law  J.  Bep. 

Chanc.  683 ;  Law  Bep.  9  Chanc. 

686; 
Hicks  V.  May,  49  Law  J.  Bep.  Chanc. 

192 ;  Law  Bep.  13  Ch.  D.  236. 
There  is  nothing  in  section  10  of  the 
Judicature  Act,  1875,  to  make  all  the 
rules  in  bankruptcy  as  to  proof  of  debts 
applicable  to  the  winding  up  of  com- 
panies. The  limit  of  the  operation  of 
that  section  is  defined  in 

In  re  The  Withemeea   Brick  Works 

(Limited),  ante,  185;  Law  Bep. 

16  Ch.  D.  337. 
Mr.  Winshw  and  Mr,  0.  H,  Turner, — 
We  submit  that  section  10  of  the  Judica- 
ture Act,  1875,  imports  rules  99-101  of 
the  Bankruptcy  Rules,  1870,  into  the 
winding  up  of  companies.  If  that  be  so, 
the  fact  of  the  security  realising  a  less 
sum  than  that  at  wmch  the  creditor 
valued  it  does  not  (according  to  those 
rules)  entitle  him  now  to  increase  his 
proof  in  consequence. 

Baook,  V.C. — In  my  opinion,  section  10 
of  the  Judicature  Act,  1875,  does  assimi- 
late the  Chanoery  and  Bankruptcy  prac- 
tice upon  this  point ;  but  if  the  question 
had  arisen  in  Bankruptcy,  the  applicant 
would  now  be  at  liberty  to  come  m  and 
prove,  only  without  disturbing  the  divi- 
dend already  declared.  The  order  must 
therefore  be  in  the  terms  of  the  summons. 


Solieitois— R.  W.  ManUnd,  for  applieant;  J. 
Baren  &  Co.,  for  Uqnidator. 
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[IN  THE  COURT  OF  APPEAL.] 

Bankeuftgt. 
Jambs,  L.  J. 

Bbett,  L.  J.     I  In  re  batey  ; 

CJoTTON,  L.J.    I        ex  parte  emanubl. 
1881. 
March  17. 

Liquidatumn-^Reaohduma — JJUra  Vires 
— Fower  io  carry  on  Dehior^$  Business  to 
make  PrqfUs — The  Bankruptoy  Act^  1869, 
M.  14,  16,  20,  25. 

Under  sections  14  wnd  25  of  the  Bank- 
ruptcy Act,  1869,  a  trustee  has  no  power^ 
nor  ham  the  creditors  potver  to  authorise 
the  trustee,  to  carry  on  a  debtor^ s  business 
except  so  far  as  may  he  necessary  for  the 
hen^kial  winding-up  of  the  same. 

It  cannot  he  carnea  on^  however  profits 
able,  to  make  profits  to  increase  the  dividend^ 
and  a  resolution  passed  by  a  statutory  ma- 
jority with  such  an  object  is  not  binding  on 
a  dissentient  creditor. 

This  was  an  appeal  from  the  decision 
of  Mr.  Begistrar  Murray,  acting  as  Chief 
Judge. 

On  the  12th  of  June,  1879,  W.  Batey, 

Singer  beer  manufacturer,  filed  his  liqui- 
ation  petition. 
The  first  meeting  of  creditors  was  held 
on  the  2nd  of  July  and  was  adjourned  to 
the  15th  of  July,  when  resolutions  were 
dnly  passed  by  the  statutory  majority 
accepting  a  composition  of  20s,  in  the 
poond,  payable  by  instalments,  to  be  se- 
cured to  the  satisfEkstion  of  certain  cre- 
ditors. £.  Emanuel,  a  dissenting  creditor, 
was  present  at  the  above  meeting  but 
took  no  part  therein. 

The  second  meeting  of  the  creditors 
was  held  on  the  29th  of  July,  when,  the 
debtor  having  &iled  to  give  satisfactory 
Eecarity  for  the  composition,  resolutions 
were  passed  by  the  statutory  majority  of 
creditors — First,  for  hqnidation  by  ar- 
rangement; second,  two  trustees  were 
appointed ;  third,  that  the  trustees  should 
be  at  liberty  to  carry  on  the  business  of 
the  debtor  "  for  a  period  of  twelve  months, 
and  for  such  foHher  period  or  periods 
from  time  to  time  as  the  creditors  in 
general  meetmg  shall  determine ; "  fourth, 
and  the  debtor  was  granted  his  discharga 
Yinu  60.— Chamo. 


E.  Emanuel  did  not  attend  this  second 
meeting. 

On  the  10th  of  August,  1880,  a  general 
meeting  of  the  creditors  was  held,  when 
a  resolution  was  passed  by  the  statutory 
majority  that  the  trustees  should  "  con- 
tinue to  carry  on  the  business  for  a  further 
period  of  fifbeen  months  as  from  the  29th 
of  July,  1880." 

E.  Emanuel  had  due  notice  of  but  did 
not  attend  this  meeting,  and  on  the  2l8t 
of  August,  1880,  by  his  solicitor,  gave 
formal  notice  to  the  trustees  that  he  dis- 
sented from  the  course  they  were  pursuing, 
and  objected  to  and  was  prejudiced  by 
the  delay  in  proceeding  with  the  liquida- 
tion, and  should,  if  necessary,  apply  to 
the  Court  to  enforce  his  rights  as  a  cre- 
ditor. 

On  the  18th  of  October,  1880,  E. 
Emanuel  served  the  trustees  with  a  notice 
of  motion  for  a  declaration  (inter  alia) 
that  so  much  of  the  resolutions  passed  by 
the  creditors  as  purported  to  authorise 
the  trustee  to  carry  on  the  business  of 
the  debtor  were  tUtra  vires,  and  for  an 
order  that  the  trustees  might  be  directed 
to  wind  up  the  estate  forthwith. 

Pnor  to  this  notice  of  motion  a  divi- 
dend of  2s,  in  the  pound  had  been  paid 
by  the  trustees  to  the  creditors  out  of  the 
profits  of  the  business,  and  on  the  3rd  of 
November,  1880,  a  further  dividend  of 
2s,  in  the  pound  was  paid.  E.  Emanuel 
received  both  dividends. 

In  opposition  to  the  motion  one  of  the 
trustees  deposed  as  follows :  '^  The  reason 
for  carrying  on  the  business  for  a  further 
period  of  fifteen  months  is,  that  the  busi- 
ness is  purely  for  a  season  only — that  is 
to  say,  from  April  to  the  commencement 
of  October— and  that  to  call  the  creditors 
together  before  the  expiration  of  the 
season  is  not  fair  either  to  the  trustees  or 
to  the  creditors,  as  the  months  of  August 
and  September  are  the  two  best  months 
for  business  and  profits  in  the  season,  so 
that  to  make  up  the  accounts  in  the  month 
of  July — being  near  the  middle  of  the 
season — the  trustees  cannot  truly  show  a 
proper  state  of  the  trading ;  therefore  the 
creditor  at  the  last  general  meeting  re- 
solved to  give  the  trustees  a  full  season's 
trading,  namely,  fifteen  months  from  the 
29th  of  July,  1880.  .  .  . 
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In  re  BaUy ;  ex  parte  Emanuel  (App.)^  BanJcr, 

**  That  at  the  general  meeting  of  credi- 
tors, held  on  the  18th  of  Aagast  last,  the 
propriety  of  immediatelj  selling  the  busi- 
ness was  fuUy  discussed,  and  inasmuch  as 
it  was  considered  by  the  creditors  present 
that  there  would  be  a  difficulty  in  their 
disposing  of  the  business  on  advantageous 
terms,  it  was  considered  by  the  majority 
of  the  creditors  present  that  it  would  be 
most  beneficial  for  the  winding-up  of  the 
estate  that  the  business  shoiQd  be  con- 
tinued for  another  full  season.'' 

The  Registrar  dismissed  E.  EmanueVs 
motion  with  costs. 

E.  Emanuel  appealed. 

Mr,  Northmore  Lawr&tice,  for  the  appel- 
lant.— The  form  of  the  resolution  passed 
at  the  adjourned  first  meeting  of  the  cre- 
ditors, purported  to  reserve  to  them  the 
power  of  directing  the  trustees  to  carry 
on  the  debtor's  business  for  an  indefinite 
period.  That  was  ultra  vires.  We  do 
not  now  seek  to  impugn  what  has  been 
done  during  the  first  twelve  months  under 
that  resolution,  but  we  say  that  the  trus- 
tees, under  section  25  of  the  Act,  can 
only  carry  on  the  business  so  far  as  it 
may  be  necessary  for  the  beneficial  wind- 
ing-up of  the  estate ;  and  under  section 
14  of  the  Act  the  creditors  have  no  greater 
power.  They  cannot  therefore  carry  on 
the  business  to  make  profits  for  their  own 
benefit.  The  terms  of  the  2nd  sub-sec- 
tion of  the  25th  section  of  the  Bank- 
ruptcy Act,  1869,  are  similar  to  those  in 
the  sub-section  of  the  95th  section  of  the 
Companies  Act,  1862  ;  and  in 

In  re  the  Wreck  Recovery  and  Salvage 
Company,  Law  Bep.  15  Gh.  D. 
353, 
it  was  held  that  the  liquidator  had  no 
power^to  carry  on  the  business  of  the 
company  unless  it  was  beneficial  for  the 
winding-up  of  the  company.  The  prin- 
ciple of  thiat  decision  governs  this  case. 
I  submit,  therefore,  that  the  resolution 
passed  at  the  second  general  meeting  of 
the  creditors  was  improper  and  invalid. 

Mr,  Horton  Smith  and  Mr,  E,  0,  Willis, 
for  the  trustees. — First,  we  say  that  tHe^ 
conduct  of  the  appellant  has  been  such 
as  to  disentitle  him  now  to  object  to  what 
has  been  done.  He  had  due  notice  of  all 
the  proceedings,  and  did  not  dissent  at  the 


first  meeting  and  did  not  choose  to  attend 
the  second  meeting,  and  took  no  active 
steps  until  the  18th  of  October.  He  also 
accepted  the  dividends  obtained  by  carry- 
ing on  the  business.  He  is  therefore 
bound  by  his  acquiescence  in  all  the  pro- 
ceedings and  cannot  now  complain.  Fur- 
ther, it  is  competent  to  the  creditors  in 
general  meeting  to  give  directions  for  the 
winding-up  of  the  estate  and,  for  that 
purpose,  for  the  carrying  on  of  the  debtor's 
business  even  for  a  considerable  period — 
The  Bankruptcy  Act,  1869,  ss.  14 
(sub-s.  4)  and  20. 

They  did  not  go  beyond  their  statntoiy 
powers  in  directing  the  trustees  to  cany 
on  the  business  for  twelve  months,  and  it 
was  competent  for  them  at  the  expiration 
of  the  twelve  months  to  meet  and  resolve 
that  the  trustees  should  carry  on  the 
business  for  a  further  limited  period. 
This  is  not  a  case  like 

In  re  the  Wreck  Recovery  and  Salvage 
Company  (ubi  supra). 
There  the  matter  objected  to  was  a  pro- 
ject, not  for  the  winding-up,  but  for  the 
reconstruction  of  the  company. 

[James,  L.J. — ^It  was  never  intended 
that  a  bankrupt's  estate  should  be  traded 
with.  The  object  of  the  Bankraptcy  Act 
was  that  a  bankrupt's  estate  should  be 
wound  up  with  all  convenient  speed,  and 
that  his  business  should  be  carried  on  only 
so  far  as  was  necessary  for  the  beneficial 
administration  of  the  estate.] 

No  doubt  that  is  so,  and  the  question 
here  is  whether  what  the  creditors  have 
done  is  beyond  their  statutory  powers.  We 
submit  it  is  not,  and  that  on  the  evidence 
this  is  not  an  indefinite  and  unreasonable 
carrying  on  of  the  debtor's  business  for 
the  purpose  of  trade  and  profit. 

No  reply  was  heard. 

James,  L.J.,  said — It  appears  to  me 
quite  clear  that  the  resolution  passed  at 
the  second  general  meeting  of  the  cre- 
ditors directmg  the  trustees  to  carry  on 
the  debtor's  business  for  another  fifteen 
months  was  uUra  vires  on  the  part  of  the 
creditors.  The  terms  of  the  25th  section 
of  the  Bankruptcy  Act,  1869,  are  exactly 
the  same  as  those  in  the  95th  section  of 
the  Companies  Act,  1862,  and  only  an* 
thorise  the  carrying  on  of  the  business  so 
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fiur  as  maj  be  neceBsary  for  the  beneficial 
winding-np   of   the   same,  and  do  not 
anthorise  it  to  be  carried  on,  because  it 
is   very  profitable,  for  the    purpose  of 
obtaixmig  a  larger  dividend  for  the  cre- 
ditors.   A  resolation  passed  for  snch  a 
purpose  as  that,  a  majority  of  creditors 
naye  no  right  to  force  on  a  dissenting 
minority.     It  is  quite  clear  to  my  mind 
that  the  Legislature  never  intended  that 
a  trustee  in  bankruptcy  should  carry  on  a 
business  as  a  going  concern  for  the  pur- 
pose of  making  profits.     It  seems  to  me 
that  the  affidavits  of  the  trustees  shew 
that  they  were  not  carrying  on  the  busi- 
ness for  the  purpose  of  obtaining  a  bene- 
ficial winding-up  of  the  estate,  but  with 
the  object  of  making  profits.     In  my 
opinion,  therefore,  the  resolution  passed 
on  the  10th  of  August^  1880,  was  ultra 
vires f  and  the  resolution  passed  at  the  first 
geneoral  meeting  of  the  creditors  was  also 
uUra  vires  in  so  far  as  it  provided  that  the 
business  should  be  carried  on  "  for  such 
further  period  or  periods  from  time  to 
time  as   the  creditors  in  general  meet- 
ing shall  determine."     In  other  words, 
the  creditors  thereby  purported  to  give 
themselves  power  to  carry  on  the  business 
generally  for  an  indefinite  period.     The 
first  twelve  months  may  well  have  been 
understood  by  all  the  creditors  to  have 
been  intended  to  give  the  trustee  time  to 
carry  on  the  business  so  far  as  might  be 
necessary  for  the  beneficial  winding-up  of 
ihe  estate,  and  it  is  now  impossible  for 
any  creditor  to  object  to  what  was  done 
during  that  twelvemonth,  and  the  appel- 
lant does  not  seek  to  impugn  anytiiing 
that  was  done  during  that  period.    But 
^th  regard  to  what  took  place  at  the 
second  general  meeting  the  appellant  did 
protest  in  writing  so  soon  as  he  knew  of 
it,  and  took  steps  within  a  reasonable 
period  to  enforce  his  rights ;  and  there- 
fore he  is  entitled  to  come  to  the  Court 
and  ask  them  to  interfere  and  to  put  an 
end  to  the  trading,  as  he  has  done.   . 

Bbbtt,  Ij.J.,  said — It  seems  to  me  that 
the  only  power  given  by  the  statute  to  a 
tmstee  to  carry  on  a  bankrupt's  business 
is  that  conferred  by  the  25th  section,  and 
that,  upon  the  true  construction  of  the 
14th    section,    having    regard   to    the 
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26th  section,  the  only  power  the  creditors 
have  is  to  authorise  the  trustee  to  carry 
on  the  business  to  the  same  extent  and 
for  the  same  purpose,  and  that  they  can- 
not bind  dissentient  creditors  beyond  that. 
But  then,  how  far  can  it  be  said  that  the 
creditors  here  have  exceeded  the  autho- 
rity and  power  given  them  by  the  statute  ? 
If  what  they  fiive  done  is  within  their 
power,  but  is  erroneous,  I  am  not  sure 
how  fEUP  the  Court  can  interfere ;  but  if 
what    they  have   done  is  beyond  their 
power  the  Court  is  justified  in  interfering 
and  putting  an  end  to  it.     But  the  Court 
must  look  at  all  the  facts  to  see  whether 
what  the  creditors  have  done  is  for  the 
purpose  of  a  beneficial  winding-up  of  the 
estate  or  was  intended  for  something  else. 
Here  the  first  resolution  provided  that 
the  business  should  be  carried  on  for 
twelve  months.    It  would  be  difficult  to 
infer  from  that  alone  that  it  was  not  in- 
tended for  the  beneficial  winding-up  of 
the  estate;  but  when  one  looks  to  the 
rest  of  the  resolution,  and  how  it  was  aur- 
ried  out   by  the  subsequent   resolution 
passed  at  the  second  genem  meeting  of  the 
creditors,  it  seems  to  me  that  the  creditors 
did  not  authorise  the  trustees  to  carry  on 
the  business  "  for  the  beneficial  winding- 
up  of  the  same,"  but  intended  to  give 
them  authority  to  do  something  more. 
Under  those  circumstances  it  seems  to 
me  that  the  resolutions  were  beyond  their 
power,  and  could  not  bind  a  dissentient 
creditor.      I  think,  however,    that    the 
order  to  be  made  should  be  one  that  will 
not  leave  the  trustees  open  to  attack  for 
anything  tiiey  did  during  the  first  twelve 
months. 

Cotton,  L.  J.,  said— What  we  have  to 
consider  is,  whether  the  second  resolution, 
and  so  much  of  the  first  resolution  as 
directed  the  trustees  to  carry  on  the  busi- 
ness for  such  period  as  the  creditors  might 
in  general  meeting  determine,  were  within 
the  power  of  the  creditors.  Now  the 
25th  section  of  the  Bankruptcy  Act  says 
the  trustee  shall  have  power  to  carry  on 
the  business  of  the  bankrupt  so  far  as 
may  be  necessary  for  the  beneficial  wind- 
ing-up of  the  same.  The  trustee,  there- 
fore, can  only  do  it  for  the  purpose  of 
winding  up  the  business,  and  that  is  made 
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more  clear  by  the  14t1i  section,  which 
provides  that  when  a  debtor  has  been 
adjudicated  bankrupt,  *'  his  property  shall 
become  divisible  amongst  his  creditors ; 
.  .  .  and  for  the  purpose  of  effecting  such 
division  the  Court  shall,  as  soon  as 
may  l>e,  summon  a  general  meeting  of  his 
creditors."  That  shews  that  the  inten- 
tion of  the  Act  of  Parliament  is  that  the 
bankrupt's  estate  shall  be  at  once  realised 
and  divided,  subject  to  his  business  being 
carried  on  by  the  trustee  under  the  25th 
section  to  effect  a  beneficial  winding-up. 
It  is  said  that  the  creditors  in  general 
meeting  have  a  large  power  over  the 
trustee  in  directing  the  administration  of 
the  estate.  But  then  the  14th  section 
shews  what  that  power  is.  The  general 
meeting  is  to  be  held  to  appoint  a  trustee 
to  administer  the  bankrupt's  property, 
and  the  4th  sub-section  empowers  the 
creditors  to.  give  direction  as  to  the 
manner  in  wmoh  the  property  is  to  be 
administered  by  him.  Now  the  adminis- 
tration of  the  estate  and  the  power  given 
by  the  4th  sub-section  are  qualified  by 
the  opening  words  of  the  section,  whicn 
enact  that  the  meeting  is  to  be  summoned 
for  the  purpose  of  realising  the  bankrupt's 
property  and  dividing  it  amongst  his 
creditors.  It  is  true  the  20th  section 
says  that  the  trustee  in  administering  the 
estate  is  to  have  regard  to  the  directions 
g^ven  by  the  creditors  at  any  general 
meeting ;  but  where  no  such  directions  are 
given  his  powers  are  defined  by  the  25th 
section,  and  in  my  opinion  the  creditors 
have  no  power  to  dimst  a  trustee  to  carry 
on  a  business  for  any  purpose  other 
than  that  mentioned  in  that  section, 
namely,  the  realisation  of  the  assets. 
That  being  so,  the  second  resolution 
passed  by  the  creditors  here  shews  that 
what  was  directed  to  be  done  was  not 
done  for  the  purpose  of  the  beneficial 
winding-up  of  the  business  but  for  some 
other  purpose,  and  the  affidavit  of  the 
trustee  corroborates  that  view.  It  is  no 
doubt  true  that  the  creditors  thought 
they  were  acting  within  their  powers,  but, 
in  m^  opinion,  the  general  power  for 
carrying  on  the  business  for  an  indefinite 
time  and  the  second  resolution  were  not 
passed  with  the  object  to  expedite  the 
beneficial  winding-up  of  the  business,  but 


were  intended  for  the  purpose  of  getting 
profits  by  carrying  on  the  bnaineBS  m 
that  extended  period.  That  is  contrary 
to  the  provisions  of  the  Act  of  Parliament 
and  was  vUra  virea^  and  there  most  be  a 
declaration  to  that  effect. 

M}\  Northmore  Lawrence  asked  for  his 
costs  of  the  appeal  and  in  the  Court 
below. 

Mr»  Morton  Smith  submitted  it  was  not 
a  case  for  giving  costs  against  the  trus- 
tees. They  had  acted  bona  fide  under  the 
direction  of  the  bulk  of  the  creditors, 
representing  some  10,000L,  as  against 
dissenting  creditors  representing  about 
3,000?. 

Jakbs,  L.J. — ^The  appellant  is  entitled 
to  his  costs  of  this  appeal  and  of  the 
Court  below,  not  against  the  tmsteeB  per- 
sonally, but  out  of  the  estate.  There 
will  he  no  order  as  to  the  ooets  of  the 
trustees. 


Solicitors — Harper,  Broad  &  Battcoek,  for  appel- 
lant ;  G^.  J.  Jennings,  for  vespondents. 


[IN  THE  COURT  OF  APPEAL.] 

Jbssel,  M.B.  ^ 

James,  L.  J.     I  the  oceanio  steam  navioa- 

LUSH,  IlJ.        >      TION  COMPAKT  V.  SUTHBK- 
1880.  I       BERST. 

Nov.  22.    J 

Administrator — Powers  of — 2Vim^— 
Underlease  hy-^Option  of  Purchase. 

An  admvnistrator,  although  he  tnay  un- 
derlet the  leaseholds  of  his  intestaie^  ^such 
amodeofdeaUngwiihtheassetsheadmsdbk 
for  the  due  administration  of  ihe  iniestaU^s 
property,  cannot  give  an  option  of  purchase 
at  a  future  time. 

Appeal  from  a  judgment  of  the  late 
Mr.  Little,  the  Yioe-Chanoellor  of  the 
Duchy  of  Lancaster. 

William  Lawrence  Sutherbeny  ihe 
elder,  the  lessee  of  a  shipwright's  yard 
in  Liverpool,  which  was  held  at  a  pepperw 
com  rent,  assigned  the  premises  by  way 
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of  moitgage  to  the  defendants  North  and 
Brierley,  to  secure  3,500Z. 

In  1872  W.  L.  Satherberrj  died  intes- 
tate,  leaving  his  sole  next-of-kin  three 
children,  namely,  his  son,  the  defendant 
W.  L.  Satherberrj,  and  two  daughters — 
one  a  married  woman,  Jane  Harriet  Thom- 
son, and  Helena  Satherberrj,  a  spinster. 

W.  L.  Sutherberrj  took  out  adminis- 
tration to  his  fiither's  estate,  and  on  the 
Ist  of  Januaij,  1873,  concurred  with  the 
defendants  North  and  Brierlej  in  grant- 
ing an  underlease  of  the  property  to  the 
plaintiff  companj. 

In  the  underlease  there  was  a  recital 
that  W.  L.  Sutherberrj  was  possessed  of 
or  otherwise  entitled  to  the  property  for 
the  residue  of  the  term  of  seventy-five 
jears,  subject  to  the  mortgage ;  and  the 
defendants  North  and  Brierley  and  W.  L. 
Sutherberry,  the  parties  of  the  first  and 
second  parts,  demised  the  property  to  the 
company  for  a  torm  of  twenty-one  years, 
at  a  yearly  rent  of  5002.,  and  subject  to 
certain  contracts  and  provisions  therein 
set  forth. 

The  deed  also  contained  a  proviso, 
which  was  the  subject  of  the  present  con- 
tention, whereby  it  was  declared  '*  that 
the  said  North,  Brierley  and  Suther- 
berry, or  any  of  them,  their  or  any  of 
their  executors,  administrators  or  assigns, 
shall  not,  nor  will  at  any  time  before 
the  Ist  of  December,  1879,  sell  the  said 
demised  premises  or  any  part  thereof, 
or  any  term  or  interest  therein,  with- 
out first  offering  the  said  premises  to 
the  company  for  the  residue  of  the 
said  term  oi  seventy-five  years,  at  the 
price  or  sum  of  6,500Z.  (freed  and  dis- 
charged from  the  said  mortgage  and  from 
all  &ture  liability  under  this  demise), 
and  allowing  them  three  months  for  de- 
termining on  the  acceptance  of  such  offer; 
and  the  said  company  shall  in  like  man- 
ner, at  any  time  before  the  said  1st  day 
of  December,  1879,  and  before  the  said 
premises  shiJI  be  sold  as  aforesaid,  have 
the  option  of  purchasing  the  same  at  the 
price  aforesaid  for  the  said  residue  of  the 
said  term,  upon  giving  three  months' 
notice  to  the  said  North,  Brierley  and 
W.  L.  Sutherberry,  or  any  or  either  of 
them,  or  their  or  any  or  either  of  their 
executors,  administrators  or  assigns." 


The  plaintiffs  made  various  improve- 
mente  upon  the  property,  and  expended 
more  thfui  11,0002.  therein.  vj 

On  the  18th  of  September,  1872,  Helena 
Sutherberry  married  J.  Kennedy,  and 
assigned  her  one-third  share  to  the  trus- 
tees of  her  marriage  settlement  upon  the 
usual  truste.  J.  n^ennedy  died  without 
issue  of  the  marriage.  On  the  27th  of 
September,  1872,  Mr.  and  Mrs.  Thomson 
assigned  their  interest  in  one-third  of  the 
leasehold  premises  to  trustees  upon  cer- 
tain truste. 

Subsequently  W.  L.  Sutherberry  sold 
all  his  one-thii^  share  in  the  premises  to 
his  sister,  Mrs.  Kennedy,  for  the  sum  of 
1,000Z.,  and  at  her  request  assigned  it 
to  the  trustees  of  her  marriage  settle- 
ment. 

On  the  30th  of  June,  1875,  Mrs.  Ken- 
nedy  intermarried  with  J.  Bore. 

The  company,  on  the  29th  of  May, 
1878,  served  the  lessor  with  notice  of 
their  intention  to  exercise  the  option  of 
purchase  reserved  to  them  in  the  under- 
lease, and  a  draft  assignment  was  pre- 
pared to  carry  out  the  purchase.  The 
trustees  of  Mrs.  Thomson's  and  Mrs. 
Bore's  settlements,  however,  opposed  the 
sale,  and  refused  to  concur  in  the  assign- 
ment. 

The  company  accordingly  brought  the 
present  action  against  W.  L.  Suther- 
berry, Mr.  and  Mrs.  Thomson,  Mr.  and 
Mrs.  Bore  and  the  trustees  of  their  re- 
spective settlemente,and  North  and  Brier- 
ley, the  mortgagees,  claiming  specific 
performance  of  the  agreement. 

Mr.  and  Mrs.  Bore  and  the  trustees  of 
their  settlemente,  by  their  stetement  of 
defence,  denied  the  right  of  W.  L.  Suther- 
berry to  bind  their  righte  by  the  agree- 
ment to  sell,  but  submitted  that  they 
were  willing  to  deal  with  the  orig^al 
share  of  W.  L.  Sutherberry  under  the 
direction  of  the  Court,  and,  upon  the 
plaintiffs  covenanting  with  them  to  in- 
demnify them  against  the  one-third  of 
the  mortgage  debt,  and  paying  to  the 
trustees  1,000Z.,  to  assign  the  said  original 
one-third  to  the  plaintiffs,  or  as  they  might 
direct. 

The  action  came  on  to  be  heard  before 
the  Vice-Ghancellor  of  the  County  Pala- 
tine, and  on  the  trial  evidence  was  given 
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that  the  former  rent  at  which  the  pro- 
perty was  sublet  was  384Z. ;  that  it  had 
remained  unlet  for  some  time  previous  to 
the  ^rant  of  the  underlease  to  the  plain- 
tiffs; and  that  a  competent  valuer  had 
valued  it  at  6,000Z.  It  also  appeared 
that  it  had  been  put  up  for  sale  by  auc- 
tion by  the  administrator,  but  that  no 
purchaser  had  been  found  for  it. 

The  Vice-Chancellor  held  that  the 
administrator  was  acting  ultra  vires  in 
making  the  contract^  and  was  in  so  act- 
ing guilty  of  a  breach  of  trust,  and  there- 
fore re^ed  to  grant  specific  performance 
of  the  contract,  and  dismissed  the  action 
with  costs. 

The  company  appealed. 

Sir  H,  Jackson  and  Mr.  Nevtllej  for  the 
appellants,  contended  that  the  adminis- 
trator had  a  wider  power  than  an  ordinary 
trustee  for  sale.  By  his  appointment  the 
leaseholds  vested  in  him,  and  he  was  able 
to  dispose  of  them  as  an  absolute  owner ; 
a  purchaser  from  him  was  not  put  upon 
an  enquiry  as  to  whether  the  sale  was 
necessary.  They  cited 
Bac.  Ahr,  tit.  L,  s.  7 ; 
Williams  on  Executors^  6th  ed.  p.  878. 

He  might  also  grant  an  underlease  if 
beneficial  to  the  estate,  as  in  this  case  it 
was  dearly  proved  to  be ;  and  the  case  of 
Keating  v.  Keating,  1  LI.  &  G.  temp, 
Sug.  133, 
was  not  against  that  contention,  for  in 
that  case  the  power  to  grant  an  under- 
lease was  not  disputed,  but  the  particular 
lease  granted  was  decided  not  to  be  bene- 
ficial. 

Nor  was  the  case  of 

Ola/y  V.  Buffordy  6  De  Gex  &  S. 
768, 
where  a  trustee  for  sale  was  held  not  able 
to  give  a  future  option  for  purchase  at  a 
fixed  price ;  but  the  administrator,  with 
his  larger  powers,  was  justified  in  making 
the  contract,  which  the  Court  would  ha^e 
sanctioned  if  the  estate  were  being  ad- 
ministered in  Court.  The  plaintiffs  had 
expended  large  sums  of  money  upon  the 
improvement  of  the  property,  which  they 
would  lose  if  the  agreement  was  not  to 
be  carried  out. 

They  contended,  lastly,  that,  at  all 
events,  the  plaintiffs  were  entitled  to  the 


share  to  which  W.  L.  Sntherbeny  was 
beneficially  entitled  on  payment  of  one- 
third  of  6,600Z. 

Mr.  Thompson^  for  the  admimstrator. 

Mr.  Northj  Mr,  Olare,  Mr.  Oaydon^  and 
Mr.  8.  Hdllf  for  the  other  next-of-kin  and 
the  trustees,  and 

Mr.  J.  P.  Lake  and  Mr.  ArheoU^  for 
North  and  Brierley,  were  not  called  upon. 

Jessel,  M.B.,  said  that  he  regretted 
that  he  was  unable  to  dissent  from  the 
oondusion  of  the  Vice- Chancellor. 

An  administrator  was  considered  in  a 
Court  of  equity  as  a  trustee,  whose  pri- 
mary duty  was  to  sell  the  intestate's  estate 
for  the  payment  of  his  debts.  It  was  true 
that,  having  the  legal  estate  in  the  in- 
testate's leasehold  property,  he  might  in 
some  cases  underlet  it,  and  such  under- 
lease  would  be  supported  in  equity  as 
well  as  at  law.  That,  however,  was  an 
exceptional  mode  of  dealing  with  the  as- 
sets, and  those  who  accepted  a  title  in 
that  way  must  take  it  subject  to  the 
question  whether  that  was  the  most  suiU 
able  mode  of  so  dealing  with  the  assets. 
Here,  very  possibly,  the  letting  of  the 
property  at  500Z.  a  year  was  a  proper 
letting,  as  the  property  had  failed  to  find 
a  purchaser  when  put  up  for  sale.  But 
the  question  here  was  not  whethOT  the 
rent  was  a  proper  rent,  but  whether 
the  insertion  of  an  option  to  purchase 
was  justified,  which  would  have  the  effect 
of  fettering  the  exercise  of  the  trust  for 
sale,  by  preventing  the  administrator 
from  selling  the  property  to  anyone  but 
the  plaintiffs  for  a  period  of  seven  years, 
at  a  price  then  fixed.  It  would  be  dan- 
gerous to  hold  that  an  administrator 
could  do  that,  he  being  a  mere  trustee 
whose  duty  it  was  to  sell  within  a  rea- 
sonable time.  It  was  clear  that  no  such 
option  could  be  g^ven  by  an  ordinary  trus- 
tee ;  and  an  administrator,  although  not 
an  ordinary  trustee,  was  in  a  similar  posi-  ^ 
tion,  and  to  support  what  had  been  done ' 
here  would,  in  his  opinion,  be  an  unaa- 
thorised  and  unwarranted  extension  of 
the  powers  up  to  that  time  understood  to 
be  reposed  m  an  administrator.  The 
agreement,  therefore,  must  be  considered 
a  breach  of  trust,  of  which  specific  per* 
formanoe  could  not  be  enforced. 
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Oceanic  Steam  Naffigaiion  Co.  t.  Swiherherry,  App* 


There  were,  no  doubt,  special  oirenm- 
stances  in  this  case.  The  intention  of 
the  company  to  bnild  on  the  property 
was  well  known,  and  the  company  had 
built  on  it  and  very  considerably  increased 
its  value;  and  there  was  no  doubt  that 
the  price  paid  was  a  &ir  one  at  the  time. 
But  the  fact  of  the  outlay  by  the  plain- 
tiffs could  not  alter  the  position  of  the 
parties  in  a  Court  of  equity,  although  it 
might  be  thought  to  have  some  bearing 
on  the  justice  of  the  case. 

James,  L.  J.,  said  that  the  case  was  one 
of  singular  hardship,  but  that  the  Court 
must  not,  because  of  the  hardship  in  a 
particular  case,  do  the  great  mischief  of 
shaking  the  fixed  rules  of  law ;  and  the 
principles  on  which  the  case  had  to  be 
decided  had  been  settled  by  the  authori- 
ties. 

For  the  purposes  of  the  case  his  Lord- 
ship saw  no  difference  between  an  exe- 
cutor or  administrator  and  any  other 
trustee,  the  only  distinction  being,  so  far 
as  he  was  aware,  *  that  the  .law  did  not 
expect  an  executor  or  administrator  to 
give  evidence  to  a  purchaser,  or  enable  a 
porohaser  to  require  evidence  from  him, 
that  what  he  was  doing  was  necessary 
for  the  due  execution  of  his  trust.  With 
that  difference,  he  was  exactly  in  the  posi- 
tion of  a  trustee  with  the  power  to  give 
receipts.  It  would  be  most  dangerous  if 
a  trustee  could  enter  into  a  contract  for 
sale  binding  the  estate  for  some  years 
afterwards,  whatever  might  be  the  altera- 
tion in  the  value  of  the  property.  It  was 
immaterial  that  the  administrator  at  the 
same  time  that  he  gave  the  option  granted 
an  underlease,  and  that  he  had  power  to 
grant  that  underlease.  The  agreement 
was  a  violation  of  the  rules  which  had 
been  laid  down  for  the  guidance  of  trus- 
tees in  the  exercise  of  their  duty,  and  the 
mere  fact  that  the  agreement  was  a  bene- 
ficial one  would  not  justify  the  Court  in 
upholding  it.  He  therefore  was  of  opinion 
that  the  appeal  must  be  dismissed. 

Lush,  J.,  concurred,  though  with  re- 
luctance. 

Thi  Court  added  to  the  order  appealed 
from  a  declaration  that  the  appellants 


were  entitled  to  an  assignment  of  one- 
third  of  the  property  in  which  Suther- 
borry  was  beneficially  interested  upon 
payment  of  one-third  of  the  agreed  pur- 
chase-money. 


Solicitors — ^Williamson,  Hill  &  Co.,  agents  for 
Henry  Thompson,  Liverpool,  for  plaintiffi ; 
Gregory,  Rowdiff es  &  Rawle,  agents  for  Hill  & 
Dickinson,  Liverpool;  Field,  Boscoe  &  Ck>., 
agents  for  Rowe  &  Pemberton,  Liverpool, 
and  for  Miller,  Peel  &  Hughes,  Liverpool ; 
W.  W.  Wynne  &  Son,  agents  for  Simpson  & 
North,  Liverpool,  for  defendants. 
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Fry,  J. 

1881.       >HOLT  AND   COMPANT  V,  COLLTEB. 
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Covenant  ^Construction — "  Beerhouse  ** 
— Evidence — TechniccH  Term, 

The  sale  of  beer  not  to  he  drunk  on  the 
premises  was  held  not  to  bean  infringement 
of  a  covenant  not  to  carry  on  the  business 
of  a  ^* puhlic-house^  tavern  or  beerhouse.'* 

Evidence  of  the  meaning  of  "  beer^ 
house  "  in  the  brewing  trade  uxu  not  ad- 
miited  in  construing  a  covenant  in  a  lease 
by  a  builder  to  a  grocer. 

The  plaintiffs  in  this  action  were 
brewers,  who  held  a  lease  for  eighty  years 
of  a  public-house  at  Bromley.  The  de- 
fendants were  Mr.  Collyer,  a  grocer  at 
Bromley,  and  James  Glaskin,  a  builder, 
the  owner  of  an  estate  at  Bromley  on 
which  both  the  plaintiffs'  public-house 
and  CoUyer's  shop  were  situated. 

The  plaintiffs'  lease  was  granted  by  the 
&ther  and  predecessor  in  title  of  the  de- 
fendant James  Olaskin,  and  it  contained 
a  coyenant  by  the  lessor  that  in  all  future 
leases  of  premises  on  the  estate  a  restric- 
tive coyenant  should  be  inserted  to  pre- 
yent  such  premises  from  being  used  as 
''a  public-house,  tayem  or  beerhouse." 
The  defendant  Collyer  held  a  lease  from 
his  co-defendant,  Glaskin,  by  which  he 
coyenanted  not  to  carry  on  certain  speci- 
fied trades  on  the  demised  premises,  "  or 
use  or  permit  the  premises  to  be  used  as 
a  public-house,  tayem  or  beerhouse." 
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The  defendant  had  recently  obtained  a 
licence  to  sell  beer  bj  retail  not  to  be 
drunk  on  the  premises  where  he  carried 
on  his  business  of  a  grocer. 

The  plaintiffs  claimed  an  injnnction  to 
prevent  the  sale  of  beer  by  retail  by  the 
defendant  CoUyer,  as  being  in  contraven- 
tion of  the  covenant  not  .to  use  the  pre- 
mises as  a  beerhouse. 

Mr,  GooJcson^  Mr,  Oswald  and  Mr,  EaU 
cliffy  for  the  plaintiffs,  asked  to  be  allowed 
to  adduce  evidence  that  in  the  brewing 
trade  the  word  "beerhouse"  included 
any  place  where  beer  was  sold,  whether 
under  licence  to  be  drunk  on  the  premises 
or  under  licence  only  to  be  drunk  off  the 
premises.     They  referred  to 

Tayhr  on  Evidence^  7th  ed.  p.  968, 

s.  1161. 
[Fry,  J.,  did  not  allow  the  evidence  of 
trade  usage  to  be  given.] 

They  contended  that  "beerhouse"  or 
"alehouse"  was  synonymous  with  or  at 
least  inclusive  of  "  beershop,"  or  a  place 
where  beer  was  sold,  whether  for  imme- 
diate consumption  or  to  be  taken  home. 
They  referred  to  JohnsorCs  Dtctumary  and 
various  editions  of  Bums*  Justice  of  the 
Feace, 

They  distinguished  the  cases  bearing  on 
the  subject,  namely — 

The  London  and  North  Western  RaiU 

way  Company  v.  Oarnett,  39  Law  J. 

Bep.  Cfaanc.  25 ;  Law  Hep.  9  Eq. 

26, 
as  being  the  repoi*t  merely  of  an  inter- 
locutory application ; 

Jones  V.  BonOf  39  Law  J.  Bep.  Chanc. 

405  ;  Law  Rep.  9  Eq.  674, 
as  beinff  a  case  which  shewed  that  a  cove- 
nant or  this  description  did  not  apply  to 
a  kind  of  trade  not  in  existence  and  not 
contemplated  at  the  date  of  the  covenant ; 
and 

The  Bishop  of  St.  Albans  v.  Batters- 

ley,  47  Law  J.  Bep.  Q.6.  571; 

Law  Bep.  8  Q.B.  D.  359, 
and 

The    London    and    Suburban    Laml 

Company  v.  Field,  Law  Bep.  W.N. 

1881,  p.  11, 
as  merely  shewing  that  a  "  beershop  "  did 
mean  a  place  where  beer  was  sold  to  be 
drunk  off  the  premises,  but  did  not  decide 


that    a    "beerhouse"    did   not    include 
"  beershop." 

Mr,  Miliar  and  Mr,  A.  Thompson,  for 
the  defendant  Collyer,  and  Mr.  Everitt, 
for  the  defendant  Glaskin,  were  not  called 
upon. 

Frt,  J.,  stated  the  iaots,  and  said — ^Now, 
that  being  so,  two  questions  require  my 
adjudication.  The  &rst  is  with  regard  to 
the  principle  upon  which  I  am  to  deter- 
mine the  meaning  of  the  word  "beer- 
house." The  plaintiffs'  counsel  have 
pressed  upon  me  that  I  ought  to  admit 
evidence  shewing  the  meaning  of  the 
word  "  beerhouse  "  as  understood  in  the 
trade.  I  have  rejected  that  evidence,  and 
I  have  rejected  it  for  two  reasons.  [His 
Lordship  explained  that  the  plaintifb 
were  precluded  owing  to  circumstanceB 
connected  with  the  conduct  of  the  action 
from  adducing  evidence  of  trade  nser, 
and  proceeded:]  But,  independentlv  of 
that  observation,  which  applies  only  to 
this  particular  case,  I  rejected  the  evi- 
dence upon  a  broader  and  more  general 
ground.  In  my  view,  the  principle  upon 
which  words  are  to  be  construed  in  in- 
struments is  very  plain.  Where  there  is 
a  popular  and  common  word  used  in  an 
instrument,  that  word  must  be  oonstmed 
prima  facte  in  its  popular  and  common 
sense.  If  it  is  a  word  of  a  technical  and 
legal  character  it  must  be  construed 
according  to  its  technical  legal  meaning. 
If  it  is  a  word  which  is  of  a  technical 
and  scientific  character,  then  it  must  be 
construed  according  to  that  which  is  its 
primary  meaning  in  that  technical  and 
scientific  character ;  and  before  you  can 
give  evidence  of  the  secondary  meaning 
of  the  word  you  must  satisfy  the  Court, 
from  the  instrument  itself  or  from  the 
circumstances  of  the  case,  that  the  word 
ought  to  be  construed  not  in  its  popular 
and  primary  signification,  but  according 
to  its  secondary  intention. 

Now  is  there  anything  here  from  which 
I  can  infer  that  the  word  "beerhouse" 
was  not  used  in  its  primary  and  popular 
sense  ?  The  covenant  which  the  pluntifi 
desires  to  have  enforced  against  the  de- 
fendant is  contained  in  an  indenture  of 
lease  made  in  1879,  which  is  not  a  trade 
instrument  in  any  proper  sense  of  the 
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term.  It  is  an  ordinary  lease  by  a  land- 
lord, who  is  not  shewn  to  be  a  brewer 
or  connected  with  the  brewing  trade,  to  a 
person  who  was  not,  according  to  the 
plaintiffs'  own  statement,  connected  with 
the  bosiness  of  selling  beer  at  that  time, 
and  in  respect  of  whom  there  is  no  evi- 
dence  to  shew  that  he  was  engaged  in  any 
way  in  the  business.  If  there  be,  there- 
fore, a  technical  signification  to  that  word 
in  the  brewing  trade  or  in  the  beer  trade, 
there  is  no  reason  to  suppose  that  the 
parties  so  nsed  it  in  this  instance ;  and  to 
admit  evidence  now  to  that  effect  would 
be,  in  my  opinion,  contrary  to  the  ordinary 
course  and  practice  of  the  Court.  I  ao* 
cordingly  rejected  the  evidence,  and  I 
therefore  {»t>oeed  to  consider  the  meaning 
of  the  word  *'  beerhouse  "  according  to 
what  I  will  call  its  ordinary  signification, 
not  neglecting  the  use  of  dictionaries  or 
any  other  means  of  information  which 
may  assist  me  in  coming  to  a  conclusion 
as  to  what  is  the  ordinary  meaning  of  the 
word.  Now  in  coming  to  a  conclusion  as 
to  what  is  the  ordinary  meaning  of  the 
word,  I  am  greatly  assisted  by  the  deci- 
sions of  two  Courts  of  co-ordinate  juris- 
diction with  this.  One  of  them  is  the 
decision  of  yice-Chancellor  James,  in 
which  he  held  that  a  shop  used  as  this  is 
was  not  a  beerhouse.  The  other  is  the 
decision  of  the  late  Lord  Chief  Justice 
Cockbum  and  Mr.  Justice  Mellor,  both  of 
them  very  eminent  Judges  sitting  in  the 
Ck>urt  of  Queen*s  Bench,  in  the  case  of 
The  Bishop  of  St.  Albans  v.  BcUiersley,  The 
decision  there  no  doubt  turned  upon  the 
word  "beershop,"  but  their  Lordships 
expressed  their  understanding  of  the 
meaning  of  the  word  "  beerhouse "  in  a 
manner  which  seems  to  me  not  to  be  mis- 
taken, and  in  respect  of  which  Mr.  Cook- 
son  very  fairly  said  that  their  intention 
was  apparent  from  the  judgment.  They 
drew  the  distinction  between  the  words 
*'  beerhouse  "  and  *'  beershop,"  and  said 
that  whereas  "  beerhouse  "  means  a  place 
where  beer  is  sold  to  be  consumed  on  the 
premises,  a  **  beershop  "is  a  place  where 
beer  is  sold  to  be  consumed  off  the  pre- 
mises. WaII,  then  there  is  the  more 
recent  decision  of  tho  Conrt  of  Appeal  in 
the  case  of  The  London  and  Suhurhan  Lamd 
Company  v.  Field,  in  which  Lord  Justice 
Vou  60. — Chahc. 


James  reiterated  the  expression  of  opinion 
which  he  had  given  when  Vice- Chan- 
cellor, and  said  that  the  word  ''shop"  was 
perpetually  introduced  into  leases  because 
the  word  ''  beerhouse  **  has  obtained  a 
technical  meaning,  and  must  be  so  taken. 
Now,  so  far  as  I  can  gather  from  the  short- 
hand notes  of  the  judgments  of  the  other 
two  learned  Judg^es  of  the  Court  of  Appeal, 
they  did  not  at  any  rate  express  any  dif- 
ference of  opinion  from  him.  It  is  quite 
true  that  there  is  one  passage  in  the  judg- 
ment of  Lord  Justice  Cotton  in  which  it 
is  said  there  is  something  of  an  opposite 
aspect,  but  I  am  quite  clear  from  the 
language  of  the  passage  that  it  has  not 
been  accurately  reported  by  the  shorthand 
writer. 

That  being  the  state  of  the  authorities, 
I  should  feel  myself  bound  by  them  in 
this  sense,  that  unless  I  had  a  very  strong 
and  clear  opinion  that  the  decision  of 
Vice- Chancel  lor  James  and  the  decision 
of  the  Court  of  Queen's  Bench  were 
wrong,  I  should  think  it  a  lesser  evil  to 
follow  them  than  to  give  expression  to  a 
doubt  leading  to  an  opposite  opinion  in 
my  own  mind ;  and  for  this  reason,  that  it 
is  more  important  to  the  public  that  the 
meaning  of  the  word  "  beerhouse  "  should 
be  ascertained  once  for  all,  and  should  not 
vacillate  from  various  opinions  being  ex- 
pressed by  different  Judges,  and  that  it 
should  be  decided  definitely,  because  then 
persons  who  have  to  draw  instruments 
relating  to  businesses  of  this  sort  will 
know  on  what  principle  to  proceed,  and 
counsel  who  are  called  upon  to  advise 
whether  there  is  or  is  not  a  case  to  pro- 
ceed upon  at  law  in  oases  of  this  sort  will 
know  how  to  advise  upon  them.  I  am 
bound  to  say  that,  in  my  humble  opinion, 
it  would  be  a  grest  evil  that  each  Judffe 
should  overrule  or  decline  to  follow  the 
opinions  of  other  Judges  when  they  are 
clearly  expressed  in  the  same  matter. 
But,  independently  of  the  weight  of 
authority,  I  should  have  come  to  the 
same  conclusion  as  that  expressed  in  those 
cases.  I  put  this  question  to  myself: 
Should  I  in  ordinary  usage  and  ordinary 
parlance  call  a  grocer's  shop,  at  whicn 
beer  is  sold  either  by  wholesale  or  by  re- 
tail, a  *'  beerhouse,"  where  the  principal 
business  carried  on  in  that  shop  is  that  of 
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a  grocer,  and  where  the  bosiness  of  the 
sale  of  beer  is  merely  ancillary  to  that 
business  of  a  grocer  ?  and  I  answer,  that 
I  should  not  myself  do  so. 

For  those  reasons  it  appears  to  me  that 
the  plaintiffs  fail. 

I  ought  perhaps  to  add  that  I  think  an 
inference  in  the  same  direction  may  be 
drawn  from  the  collocation  of  words  in 
the  covenant  itself,  because,  when  I  find 
that  the  word  "  beerhouse "  follows 
"  publichouse  or  tavern,"  I  am  rather 
led  to  infer  that  it  is  a  house  ejusdem 
generis;  that  is  to  say,  a  house  where 
some  alcoholic  liquor  is  consumed  on  the 
premises. 

I  think,  therefore,  that  the  application 
of  the  plaintiffs  in  this  present  instance 
fails,  and  I  accordingly  dismiss  the  action 
with  costs. 


Solicitors— H.  J.  &  T.  Child,  for  plaintiffs;  Gt,  J, 
Nutt  &  Co.,  for  defendant  CoUyer ;  Clapham  & 
Fitch,  for  defendant  Glaskin. 


Jessel,  M.R. 
1881 
March 
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Settlement  —  Will  —  Appointment  of 
Share  of  Fund — Postponement  of  Enjoy^ 
ment — Devolution  of  Income  in  the  Mean' 
time. 

Where  an  invalid  appointment  of  a 
share  of  certain  proceeds  of  sale  and  of  re- 
siduary real  estate  was  made  in  favour  of 
an  infantj  not  one  of  the  objects  of  the 
power,  and  where  in  case  of  the  death  of 
the  infant  under  twenty-one  a  valid  ap- 
pointment was  made  vnfa/oowr  of  A  B,  one 
of  the  objects  of  the  power^ — Held,  that  the 
income  of  the  fund  vmiil  the  infant  aMained 
twenty-one,  or  until  his  death  under  that 
age,  would  go  mth  the  corpus  of  the  fund, 
in  the  one  case  to  the  persona  who  took 
in  default  of  appointment^  a/nd  in  the  other 
ccue  to  the  appointee  A  B. 

By  the  settlement,  dated  the  Ist  of 
August,  1868,  made  upon  the  mar- 
riage of  Q«orge  Gamfield  and  Martha 
Long,  certain  hereditaments  at  Langton, 
in  the  county  of  Kent,  and  the  sharie  of 


Martha  Long  in  the  residuary  real  estate 
of  her  late  husband,  Charles  Long,  de-> 
ceased,  were  granted  to  a  trustee  upon 
trust  after  the  marriage  for  sale  and  in« 
vestment,  and  after  the  death  of  Q.  Gam- 
field  and  Martha  Long  upon  troat  for 
Charles  Long,  Albert  Long,  and  the  de- 
fendant Sarah  Jane  Ovenden  and  the 
children  of  the  intended  marriage,  or 
8om6  or  one  of  them,  in  such  shareB,  and 
with  such  future  and  executory  and  other 
trusts,  and  with  such  powers  of  main- 
tenance or  advancement,  and  upon  such 
conditions  and  with  such  restrictions, 
and  in  such  manner  as  failing  a  joint 
appointment  Martha  Long  should  by 
deed  or  will  appoint ;  and  in  default  of 
appointment  in  trust  for  Charles  Long, 
Albert  Long,  and  the  defendant  Sarah 
Jane  Ovenden  and  the  children  of  the 
intended  marriage  at  twenty-one  or  mar- 
riage, as  tenants  in  common. 

No  joint  appointment  under  the  power 
in  the  settlement  was  made ;  and  by  her 
will,  dated  the  11th  of- October,  1876,  in 
exercise  of  her  power  Martha  Camfield 
appointed  that  the  trustee  of  the  settle- 
ment after  the  death  of  Qeorge  Camfield 
should  stand  possessed  of  the  moneys  to 
arise  from  the  sale  of  the  hereditaments 
at  Langton,  and  of  her  share  in  the 
said  residuary  real  estate  upon  trust  as 
to  one-third  part  to  pay  the  income  to 
her  son,  Charles  Long,  for  life,  or  until 
he  should  attempt  to  deprive  himself  of 
the  benefit  thereof  by  anticipation,  and 
after  the  death  of  Charles  Long  or  the 
determination  of  his  life  interest  upon 
trust  to  pay  the  said  one-third  part  to  her 
grandson,  the  defendant  Arthur  Long,  as 
and  when  he  should  attain  the  age  of 
twenty-one  years ;  and  in  case  her  said 
grandson  should  die  before  he  sbonld 
attain  the  age  of  twenty-one  years,  upon 
trust   to   pay   the   said    third    part  to 
her  daughter,  the  defendant  Sarah  Jane 
Ovenden,  for  her  separate  use  ;  and  as  to 
the  remaining  two  third  parts  of  the  said 
moneys,  upon  trust  for  the  defendant 
Sarah  Jane  Ovenden,  in  manner  in  the 
will  mentioned. 

George  Camfield  died  on  the  17iih  of 
March,  1878,  and  the  testatrix  on  the 
31st  of  March,  1878.  There  were  no 
children  of  their  marriage. 
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Charles  Long  died  on  the  2nd  of 
January,  1880,  leaving  his  son,  the  de- 
fendant Arthur  Long,  surviving  him,  and 
an  infant  of  the  age  of  nine  years. 

Albert  Long  died  in  January,  1880, 
but  no  legal  personal  representative  had 
yet  been  constituted. 

This  action  was  commenced  by  Esther 
Ix)ng,  the  legal  personal  representative 
of  Charles  Long,  against  Mark  Ovenden, 
who  had  been  appointed  trustee  of  the 
settlement,  Arthur  Long  and  Sarah  Jane 
Ovenden,  and  the  plaintiff  claimed  that  it 
might  be  declared  that  the  above  appoint- 
ment by  Martha  Camfield,  so  far  as  made 
in  favour  of  Arthur  Long,  was  void,  and 
that  the  share  and  interest  in  the  trust 
estate,  in  respect  of  which  there  had  been 
default  of  appointment,  was  divisible 
amongst  the  plaintiff,  as  the  legal  per- 
sonal representative  of  Charles  Long,  the 
legal  personal  repi'esentative  of  Albert 
Long  and  the  defendant,  Sarah  Jane 
Ovenden,  on  her  bringing  her  appointed 
share  into  hotchpot,  and  ancillary  relief. 

The  action  now  came  on  for  trial. 

Mr.  Badnall,  for  the  plaintiff.— The 
difficulty  that  has  given  rise  to  this  action 
is  the  question  how  the  income  of  the 
appointed  fund  that  will  accrue  from  the 
death  of  Charles  Long  until  the  death  of 
Arthur  Long,  or  until  he  attains  twenty- 
one,  is  to  go.  It  is  clear  that  the  appoint- 
ment in  favour  of  her  grandson,  Arfchur 
Long,  by  Martha  Camfield  was  unautho- 
rised by  the  power,  and  Sarah  Jane 
Ovenden  only  takes  the  share  appointed 
to  Arthur  in  case  he  should  die  before  he 
should  attain  twenty-one—- 

Alexander  v.  Alexander^  2  Yes.  sen. 
640. 
If  he  attains  twenty-one,  then  I  submit 
the  whole  third  is  unappointed — 

Orompe  v.  Barrow^  4  Ves.  681 ; 
and  that  the  intermediate  income  will  go 
with  the  capital  to  the  persons  who  take 
in  default  of  appointment.  If,  on  the 
other  hand,  Arthur  Long  dies  under 
twenty-one,  then  I  suppose  the  inter- 
mediate income  will  go  with  the  capital 
to  Sarah  Jane  Ovenden. 

Lord  V.  Lord,  36  Law  J.  Rep.  Ghanc. 
533  ;  Law  Rep.  2  Chanc.  782  ; 

Genery  v.  Fitzgeraldy  Jacob,  468  ; 
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Bective  v.   Hodgson^   10  H.L.   Cas. 
656  ;  33  Law  J.  Rep.  Chanc.  601, 
were  also  referred  to. 

Mr,  Ohitty  and  Mr,  Bigby  appeared  for 
the  defendants. 

Thb  Master  of  the  Rolls. — The  first 
question  is  really  not  arguable.  The 
trust  is  to  pay  one-third  part  of  the  set- 
tled funds,  after  the  cesser  of  enjoyment 
by  Charles,  the  father,  to  the  grandson, 
as  and  when  he  shall  attain  twenty-one, 
and  in  case  he  shall  die  before  attaining 
twenty-one,  then  over.  Of  course  the 
appointment  to  the  grandson  is  void,  he 
not  being  an  object  of  the  power ;  but  the 
appointment,  if  he  dies  under  twenty- 
one,  in  favour  of  one  object  of  the  power, 
will  take  effect  as  being  within  the  limits 
of  the  rule  as  to  remoteness. 

The  only  question  remaining  is,  What 
becomes  of  the  income  of  the  one- third 
after  the  death  of  Charles  until  the  event 
happens  of  the  grandson  attaining  twenty- 
one  or  not  ?  Is  it  unappointed  or  does  it 
go  wiih  the  capital?  I  have  no  doubt 
that  it  goes  with  the  capital. 

The  first  question  to  be  considered  is, 
What  is  the  capital  ?  It  is  a  part  of  an 
ascertained  trust  fund.  It  is  as  specific  a 
thing  as  you  can  well  have.  Treating  the 
well-settled  doctrine  of  a  gift  of  a  specific 
legacy  as  analogous,  we  find  that  if  you 
give  a  specific  legacy  with  a  postponed 
enjoyment  it  carries  intermediate  income. 
If  you  give  10,000Z.  consols  standing  in 
the  name  of  the  testator,  and  so  described, 
to  A  on  his  attaining  twenty-one,  he  gets 
the  10,0002.  consols  as  from  the  death. 
That  is  settled,  because  it  is  considered  to 
be  severed  at  the  death  from  the  rest  of 
the  testator's  estate.  Indeed,  as  regards 
general  legacies,  when  there  is  a  severance 
complete  as  from  the  death,  they  carry 
interest  from  the  death  and  not  from  the 
end  of  twelve  months,  on  this  principle, 
that  they  are  severed  and  taken  away,  and 
distinguished  from  the  general  property 
of  the  tostator.  Consols,  however,  may 
be  regarded  as  a  perpetual  annuity  re- 
deemable, and  therefore  do  not  afEord  the 
best  possible  illustration. 

The  same  principle  would  follow,  I 
presume,'  if  a  man  gave  a  flock  of  sheep 
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to  be  delivered  to  A  B  on  his  attaining 
twentj.*one.  I  sappose  the  intermediate 
increase  of  the  flock  would  pass.  No- 
body conld  say  that  the  lambs  which 
were  bom  in  the  meantime  fell  into  the 
general  estate  of  the  testator ;  and  so,  I 
sappose,  it  wonld  be  in  any  other  case 
where  income  or  any  other  accretion 
accrued  to  the  specific  article,  whether 
what  was  given  was  a  chattel  or  a 
secarity. 

If,  then,  that  is  so— if  the  principle  is 
that  such  a  gift  is  a  gift  of  a  severed  fund 
or  legacy,  and  is  to  be  so  treated — what  is 
the  difference  between  that  and  an  ap- 
pointment of  a  third  of  a  fund  comprised 
in  a  particular  settlement  ?  It  is  just  as 
distinct  and  specific.  No  one  could  deny 
that  if  instead  of  its  being  subject  to  a 
power  only  this  property  had  been  the 
absolute  property  of  the  testatrix,  and 
she  had  given  it  in  these  words — *^  one- 
third  of  the  funds  comprised  in  such 
settlement " — that  would  have  been  a 
specific  legacy  ;  and  it  is,  in  my  opinion, 
not  less  specific  for  the  purpose  because 
it  is  given  as  part  of  a  fund  over  which 
she  had  a  power  of  appointment. 

I  should  say  that  when  you  give  a 
third  share  of  a  fund  over  which  you 
have  a  power  of  appointment  to  A  B  at 
twenty-one,  it  carries  with  it  the  whole 
accretions  of  that  share  of  the  fund  in 
the  meantime,  whether  in  the  shape  of 
income  or  otherwise.  I  say  ''  or  other- 
wise/' because  you  may  have  accretions 
as  regards  personal  estate  of  a  totally 
different  kind.  If  the  fund  consisted  of 
railway  stock  yon  might  have  an  allot- 
ment of  new  shares  made  by  the  company 
in  respect  of  the  railway  stock,  or  you 
might  have  bonuses  if  the  fund  consisted 
of  shares  or  stocks  in  other  companies,  and 
BO  on.  It  appears  to  me  that  the  whole 
of  the  accretionB,  whether  strictly  income 
or  not,  pass  by  the  description  of  the 
ii^T^g  given,  appointed  or  bequeathed, 
and  consequently  the  intermediate  accre- 
tions paaa.  ' 

If  1  turn  from  general  principle  to  the 
words  of  this  appointment,  I  think  the 
words  very  much  favour  the  view  I  have 
stated.  The  testatrix  first  of  all  appoints 
one-third  of  the  trust  fund  upon  trust  to 
pay  the  annual  income  thereof  to  her  son 


Charles  for  life  or  until  he  anticipates, 
and  '*  from  and  after" — that  is,  imme- 
diately  after — the  death  of  her  said  son 
Charles,  or  the  determination  of  his  estate, 
upon  trust  to  pay  such  one- third  to  the 
defendant  Arthur  Long  upon  his  attain- 
ing twenty-one.  The  words  "  from  and 
after"  would  have  no  meaning  unless 
they  carry  the  intermediate  income.  It 
is  the  only  sense  in  which  the  trustees 
can  pay  the  one-third  "  from  and  after ; " 
that  is  to  say,  from  the  moment  of  Charles's 
decease  or  cesser  of  interest.  On  that 
event  the  one-third  is  separated  or  set 
apart  and  given  to  Arthur  Long  upon 
his  attaining  twenty-one.  If  one  had  to 
depend  upon  the  wording,  I  should  say 
it  is  clear  that  from  and  afler  the  death 
or  cesser  of  interest  one-third  is  to  be  set 
apart  and  to  be  paid  over  to  Arthur  Long 
when  he  attains  twenty-one,  and  that 
would  carry  the  income  to  Arthur ;  but 
if  he  should  die  before  attaining  twenty- 
one,  then  the  trust  is  "  to  pay  the  said 
one-third  part "  to  her  daughter.  That  is 
the  one-third  part  Arthur  would  other- 
wise have  taken.  Whether  Arthur  at- 
tains twenty-one  or  not,  the  accumulation 
of  income  of  the  one-third  part  still  goes 
on  from  and  after  the  death  of  Chiurles 
or  cesser  of  his  interest ;  and  it  is  the  same 
part  which  is  to  go  to  the  daughter. 
What  is  given  to  the  daughter  is  in  fact 
the  same  thing  that  is  given  to  Arthur, 
so  that  if  he  dies  under  twenty-one  the  in- 
come from  the  cesser  of  Charles's  interest 
goes  with  the  capital  to  the  daughter. 
If,  however,  Arthur  attains  twenty-one, 
then  the  appointment  to  the  daughter 
fails  to  take  effect,  and  both  income  and 
capital  pass  under  the  settlement  as  in  de- 
&ult  of  appointment. 


Solicitors— Sole.  Turner  &  Knight,  agenU  for 
Grippe  &  Son,  Tunbridge  Wells,  for  plaintiff; 
Collyer-Bristowe,  Withers  &  Russell,  ag«nU 
for  Stone  &  Simpson,  Tunbridge  Wells,  for  de- 
fendants. 
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In  re  badcltffe. 

PBIBCE  V.   RADCLTFFB. 
DE  FOE  V.    RADCLTFFE. 


Casts — Exeadors — Action  by  Residuary 
Legatee^BiUes  of  Oourt^  1875,  Orders  III. 
ruleS;  XV.rulel, 

A  residuary  legatee  objected  to  certain 
items  in  accounts  furnished  by  the  executors, 
amounting  in  aU  to  about  lOOZ.,  and  issued 
a  unit  for  an  account  specially  indorsed 
under  Order  III.  rule  8,  and  payment  of 
the  balance.  An  account  was  taken  under 
Order  XV.  rule  1  without  any  pleadings 
being  delivered^  and  the  chief  clerk  dis- 
allowed  aU  the  items  objected  to,  amd  made 
his  certificate  accordingly : — Held,  that  the 
executors  must  pay  the  costs  of  the  a^ition. 

Farther  consideration. 

Pearce  v.  Badclyffe  was  an  action  by- 
one  of  two  residaary  legatees  under  the 
will  of  Caroline  F.  Badcljffe,  who  died 
in  October,  1879,  against  the  executors 
of  the  will.  It  appeared  that  on  the  ap* 
plication  of  the  plaintiff  the  executors 
had,  in  April,  1880,  famished  accounts  of 
their  dealings  with  the  personal  estate  ; 
and  that  the  plaintiff  objected  to  certain 
items  of  payment  by  the  executors  as 
improper  and  excessive,  and  also  that  they 
did  not  account  for  a  sum  of  112.  cash 
belonging  to  the  testatrix.  The  total  of 
the  items  to  which  the  objections  related 
was  about  1001. 

The  executors,  however,  insisted  on  the 
correctness  of  their  accounts  and  pay- 
ments, and  the  plaintiff  then  issued  her 
writ  in  Pearce  v.  Baddyffe,  which  claimed 
as  follows : — 

"  To  have  the  account  of  the  personal 
estate  of  the  said  deceased  rendered  to 
her  by  the  defendants  taken  under  the 
direction  of  the  Coart,  and  to  have  cer- 
tain items  of  payment  therein  charged 
by  the  said  defendants  disallowed  as  ex- 
cessive and  improper. 

'*  Payment  by  the  plaintiff  of  one-half 
of  the  balance  appearing  by  such  account 
to  be  in  their  hands,  and  such  farther 
and  other  sums  as  on  taking  the  said 
account  shall  appear  to  be  due  from 
them. 

"  That  on  taking  the  said  account,  in 
addition  to  the  sums  therein  appearing  to 


have  been  received,  the  defendants  may  be 
charged  with  the  sum  of  11/.  money  part 
of  the  estate  come  to  the  hands  of  the 
defendants,  but  not  credited  in  their  said 
account. 

'*  Costs  as  against  the  defendants." 

No  pleadings  were  delivered  in  the 
action,  but  an  order  was  made  on  sum- 
mons for  an  accoant  under  Order  XV. 
rule  1,  and  on  taking  the  account  the 
chief  clerk  disallowed  the  defendants 
lObl.  19s.  7d.,  or  rather  more  than  the 
total  amount  of  the  objections  of  the 
plaintiff. 

The  action  of  De  Foe  v.  Badclyffe  was 
an  action  by  Emma  de  Foe,  the  other 
residuary  legatee,  for  a  similar  account. 
This  action  had  been  stayed  on  an  accoant 
of  the  share  payable  to  Emma  de  Foe 
being  directed  to  be  taken  in  addition  to 
the  accoant  directed  to  be  taken  in  Pearce 
V.  Radclyffe. 

The  action  of  Pearce  v.  Badclyffe  came 
on  for  farther  consideration  in  chambers, 
and  was  adjoamed  into  Court  at  the 
request  of  the  defendants,  the  only  ques- 
tion being  who  was  to  pay  the  costs. 

Sir  PL.  Ja^ykson  and  Mr.  Bardswdl,  for 
the  plaintiff. — This  is  not  an  action  for 
general  administration,  but  for  an  account. 
The  items  to  which  the  plaintiff  objected 
have  all  been  disallowed.  The  proceedings 
were  occasioned  by  the  conduct  of  the 
executors,  and  they  should  pay  the  costs. 

Mr.  N alder,  for  Emma  de  Foe. 

Mr.  Hemming  and  Mr.  W.  Barber,  for 
the  defendants. — The  executors  may  have 
made  mistakes,  but  they  have  not  acted 
unfairly  or  improperly,  and  ought  not  to 
pay  the  costs. 

Bacon,  Y.C,  aflber  stating  that  he  must 
take  the  facts  as  stated  by  the  chief 
clerk's  certificate,  continued  -Now,  what 
is  this  case?  A  residuary  legatee  who 
asks  the  executors  for  her  share  of  the 
residue  is  like  a  person  who  brings  an 
action  for  money  had  and  received  on  her 
accoant.  It  is  no  more  than  that.  Being 
an  executor,  he  has  a  right  to  have  the 
account  taken.  He  is  in  no  better  posi- 
tion than  if  he  were  only  a  defendant  to 
an  action  for  money  had  and  received. 
That  is  the  only  difference  between  them. 
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The  plaiBtiff  has  never  asked  for  more 
than  is  due  to  her.  She  has  asked  to 
have  a  trae  accoant  rendered,  and  pay- 
ment made  to  her  of  the  sum  that  is 
shewn  by  the  account  to  belong  to  her 
from  the  defendants. 

I  quite  agree  that  the  Gonrt  does  deal 
indulgently  with  executors.  It  supplies 
deficiencies  that  have  occurred  by  reason 
of  the  loss  of  vouchers  and  so  forth, 
and  it  does  deal  in  a  liberal  manner 
with  the  accounts  of  executors,  as  indeed 
in  justice  it  ought  upon  all  occasions  to 
do.  But  this  case  does  not  come  near 
that.  Before  this  suit  was  brought  the 
plaintiff  complained  that  the  money  had 
and  received  by  the  defendants  was  not 
forthcoming,  and  she  stated  the  grounds 
upon  which  she  complained  that  a  similar 
sum  of  money  was  due  to  her.  The 
details  are  given  in  a  letter,  and  a  very 
temperate  letter  it  was;  and  it  pointed  out 
that  she  did  not  insist  upon  all  the  charges 
but  that  there  were  excessive  charges, 
which  the  executor — her  trustee  in  a  sense 
— had  made  against  her ;  and  it  intimated 
that  she  should  be  reluctant  to  take  pro- 
ceedings, but  that  she  should  be  driven 
to  it  if  her  just  demand  was  not  complied 
with. 

Now,  under  these  circumstances,  I  must 
apply  the  common  rule  and  practice  of 
the  Court  to  the  undisputed  facta  of  the 
case.  This  person  comes  and  says,  *'Pay 
me  my  money ;  "  and  the  debtor  does  not 
pay,  but  says  he  is  entitled  to  deduct 
certain  sums  from  it.  If  the  plaintiff  is 
driven  to  invoke  the  assistance  of  the  law 
to  obtain  that  which  it  is  her  perfect  right 
to  have,  am  I  to  say  that  she  is  to  do  that 
at  her  own  expense?  Am  I  to  allow 
executors  who  have  withheld  the  amounts 
and  rendered  an  untrue  account  to  pass 
through  the  operation  of  this  suit,  and  to 
do  it  at  the  expense  of  the  residuary 
legatee  P  Upon  no  ground  of  reason  or 
justice  could  I  do  that,  and,  indeed,  it  is 
contrary  to  the  very  well-settled  rules  and 
practice  of  the  Court.  I  think  the  de- 
fendanta  must  necessarily  pay  to  the 
plaintiff  her  costs. 

Solicitors — ^Letts  Brothers,  for  plaintiff;  E.Wood- 
ward,  for  Emma  de  Foe ;  J.  M.  Chamberlain,  for 
defendants. 


[IN  THE  COURT  OF  APPKALl 
Bankruptcy. 
James,  L.J. 
Cotton,  L.J.  \ln  re  thbblfall  ;  ex  parte 
Lush,  L.J.     (  blaket. 

1880. 
Nov.  25. 

Attornment  Clause  in  Mortgage  Deed — 
Landlord  and  Tenant — Tenancy  from  Year 
to  Yp^r  —  TeTumcy^at-  WHl  —  Dtsireu  — 
Bankruptcy  Act,  1869,  «.  34. 

By  deed  dated  the  let  of  June,  1871,  A 
mortgaged  a  mill  and  other  premises  to  ike 
trustees  of  a  building  society.  The  mart' 
gage  deed  contained  an  attornment  daiue 
whereby  A  attorned  tenant  from  year  to 
year  to  the  trustees  in  respect  of  the  mart' 
gaged  premises  at  a  yearly  rent  of  800Z.,  to 
be  paid  by  equal  quarterly  payments,  a/ni 
it  was  thereby  a^eed  that  it  should  he  law' 
ful  for  the  trustees  *'  cU  any  time  after  the 
1st  of  September,  1871,  without  giving  pre- 
vious notice  of  their  intention  so  to  do,  to 
enter  upon  and  take  possession  of  the  pre^ 
mdses,  and  to  determine  the  tenancy  created 
by  the  aforesaid  attommentJ" 

A  filed  a  liquidation  petition  on  the  17th 
of  May,  1879,  when  a  receiner  was  ap^ 
pointed,  and  notice  of  the  petition  ctnd  the 
appointment  was  given  to  the  mortgagees. 

On  the  19th  of  May  the  mortgagees  en^ 
tered  and  distrained  upon  the  goods  €Lnd 
chattels  on  the  premises  in  respect  of  a 
half-year'' s  rent : — 

Held  (affirming  the  decision  of  the  Ohitf 
Judge),  that  the  attornment  douse  created  a 
tenancy  from  year  to  year,  although  deter- 
minable at  the  will  of  the  lafidlord,  and  not 
a  tenancy-at'WiU,  and  thai  the  mortgageee 
were  entUled,  under  the  S4th  section  of  the 
Bankruptcy  Act,  1869,  to  distrain  for  the 
half-year* s  rent  due  from  A  to  them  at  the 
date  of  the  petition. 

Morton  v.  Woods  (9  B.  db  S.  632 ;  37 
Law  J.  Bep.  Q.B.  242 ;  Law  Rep.  3  Q.B. 
658)  affirmed  and  distinguished;  (9  B.  A 
S.  650 ;  38  Law  J.  Bep.  Q.B.  81 ;  Law 
Bep.  4  Q.B.  293)  explained. 

By  an  indenture  of  mortgage  dated  the 
Ist  of  June,  1871,  James  Tnrelfall  (ainoe 
deceased)  and  W.  G-.  Threlfedl  mortgaged 
a  cotton  mill  with  land  and  boildinga 
uccapied  therewith,  maohineiy  and  other 
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TOomiaee,  to  the  trnstees  of  the  Queen's 
Benefit  Bnilding  Society,  their  heirs 
and  assigns,  to  secure  payment  of  16,000Z. 
and  interest.  The  deed  contained  an 
attornment  clause  whereby  J.  Threl^ll 
and  W.  a.  Threlfall  did  thereby  attorn 
and  become  tenants  from  year  to  year 
to  the  said  trnstees,  their  heirs  and 
assigns,  for  and  in  respect  of  the  mill 
and  appurtenances,  and  certain  plots  of 
land  then  held  and  occupied  therewith 
by  J.  h  W.  G.  Threlfall  at  the  yearly 
rent  of  8002.,  clear  of  all  deductions,  to 
be  paid  by  equal  quarterly  payments,  the 
first  quarterly  payment  to  be  made  on 
the  day  of  the  execution  of  the  mortgage. 
And  it  was  thereby  agreed  that  it  should 
be  lawftil  for  the  trustees,  their  heirs  and 
assigns,  *'at  any  time  after  the  let  of 
September,  1871,  without  giving  previous 
notice  of  their  intention  so  to  do,  to  enter 
upon  and  take  possession  of  the  mill, 
buildings  and  premises  whereof  J.  and 
W.  G.  Threlfall  had  attorned  tenants  as 
aforesaid,  and  to  determine  the  tenancy 
created  by  the  aforesaid  attornment.'' 

On  the  12th  of  December,  1871, 
J.  ThrelfivU  died,  having  by  his  will  de- 
vised and  bequeathed  all  his  real  and 
Sersonal  estate  to  W.  G.  Threlfall,  whom 
e  appointed  his  executor. 

On  the  14th  of  May,  1874,  W.  G. 
Threlfall  mortgaged  the  mill  and  other 
premises  to  Messrs.  Schwabe  and  Crank- 
shaw,  subject  to  the  mortgage  of  the  1st 
of  June,  1871. 

On  the  6th  of  June,  1876,  W.  G.  Threl- 
fidl  further  charged  the  same  premises  with 
payment  to  the  building  society  of  a  sum 
of  4,0002.  The  mortgage  to  Messrs. 
Schwabe  h  Grankshaw  was  recited  in 
the  deed,  and  they  agreed  that  this 
further  charge  should  have  priority  over 
their  mortgage. 

This  deed  of.  charge  contained  no 
attornment  clause  by  W.  G.  Threlfall, 
nor  in  any  way  shewed  an  intention  of 
continuing  the  tenancy. 

On  the  17th  of  May,  1879,  W.  G. 
Threl&ll  filed  a  petition  for  liquidation, 
and  on  the  same  day  Blakey  was  ap- 
pointed receiver  and  manager,  and  en- 
tered into  possession  of  the  debtor's  estate 
and  efiects. 

Notice  of  the  petition  and  appointment 
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of  Blakey  was  on  the  same  day  sent 
to  the  trustees  of  the  building  society, 
who  on  the  19th  of  May,  under  their 
attornment  clause,  distrained  upon  the 
goods  and  chattels  in  the  mill  for  a  half- 
year's  rent. 

The  first  general  meeting  of  creditors 
was  held  on  the  30th  of  June,  1879,  when 
Blakey  was  appointed  trustee  under  the 
liquidation. 

Blakey  thereupon  applied  to  the  County 
Court  of  Lancashire  for  an  order  re- 
straining the  first  mortgagees  from  pro- 
ceeding with  their  distress,  and  to  obtain 
a  delivery  up  of  the  property  and  effects 
received  thereunder. 

The  County  Court  Judge  g^ranted  the 
application,  being  of  opinion  that  the 
tenancy  created  under  the  attornment 
clause  was  a  tenancy-at-will,  and  as  such 
was  determined  by  the  presentation  of 
the  petition,  and  that  the  distress  being 
levied  subsequently  was  not  protected  by 
the  Bankruptcy  Act,  1869,  s.  34. 

The  trustees  of  the  society  appealed  to 
the  Chief  Judge,  who,  on  the  10th  of 
May,  1880,  reversed  the  decision  of  the 
County  Court  Judge. 

From  the  decision  of  the  Chief  Judge 
Blakey  now  appealed  to  this  Court. 

Mr.  Joshua  Williams  and  Mr,  Finch 
(with  tbem  Mr,  Be  Oex),  for  the  ap- 
pellant.— If  the  relation  of  landlord  and 
tenant  was  subsisting  between  the  parties 
when  the  distress  was  levied,  no  doubt  it 
was  lawful  and  would  be  protected  by  the 
Act.  But  here  the  tenancy  was  a  tenancy- 
at-will,  and,  as  such,  was  determined  by 
the  second  mortgage  when  it  came  to  the 
knowledge  of  the  first  mortgagees. 

That  a  tenancy  determinable  at  the 
will  of  one  party  must  necessarily  be  de- 
terminable at  the  will  of  the  other — see 

Ooke  Lit,  55a 
<— and  alienation  by  a  tenant-at-will  when 
it  comes  to  the  knowledge  of  the  landlord 
does  put  an  end  to  the  strict  tenancy-at- 
will— 

Ooke  Lit,  b7h. 
So  in 

Doe  V.  Thomas,  6  Exch.  Rep.  854; 
20  Law  J.  Rep.  Exch.  367, 
a  tenancy-at-will  was  determined  by  a 
vesting  order  made  on  the  insolvency 
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of  the  party  creating  the  tenancj-at-wilL 
The  relation  between  landlord  and  tenant 
is  personal,  and  when  one  of  the  parties 
has  pnt  an  end  to  it,  it  is  gone  (per 
Martin,  B.,  p.  858). 

At  all  events,  at  the  date  of  the  further 
charge  the  first  mortgagees  had  notice 
of  alienatioD,  as  the  second  mortgage  is 
recited  in  that  deed.     In 

Morton  v.  Woods  (uhi  supra) 
a  clause  of  attornment  in  very  similar 
words  to  this  was  held  by  several  of  the 
Judges  to  shew  an  intention  of  creating 
a  tenancy-at-will. 

Mr.  Winslow  and  Mr,  S.  Taylor,  for 
the  first  mortgagees,  were  not  called 
upon. 

James,  L.J. — We  are  asked  not  to  con- 
strue but  to  contradict  a  deed,  so  as  to 
defeat  the  intention  of  the  parties  to  it. 
The  mortgagor  was  left  in  possession  of 
the  mortgaged  premises,  and,  according 
to  the  usual  practice,  attorned  tenant  to 
the  mortgagees.  The  intention  of  the 
parties  in  such  cases  is  that  the  relation 
of  landlord  and  tenant  should  be  con- 
stituted between  them.  Th&  mortgagor 
attorned  tenant  by  the  deed  from  year  to 
year  at  a  specified  rent ;  his  tenancy  was 
determinable  no  donbt  at  the  will  of 
the  lessors.  The  mortgagees  would 
equally  have  had  this  power  if  the  pre- 
mises were  in  the  possession  of  a  third 
party,  but  it  is  the  power  usnally  given 
to  a  mortgagee  to  enable  him  to  enter 
and  take  possession.  We  are  asked  to 
say,  in  spite  of  the  express  terms  of  the 
agreement,  that  this  was  not  a  yearly 
tenancy,  but  a  tenancy-at-will. 

'No  doubt  there  are  expressions  used  in 
the  case  of  Morton  v.  Woods  that  at  first 
sight  may  seem  to  justify  such  contention. 
But  in  that  case  there  was  no  actual 
demise,  the  mortgagee  not  having  exe- 
cuted the  deed,  but  for  the  purpose  of 
giving  efiect  to  the  obvious  intention  of 
the  parties  to  the  mortgage  deed  it  was 
held  that  a  tenanoy-at-will  was  created. 

Co'iTON,  L.J. — We  have  here  the  ex- 
press words  contained  in  the  attornment 
clause,  but  according  to  the  appellants 
we  are  to  say  that  the  tenancy  from  year 
to  year  specified  in  the  clause  should  be  a 


tenancy-at-will.  But  why  are  we  not  to 
give  effect  to  express  words  ?  Why  should 
we  correct  what  the  parties  have  said? 
But  it  is  said  that  there  is  a  power  in  the 
clause  given  to  the  mortgagees  to  deter- 
mine the  relation  of  landlord  and  tenant 
by  entry  and  taking  of  possession.  There 
is  no  principle  of  law  which  prevents 
persons  who  are  free  to  contract  from 
agreeing  that  a  tenancy  may  be  deter- 
mined on  whatever  notice  they  like.  No 
doubt  without  express  stipulation  there 
must  be,  for  the  purpose  of  determining  a 
tenancy,  a  regular  notice ;  bat  if  parties 
who  can  contract  do  contract  that  there 
shall  be  no  notice  there  is  nothing  to 
prevent  them.  But  it  is  said  that  it  is  a 
tenancy  at  the  will  of  the  mortgagees. 
In  a  certain  sense  it  is  so,  no  donbt^ 
because  they  are  enabled  to  determine  it 
on  short  notice  ;  and  a  passage  in  Coke  ia 
referred  to  as  saying  that  where  a 
tenancy  is  at  the  will  of  one  it  most  also 
be  of  the  other.  Bat  Coke  says  nothing 
of  the  sort.  All  it  says  is,  that  if  there 
is  a  demise  without  any  other  term  fixed 
between  the  parties,  except  that  it  shall 
be  at  the  will  of  the  lessor,  then  it  is 
implied  by  law  to  be  also  at  the  will  of 
the  tenant.  But  that  in  no  way  affects 
what  we  have  here. 

But  it  is  said  that  this  case  is  oon- 
clnded  by  the  authority  of  Morton  r. 
Woods,  in  that  case  the  Judges  on  the 
construction  of  a  deed  determined  that 
there  was  not  a  demise  for  ten  years,  but 
that  it  was  intended  to  be  a  tenancy-at- 
will.  But  they  cannot  have  meant  a 
tenancy-at-will  with  all  its  consequences. 
At  all  events,  that  opinion  was  founded 
upon  the  construction  of  the  deed,  and 
the  construction  of  one  deed  cannot  be 
an  authority  on  the  construction  of 
another  deed  in  difierent  terms.  Here  I 
cannot  arrive  at  the  conclusion  that  the 
parties  intended  to  create  a  tenancy-at- 
will  when  there  are  express  words  creating 
a  yearly  tenancy. 

Lush,  L.J. — Although  in  MorUm  v. 
Woods  the  expression  *'  tenancy-at-will " 
was  used  by  some  of  the  Judges  while 
professing  to  define  the  relation  betwew 
the  parties  to  the  deed,  yet  it  must  not 
be  takon  as  an  exact  legal  definition  of  it, 


mCHAELMAS  1880  to  tflOHAELMAS  1881. 


Vol.  50.] 

A  fv  I%rdfall ;  ex  parte  Bldkey  (App.),  Bankr, 

as  h  clear  when  the  iacba  before  them 
and  the  aivaments  of  either  side  are  con- 
sidered, f  am  glad  to  find  on  looking 
back  at  the  judgment  I  gave  that  I  did 
not  myself  deecribe  the  tenancy  as  a 
tenancy-at-inll.  Bat  the  argument  used 
in  that  case  was  that  the  attornment  was 
for  ten  years,  and,  if  so,  void  because  not 
made  by  deed;  and  therefore,  to  carry 
into  effect  the  real  interest  of  the  parties, 
the  Judges  said  it  was  a  tenanoy-at-will, 
meaning  a  tenancy  for  an  indefinite  term 
not  to  exceed  ten  years,  determinable  at 
the  will  of  the  landlord.  That  is  pre- 
cisely like  this  case— ^very  word  is  appli- 
cable to  the  relation  between  the  parties 
here.  There  is  a  yearly  tenancy,  with  an 
express  proviso  that  the  mortgagees  shall 
be  at  liberty  at  any  time  to  determine  it 
by  entry. 


Solidton — Gregory,  Bowdiffes  &  Bawle,  agents 
for  Chamley  &  Finch,  Preeton,  for  plaintiff; 
Pritchazd,  Englefield  &  Co.,  agents  for  Gmndy, 
Kenhaw  &  Co.,  Handiester,  for  defendant. 
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JSSSBL,  M.B.  ^ 

COTTOH,  L.  J.    I 

liUSH.  L  J         V*™*  ^^^^   BBBTON  COMPANY 

Feb.  16.     J 

Wvnding'Vp — OosU  ordered  to  he  paid  to 
Contributory  out  of  Assets  of  Oompany — 
Itight  of  Contributory^ s  Solicitors  to  sue  in 
name  of  Oompany  to  recover  Assets  for 
Paiymmt  of  Costs — Jurisdiction — Costs, 

Where  an  order  is  made  in  a  winding'Vp 
giving  persons  interested  in  the  assets  of  the 
oompany  leave  to  take  proceedings  in  the 
name  of  the  oompany  on  giving  such  in- 
demrUiy  as  the  Court  shaU  direct,  the 
ffunng  of  the  indemnity  is  a  condition  pre- 
cedent to  the  institution  of  a/ny  suchprO" 
eeedingsy  and  must  he  the  subject  of  a 
mibetaniioe  appUcaJticn  before  stLoh  proceed- 
inge  aire  taken. 

Such  leave  wiU  only  he  given  to  creditors 
cr  eoniributories  of  the  company.  Where^ 
Toi..  60. — Oha«o. 


therefore,  a  contributory  obtained  an  order 
thai  his  taxed  costs  of  an  application  in  the 
winding-up  should  be  paid  to  him  out  of 
the  assets  of  the  company,  and  the  contri- 
butory ha/ving  become  bankrupt,  and  the 
liquidators  of  the  company  alleging  that 
they  had  no  oMets  to  meet  such  costs,  the 
solicitors  obtained  an  order  that  on  giving 
such  indemnity  as  the  Court  should  direct 
they  might  bring  an  auction  in  the  name  of 
ihe  company  against  ike  former  directors 
and  promoters  of  the  company  with  a  view 
to  increase  the  assets  in  the  winding-up, 
a/nd  forthwith  commenced  such  an  action ; 
on  an  application  by  the  defendants  in  the 
action, — 

Held,  on  appeal,  thai  the  order  giving 
leave  to  bring  the  action  must  be  iet  aside, 
and  aU  proceedings  in  the  action  must  be 
stayed,  on  the  grotmds,  first,  thai  the  giving 
of  the  indemnity  was  a  condition  precedent 
which  had  not  been  complied  with ;  and, 
second,  that  the  order  iteelf  was  made  wUI^ 
out  jurisdiction,  as  the  solicitors  were  not 
persons  interested  in  the  assets  of  the  com- 
pany. 

Held  also,  thai  the  soUoitors  must  pay 
the  costs  of  the  defendants  wnd  of  the  liqui- 
dators as  between  party  a/nd  party. 

This  was  an  appeal  by  the  defendants 
from  the  refusal  of  Yice-Chancellor 
Malins  to  stay  all  proceedings  in  the 
action  nnder  these  circumstances : — 

In  July,  1875,  an  order  was  made  for 
the  compulsory  winding-up  of  the  plain- 
tiff  company. 

On  the  8th  of  February,  1878,  an  order 
was  made  in  the  matter  of  the  winding, 
up  (which  order  was  made  upon  an  ap* 
pUcaiion  by  M.  Booney,  a  contributory 
of  the  company,  for  the  removal  of  the 
official  liquidators),  directing  the  costs  of 
M.  Booney  of  and  incident  to  the  appli- 
cation to  be  taxed  and  paid  to  him  out  of 
the  assets  of  the  company.  Messrs.  Har- 
per,  Broad  db  Battcock  acted  as  his 
solicitors  in  the  matter.  These  costs 
were  subsequently  taxed  and  allowed  at 
3761,  19s,  4d,,  but  the  official  liquidators 
alleged  that  they  had  no  assets  in  hand 
available  for  the  payment  of  the  same, 
and  declined  to  take  proceedings  against 
the  former  directors  and  promoters  of 
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the  company  for  certain  alleged  mis- 
feasances on  the  ground  that  thej  had 
no  funds  in  hand  to  defray  the  expenses 
of  such  proceedings. 

In  June,  1879,  an  action  commenced  by 
M.  Rooney  against  the  promoters  and 
some  of  the  directors  of  the  company 
for  damages  for  fraud  and  misrepresentci- 
tion  in  the  prospectus  of  the  company  was 
dismissed  for  want  of  prosecution,  and  he 
was  subsequently  adjudicated  bankrupt. 

On  the  15th  of  November,  1880,  the 
Vice- Chancellor,  on  an  application  in  the 
winding-up  by  Messrs.  Harper  &  Co.,  as 
the  solicitors  of  M.  Booney,  ordered  that 
the  applicants  "  be  at  liberty,  upon  giving 
such  indemnity  as  the  Judge  shall  direct, 
to  institute  such  proceedings  as  they  may 
be  advised  in  the  name  and  on  behalf  of 
the  said  company  against  the  former 
directors  and  the  promoters  of  the  said 
company,  to  have  it  declared  that  they 
or  some  of  them  are  liable  to  pay  certain 
moneys  to  the  said  company,  and  to  ob- 
tain an  orde  rf  or  payment  thereof  accord- 
ingly ;  the  applicants  undertaking  to  pay 
into  the  Bank  of  England  to  the  credit 
of  the  liquidation  whatever  moneys  they 
may  receive  from  such  former  directors 
and  promoters  of  the  said  company  or 
any  of  them,  and  also  undertaking  to 
abide  by  any  order  the  Court  or  a  Judge  * 
may  hereafter  make  as  to  the  costs  of  and 
occasioned  by  such  proceedings." 

This  application  was  supported  by 
evidence,  which  went  to  shew  that  on  the 
sale  in  1873  to  the  company  of  certain 
coal  areas  in  Nova  Scotia  certain  directors 
and  the  promoters  of  the  company  were 
the  real  vendors  to  the  company,  and  re- 
ceived out  of  the  purchase-money  paid 
by  the  company  some  30,000Z.,  whicn  it 
was  alleged  they  were  liable  to  refund  to 
the  company. 

On  the  17th  of  December  Messrs. 
Harper,  Broad  &  Battcock  commenced 
this  action  in  the  name  of  the  company 
against  the  late  directors  and  promoters 
of  the  company,  seeking  to  make  them 
jointly  and  severally  liable  for  the  30,0002. 

On  the  4th  of  January,  1881,  the  de- 
fendants  applied  to  the  yice-Chancellor 
to  stay  all  ftirther  proceedings  in  the 
action,  or  to  set  aside  the  writ  and  all  the 
proceedings  therein,  on  the  ground  that 


the  action  had  been  commenced  in^  the 
name  of  the  nominal  plaintiffB  without 
proper  authority,  and  aisked  that  Messrs. 
Harper,  Broad  &  Battcockmight  be  ordered 
to  pay  the  costs  of  the  defendants  and  of 
the  liquidators  of  the  action  and  of  the 
application. 

The  Yice-Chancellor,  in  dismissing  the 
application  with  costs,  said,  **  When  this 
matter  was  before  me  in  chambers  in 
November  last  1  thought  it  was  a  case 
in  which  I  was  bound  to  give  the  parties 
who  made  the  application  leave  to  use 
the  name  of  the  company,  but  of  course 
1  could  only  do  so  upon  the  usual  terms 
of  their  indemnifying  the  company  and 
the  liquidators  against  the  costs  of  the 
liquidation.     I  therefore  made  it  part  of 
the  order  that  they  should  be  at  liberty 
to  take  proceedings  'upon  giving  sudi 
indemnity  as  the  Judge  should  direct' 
To  whom  were  they  to  give  that  indem- 
nity but  to  the  liquidators;  because,  if 
the  action  was  dismissed  wil^  costs  then 
the  liquidators  would  be  liable  for  their 
costs,  inasmuch  as  the  name  of  the  com- 
pany was  used,  and  therefore  the  liqui- 
dators were  the  persons  entitled  to  in- 
demnity against  costs.     1  cannot  see  that 
these   defendants  should  have   any  in- 
demnity  whatever.    They  find  themselves 
sued  by  the  company.     What  is  their 
proper  course  ?     Their   proper  applica* 
tion  should  be  that  the  liquidators  should 
give  them  security  for  costs,  and  the 
Court  then  would  have  decided  whether 
they  were  entitled   to  security  or  not. 
If  I  decided  that  they  were  entitled  to 
security,  I  then   should  have   re<]uired 
the  liquidators  to  give  such  security  as 
the  Court  should  have  thought  fit.    It 
is   the   liquidators,  and  the  Hquidatois 
alone,   who    are    bound    to    give   seca- 
rity,   because  they  have   the  whole  of 
the  assets  of  the  company,  if  thers  are 
any,  and  are  liable  to  the  costs  if  the 
action  fails.     The  application,  thereferei 
should  have  been  against  the  Hquidatois; 
but  I  find  the    liquidators    supporting 
this  application.     I  am  not  satisfied  with 
their  conduct.     If  they  were  dissatisfied 
with  the  undertaking  of  Messrs.  Harper 
&  Co.,  they  should  have  said,  *  We  are 
not  satisfied  with  the  security,' and  should 
have  applied  for  further  seooiity.    By 
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ihe  order  of  the  15ih  of  November  I  de- 
cided what  the  securiiy  should  be,  and  I 
am  quite  satisfied  up  to  the  present  time. 
If  the  costs  hereafter  become  very  heayy 
it  is  quite  open  to  the  liquidators  to  apply 
to  the  Judge  for  further  security.  This 
application  is  entirely  unfounded,  and  I 
diwnisfl  it  with  costs." 
The  defendants  appealed. 

Mr.  Davey,  Mr.  FarweU  and  Mr,  MotiU 
ion^  for  the  appellant. — ^Messrs.  Harper  & 
Co.  have  no  mterest  whatever  in  the  com- 
pany, and  are  utter  strangers  to  the 
winding-up.  There  was  no  jurisdiction 
to  make  ihe  ordei^  of  the  15th  of  No- 
vember. The  liquidators  opposed  it. 
There  is  no  jurisdiction  to  give  leave  to  a 
stranger  to  use  the  name  of  the  official 
liquidator  without  his  consent,  or  to  sue 
in  the  name  of  the  company  without  the 
consent  of  the  company.  Further,  Messrs. 
Harper  &  Go.  have  not  complied  with  the 
condition  precedent  on  which  the  order 
of  the  15th  of  November  was  made. 
They  have  given  no  indemnity.  Their 
undertaking  to  abide  by  such  order  as  to 
costs  as  the  Court  might  make  is  not  a 
compliance  with  the  order.  The  liqui- 
dators are  entitled  to  a  substantial  in- 
demnity. 

Mr,  /.  Peanon  and  Mr.  Norion,  for  the 
liquidators,  supported  the  appeal 

Mr.  Higgins  and  Mr.  Norihmore  LaW' 
rencBy  for  Messrs.  Harper  &  Oo. — The 
order  of  the  15th  of  November  has  not 
been  impeached.  It  has  in  fact  been 
adopted  by  the  liquidators,  who  have 
obtained  an  order  for  leave  to  attend  all 
the  proceedings  in  the  action.  Messrs. 
Harper  &  Co.  are  not  utter  strangers  to 
the  assets  of  the  company.  They  are 
entitled  as  Mr.  Booney's  solicitors  to  be 
their  costs  out  of  the  assets  of  the 
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r  JE8BKL,  M.B.— No,  they  are  not.  The 
order  is  to  pay  Mr.  Booney.] 

Yes ;  but  they  could  prevent  Mr. 
Booney  from  getting  the  benefit  of  iiie 
order,  and  could  intOTcept  the  money  on 
its  way  to  him  and  get  a  charge  upon  it. 
In  a  winding-up  the  Court  has  jurisdic- 
tion to  permit  shareholders  and  creditors 
to  use  tne  name  of  the  company  to  bring 
an  action,  even  if  the  liquidator  dissents. 


on  giving  such  indemnity  or  undertaking 
as  to  costs  as  the  Court  requires — 

In,  re  The  Bomk  of  Qihraltar  md 
Maltay  35  Law  J.  Kep.  Chanc.  49  ; 
Law  Bep.  1  Chanc.  69 ; 
In  re  The  Imperial  Bank  of  Ohina^ 
India  and  Japan,  35  Law  J.  Bep. 
Chanc.  4A&;  Law  Bep.  1  Chanc. 

339. 
The  Court  has  entire  control  over  the 
administration  of  tlie  affairs  of  the  com- 
pany, and  just  as  in  an  administration 
suit  the  Court  might  allow  an  action  to 
be  brought  or  the  name  of  the  executor 
or  administrator  to  be  used  by  a  creditor 
or  legatee,  so  here  we  submit  the  Court 
has  jurisdiction  to  allow  Messrs.  Harper 
A  Co.,  who  have  a  clear  interest  in  in- 
creasing the  assets  of  the  company,  to 
bring  Siis  action.  The  costs  belong  not 
to  Mr.  Booney  alone,  but  in  equity  they 
belong  to  Messrs.  Harper  A  Co.  and  Mr. 
Booney.  That  being  so,  Messrs.  Harper 
have,  we  submit,  an  interest  in  the  assets 
of  the  company — 

Esi  parte  Oleland,  36  Law  J.  Bep. 

Bankr.  45;   Law  Bep.  2  Chanc. 

App.  808,  812. 
On  the  other  point  the  Yice-Chancellor 
was  satisfied  with  the  undertaking  as  to 
costs  which  Messrs.  Harper  &  Co.  had 
eiven.  The  indemnity  was  given  not 
for  the  defendants,  but  for  the  liquidators, 
and  they  have  by  their  conduct  ratified 
and  adopted  the  action. 

Jbssbl,  M.B.— This  is  an  appeal  from 
an  order  of  Vice-Chancellor  Malins,  re- 
fusing to  set  aside  the  proceedings  in  a 
certain  action,  brought  in  the  name  of 
the  Cape  Breton  Company  (Limited), 
ag^ainst  certain  defendants,  alleged  pro- 
moters of  the  company,  with  the  view  of 
making  them  liable  for  certain  alleged 
misfeasances  with  reg^ard  to  the  promotion 
of  the  company.  .  The  simple  ground 
upon  which  the  application  was  made 
was  that  the  company  had  not  authorised 
the  suit,  that  it  was  instituted  by  some 
solicitors  of  the  name  of  Messrs.  Harper, 
Broad  &  Battcock,  with  a  view  to  recover 
certain  costs,  which  I  shall  explain  pre- 
sently, and  without  any  authority  from 
the  company.  Of  course  if  that  allega- 
tion were  well  founded  the  application  in 
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the  Court  below  ought  to  have  succeeded. 
The  only  point  that  is  now  open  for  dis- 
cussion is,  whether  or  not  the  company 
authorised  the  solicitors  to  institute  the 
suit.  It  is  not  the  ordinary  question  of 
whether  there  was  actual  authority  or 
not,  because  it  is  conceded  that  the 
company  was  in  liquidation  under  a 
winding-up  order,  and  no  authority  is 
alleged  to  have  been  given  by  the  com- 
pany itself  or  by  the  board  of  directors. 
On  behalf  of  the  solicitors  who  have 
really  instituted  the  action  there  is  no 
concealment  in  the  matter  or  affectation 
of  authority  from  the  company.  They 
obtained  an  order  from  Vice-Ghancellor 
Malins  in  chambers  in  the  matter  of  the 
winding-up  of  the  company,  which  autho- 
rised them  to  bring  this  action.  Upon 
that  two  points  arise  for  discussion: 
first  of  all,  whether  there  was  any  juris- 
diction to  make  the  order ;  and,  secondly, 
even  assuming  that  there  was  jurisdiction 
to  make  the  order,  whether  the  order 
itself  was  not  conditional,  and  whether 
the  condition  precedent  had  not  been 
complied  with.  If  either  or  both  of  these 
questions  are  answered  adversely  to  the 
solicitors,  of  course  the  proceedings  in 
the  action  were  altogether  unauthorised. 
In  my  opinion  both  should  be  answered 
adversely. 

I  will  first  of  all  take  the  smaller  ob- 
jection. The  order  was  "  upon  hearing 
the  application  it  is  ordered  that  the  ap- 
plicants be  at  liberty,  upon  giving  such 
indemnity  as  the  Judge  shall  direct,  to- 
institute  such  proceedings  as  they  may 
be  advised  in  the  name  and  on  .behalf  of 
the  company  against  the  former  directors 
and  promoters  of  the  company,"  and  so 
on.  Then  it  was  ordered  that  ''  the  ap- 
plicants should  have  liberty  to  apply  as 
they  might  be  advised  in  reference  to  any 
moneys  which  they  might  pay  into  the 
Bank  of  England,  and  also  with  refer- 
ence to  any  moneys  which  the  promoters 
might  pay,  the  applicants  undertaking 
to  pay  ii^  the  Bank  of  England  to 
the  credit  of  the  liquidation  whatever 
moneys  they  might  receive  from  such 
former  directors  and  promoters  or  any  of 
them,  and  also  undertaking  to  abide  by 
any  order  the  Court  or  Judge  might 
thereafter  make  as  to  the  costs  of  and 


occasioned  by  such  proceedings."  II  is 
admitted  that  no  application  was  made 
to  the  Judge  for  an  indemnity,  that  no 
directions  were  given  by  the  Judge  as  to 
such  indemnity,  but  that  the  Judge  when 
the  subject-matter  of  this  appeal  came 
before  him  in  the  Court  below  said  he 
should  not  have  required  any  indemnify 
beyond  the  underti^ing  given  in  the 
order.  It  appears  to  me  that  that  is  not 
a  compliande  with  the  order.  The  under- 
taking given  in  the  order  shews  that  the 
indemnity  was  something  tiUra,  They 
are  both  in  the  order  itself.  It  is 
not  even  ^  upon  giving  such  indemnity, 
if  any,*'  but  "  upon  giying  such  indemnity 
as  the  Judge  shall  direct ; "  and  itappean 
to  me  that  without  application  made  and 
proper  consideration  of  the  application, 
the  Judge  could  not  decide  upon  the  hear- 
ing of  the  application  in  this  action  as  to 
what  was  the  proper  indemnity  to  be 
given  under  the  former  order.  That 
must  have  been  an  application  in  the 
winding-up  and  oonsidei^  in  the  proper 
way.  It  seems  to  me,  therefore,  thai 
notiliing  the  Judge  said  upon  the  hearing 
of  the  application  in  this  action  could 
have  any  bearing  upon  the  effect  of  the 
order,  which  appears  to  me  quite  plain. 
The  leave  to  institute  the  proceedings 
was  only  upon  giving  the  indemnify, 
which,  of  course,  was  a  condition  preoe- 
dentj  and  has  not  been  complied  with. 
There  has  therefore  been  no  leave,  or 
rather  no  sufficient  leave,  and  ooDse- 
quently  there  is  no  authorify  for  insti- 
tuting this  action. 

Then  there  is  a  question  of  very  mndi 
greater  importance,  and  that  is,  whether 
there  is  any  authorify  whatever  to  give 
the  leave.  I  wish  to  state  ihe  position 
of  matters  when  this  leave  was  given.  It 
appears-  that  a  Mr.  Rooney  had  ap^ied  in 
the  winding-up  to  remove  the  liquidators. 
Upon  that  application  an  order  was  made 
that  Mr.  Rooney's  costs  should  be  paid 
to  him  out  of  the  assets  of  the  company. 
It  is  well  known  that  such  an  order  does 
not  create  a  charge  upon  the  assets,  bat 
limits  his  right  to  get  paid  out  of  the 
assets.  The  order  itself  does  not  alter 
the  priorities  as  to  right  to  payment  of 
'  costs  out  of  the  assets.  In  many 
the  liquidator  has  priorify  over  all  thi 
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orderBy  eyen  for  sabseqaent  costs.    It  is 
not  a  charge  upon  the  assets,  but  it  is  a 
right  to  get  paid  out  of  the  assets  in  a 
due  course  of  administration,  and  nothing 
more.     It  is  a  right  given  to  the  peti« 
tioner,   and   Messrs.    Harper   were  the 
solicitors  of  Mr.  Boonej  in  making  that 
application.     They  of  coarse  would  have 
a  right,  as  aeainst  their  client,  to  be  paid 
their  costs  of  that  application,  quite  irre- 
Bpeotive  of  the  assets  of  the  company. 
A  personal  demand  could  have  been  en- 
forced  against  him,  and  if  he   had   the 
means  he  could  have  been  compelled  to 
pay.     Besides  that,  as  between  him  and 
them,  they  might  have  a  lien  upop  any 
sums  coming  to  him  under  this  order  for 
payment  of  the  costs  until  they  were 
actaally  paid.    Beyond  that  they  could 
have  no  right  whatever,  for  they  were 
neither  creditors  nor  contribntories,  and, 
if  I  may  say  so,  they  had  no  direct  or  even 
indirect  charge  upon  the  assets.     They 
had  the  means  of  inteitsepting  the  pay- 
ment   to    Mr.   Booney  of   any  moneys 
coming  to  him  under  that  order,  if  any 
were  to  come.    That  being  their  position, 
they  applied  to  use  the  name  of  the  com- 
pany to  sue  the  promoters  and  directors 
with  the  view  of  increasing  the  assets  of 
the  company  by  making  them  liable  for 
misfeasanoe.    Under  what  doctrine  ?     It 
would  be  a  difficult  thing  when  the  com- 
mon law  and  statutes  both  were  against 
anything  like  maintenance,  to  say  nothing 
of  champerty,  to  suppose  that  a  solicitor 
intervening  in    this  way — that    is,   his 
client  getting  an  order  for  costs  in  some 
proceedings  under  the  winding-up — could 
thereupon  establish  a  right  to  intervene 
in  the  affairs  of  the  company,  not  merely 
in  the  winding-up  and  distribution  of  its 
actual  assets,  bat  to  increase  its  assets  by 
suing  the  promoters  and  officers  for  mis- 
feasance and  torU  simply  with  the  view  of 
obtaining  the  payment  of  his  costs.  I  can- 
not imagine  a  more  shocking  result  of  the 
Winding-up  Acts  if  this  were  really  the 
law.     It  would  hold  out  a  premium  to 
any  solicitor  who  heard  that  there  were 
acts  which  all  the  shareholders  and  cre- 
ditors did  not  witilh  further  to  have  en- 
qoired  into,  knowing  it  would  produce  no 
money  to  pay  them,  if  he  heard  it  would 
produce  sufficient  to  pay  costs  for  him. 
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merely  because  he  had  obtained  through 
the  medium  of  a  client  some  trumpery 
costs  in  the  winding-up,  to  intervene  and 
sue  all  these  people  solely  for  the  purpose 
of  obtaining  payment  of  his  costs  and 
any  further  costs  in  the  litigation,  every- 
body else   being  satisfied   that  nothing 
was  to  be  obtained  by  these  proceedings 
vUra  costs.     It  does  appear  to  me  it 
would  be  a  most  lamentable  result  of 
these  Winding-up  Acts,  if  such  an  appli- 
cation were  authorised  by  them.     In  my 
opinion,  no  such  application  is  authorised, 
and  I  think  there  was  no  jurisdiction  to 
make  any  such  order.   It  is  not  pretended 
that  there  was  any  jurisdiction  conferred 
by  the  Act  in  words,  or  by  any  section 
of  it ;  and  therefore,  if  the  jurisdiction 
exists,  it  must  exist  upon  some  ground 
independently  of  the  Act.     It  is  then 
said  that  there  are  gpx)unds  independently 
of  the  Act,  and  that  there  is  a  general 
jurisdiction   to  authorise    contribntories 
and  creditors  to  apply  to  institute  a  suit 
in  the  name  of  the  company  in  a  proper 
case.    Two  cases  were  cited  in  which  the 
Appeal  Court  had  given  that  leave,  and  I 
could  add  a  great  many  more  from  my 
own  knowledge  and  experience  in  wind- 
ing-up matters,  but  then  we  must  con- 
sider what  they  were.     In  the  first  in. 
stance  this  is   well  known:   under   thie 
old  Winding-up  Acts  the  creditors  had 
no  locua  siandi^  and  when  they  had  proved 
their  debts   and  could  not  get  payment 
were  compelled  to  bring  an  action  or  file 
a  bill,   as  the  case  might  be.     I  have 
known  such  bills  to  be  filed.     It  was 
afterwards  that  the  creditors  were  ad- 
mitted, but  nobody  else.  The  only  parties 
to  the  proceedings  in  the  winding-up  are 
the  contribntories  and  the  creditors.     Of 
course  you    may  have   applications  by 
parties  in  their  own  interest,  as  you  have 
in  administration  suits  and  other  cases, 
where  their  right  is  interfered  with  by 
the  receiver  and  others  so  as  to  compel 
them  to  remove  the  difficulty  in  their 
way  to  establishing  their  rights  or  re- 
covering their  property.      But  beyond 
that  there  is  no  person  who  has  a  right 
to  intervene  in  the  winding-up  proceed* 
ings  except  the  creditors  or  the  contri- 
bntories.     Why  should   we   allow    the 
solicitor  of  a  creditor  or  contributory^ 
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there  being  nothing  given  him  by  the 
Act,  to  come  in  P    As  I  have  already 
said,  it  appears  to  me  it  wonld  be  a  very 
serious  injury  to  everybody.     Then   on 
what  principle  is  it  that  a  creditor  or  con- 
tributory has  a  right  ?      On   the   same 
principle   on  which  a  man  could   have 
always   filed  a  bill  in  the  old  Court  of 
Chancery  against  his  trustee  to  be  allowed 
to  use  his  name  to  recover  the  trust  pro- 
perty to  which  he  was  entitled.     That  is 
the  principle.     Such  suits  were  uncom- 
mon, because  as  a  general  rule  the  same 
relief  was  obtained  by  an  application  by 
motion  in  former  days  or  petition,  and  in 
later  days  by  summons  in  an  administra- 
tion suit.     But  that  was  merely  giving 
the  relief  which  he  could  have  obtained 
by  bill  by  the  former  method.    It  was 
not  a  different    relief.      Did  ever   any 
practitioner  hear  of  an  application  in  an 
administration   suit    on    the   part   of   a 
solicitor  of  a  client  who  had  obtained  an 
order  for  costs  P     It  is  dear  that  no  such 
application,  I  should  say,  was  ever  made ; 
but  iii  certainly  would  not  have  been  en- 
tertained, nor  would  any  action  or  bill 
have  been  allowed  to  be  instituted  by  a 
person  holding  any  such  position.     There 
never  was  such  a  thing.     Therefore,  if 
recourse  is  to  be  had  to  general  principles 
to  imply  this  jurisdiction  which  has  not 
been  conferred,  it  appears  to  me  there  is 
no  sufficient  reason  to  imply  it  either  from 
the  necessities  fof  the  case  as  regards  a 
complete  winding  up  of  the  affairs  of  the 
company,  or  from  the  principles  well  es- 
tablished in  the  former  Courts  applicable 
to  similar  relations  such  as  between  cre- 
ditors and  the  owners,  whether  legatees 
or  otherwise,  of  the  assets  of  deceased  per- 
sons.    It  seems  to  me  not  only  that  there 
is  no  occasion  to  imply  it  from  the  neces- 
sity of  the  case,  but  there  is  the  greatest 
reason  for  not  implying  it  on  account  of 
the  mischief  that  would  ensue.     It  ap- 
pears to  me,  therefore,  that  no  such  order 
ought  to  have  been  made  on  the  appli- 
cation of  the    solicitors,    and  that  the 
order  was  made  without  jurisdiction  and 
was  itself  a  nullity.     Deciding  the  case 
upon  that  point  I  do  not  wish  to  affect 
the  costs    of  the  appeal.      I  think  the 
right  order  is  to  set  aside  the  order  and 


all  the  proceedings,  and  to  give  the  oosti 
in  the  Court  below  and  in  this  Court. 

Cotton,  L.J. — ^I  agree  with  the  Master 
of  the  Bolls  in  what  he  has  said  as  to 
both  grounds.  I  should  have  added  no- 
thing to  what  he  has  said,  but  I  think 
the  principal  point  is  one  of  veiy  great 
importance. 

Now,  had  the  Court  power  to  autho- 
rise the  solicitor  in  this  case  to  institute 
proceedings  in  the  name  of  the  company  ? 
There  is  nothing  in  the  Act  of  Parlia- 
ment  which  gives  the  Court  such  power, 
Bud,  prima  facie,  the  proceedings  in  the 
name,  of  the  company  ought  to  be  con- 
ducted by  the  liquidator — an  officer  ap- 
pointed by  the  Court  and  subject  to  the 
supervision  of  the  Court.  There  may  be^ 
no  doubt,  special  cases  where — although 
the  Court  does  not  think  fit  to  remove 
the  liquidator  on  the  gpronnd  that  his 
conduct  in  not  bringing  an  action  is 
improper — ^it  may  g^ve  power  to  other 
persons  to  conduct  the  litigation  which 
the  liquidator  is  advised  not  to  com- 
mence, giving  proper  indemnity  to  the 
Court  against  any  consequences  of  that 
litigation.  But  who  are  the  persona  who 
can  be  authorised  to  take  these  steps? 
The  creditors  and  the  contribntoriee  are 
the  persons  who  under  the  Act  can  in- 
tervene if  they  are  advised  that  the  liqui- 
dator does  not  properly  do  his  dnty. 
They  can  go  to  the  Court  and  ask  for  the 
removal  of  the  liquidator,  and  thej  are 
the  persons,  not  under  any  special  olanse 
of  the  Act,  but  because  they  have  a  right 
to  go  to  the  Court  upon  a  question  of  tiie 
power  of  the  liquidator.  They  have  a 
right  in  special  cases  to  ask  the  Court  for 
leave  to  do  that  which  the  liquidator  is 
advised  not  to  do  or  because  ne  has  no 
funds  he  does  not  do,  namely,  to  take 
proceedings  in  the  name  of  the  oompanj. 
But,  in  my  opinion,  the  power  of  the 
Court  to  give  leave  to  use  the  name  of 
the  company  stops  there  and  is  confined 
to  those  who  are  parties  to  the  winding- 
up.  The  Court  luis  no  power  whatever 
to  give  persons  in  the  position  of  the 
solicitors  any  authority  to  use  the  name 
of  the  company  in  any  litigation  against 
any  other  person.     In  my  Opinion,  there^* 
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fore,  this  order  of  the  Yice-Ghanoellor 
was  made  without  any  power,  and  xnnst 
be  discliarged. 

Lush,  L.  J. — I  am  also  of  opinion  that 
this  order  was  improvidently  made,  and 
that  it  is  not  based  npon  any  authority, 
either  statutory  or  common  law.  Now, 
the  Winding-np  Acts  only  authorise  the 
intervention  of  creditors  and  contribn- 
tories  besides  the  liquidator.  These  gen- 
tlemen, Messrs.  Harper  &  Co.,  are  neither 
creditors  of  the  company  nor  oontribn« 
tories.  They  are  persons  who  have  a 
claim  for  costs  against  an  individual.  It 
is  in  that  capaci^  alone  that  they  stand 
before  us.  Now,  as  I  have  said  before, 
there  is  no  authority  under  the  Companies 
Acts  for  the  Court  to  intervene  on  behalf 
of  gentlemen  standing  in  that  relationship, 
they  not  being  either  creditors  or  contn- 
tories,  but  merely  persons  who  have  a 
claim  for  costs  against  one  of  the  contri- 
butories  whose  costs  are  directed  to  be 
paid  out  of  the  assets.  All  that  the  Court 
did  by  that  order  was  to  authorise  the 
appropriation  of  so  much  of  the  assets  as 
come  in  towards  payment  of  these  costs. 
That  is  all  the  effect  of  that  order.  Now, 
is  there  any  authority  for  it  in  practice 
or  precedent  ?  Certainly  I  never  heard 
before  of  any  instance  in  which  a  soli- 
citor having  a  claim  for  costs  against  his 
client  had  obtained  an  order  against  the 
wish  of  his  client  to  sue  in  his  client's 
name  the  debtors  of  the  client,  in  order  to 
provide  a  fund  out  of  which  he  may  get 
paid.  I  do  not  know,  if  this  order  stands, 
whyevery  solicitor  who  has  a  claim  against 
a  cUent  for  costs  which  he  cannot  get  paid 
should  not  obtain  an  order  to  search 
about  and  see  among  the  client's  debtors 
whether  he  cannot  get  payment  in  that 
way.  That  would  be,  to  my  mind,  a 
most  dangerous  thing,  and  a  much  more 
mischievous  practice  than  champerty  and 
maintenance,  which  were  so  condemned 
at  common  law.  I  cannot  foresee  the 
extent  of  the  mischief  and  the  wide- 
spread  litigation  that  such  a  sanction 
would  encourage.  Considering  that  there 
is  nothing  in  the  Companies  Acts,  nothing 
that  I  am  aware  of  in  any  practice  in  any 
Court  to  sanction  such  an  order  as  this, 
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I  cannot  help  coming  to  the  conclusion 
that  it  is  entirely  withotit  jurisdiction. 
The  Court  has  no  power  to  order  a  soli- 
citor to  use  the  name  of  a  client  against 
the  wishes  of  the  client,  in  order  to  re- 
cover money  by  which  he  may  get  paid 
his  bill  of  costs.  I  am  therefore  of  opinion 
that  the  order  is  without  any  jurisdic- 
tion whatevei*,  and  it  must  be  dismissed 
with  costs. 

Mr,  Dwoey  asked  for  the  costs  of  the 
appeal  and  in  the  Court  below,  as  between 
solicitor  and  cUent. 

Mr,  Northmore  Lawrence, —  The  prac- 
tice is  settled  by 

Nwrse  v.  Dumford^  49  Law  J.  Rep. 
Chanc.  229 ;  Law  Bep.  13  Ch.  D. 
764; 
Netohiggtiuhy-the'Sea  Oas  Oompanyy, 
Armstrong^  49  Law  J.  Bep.  Chanc. 
281 ;  Law  Rep.  13  Ch.  D.  310. 
The  plaintiffs'  costs  are  taxed  as  be- 
tween solicitor  and  client,  and  the  defen- 
dants' as  between  party  and  party,  and 
are  payable  by  the  solicitor. 

Jbssbl,  M.R. — ^Yes.  That  is  the  prac- 
tice. 

Mr,  Norton^  for  the  official  liquidators, 
who  had  been  served  with  the  notice  of 
appeal,  asked  for  his  costs  as  between 
solicitor  and  client  against  the  defen- 
dants. 

Jbssbl,  M.R.  —  You  are  entitled  to 
your  costs  as  between  party  and  parfy 
against  the  solicitor. 

Appeal  allowed  with  costs  accord' 
inghj. 


Solicitors — ^Bollman  &  Pritchaid,  for  appellant; 
Norton,  Bose  &  Go.,  for  the  official  liquidator ; 
Harper,  Broad  &  Co.,  for  respondents. 
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Will — Oift  of  Residue  to  Widow  for  LifSy 
with  Remainder  to  Children — Advances — 
Hoi-chpot — Interest, 

Where  a  fund  is  given  by  will  to  he  equally 
divided  amongst  the  testator^ ^  children^  and 
the  will  contains  a  proviso  for  bringing  into 
hotch-pot  advances  made  by  the  testator  to 
any  of  them,  the  advanced  children  are 
chargeable  toith  interest  on  their  advomces 
up  to  the  time  of  the  distribution  of  the 
fund;  but  such  interest  is  to  be  computed 
from  the  time  fixed  for  distribution  only,  not 
from  the  date  of  the  respective  advances. 

William  Bees,  bj  will  made  in  1854, 
gave  all  his  real  and  personal  estate  to 
trastees  upon  trusts  to  sell  and  convert, 
and  to  stand  possessed  of  the  fund  so 
formed,  after  payment  of  his  debts,  funeral 
and  testamentary  expenses,  and  various 
legacies,  upon  tmst  to  pay  the  income  to 
his  wife  until  her  death  or  second  mar- 
riage, and,  after  her  death  or  second  mar- 
riage, to  pay  legacies  of  200Z.  to  each  of  his 
sons  who  should  attain  twenty-one  years, 
and,  afber  making  such  payments,  upon 
trust  to  divide  the  then  residue  of  the  fund 
amongst  all  his  children  who  should  be 
living  at  her  decease,  and  who,  being 
sons,  should  attain  twenty-one  years,  or, 
being  daughters,  should  attain  that  age 
or  marry  ander  that  age.  The  will  pro- 
ceeded to  declare  that  as  well  all  and 
every  sum  and  sums  of  money,  part  of 
the  principal  of  the  vested  or  presumptive 
or  expectant  share  or  respective  shares 
of  each  or  any  of  his  said  children,  which 
should  be  paid,  .advanced  or  applied  by 
his  said  trustees  or  trustee  towards  the 
advancement  in  life  or  preferment  in  the 
world  of  any  such  child  or  children  as' 
aforesaid,  as  also  all  and  every  sum  and 
sums  of  money  which  the  testator  might 
pay,  advance  or  give  to  any  of  his  said 
children  during  his  life,  for  his  or  her 
advancement  in  life  or  preferment  in  the 
world,  but  not  inclading  any  money  paid 
by  the  testator  for  or  towards  their  main- 
tenance or  education  or  pocket-money, 
should  in  each  and  every  instance  be 
brought  into  hotchpot^  and  accounted  for 


as  part  of  the  share  or  respective  shares 
of  such  child  or  children  of  and  in  the 
residue  of  the  trust  fund. 

The  testator  died  in  1860,  and  this  suit 
having  been  instituted  for  the  administra- 
tion of  his  estate,  the  chief  clerk  certified, 
amongst  other  things,  that  he  left  nine 
children,  all  of  whom  attained  full  age; 
and  further,  that  he  had  during  his  life- 
time made  advances  to  four  of  them.  The 
testator's  widow  died  in  1880,  whereupon 
the  fund  became  divisible,  and  a  petition 
having  been  presented  for  payment  out  of 
Court  of  the  nine  shares,  the  question 
arose,  from  what  date  the  advanc^  chil- 
dren, in  bringing  their  advances  into 
hotchpot,  were  to  be  charged  with  interost 
on  those  advances. 

Mr.  Bevir,  for  the  advanced  children. — 
I  submit  that  they  are  chaiveable  with 
interest  as  from  the  death  of  the  widow 
only — that  is,  from  the  time  when  the 
fund  was  to  be  distributed.  He  cited 
Andrewes  v.  George,  3  Sim.  393 ; 
Poole  V.  Poole,  Law  Eep.  7  Ghanc.  17. 

Mr.  Ohitty  and  Mr,  OoU,  for  the  other 
children. — ^We  submit  that  interest  ought 
to  be  charged  against  the  advances  from 
the  dates  when  they  were  made.     Hotoh* 

Eot  nieans  equaliiy,  but  if  one  child  has 
ad  the  benefit  of  an  advance,  and  also  the 
income  which  would  have  been  produced 
by  it  if  it  had  remained  a  part  of  the 
common  fund,  at  an  earlier  date  than  the 
other  children  get  their  shares,  there  is  no 
longer  equality.    In 

Hilton  V.  Hilton,  Law  Bep.  14  £q« 
468, 
Yice-Chancellor  Malins  held  that  aU  sums 
which  had  been  advanced  to  infamts  by 
way  of  maintenance  after  the  testator's 
death  must  be  charged  with  interest 
when  the  fund  was  divided  on  their  all 
attaining  twenty-one.  He  went  upon  the 
principle  that  the  testator's  object  was  to 
divide  his  estate  amongst  his  children 
equally,  and  that  principle  applies  here. 
In 

AnArewes  v.  Chorge  (vbi  supra) 
the  decision  turned  on  the  peculiar  word« 
ingof  the  will. 
XThe  Master  of  the  Bolls. — 

Poole  V.  Poole  (ubi  supra) 
appears  to  be  directly  in  point.] 
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In  ihat  case  the  words  were,  ^'  I  never- 
theless  sabjeot  and  make  chargeable  the 
share  of  my  said  daughter  with  the  Bum 
of  2Q01.  ahreadj  advanced  bj  her  to  me, 
and  direct  my  tinstees  to  dednct  the  same, 
&cy  That  was  not  an  ordinary  hotchpot 
clause,  but  only  a  direction  to  deduct 
adYanoes,  without  mentioning  interest. 
So  in 

Andrewes  ▼.  Ckorge  {yhi  supra) 
the  direction  was  that  the  trustees  should, 
**  before  they  made  such  distribution  or 
division  of  his  estate,  dednct  and  take 
from  such  of  his  said  sons'  and  daughters' 
shares  so  much  money  as  had  been  ad- 
vanced and  lent  to  him,  her  or  them,  by 
him,  BO  as  to  render  their  shares  quite 
equal  and  to  the  amount  they  would  have 
been  entitled  to  had  he  not  advanced  the 
said  sums  of  money."  That  was  not  an 
ordinary  hotchpot  clause,  and  the  Vice* 
Cbano^or  decided  the  case  upon  what 
he  held  to  be  the  testator's  intention, 
namely,  that  the  deductions  in  respect  of 
the  advances  should  be  made  at  the  time 
when  his  property  became  divisible — ^that 
was,  at  the  death  of  his  widow. 

Mr,  Stwrges  appeared  for  an  assignee  of 
one  of  the  children's  shares. 

Mr.  Ince  and  Mr.  Bomer  appeared  for 
the  trustees. 

Thi  Mastbb  of  the  Bolls.  —  I  have 
often  had  to  consider  the  qnestion  raised 
by  this  case,  but  as  no  decision  of  mine 
on  it  appears  to  have  been  reported,  I 
will  again  state  my  reasons  for  the  view 
I  take  of  it.  First  of  all,  I  will  say  that 
the  case  with  which  I  have  to  deal  pre- 
Bents  no  special  features.  It  is  an  ordi- 
nary gift  of  residue  upon  trust  for  the 
testator's  wife  for  life,  with  remainder  to 
his  children,  with  a  proviso  for  their 
bringing  into  hotchpot  sums  which  he 
advanced  to  them  during  his  lifetime.  I 
am  not  reading  the  exact  words  of  the 
will,  because,  as  I  said  before,  there  is 
nothing  special  in  them.  The  question, 
therefore,  is,  How  is  the  property  to  be 
difided  amongst  the  children  so  as  to 
^▼e  effect  to  the  hotchpot  clause  ? 
^ow,  aU  that  the  testator  directs  to  be 
bronght  into  hotchpot  are  the  advances 
which  he  has  made.  If  we  read  the  will, 
WB  shall  not  find  there  a  word  about  in. 
Vol.  60.— Chanc. 
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terest  on  those  advances.  In  this  case, 
several  of  the  children  had  large  ad- 
vances, and  these  are  to  be  brought  into 
hotchpot.  What  does  that  mean  P  It 
means  that  the  children  are  to  share 
equally.  In  what?  Why,  in  the  resi- 
duary estate  after  the  widow's  death. 
What  is  meant  by  bringing  advances  into 
hotchpot,  therefore,  is,  that  all  the  chil- 
dren are  to  share  equally  as  from  the 
death  of  the  widow,  getting  each  as 
much  as  they  would  have  done  had  there 
been  no  advances.  It  follows  that,  in 
calculating  their  shares,  you  must  treat 
it  as  if  they  had  been  ascertained  at  the 
widow's  death,  and  you  must  reckon  in- 
terest on  the  advances  as  from  that  date, 
in  order  to  make  as  large  a  fund  to  be 
divided  at  the  time  of  distribution  as 
there  would  have  been  had  there  been  no 
advances.  But  it  was  argued  that  the 
testator's  intention,  when  he  put  this 
hotchpot  clause  into  his  will,  was  to  put 
all  his  children  on  an  equal  footing,  and 
that  consequently,  since  they  had  the 
benefit  of  these  advances  before  the 
widow's  death,  they  ought  to  be  charged 
with  interest  from  the  time  when  the 
advances  were  made.  But*  that  is  not 
so.  The  object  is  to  make  the  children 
equal  as  to  their  shares  in  the  residue 
which  is  to  be  divided  between  them,  and 
in  nothing  else.  Therefore,  interest  is 
only  to  be  regarded  as  a  mode  of  calcu- 
lation by  which  the  children  are  to  be 
put  in  the  same  position  as  if  there  had 
been  no  advances.  That,  in  my  opinion, 
is  the  principle  on  which  the  question 
ought  to  be  decided. 

Now,  the  reported  cases  do  no1>  throw 
much  light  on  the  subject,  but  I  will 
refer  to  some  of  them.  The  first  is  that 
of  Andrewes  v.  George.  There  the  testa- 
tor directed  the  income  of  his  personal 
estate  to  be  paid  to  his  widow  for  her  life, 
and  then  the  estate  to  be  divided  amongst 
his  children ;  and  then  there  came  a  clause 
by  which,  after  reciting  that  he  had  made 
advances  to  some  of  his  children,  he 
directed  that  his  trustees  should — [His 
Lordship  read  the  passage  previously  cited 
in  the  argument,  and  continued  :]  Those 
words,  no  doubt,  were  very  special,  but 
the  yice-Chancellor  Shad  well  in  his  judg- 
ment said  that  *'  the  testator  meant  the 
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deductions  in  respect  of  advances  shoald 
be  made  at  the  time  when  his  property 
became  divisible,  namely,  the  death  of 
his  widow."  Ho  accordingly  directed 
interest  at  four  per  cent,  to  be  computed 
on  the  advances  from  the  death  of  the 
testator's  widow.  He  therefore  took  the 
same  view  of  the  general  law  as  I  do. 

Then  there  was  the  case  of  Hilton  v. 
Hilton.  In  that  there  was  no  previous 
life  interest  given,  but,  subject  to  an  an- 
nuity to  his  wife,  the  testator  empowered 
his  trustees  to  apply  so  much  as  they 
should  think  fit  of  the  income  of  his 
estate  towards  the  maintenance  of  his 
children  until  the  youngest  should  at- 
tain twentv-one,  and  then  the  capital  was 
to  be  divided  equally  amongst  all  the 
children  who  attained  twenty-one,  or 
being  daughters  attained  twenty-one,  ex- 
cept one  son  for  whom  a  different  provi- 
sion was  made;  and  then  there  was  a 
clause  reciting  that  the  testator  had  made 
advances  to  some  of  his  children,  and 
directing  that  all  advances  should  be 
brought  into  hotchpot.  The  Vice- Chan- 
cellor  Malins,  relying,  no  doubt,  to  a 
great  extent  upon  the  wording  of  the 
will,  held  that  the  children  must  bring 
into  account  all  sums  which  might  have 
been  received  by  them  by  way  of  ad- 
vances from  the  testator,  but  with  in- 
terest from  the  date  of  his  death  only. 

The  next  case  I  will  notice  is  that  of 
Field  Y.  Seward  (1).  There  the  question 
was  whether  interest  on  advances  which 
the  testator  had  made  to  a  son  should  be 
charged  as  from  the  testator's  death  or  as 
from  the  end  of  a  year  after  his  death. 
The  yice-Ghancellor  Bacon  seems  at  first 
to  have  been  caught  by  the  argument, 
that  since  the  son  did  not  get  possession 
of  the  share  until  a  year  from  the  testa- 
tor's death,  he  ought  not  to  be  charged 
with  interest  until  that  date.  '^  But,"  he 
goes  on  to  say,  *'  it  is  necessary,  in  order 
to  carry  out  the  testator's  intention,  that 
there  should,  as  far  as  possible,  be  equality. 
Then  if  this  share  produces  interest,  and 
the  fund  with  the  interest  it  produces  is 
to  be  divided  equally,  you  must  charge 
the  advance  with  interest  in  order  to  pro- 
duce equality.     There  is  no  other  means 

(1)  Law  Rep.  6  Ch.  D.  638. 


of  doing  it.  The  advanced  son  keepe  the 
2,550L  Is  he  also  to  keep  the  interost 
for  a  year  which  it  would  have  produced  ? 
If  he  withholds  for  a  year  the  contriba- 
tion  of  the  common  fund,  be  must  also 
be  charged  with  the  interest  which  it  has 
produced  during  such  withdrawal.  Upon 
second  thoughts,  therefore,  I  think  the 
contention  that  John  Seward  is  charge- 
able from  the  death  of  the  testator  is  a 
correct  one."  £Us  reasoning  in  effect  is, 
that  the  other  children  are  to  be  just  in 
the  same  position  as  if  the  advanced  son 
had  received  no  advances ;  that  is,  that 
when  vou  come  to  divide  the  fund,  you 
must,  in  the  account,  charge  interest  on 
the  advance  from  the  time  when  it  would 
have  produced  interest  had  it  formed  a 
part  of  the  common  fund.  So  that  his 
reason  is  the  same  as  that  which  I  have 
given  for  not  charging  interest  during  the 
lifetime  of  the  testator. 

There  is  one  other  case  which  is  an 
authority  in  £Eivonr  of  my  decision, 
though  it  assumes,  rather  than  decides, 
the  point.  It  is  the  case  of  Poole  v.  Poole. 
There  was  in  that  case  a  hotchpot  daose. 
and  a  further  provision,  that  if  at  the 
period  of  distribution,  which  was  after  the 
death  of  the  testator's  widow,  one  of  the 
daughters,  who  was  named,  shoald  be 
indebted  to  any  or  either  of  her  brothers 
or  sisters  in  respect  of  advances  made  to 
her,  the  trustees  should  be  empowered  to 
deduct  all  or  any  of  such  debts  from  her 
share,  and  pay  the  same  to  the  brother  or 
sister  to  whom  the  same  might  be  owing. 
The  daughter  had  borrowed  some  money 
from  her  brothers  and  sisters  during  the 
lifetime  of  the  testator.  The  Yioe-Chan* 
cellor  of  the  Duchy  Court  of  Lancaster 
had  decided  that  the  trustees  were  autiio- 
rised  to  deduct  from  her  share  all  these 
debts,  though  some  of  them  were  statute 
barred,  with  the  interest  on  such  as 
carried  interest  from  the  time  when  they 
were  incurred.  But  the  Court  of  Appeal, 
whilst  agreeing  with  the  Yioe-Chaooeilor 
that  the  principal  of  the  debts  ought  to 
be  deducted,  whether  barred  by  the 
statute  or  not,  held  that  interest  on  them 
ought  not  to  be  deducted.  The  Lord 
Justice  James  said,  ''The  true  mean* 
ing  of  the  will  appears  to  me  to  be  that 
advances  made  to  Margaret  Beck  by  her 
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brotihera  and  flistera  were  to  be  put  on  the 
same  footing  as  if  the  testator  himself 
had  made  them.     I  think  the  fair  inter- 
pretation of  the  testator's  words  is  that 
he  intended  the  advances  to  be  allowed 
for  as  advances,  not  as  debts ;  and  that, 
therefore,  onlj  the  capital  ought  to  be 
brought  into  acoonnt,  and  not  any  interest 
accrned  before  the  estate  became  divisi- 
ble."    Now  there  was  nothing  in  the  will 
abont  putting  advances  by  the  brothers 
and  sisters  on   the  same   footing  as  if 
they  had  been  made  by  the  testator,  but 
the  Lord  Justice  thought  that  that  was 
the  meaning  of  it,  and  his  opinion  of  the 
law  as  to  advances  made  by  a  testator 
himself  was  so  clear  that  he  merely  refers 
to  it  as  the  basis  of  his  judgment  on 
the  question  before  him.     I  think  I  am 
entitied  to  say  that,  so  far  as  the  Lord 
Justice  considered  the  point,  that  is  a 
clear  expression  of  his  opinion  that  the 
view  of  the  law  which  I  take  is  the  cor- 
rect one.     If,  therefore,  there  were  no' 
other  authorities  upon  the  point,  I  should 
say  that  the  law  on  the  subject  is  per- 
fectly plain,  although  there  is  no  express 
decision  upon  it.     There  will,  therefore, 
be  a  declaration  that  the  children    are 
bound  to  bring  their  advances  into  hotch- 
pot, with  interest  at  four  percent,  from  the 
death  of  the  widow. 

Solieiton— Warriner  &  Gross;  Clarke,  Woodcock 
f  &  Byl^d,  agents  for  Farr  &  Wade,  Newport, 

Monmouth ;  and  Hunt  &  Son,  agents  for  G.  B. 

Ljne,  Newport,  Monmoath,  for  the    various 

parties  interested. 


Fry,  J.     1  __ 

jggj  I  VnrUN  17.  MOAT. 

Feb.  22,28. J  ^^^^^  ^'  w^«^b»- 

Landlord  a/nd  Tenant — Notice  to  Quit — 
IHsclatmer — Ejectment. 

A  denial  by  a  tenant  of  hie  Umdlorda 
right  " to  raise  the  rent*'  cowpled with  an 
offer  to  pay  the  "  customary  r&nt^*  was  held 
a  repudiation  of  the  landlord's  title  and  to 
dispense  with  the  necessity  of  giving  notice 
to  quit  before  bringing  ejectment. 

These  were  two  actions  of  ejectment 
brouffht  by  the  trustees  of  the  will  of  the 
late  Lord  Cardigan  to  recover  possession 


of  cottages.  The  defendants  claimed  to 
be  entitied  under  the  will  of  one  John 
Waddington.  Previously  to  1866  a  small 
rent,  which  had  been  increased,  was  paid 
to  Lord  Cardigan  and  his  predecessors, 
the  rent  then  being  lis.  a  year.  In  that 
year  the  agent  of  Lord  Cardigan  pur- 
ported  to  raise  the  rent,  and  the  tenant 
refused  to  pay  more  than  at  the  rate  of 
lis,  a  year.  Various  correspondence  took 
place  between  the  parties  and  their  agents 
and  solicitors,  and  ultimately  these  actions 
were  brought. 

No  formal  notice  to  quit  had  been 
served,  and  a  question  in  the  action  was, 
whether  the  correspondence  shewed  such 
a  denial  on  the  part  of  the  tenants  of  the 
landlord's  title  as  to  amount  to  a  waiver 
of  notice  to  quit. 

The  matenal  parts  of  the  correspon- 
dence were  an  offer,  in  a  letter  dated 
December,  1870,  *'  to  pay  to  the  estate  of 
the  late  Earl  of  Cardigan  the  customary 
rent  of  lis.  a  year ; "  and  a  letter  dated 
March,  1876,  n*om  the  solicitors  of  the 
trustees  of  John  Waddington's  will  to  the 
plaintiff's  solicitors,  which  was  in  the 
following  terms : — 

'*  Referring  to  our  letter  of  the  20th  of 
January  last  to  Mr.  Bennett,  and  your 
letter  of  the  24th  of  January  in  answer 
thereto,  and  in  which  you  say  that '  the 
late  Lord  Cardigan,  in  accordance  with 
his  rights,  raised  the  rents,  and  under 
these  circumstances  the  trustees  hold  the 
representatives  of  John  Waddington  re- 
sponsible for  the  amount  due.'  We  beg 
to  inform  yon  that  the  trustees  of  the 
will  of  John  Wadding^n  dispute  the  late 
lord's  alleged  right  to  raise  the  rent,  but 
they  are  ready,  and  hereby  offer,  to  pay 
what  is  due  in  respect  of  the  customary 
rent  of  Us.  a  year,  being,  as  they  are 
advised,  all  that  they  are  liable  to  pay  in 
respect  of  the  said  property ;  and  unless 
some  steps  are  taken  within  one  calendar 
month  from  this  date  for  the  purpose  of 
substantiating  the  claim  made  by  or  on 
behalf  of  the  late  earl  or  his  representa- 
tives, the  trustees  of  the  will  of  John 
Waddington  will  act  upon  the  notice  con- 
tained in  the  letter  to  Mr.  Bennett  of  the 
20th  of  January  last,  and  pay  over  the 
moneys  and  rents  now  in  their  hands  to 
the  parties  entitied  thereto." 
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Vivian  v.  Moot, 


}£r.  North  and  Mr,  Stallardy  for  tlie 
plaintifib,  said  that  the  defendants  had 
denied  the  existence  of  the  relationship 
of  landlord  and  tenant,  and  by  thns  dis- 
claiming or  repudiating  their  landlord's 
title  had  dispensed  with  notice  to  qoit — 
Woodfall  on  La/ndhrd  and   Tenant, 

9th  ed.  p.  225 ; 
Doe  V.  Grvhh,  10  B.  4  0. 816  ;  8  Law 

J.  Rep.  (o.s.)  K.B.  321 ; 
Doe  ▼.  Vobioeriy  4  Bing.  557  ; 
Doe  V.  Evoma,  9  Mee.  4  W.  48 ;  11 

Law  J.  Rep.  Exch.  9  ; 
Doe  y.  BollvngSy  4  Com.  B.  Bep.  188; 

17  Law  J.  Rep.  C.P.  268 ; 
Hunt  y.  Allgood,  10  Com.  B.  Bep. 
N.S.  253;  30  Law  J.  Rep.  C.P. 
313; 
Jones  V.  MilUy  10  Com.  B.  Rep.  N.S. 
788 ;  31  Law  J.  Rep.  C.P.  66. 
Mr,  Ooohson  and  Mr.  Oozens^Hardyy  for 
the  defendants,  are^ed  that  on  the  con- 
struction of  the  letters  the  defendants* 
agent  had  not  denied  the  existence  of  the 
tenancy;  they  had  merely  asserted  what 
was  literally  tme,  that   their  landlord 
conld  not  raise  and  had  not  raised  the 
rent,  which  remained  what  it  had  pre- 
viously been.     Though  a  landlord  could 
determine  a  tenancy  he  could  not  raise 
the  rent 

Frt,  J.,  said — ^The  question  in  the  case 
now  before  me  is  a  very  short  one,  namely, 
whether  or  no  the  defendants  have  dis- 
claimed or  repudiated  the  title  of  the 
Elaintiffs  as  landlords  so  as  to  enable  the 
ktter  to  maintain  an  action  for  ejectment 
without  having  given  notice  to  quit. 
[His  Lordship  stated  the  facts,  and  with 
reference  to  the  letter  of  March,  1879, 
said :]  In  my  judgment  that  is  an  asser- 
tion not  that  the  late  lord  had  not  raised 
the  rent,  but  that  he  had  not  a  right  to 
raise  the  rent.  Now  every  landlord  has 
in  popular  language  a  right  to  raise  the 
rent;  that  is  to  say,  after  determining 
the  tenancy  he  may  require  an  increased 
rent. 

It  has  been  ingeniously  argued  that  the 
meaninff  of  the  letter  is  that  the  writers 
disputea  the  right  to  raise  the  rent  in  the 
past ;  in  other  words,  that  they  say  that 
the  lM<e  lord  bad  not  successfolly  raised 


the  rent.  But  that  is  not  tbe  langnajge 
of  the  letter— it  is  that  he  cannot  do  it. 
That  must  be  taken  coupled  with  the 
assertion  that  the  rent  is  customary.  I 
understand  a  customary  rent  to  mean  a 
rent  which,  by  force  of  legal  custom,  en- 
ables the  tenant  to  hold  the  land  at  a 
fixed  rent. 

Is  that  a  sufficient  repudiation  of  the 
landlord's  title  P  In  my  judgment  it  is. 
I  will  refer  to  the  language  of  Barcm 
Parke  in  the  case  of  Doe  v.  Stanton  (1). 
He  says,  "  But  in  order  to  make  a  verbal 
or  written  disclaimer  sufficient,  it  must 
amount  to  a  direct  repudiation  of  the 
relation  of  landlord  and  tenant,  or  to  a 
distinct  claim  to  hold  possession  of  the 
estate  upon  a  ground  wholly  inconsiBtent 
with  the  existence  of  that  relation,  which 
by  necessary  implication  is  a  repudiation 
of  it."  Applying  that  principle,  1  en<|uire 
whether  the  letter  does  not  come  within 
it.  It  appears  to  me  distinctly  to  be  an 
assertion  of  a  right  to  hold  possession  can 
payment  of  a  customary  rent,  which  is 
inconsistent  with  the  relationship  of  land- 
lord and  tenant. 

I  will  make  one  other  observation,  thai 
in  the  case  of  Doe  v.  Oalvert  Lord  Jnstioe 
Brett  laid  down  that  '*  notice  to  quit  is 
only  requisite  where  a  tenancy  is  ad- 
mitted on  both  sides;  and  if  a  tenant 
denies  the  tenancy  there  can  be  no  neces- 
sity for  notice  to  end  that  which  he  says 
has  no  existence."  If  that  is  a  aonnd 
view  it  is  quite  clear  that  in  this  caae  no 
notice  can  be  necessary. 


Solicitors  —  Duncan,    Wanon   Sa   OaidiMr,    for 
plaintafBi ;  Booke  8s  Son,  for  defendants. 


(1)  1  Mee.  &;  W.  696;   1  Tynr.  ^  O.  10«; 
6  Law  J.  Bep.  Ezcb.  268, 
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Practice — OosU — TctxcUion — Evidence — 
Affidavit  of  Increase  —  Judicature  Act^ 
1875,  8.  21— Order  on  Oosts,  rule  28. 

The  recitaU  in  ajudffmeni  in  the  Ohan- 
eery  Dwieion  were  held  sufficient  evidence 
for  the  pwrpoae  of  taxation^  without  an 
affidavit  of  tncreaee. 

This  was  a  sammons  taken  oat  by  the 
defendant  that  the  taxation  of  the  plain- 
tiff 's  bill  of  costs  shonld  be  reviewed. 

Judgment  in  the  action  was  dated  the 
11th  of  November,  1880.  After  reciting 
the  days  of  trial  (8th,  9th  and  10th  of  No- 
▼emb^,  1880),  the  reading  of  the  plead- 
ings, an  answer  and  certain  documents  put 
in  evidence,  "  and  upon  hearing  the  evi- 
dence of  the  several  parties  named  in  the 
schedules  hereto  in  their  examinations 
taken  orally  before  this  Court  upon  the 
several  days  set  opposite  to  their  names 
in  the  said  schedules,  and  upon  produc- 
tion of  the  several  documents  and  other 
exhibits  to  certain  of  such  persons  in  the 
third  column  of  the  said  schedule,  and 
upon  hearing  what  was  alleged  by  counsel 
for  the  plaintiff  and  defendant,"  an  in- 
junction against  the  defendant  was 
ordered,  and  it  was  ordered  "  that  the  de- 
fendant should  pay  to  the  plaintiffs  their 
costs  of  the  acdon,  to  be  taxed  by  the 
Taxing  Master.  The  defendant  carried 
in  objections  to  a  number  of  items  of 
taxation,  and  also  openerally  in  the  follow- 
ing terms :  The  defendant  further  ob- 
jects to  the  whole  taxation  upon  the 
ground  that  the  counsels'  fees  and  the 
payments  to  witnesses  hav^  been  allowed 
without  any  evidence,  except  receipts, 
being  before  the  Taxing  Master  that  any 
of  the  payments  in  question  have  been 
made,  or  that  the  witnesses  were  material, 
or  how  many  days  they  were  in  attend- 
ance, or  that  the  amounts  charged  have 
been  really  paid  to  them. 

In  the  Common  Law  Division  the 
Taxing  Master*s  rule  is  never  to  tax  the 
bill    without  an  affidavit    of   increase, 

CDving  the  payments  to  the  witnesses  to 
ve  been  really  made ;  and  the  defendant 


contends  that  he  hasarightto  insist  upon 
such  evidence  being  produced  in  this 
case. 

The  Taxing  Master  answered  the  ob- 
jections, allowing  some  and  disallowing 
others.  The  part  of  the  answer  relating 
to  the  general  objection  was  as  follows : — 

*'  In  the  Chancery  Division  of  the 
High  Court  of  Justice  it  is  the  practice 
for  the  Master  to  satisfy  himself  that  the 
counsels'  fees  have  been  paid,  and  that 
the  witnesses  were  material,  and  that 
they  attended  in  Court  on  the  davs  for 
which  payments  are  claimed,  and  tjbat  all 

rtyments  charged  have  been  duly  made, 
have  in  this  case  satisfied  myself  on  all 
these  points  by  proper  evidence,  and  I  Fee 
no  reason  for  departing  from  the  practice 
by  requiring  what  is  known  as  an  affi- 
davit of  increase." 

Mr.  Maidkw,  for  the  summons,  said — 
Where  there  was  no  express  provision  in 
the  Judicature  Act^  and  rules  under  it, 
and  there  is  a  variance  between  the  old 
practice  at  common  law  and  equity,  the 
most  convenient  of  the  two  practices  is 
to  be  adopted  in  both  divisions — 

The  NewhigginFhy''th^8ea  Oas  Oom- 

pony  V.  Armstrong^  49  Law  J.  Bep. 

Chanc.  231 ;  Law  Bep.  18  Ch.  D. 

310. 

It  was  the  invariable  and  necessary 

practice  at  law  to  require  the  evidence  by 

an  affidavit  of  increase — 

.  Orey  on  Ooste^  p.  496  ; 
and  in  some  cases  in  Chancery  such 
an  affidavit  has  been  required.  The 
practice  is  to  be  assimilated,  and  there- 
fore in  this  case  i^t  which  is  clearly 
the  better  practice  for  the  Common  Law 
Division  ought  to  be  adopted  in  this. 

He  referred  also,  as  affording  a  pre- 
sumption that  in  matters  connected  with 
fees  of  counsel  the  common  law  rule  is 
the  better,  to 

Harrison  v.  Wearing^  48  Law  J.  Biep. 
Chanc.  365 ;  Law  Bep.  11  Ch.  D. 
206, 
where  it  was  held  that  in  witness  cases 
the  common  law  rule  as  to  allowmg  re- 
freshers is  to  be  adopted. 

Mr.  North  and  Mr.  Vernon  Smithy  for 
the  plaintiff,  were  not  called  upon. 
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Fry,  J.,  said — It  appears  from  the 
statement  of  Mr.  Maidlow,  which  is  no 
doubt  accnrate,  that  at  common  law  the 
practice  is  to  require  an  affidavit  of  in- 
crease, and  he  has  also  stated  that  in  some 
cases  also  in  this  division  the  Taxing 
Master  does  require  such  affidavit. 

He  has  cited  authority  to  shew  that  in 
cases,  unprovided  for  by  the  rules,  where 
the  practice  before  the  Judicature  Act 
was  passed  was  different  in  equity  and 
at  common  law,  the  Courts  are  now  to 
take  the  better  practice.  That  is  a  pro- 
position in  which  I  entirely  agree.  And 
he  says  that  in  this  case  the  common  law 
practice  is  the  better.  Is  it  ?  I  am  not 
at  all  convinced  that  it  is,  having  regard 
to  the  form  of  the  judgment  which  is 
.  pronounced  in  this  division.  In  the  Com- 
mon  Law  Division,  if  I  am  not  mistaken,  the 
judgment  gives  no  information  as  to  the 
matters  in  an  affidavit  of  increase,  and 
the  Taxing  Master,  not  unnaturally,  re- 
quires evidence  to  satisfy  himself  of  those 
ntcts.  But  in  the  form  of  judgment 
which  prevails  in  this  division  that  in- 
formation is  given  in  the  judgpnent  itself. 
I  cannot  help  observing  that  the  Taxing 
Master  is  an  officer  of  the  Court,  and  has 
the  means  of  communicating  with  the 
other  officers  of  the  Court,  and  getting 
information  from  them  as  to  the  course  of 
the  trial.  It  appears  to  me  that  to  require 
in  all  cases  the  affidavit  of  increase  is  not 
desirable;  it  would  be  only  adding  an- 
other item  of  expense  to  the  numerous 
serious  items  of  costs  which  already  exist. 
I  am  bound  to  say  that,  as  Mr.  Maidlow 
observes,  the  expense  will  fall  on  the  ap- 
plicant, but  the  persons  who  have  to 
give  instructions  which  incur  such  costs 
are  not  the  persons  who  have  to  pay ; 
the  person  who  would  have  to  pay  here 
would  derive  no  benefit. 

I  have  no  intention  to  require  in  all 
cases  an  affidavit  of  increase ;  but  I  have, 
on  the  other  hand,  no  intention  to  lay 
down  a  g^eral  rule  that  the  Taxing 
Master  is  not  to  require  such  affidavit  u 
be  thinks  in  the  particular  case  that  it  is 
requisite. 

In  this  case  I  may  observe  that  when 
the  parties  were  first  before  the  Taxing 
Master  the  defendant  did  not  ask  for  an 
affidavit  of  inorease,  bat  only  did  so  after 


the  certificate  had  been  given.  I  have 
asked  counsel  to  point  out  where  he  can 
find  a  single  payment  allowed  that  has  not 
been  made  or  a  single  witness  allowed  for 
who  was  not  called,  and  he  has  failed  to 
do  so.  And  the  simple  result,  if  I  were 
to  accede  to  the  application,  would  be  to 
increase  the  expense ;  therefore  I  dismiss 
the  summons  with  costs. 


Solicitors— F.  dc  T.  Smith  &  Sons,  for  pkintiir; 
R.  H.  Waxd,  for  defondant. 


[IN  THE  COURT  OF  APPEAL.] 

Jambs,  L.  J. 

Cotton,  L. J.  I    ^       „.«„,«/•    t        \ 
1881         ^       ^^  BABKiB  (tn  Lumaey). 

Jan.  22,  24 

Lunaey — Sale  of  Beal  EttcUe  of  LvmaHc 
— Gonversum — Equity  to  a  Beeonvertm 
— Partition  Aot^  1868,  «.  8 — Letues  and 
Sales  of  Settled  Estates  Act,  1856  (19 1-20 
Viot.  0. 120),  ss.  23-25. 

By  an  order  made  in  a  partition  actum 
certain  real  estate  was  sold  in  which  a 
Imiatie  was  interested,  and  the  proceeds  of 
sale  representing  his  share  were  paid  isio 
Court  to  the  credit  of  the  matter  of  the 
hmaey,  hut  vfas  not  carried  over  to  a  real 
estate  account. 

Upon  the  death  of  the  htnatiCj  iniesUUSf 
his  administrator  presented  a  petition  for 
payment  out  of  the  moneys  representing  hie 
share^  hut  it  was  held  that  the  moneys  still 
retained  the  character  of  land,  and  as  suck 
parsed  to  his  heir'at^law. 

The  words  of  the  23rd  section  of  the 
Leases  and  Sales  of  Settled  Estates  Ad, 
when  introduced  into  the  Partition  Act  ly 
section  8,  are  not  to  he  restricted  to  a  sale 
of  settled  estates  only,  hut  esotend  to  aU 
sales  effected  under  the  Partition  AeL 

An  action  of  Barker  y.  Barker  was  in- 
stituted  in  1875  for  the  partition  or  Bile 
of  real  estate  devised  bj  the  will  of 
Samuel  Barker,  in  which  P.  J.  Barker 
was  interested  as  tenant  in  oommon  with 
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ill  r€  Bather,  App, 

las  brothers  and  sisters.  In  the  conrse 
of  the  year  1876  P.  J.  Barker  was  fonnd 
a  Innatio  by  inqoisition. 

An  order  was  made  in  the  action  on 
the  10th  of  January,  1877,  directing  the 
real  estate  to  be  sold.  Snoh  real  estate 
was  accordingly  sold,  and  in  pursuance 
of  a  subsequent  order  dated  the  26th  of 
April,  1879,  made  in  the  action,  certain 
sums  of  consols  and  sums  of  cash,  which 
represented  the  share  of  the  lunatic  in 
the  proceeds  of  sale  of  the  real  estate, 
were  carried  oyer  to  the  credit  of  the 
matter  of  P.  J.  Barker,  a  person  of  un- 
sound mind. 

The  lunatic  died  on  the  26th  of  May, 
1880,  intestate,  and  letters  of  administra- 
tion of  his  personal  estate  were  granted 
to  his  brothers,  Samuel  Barker  and  Ed- 
ward  Barker. 

His  heir-at-law,  Henry  S.  Barker,  was 
anin&nt. 

The  administrators  now  presented  a 
petition  in  lunacy,  asking  for  transfer  and 
payment  out  of  Court  to  them  as  the  ad- 
ministrators of  the  estate  of  the  lunatic 
of  the  said  sums  of  consols  and  cash. 

Mr,  Bagahawe  and  Mr.  Norton,  for  the 
petitioners.  —  The  estate  haying  been 
rightfuUy  sold,  which  is  the  sole  ques- 
tion for  consideration  in  these  cases,  all 
the  consequences  of  conyersion  must 
follow — see 

Steed  y.   Preeee,  43   Law  J.   Rep. 
Ghanc.   687;    Law  Bep.  18  Eq. 
192; 
following 

FlancLgan  y.  Flanagan  (cited  in  Flet^ 
cher  y.  Ashhwrner,  1  Bro.  0.0. 500) ; 
and  see 

Arnold  y.  Dmrn,  Law  Bep.  19  Eq. 
113. 
Nor  is  there  here  any  equity  in  fayour 
of  any  party  for  reconyersion  by  reason 
of  the  incorporation  of  the  L^bubcs  and 
Sales  of  Settled  Estates  Act  (19  &  20 
Vict.  c.  120),  ss.  23-25,  as  mentioned  in 
Foster  y.  Foster,  45  Law  J.   Bep. 
Ohanc.  301 ;  Law  Bep.  1  Oh.  D. 
588. 
The  fund  was  paid  to  a  person  '*  abso- 
lutely entitled  "  when  it  was  carried  oyer 
in  the  lunacy,  not  being  carried  to  any 
real  estate  account. 
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The  cases  of 
KeUand  y.  FuLford,  47  Law  J.  Bep 
Ghanc.  94;  Law  Rep.  6  Gh.  D.  491 
MUdmay  y.  Quicker  46  Law  J.  Bep 
Ghanc.  667  ;    Law  Bep.  6  Gh.  D 
553; 
Ex  parte  Bromfield,  1  Yes.  453,  461 ; 
Ex  parte  Phillips,  19  Ves.  119  ; 
Oooke  y.  Dealey,  22  Beay.  196  ; 
Be  Mary  SmUk,  Law  Bep.  10  Ghanc. 
79, 
were  also  referred  to  and  commented  on. 
Mr.  Byrne,  for  the  next-of-kin. 
Mr.  Maonaghten  and  Mr.  Edward  MarHn, 
for  the  heir-at-law  of  the  lunatic,  an  in- 
fant, were  not  called  on. 


Jahbs,  L.J. — We  haye  had  an  oppor- 
tunity of  considering  this  case,  and  we 
will  not  trouble  you,  Mr.  Macnaghten. 

I  am  of  opinion  in  this  case  that  the 
order  ought  to  be  made  in  fayour  of  the 
heir-at-law ;  that  is  to  say,  we  ought  to 
treat  the  funds  in  question  as  real  estata 
There  is,  it  seems  to  me,  a  broad  general 
principle  underlying  all  these  questions, 
which  is  this,  that  where  property  is 
taken  compulsorily  from  any  person  who 
is  not  sui  juris,  and  who  is  not  competent 
to  make  the  subsequent  alteration  in  the 
dispositions  or  the  deyolutions  of  that  pro- 
perty, which  would  naturally  follow  such 
a  change,  the  presumption  is  that  the 
Legislature  intended,  if  the  words  of  the 
Act  of  Parliament  really  admit  of  that 
interpretation,  not  to  interfere  with  any 
legal  rights  or  any  legitimate  expectations 
of  any  persons  whatsoeyer.  The  sole 
object  of  the  change  was  for  the  purpose 
of  that  particular  chause — ^that  is,  in  this 
case  it  was  to  enable  me  property  to  be 
disposed  of  adyantageously;  and  one  can 
conceiye  a  great  number  of  yery  unjust 
consequences  that  would  follow  if  any 
other  rule  were  to  be  adopted.  Here  the 
lunatic  was  not  capable  of  making  any 
alteration  with  regard  to  his  property,  by 
reason  of  this  change ;  and  that  being  so, 
we  come  to  the  consideration  of  the  words 
of  the  Act  of  Parliament  with  that  lead- 
ing principle,  as  it  seems  to  me,  to  guide 
us.  Here  the  Act  says,  in  so  many  words, 
that  where  the  property  is  sold,  then  the 
money  is  to  be  paid  into  Gourt  in  eyeiy 
case  where  there  is  a  sale  made  under  the 
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Partition  Act.  How  is  the  Conrt  to  deal 
with  it  ?  The  Conrt  is  to  deal  with  it  in 
exactly  the  same  way  as  it  wonld  he  dealt 
with  nnder  the  Settled  Estates  Act ;  that 
is  to  say,  we  mnst  read  the  Act  of  Parlia- 
ment as  if  all  those  clauses  in  the  Settled 
Estates  Act  were  repeated  totidem  verbis 
in  the  Partition  Act.  That  being  so,  we 
find  that  the  words  are,  that  the  mpney  is 
to  be  laid  out  to  the  same  nses  as  before ;  it 
is  to  be  settled  ;  and  that  means  it  is  to  be 
limited  to  the  same  uses,  which  is  in  &ot 
a  reconversion,  unless  the  matter  is  go- 
verned by  the  other  words,  "  or  to  a  person 
absolutely  entitled."  That  seems  to  me, 
according  to  the  construction  put  upon  it 
under  the  Lands  Glauses  Act,  a  person 
becoming  absolutely  entitled ;  and  I  am  of 
opinion  m  this  case  the  money  ought  to 
be  dealt  with  as  real  estate.  I  am  of 
opinion  that  what  was  done  in  lunacy 
cannot  alter  that  right.  If  it  was  any- 
thing it  was  a  mere  clerical  slip.  In  all 
probability  the  point  ought  to  have  been 
mentioned  to  the  Court,  and  the  money 
would  have  been  carried  over  and  ear- 
marked, and  dealt  with  as  the  produce  of 
the  real  estate.  It  was  not  to  affect  the 
right.  We  never  could  have  intended,  by 
any  act  of  that  kind,  to  make  the  slightest 
alteration  in  any  person's  rights  or  ex- 
pectations, and  therefore  we  are  not  in 
any  way  hampered,  and  the  parties  are 
not  in  any  way  prejudiced  by  what  was 
done  by  carrying  it  to  the  raieral  account 
of  the  lunatic ;  and  I  thmk  the  proper 
order  to  be  made  vrill  be  for  the  payment 
of  this  money,  the  produce  of  the  estate, 
to  the  person  who  would  have  succeeded 
to  the  estate  if  the  property  had  not  been 
interfered  with. 

Cotton,  L.  J. — ^What  we  have  to  do  is 
to  determine,  on  the  death  of  the  lunatic, 
to  whom  certain  funds  standing  in  Court 
to  his  credit  are  to  be  paid,  and  in  my 
opinion  the  money  which  has  been  pro- 
duced by  the  sale  of  part  of  his  real  es- 
tate— ^his  undivided  share  in  the  property 
— ought  to  go  to  his  heir-at-law. 

The  question  turns  on  the  effect  of  the 
8th  section  of  the  Partition  Act.  The 
sale  was  under  that  Act,  and  not  under 
any  contract  entered  into  on  behalf  of 
the  lunatic.    If  that  had  been  so,  then, 


in  the  words  of  the  Lunacy  Regulation 
Act,  there  wonld  have  been  a  conversion, 
because,  when  a  contract  is  made  by  or 
on  behalf  of  a  person  to  sell  his  real 
estate,  that  adds  to  his  personal  estate 
and  diminishes  his  real  eslate.  Bat  here 
the  sale  was  made  under  the  Partition 
Act,  and  without  any  oontract  or  consent 
on  behalf  of  the  lunatic  so  as  to  bind 
his  estate  under  the  Lunacy  Regulation 
Act,  and  being  so  made,  it  remains  real 
estate.  We  have  to  construe  the  8th 
section,  and  that  introduces  into  the  Par- 
tition Act  section  23  of  the  Settled  Estates 
Act.  Now,  under  the  Settled  Estates  Act, 
the  money  produced  by  the  sale  of  real 
estate  still  undoubtedly  remainB  real 
estate  under  the  provisions  of  the  section 
I  have  referred  to,  and  it  did  seem  to  me 
that  the  only  question  here  was,  whether 
we  could  give  a  limited  interpretation  to 
the  words  of  the  23rd  section  when  in- 
troduced into  the  Partition  Act.  In 'the 
Settled  Estates  Act  they  refer  necessarily 
to  settled  estates  ;  but  in  terms  they  refer 
to  all  sales  of  all  estates,  without  express- 
ing that  they  are  to  be  sales  of  settled 
estates;  and  when  they  are  introduced 
into  the  Partition  Act,  which  is  general 
in  terms,  they  apply  to  dealings  with  all 
estates,  whether  settled  or  not  settled; 
and,  in  my  opinion,  we  are  not  justified 
in  restricting  the  words  of  the  23rd  sec- 
tion, when  introduced  into  the  Partition 
Act,  to  a  sale  of  settled  estates  only,  but 
we  must  fairly  construe  it,  and  apply  its 
terms  to  all  sales  effected  under  the  Par- 
tition Act.  If  that  is  so,  there  is  a  direc- 
tion in  the  Partition  Act  that  thd  moneys 
arising  from  sales  under  that  Act,  are 
either  to  be  invested  in  land  or  applied 
in  paying  off  incumbrances  on  land  settled 
to  the  same  uses,  or  to  be  paid  to  some 
person  becomino^  absolutely  entitled.  Now 
I  quite  agree  in  what  the  Lord  Justice 
has  said  as  to  those  words,  to  be  settled 
in  the  same  manner  as  the  hereditamenie. 
That,  in  my  opinion,  does  not  mean  set- 
tled in  the  sense  of  limited  to  uses,  which 
will  not  give  an  absolute  interest  to  any- 
body, but  must  be  confined  or  Hmited  to 
the  same  uses  as  the  land,  the  sale  of  which 
produced  the  money.  The  gpreater  donbt 
was,  as  to  the  words  "  or  the  payment  to 
any  person  becoming  absolutely  entitled.' 
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Those  words  point  to  a  person  who  is  not 
at  Uie  time  of  the  sale  entitled,  bat  one  who 
becomes  entitled ;  and  if  it  were  neces- 
sary to  give  an   opinion   npon  that,   I 
should  say  it  meant  becoming  absolately 
entitled  in  the  sense  of  being  entitled  to 
the  money  absolutely  so  as  to  enable  '^''^Tn 
to  do  what  he  pleased.     Bat  that  is  not 
tiie  position  occupied  by  the  committee 
of  a  lunatic,  and  certainly  not  bj  the 
lunatic  in  a  case  like  this ;  and  as  regards 
the  payment  into  Court  in  the  lunacy 
without  carrying  it  to  a  real  estate  ac- 
count, that,  in  my  opinion,  ought  not  to 
alter  the  rights  of  the  parties.     It  was 
done  without  the  matter  coming  before 
the  Court,  and  although  the  attention  of 
the  Judge  who  attends  to  these  matters 
out  of  Court  is  called  to  matters  arising 
on  such  reports,  yet  certainly  I  had  no 
intention,  and  I  think  it  ought  not  to  be 
imputed  to  any  Judge  when  such  an  order 
vas  niade,  that  he  had  any  intention  of 
altering  the  rights  of  the  parties  bj  any 
account  to  which  he  might  direct  the 
luoney  to  be  carried.     It  must  be  dealt 
with  without  reference  to  the  account  to 
which  the  money  is  carried,  and  as  if 
there  had  been  no  such  carrying  over  at 
^*    Indeed  the  carrying  it  to  an  account 
^  not  alter  the  rights  at  all,  but  simply 
^llfl  the  attention  of  the  Court  when  the 
mouey  ia  paid  out  to  the  fact  that  a  ques- 
BOO  arises  about  it»  and  instead  of  being, 
•^•Pparently  it  is,  cash,  it  is  to  be  con- 
«aered  whether  it  does  not  still  preserve 
^fie  character  of  real  estate.    The  title  of 
H  t,f^^^^^^  ^  immaterial  as  regards  the 
fe-n         ^f  the  parties,  and  looking  to  the 
%^i  ^Mtruction  of  the  Partition  Act, 
*he  &r  ^^  8®ction  introduced  into  it  from 
tij^^^^ed  Estates  Act,  I  am  of  opinion 
oiU^^  money  still  retains  its  character 
^**<i,  and  must  go  to  the  heir-at-law. 


^^H-Ridadalo,  Craddock  &  Ridsdala,  agents 

^^^icholson,    Sanders    &;   Co.,  Wath-npon- 

"*"     ;  and  for  Watson  &  Esam,  Sheffield ; 

Wood,  Atkinson  &  Co.,  Manchester,  for 
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Practiee  —  Motion  by  Defendant  ttpon 
Admissions  in  the  Pleadings — Defendant's 
Bight  to  Relief  where  no  Gounter-claim — 
Bides  of  Court,  1875,  Order  XL.  rule  11. 

A  defendant  who  has  not  counter-claimed 
is  entitled  to  move  imder  Order  XL,  rule  11, 
upon  the  admissions  vn  the  reply  and  pre- 
vious  pleadings,  to  ha/ve  the  action  dismissed 
on  the  ground  that  the  plaintiff  is  not  en- 
titled to  any  relief  against  him.  Under  the 
above  rule  the  *'  relief  claimed  "  is  not  con- 
fined to  the  old  technical  meaning  of  relief 
claimed  by  bill  in  Chancery,  but  the  word 
"relief*^  is  to  be  used  in  its  larger  amd 
more  ordinary  sense,  a/nd  will  accordingly 
include  relief  from  the  liMlUy  incurred 
by  being  a-  defendant  to  an  action,  the 
^*  relief  claimed  *'  being  that  asked  by  the 
motion  voider  the  rule. 

Litton  V.  Litton  (Law  Bep.  3  Gh.  D. 
793  ;  sub  nom.  Linton  y.  Linton,  46  Law 
J.  Biop.  Chanc.  64)  considered. 

This  was  a  motion  under  Order  XL. 
rule  11,  that  the  action  might  he  dis- 
missed on  the  groond  that  upon  the 
admissions  contained  in  the  pleadings  no 
cause  of  action  was  shewn  agaiusfc  the 
defendants. 

The  action  was  by  the  plaintiff,  who 
sued  on  behalf  of  himself  and  all  other 
creditors  of  Charles  Wemjss  Pascoe,  for 
an  account  of  debts  and  the  administra- 
tion of  his  estate. 

The  plaintiff  claimed  to  be  a  creditor 
for  a  sum  of  245Z.  due  to  him  on  simple 
contract  in  respect  of  transactions  with 
G.  W.  Pascoe,  the  testator,  which  hap- 
pened more  than  six  years  before  the 
issue  of  the  writ. 

The  plaintiff  alleged  a  payment  on 
account  by  the  testator  in  April,  1874, 
within  the  six  years,  and  also  alleged  a 
promise  to  pay  the  debt  immediately 
before  his  death  on  the  17th  of  January, 
1880. 

The  defendants,  the  executors  of  the 
wlQ,  by  their  statement  of  defence  denied 
the  existence  of  the  debt,  and  they 
claimed  the  benefit  of  the  Statute  of 
Limitations ;  and  thoy  farther  alleged  that 
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in  March,  1872,  the  plaintiff  had  been 
adjudicated  a  bankrupt,  and  that  the  debt 
(if  any)  vested  in  his  trustee.  They  also 
denied  the  alleged  promise  to  pay  by  the 
testator. 

In  the  plaintiff's  reply  he  joined  issue 
upon  the  defence,  and  alleged  that  as  to 
the  plaintiff's  bankrapt<^,  such  bank- 
rupted was  annulled  by  order  of  the 
Court  of  Bankruptcy  in  Noyember,  1875, 
and  that  a  copy  of  such  order  was  duly 
published  in  the  Gazette. 

The  defendants,  in  their  rejoinder, 
joined  issue  upon  the  reply. 

Mr,  Farwellf  in  support  of  the  motion. 

Mr,  Ohitty  and  Mr.  Mounsey  Heysham^ 
for  the  plaintiff,  took  a  preliminary  ob- 
jection to  the  motion,  that  under  Order 
AL.  rule  11  defendants  who  had  not 
counter-claimed  could  not  move  upon 
admissions  in  the  pleadings,  as  they  were 
not  parties  *'  claiming  relief"  within  the 
meaning  of  the  rule.  They  referred  to 
Litton  V.  Litton  (uh%  supra). 

The  word  **  relief  "  used  in  the  rule  is 
a  technical  word,  and  refers  to  that  re- 
lief claimed  under  the  old  practice  by 
bill  in  Chancery,  and  must  at  all  events 
mean  the  relief  claimed  by  a  plaintiff  in 
his  statement  of  claim  or  Dy  a  defendant 
in  his  counter-claim. 

Mr,  Farwell,  contra, — The  rule  was  in- 
tended to  apply  to  the  case  of  a  defendant 
who  had  not  counter-claimed.  ''Any 
party  "  in  the  first  part  of  the  rule  in- 
eludes  a  defendant,  and  the  words  *'  relief 
claimed"  refer  not  to  the  old  technical 
term  *'  relief,"  but  to  the  relief  claimed 
by  the  motion. 

Litton  V.  LiHon  (ubi  tupra) 
was  a.different  case,  and  upon  the  facts 
the  decision  was  right,  as  the  defendant 
moved  in  default  of  pleading,  in  reference 
to  which  event  there  are  other  express 
provisions  in  the  rules.  The  books  of 
practice  are  by  no  means  uniform  as  to 
the  construction  of  the  rule.  [He  referred 
to 

Wilson^s  Judicature  Acts,  2nd  ed.  p. 

279; 
Mclntyre    and  EvoMi'  Summary  of 
Practice  under  the  Judicaiure  Acta, 
p.  145 ; 
BawelUf  Fwm$^  3rd  ed.  p.  293 ; 


and 


LococJc  WebVe  Practice  of  the  Supreme 

Court,  p.  272 ; 
Ohtiiy's  Forms,  11th  ed.  p.  351 ; 


Morgan  amd  Ohute^s  Ohancery  Adt 
and  Orders,  p.  561.] 
Where  the  word  '*  relief"  is  used  else- 
where  in  the  rules  ii^is  not  used  in  its  old 
technical  sense,  but  in  its  very  widest  and 
most  general   sense,  and  I  submit  that, 
reading  the  rule  in  its  ordinary  sense,  the 
defendant  is  entitled  to  move. 
Mr.  Ohitty,  in  reply. 

The  Master  or  the  Bolls. — If  I  found 
that  Vice-chancellor  Hall  had  dearly 
decided  the  present  point  in  Litton  v. 
Litton  1  should  follow  his  decision,  and  I 
should  probably  follow  it^  even  if  I  dif- 
fered from  it,  for  it  is  important  thai; 
the  practice  should  be  settled.  But  I  do 
not  think  that  the  Vice- Chancellor  did 
decide  the  present  point,  and  it  is  also 
pretty  clear  that  the  practice  has  not  been 
settled  by  his  decision. 

In  the  particular  case  of  LUion  v.  LUUm 
the  plaintiff  delivered  a  statement  of 
claim,  and  the  defendant  a  statement  of 
defence,  but  the  plaintiff  did  not  re{^y  in 
time,  and  the  defendant  then  moved, 
under  Order  XL.  rule  11,  to  have  the 
action  dismissed,  on  the  ground  that  the 
defence  must  be  taken  to  be  admitted. 

The  report  of  the  case  is  so  short  that 
it  is  difficult  to  make  out  what  the  decision 
really  was,  but  the  Vice-Chancellor  sajs 
this  in  his  judgment  (1)  :  **  Order  XL. 
rule  11  does  not  apply  to  a  case  like  this  " 
— and  I  agree  that  the  rule  does  not  apply 
to  the  case  of  a  defendant  moving  against 
a  plaintiff  in  default  of  pleading;  *'for  & 
defendant  seeking  to  dismiss  an  action  in 
this  manner" — tlukt  is  to  say,  on  the  ground 
of  the  plaintiff  having  maide  default  in 
pleading — '*  is  not  a  party  applying  for 
relief  within  the  meaning  of  that  role." 
I  agree  entirely.  He  then  goes  on :  '*  It 
is  not  at  iJl  a  case  of  '  relief.'  The  de- 
fondant's  proper  course,  if  the  plaintiff 
does  not  within  the  six  weeks  give  notice 
of  trial,  is  himself  to  give  notice;  or  under 
the  new  rule  (4a)  of  Order  XXXVI.  he 
may  move  to  dismiss  for  want  of  prose- 

(1)  Law  Sep.  3  Ch.  D.  794. 
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cation.    The  motion  iB  ixusoonceiyed,  and 
must  be  dismissed  with  costs." 

The  point  the  Yioe-Gbanoellor  decided 
was  simply  this,  that  where  a  defendant 
desires  the  action  dismissed,  where  the 
plaintiff  is  in  default  he  cannot  come 
under  the  role,  but  mnst  give  notice  of 
trial  or  move  to  dismiss  for  want  of  prose- 
cntion.  It  seems  to  me  nothing  more  or 
less  was  intended  to  be  decided,  and  that 
the  yice-Ghancellor  did  not  intend  in  a 
different  case  to  guide  another  Judge  as 
to  the  meaning  of  the  rule. 

I  have  looked  at  two  books  of  practice, 
and  I  find  the  construction  stated  in  one 
way ;  and  if  no  other  view  had  been  taken 
by  the  other  text-writers  I  should  probably 
have  followed  the  construction  so  stated, 
as  it  is  undesirable,  as  I  have  already 
stated,  that  a  settled  practice  should  be 
disturbed  even  if  such  practice  be  in 
strictness  scarcely  warranted  by  the  true 
interpretation  of  the  rules.  But,  on  the 
point  before  me,  I  do  not  find  that  there 
IS  any  settled  practice,  for  I  find  other 
statements  as  to  the  construction  of  the 
rule  in  other  books  of  practice.  I  cannot 
therefore  consider  that  there  is  any  settled 
practice  on  the  point.  This  is  at  once 
seen  from  looking  at  Mr.  Wilson's  note  to 
the  rule.  He  says  (Wilson* s  Judicaiwe 
AeU,  2nd  ed.  p.  279),  ''A  defendant 
claiming  merely  to  dismiss  the  action  for 
want  of  prosecution  is  not  entitled  to 
proceed  under  this  rule;"  and  he  cites 
Lition  V.  LUton.  Nothing  more  is  said, 
therefore  it  may  fairly  be  concluded  that 
there  is  no  rule  of  practice  which  may  be 
said  to  be  binding  upon  me,  and  therefore 
I  am  thrown  back  upon  the  rule  itself. 

This  rule  is  certainly  not  framed  as 
well  as  it  might  be,  but  what  I  may  call 
the  enacting  part  is  clear  enough.  '*  Any 
party  to  an  action  may  at  any  stage 
thereof  apply  to  the  Court  or  a  Judge  for 
such  order  as  he  may,  upon  any  admis- 
sions of  fiict  in  tiie  pleadings,  be  entitled 
to,  without  waiting  for  the  determina- 
tion of  any  other  question  between  the 
parties."  The  words  **  any  party  "  must 
include  a  defendant^  and  he  may  apply 
for  such  order  as  he  is  -entitled  to  upon 
any  admissions  of  fact  in  the  pleadings. 
Now  I  quite  agree  there  may  be  other 
words  in  the  context  controlling  what  I 


call  the  enacting  part ;  but  then  I  take  it 
the  context  must  be  as  clear  as  the  en- 
acting part,  and  if  you  want  to  cut 
down  the  enacting  part,  you  must  have 
words  clearly  shewing  such  was  the  in- 
tention of  the  Legislature.  The  rule  then 
goes  on :  ''  The  foregoing  rules  of  this 
order  shall  not  apply  to  such  applications, 
but  any  such  application  may  be  made  by 
motion  so  soon  as  the  right  of  the  pariy 
to  the  relief  claimed  has  appeared  from 
the  pleadings."  Now,  if  it  could  be  shewn 
that  the  words  "  relief  claimed"  refer  to 
the  relief  claimed  by  a  statement  of  claim 
or  counter-claim,  then  no  doubt  the  words 
in  the  foregoing  part  of  the  rule  would  be 
restricted  to  their  narrower  sense ;  but  it 
appears  to  me  the  words  "  relief  claimed  " 
are  only  put  in  by  way  of  description  of 
the  application,  and  that  they  mean  simply 
the  relief  claimed  by  the  motion. 

Why  should  the  word  "relief"  be 
limited  to  its  technical  sense  of  the  relief 
claimed  in  an  old  Chancery  suit  by  bill, 
and  why  should  it  not  bear  its  ordinary 
and  more  conventional  sense  ?  Now  there 
are  two  reasons  which  shew  that  the  word 
"relief"  is  used  in  its  latter  sense:  In 
the  first  place,  because  the  new  rules 
apply  to  every  kind  of  action — both  to  the 
old  common  law  actions  and  to  suits  in 
Chanoery — ^and  therefore  the  word  when 
used  in  the  new  rules  is  generally  appli- 
cable to  any  kind  of  action;  in  the 
second  place,  because,  when  we  look  at 
the  whole  subject-matter  of  the  rule,  we 
find  that  its  subject  is  the  mode  of  pro- 
cedure in  seeking  relief,  and  not  the 
nature  of  the  relief  sought  for ;  and  when 
you  are  dealing  with  a  general  term  like 
"relief,"  which  has  no  limited  meaning 
pointed  out,  you  cannot  cut  it  down  to  a 
technical  sense  without  considering  what 
the  subject-matter  of  the  rule  is.  For 
instance,  taking  it  in  its  general  sense,  no 
one  feels  greater  relief  than  when  an 
action  is  dismissed  which  is  brought 
against  him.  In  my  opinion,  no  term 
could  be  better  applied  to  a  case  where  a 
defendant  asks  to  have  an  action  dis- 
missed, and  I  do  not  see  why  I  should 
alter  the  ordinary  meaning  of  the  word. 

It  has,  moreover,  been  argued  .that  the 
word  is  used  in  that  sense  elsewhere  in 
the  rules ;  for  instance.  Order  XIX.  rule  8 
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w  as  follows  :  "  Eveiy  statement  of  claim 
shall   state  specifically  the  relief  which 
the  plaintiff  claims.       Now  it  will  be 
observed  the  term  "relief"  is  not  there 
confined  to  the  relief  sought  by  an  old 
Chancery  bill,  bnt  it  refers  also  to  claims 
for  damages,   and  is  used   in  a  larger 
than  its  old  technical  sense.     Then  the 
rale  goes  on :  "  Either  simply  or  in  the 
alternative,  and  may  also  ask  for  general 
relief.     And  the  same  rale  shall  apply  to 
any  connter-claim  made  or  relief  claimed 
by  the  defendant  in  his  statement  of  de- 
fence."    It  is  there  clearly  not  nsed  in 
its  old  technical  sense,  for  what  relief  can 
a  defendant  claim  in  his  statement  of  de- 
fence except  to  be  relieved  wholly  or  in 
part  from  the  action?     Then  rule  9  of 
the  same  order  provides   that  *'  where 
the  plaintiff  seeks  relief   in  respect  of 
several  distinct  claims  or  caoses  of  com- 
plaint fonnded  npon  separate  and  distinct 
facts,  they  shall  be  stated,  as  far  as  may 
be,   separately  and    distinctly."      There 
again  the  word  is  nsed  in  the  same  sense. 
Then  Order  LII.  mle  1  is  as  follows: 
"  Where  by  any  contract  a  prima  facie 
case  of  liability  is  established,  and  there 
is  alleged  as  matter  of  defence  a  right  to 
be  relieved  wholly  or  partially  from  snch 
liability,  the  Court  or  a  Jndge  may  make 
an  order  for  the  preservation  or  interim 
custody  of  the  subject-matter  of  the  liti- 
gation, or  may  order  that  the  amount  in 
dispute  be  brought  into  Court  or  otherwise 
secured."     There  again  we  find  the  word 
applied  to  the  case  of  a  defendant,  namely, 
to  his  right  "to  be  relieved  wholly  or 
partially,"  evidently  from  the  action,  and 
that  I  think  very  strong  to  shew  that  the 
word  is  elsewhere  in  the  rules  intended 
to  be  used  in  its  full  sense.     The  whole 
of  the  last-mentioned  rule  shews  that  the 
word  is  used  in  its  widest  and  fullest 
sense,  and  in  my  opinion  that  is  the  sense 
in  which  the  word  is  used  in  Order  XL. 
rule  11. 

Then,  finally,  if  we  look  at  the  reason 
of  the  thing,  it  seems  to  me  the  word 
ought  to  be  used  in  its  largest  sense.  Is 
it  foir  for  the  plaintiff  to  have  the  benefit 
of  the  rule  and  not  the  defendant  ?  In 
my  opinion,  it  was  intended  to  put  a 
defendant  in  the  same  position  as  the 
plaintiff,  and  to  enable  the  former  to  out 


the  action  short.  The  pUnntiff  may  laj, 
"  I  am  not  going  to  the  expense  of  a  tritl 
when  I  cannot  succeed."  Then  it  would 
seem  right  that  the  defendant  may  say, 
"  You  have  admitted  you  are  wrong,  why 
should  not  I  have  the  action  dismiaied?" 

On  the  other  hand,  it  is  suggested  that 
the  defendant  might  have  demurred  to 
the  plaintiff's  pleading  and  had  it  struck 
out,  and  then  have  moved  to  dismiss  in 
default  of  pleading.  The  answer  is,  that 
one  motion  is  much  cheaper,  and  that  it 
is  much  quicker  to  have  the  whole  matter 
disposed  of  on  one  application. 

If  a  plaintiff  may  move  for  judgment 
on  the  admissions  in  the  pleadings,  I  see  no 
objection  to  the  defendant  being  permitted 
to  do  the  same ;  and  the  Court  would  see 
that  no  injustice  was  done  between  the 
parties,  for  by  the  latter  part  of  Order 
XL.  rule  11,  the  Court  may  **  on  any  ap- 
plication give  such  relief  subject  to  such 
terms  (if  any)  as  such  Court  or  Judge 
m^  think  fit." 

It  seems  to  me,  therefore,  on  the  whole, 
on  a  fair  and  reasonable  interpretation  of 
the  rule  in  question,  that  under  it  the 
defendant  may  move  to  dismiss  the  action 
either  wholly  or  partially  on  the  adnds- 
sions  in  the  pleadings. 

[The  question  was  then  argued  on  the 
merits  whether  the  defendant  was  en- 
titled to  have  the  action  dismissed,  and 
the  Master  of  the  Bolls  held  that,  inas- 
much as  there  was  a  promise  to  pay  Uie 
debt  within  the  six  years  alleged  in  the 
statement  of  claim,  that  promise  could  at 
the  trial  be  proved  to  be  in  writing,  in 
accordance  with  the  provisions  of  Lord 
Tenterden*s  Act  (9  Geo.  4.  c.  14),  and  that 
the  plaintiff  on  the  pleadings  was  entitled 
to  some  relief.  He  therefore  refused  the 
motion  with  costs.] 


Solidton— Henrr  Aiid,  for  plaintiff;  DoUman  ft 
Fritchard.  for  defenddntt. 
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Breach  of  Trust — Trust  for  AccwtmiVu 
tion — Wrongfid  Retainer  hy  Trustee — (7om- 
pound  Interest — Bate  of  Interest, 

A  fund  was  held  in  trust  for  a  minor ^  to 
he  paid  to  him  at  twenty »one^  with  a  pro- 
vision (in  effect)  for  mainienance  and 
adffancemeni  out  of  income^  and  accwmth 
lotion  of  the  surplus  income  during  the 
minority. 

After  the  cestui  que  trust  attained  twenty" 
one^  the  trustee  retained  the  fund  without 
coming  to  any  explanation  with  him  : — 

Held,  thcU  the  trustee  wrongfully  retain- 
ing  the  fund  must  be  regarded  as  continuing 
under  the  obligation  to  a^ccumidate^  and  was 
therefore  chargeable  with  compound  interest, 

Wilson  V.  Peake  (3  Jnr.  N.S.  155) 
distinguished.  Amiss  v.  Hall  (3  Jar. 
N.S.  584)  remarked  upon. 

Part  of  the  fund  having  been  upon  tm- 
proper  investments^  or  not  kept  distinct 
from  the  trustee's  own  moneys^  he  was 
charged  in  respect  thereof  as  if  it  had  been 
uninvested. 

Under  the  circumstances  the  interest  was 
charged  at  four  and  not  five  per  cent. 

Edward  Emmet,  who  died  in  January, 
1836,  by  his  will  gave  his  re%l  &nd  per- 
sonal estate  to  John  Hardwick  and  the 
testator's  brother  Henry  Emmet,  upon 
trust  for  the  benefit  of  Henry  Emmet 
during  his  life,  and  after  his  decease,  as 
to  one  third  share,  for  his  children 
equally,  the  shares  of  sons  to  be  con- 
veyed, paid  or  transferred  to  them  when 
they  should  respectively  attain  twenty- 
one.  And  the  testator  directed  that  in 
case  any  of  the  children  of  his  said 
brother  should  be  under  age  at  the  decease 
of  the  survivor  of  himself  and  his  said 
brother,  the  yearly  produce  of  the  re- 
spective shares  of  such  children,  or  any 
part  thereof,  should  or  might  be  applied 
in  the  maintenance,  education  and  ad- 
vancement of  such  children  respectively, 
and  the  surplus  (if  any)  should  accumu- 
late to  and  become  part  of  the  original 
share.  There  followed  a  clause  of  accruer 
of  the  children's  shares.  The  will  de- 
clared a  trust  of  one  other  third  share  of 
the  property  (after  the  death  of  Henry 


Emmet)  for  the  children  of  the  testator's 
brother,  George  Nelson  Emmet,  equally, 
the  shares  of  such  children  respectively 
to  be  conveyed,  paid  or  transferred  to 
them  respectively  at  the  same  ages  and 
with  the  like  power  of  advancement  and 
benefit  of  survivorship  and  other  trusts 
and  powers  as  were  thereinbefore  ex- 
pressed concerning  the  children  of  Henry 
Emmet,  or  as  nearly  so  as  might  be,  and 
the  nature  and  circumstances  of  the  case 
would  admit. 

The  remaining  third  of  the  property 
was  given  in  similar  terms  to  the  children 
of  Mrs.  Hardwick,  the  wife  of  the  trustee 
John  Hardwick ;  and  there  was  a  gift 
over  of  the  first-mentioned  third  share, 
in  default  of  children  of  Henry  Emmet, 
in  moieties  for  the  children  of  Mrs.  Hard- 
wick and  of  G.  N.  Emmet  in  similar 
terms  to  the  original  gifts. 

Henry  Emmet  died  in  1839,  a  bachelor. 

G.  N.  Emmet  had,  by  his  first  mar- 
riage, two  children,  namely,  the  plaintiff 
Charles  Alexander  Emmet,  who  attained 
twenty-one  in  1849,  and  Bobert  Alexander 
Emmet.  He  bad,  by  a  second  marriage, 
five  children,  of  whom  four  were  bom 
before  the  plaintiff  attained  twenty- one. 

Bobert  Alexander  Emmet  attained 
twenty-one  in  1857,  and  afterwards  died, 
having  left  his  property  to  his  widow,  the 
defendant  Elissa  Emmet,  during  widow- 
hood, and  afterwards  (in  the  events  which 
happened)  to  the  plaintiff. 

in  1840  G.  N.  Emmet  was  appointed 
a  trustee  of  the  will  in  the  place  of 
Henry  Emmet,  and  shortly  afterwards 
the  residue  of  the  estate,  amounting  to 
6,000Z.,  was  divided  into  two  equal  parts, 
one  of  which  was  transferred  to  G.  N. 
Emmet  on  account  of  his  children's  share, 
the  other  being  retained  by  Hardwick 
(who  died  in  1856)  on  account  of  Mrs. 
Hardwick's  children. 

The  plaintiff  alleged  that  G.  N.  Enimet 
never  informed  him  or  his  brother  Bu  A. 
Emmet  of  the  receipt  of  the  share  as 
above  mentioned ;  and  that  the  plaintiff 
had  not  been  informed  of  the  fact  until 
1877.  He  brought  this  action  (to  which 
G.  N,  Emmet  and  Eliza  Emmet  were  de« 
fondants)  for  an  account  of  the  estate 
come  to  the  hands  of  G.  N.  Emmet. 

G.  N.  Emmet  alleged  that  the  plaintiff 
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was  aware  of  the  receipt  of  the  3,000Z., 
the  shares  of  the  plaintiff  and  of  Robert 
respectively  being  each  one-sixth  only  of 
that  snm ;  and  that  both  the  shares  had 
been  more  than  satisfied  by  payments  and 
advances. 

In  answer  to  interrogatories  the  defen- 
dant Q.  N.  Emmet  admitted  that  he  had 
retained  the  3,000Z.  An  order  was,  on  the 
22ad  of  March,  1880,  made,  directing  an 
account  of  the  receipts  and  investments. 

G.  N.  Emmet  died  in  July,  1880,  and 
the  action  was  prosecuted  against  his 
representatives.  Before  his  death  he  had 
pat  in  an  account  of  the  investments,  as 
to  which  he  stated  that  the  reason  why  he 
was  unable  to  bring  it  down  to  a  later 
period  and  specify  the  subsequent  invest- 
ments was,  that  he  had  discontinued 
making  specific  investments  of  the  trust 
estate,  it  having  been  his  intention  that 
all  his  children  should  participate  equally 
in  his  estates. 

The  account  shewed  a  receipt  of  2,880Z. 
in  1840 ;  of  which  1,000Z.  was  invested 
on  a  mortgage,  which  was  paid  off  ill 
1873 ;  5002.  was  invested  in  1842  on  a 
mortgage,  which  was  paid  off  in  1848 ; 
500Z.  lent  in  1848  on  a  reversionary 
interest,  which  produced  nothing,  but 
Q.  N.  Emmet  held  a  policy  on  the  mort- 
gagor's life ;  1,500Z.  invested  on  mortgage 
in  1841,  paid  off  in  1842,  of  which  l.OOOZ. 
was  re-inyested  on  a  mortgage,  paid  off 
in  1848 ;  re-inyested  in  1849,  paid  off  in 
1860 ;  and  500Z.,  the  balance,  re-inyested 
on  mortgage,  paid  off  in  1849 ;  re-inyested 
with  lOOZ.  of  trustee's  own  on  mortgage, 
paid  off  in  1853. 

The  action  coming  on  for  trial, 

Mr.  W.  F.  BoUnaon  and  Mr.  W,  WeU 
lingUm  Gooper,  for  the  plaintiff,  asked  for 
an  account  with  compound  interest.  As 
to  moneys  used  by  the  trustee  for  his  own 
purposes  compound  interest  is  calculated 
at  five  per  cent. — 

WiUiamB  y.  PoweU^  15  Beay.  461 ; 
Jones  y.  FoxaU,  15  Beay.  388 ;   21 
Law  J.  Bep.  Ghana  725. 
The  trust  for  accumulation  warrants 
compound  interest — 

Raphael  y.  Boehm,  11  Yes.  92 ;  13 

Yes.  407 ; 
Domford  y.  Domford^  12  Yes,  127 ; 


Pride  y.  FooJa,  2  Beay.  430 ;  9  Law 
J.  Bep.  Ghanc.  234. 
Mr,  Wm,  Pearson  and  Mr.  Bighy^  for 
the  representatives  of  G.  N.  Emmet^ 
The  accumulation  directed  here  was  only 
for  the  period  of  minority,  and  therefore 
is  no  ground  for.  charging  compound 
interest  after  that  period — 

Wilson  y.  Peake  (ubi  supra). 
But  a  mere  direction  to  accumulate  the 
surplus  after  payments  for  maintenance 
and  advancement  is  not  a  direction  to 
accumulate  for  the  purpose  of  charging 
compound  interest.  Any  advancements 
made  were  ohargreable  against  the  chil- 
dren under  the  clause.  Squandering 
trust  money  with  deliberate  dishonesty 
only  entails  a  charge  of  simple  interest  li 
four  per  cent. — 

Vyse  y.  Foster,  42  Law  J.  Bep.  Ghanc. 

245;   Law  Bep.  8  Ghanc.  at  p. 

333. 

Even  where  there  is  an  express  trust  for 

accumulation  the  rule  as  to  compound 

interest  is  a  flexible  one — 

Jones  y  FoxdU  (vhi  supra). 
There  two  classes  of  cases  are  'referred  to 
in  which  the  charge  is  made,  one  of 
which,  where  it  is  put  as  a  penalty  for 
misconduct,  is  now  displaced  on  the 
authority  of 

Vyse  y.  Foster  (uhi  supra). 
Simple  interest  only  was  directed  in 

Amiss  v.  Hall  {ubi  supra). 
[Hall,  Y.G. — I  do  not  understand  that 
case.     It  may  have  been  a  motion  on  the 
answer  for  payment  of  money  into  Gouri 
It  is  not  a  satisfactory  authority.] 
As  to 

Raphael  y.  Boehm  {uhi  supra)  ^ 
Lord  Granworth  in 

The  AUomey-Oeneral  y.  Alford,  4  De 
Gex,  M.  &  G.  at  p.  851, 
refers  to  Lord  Eldon's  language  in  that 
case.     Lord  Eldon  went  no  further  than 
to  say  (11  Yes.  at  p.  Ill),  "  Upon  the 
whole  I  am  not  called  upon  to  say  that 
the  Master  has  done  wrong  in  this  par- 
ticular case." 
Mr.  Dtmdas  Oardmer,  for  Elisa  Emmet 
Mr.  Robinson,  in  reply. 

Hall,  Y.G. — The  question  idates  to 
the  construction  and  operation  of  the 
part  of  the  will  haying  referenoe  to  main- 
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tenanoe  and  the  aocnmnlation  of  surplnB 
income.    The  capital  fand  is  given  to  the 
children  when  thej  attain    twenty-one. 
Then  the  testator  says  that  if  any  of  the 
children  are  nnder  age  at  the  death  of 
the  tenant-f  or-life,  the  trustees  are  to  deal 
with  the  income  of  the  respective  shares 
hy  applying    the    income    or  any  part 
thereof  for  the  maintenance,   education 
or  adyanoement  of  the  children,  and  the 
8arplii8(ifany)isto  be  accumulated.  Now, 
those  trusts  are  trusts  applicable  to  the 
shares   of    children    under    twenty-one. 
The  trustees  are  to  deal  with  the  income 
of  children,    who  are  minors,  for  their 
maintenanoe,  education  and  advancement. 
The  proper  construction  of  that  provision 
is  certainly  that  it  creates  a  trust  enduring 
only  for  the  time  specified.     The  trust  is 
called  into  existence  only  by  the  fiict  of  a 
child  being  under  twenty-one;  and  that 
state  of  things  which  calls  it  into  existence 
also,  I  consider,  measures  its  duration. 
Therefore  the  trust  for  accumulation  is 
applicable    only  to   the    income    which 
aocraes  during  the  period  while  a  child  is 
nnder  twenty-one.     Such  is  the  construc- 
tion of  the  instrument  itself.    There  being 
then  no  trust  directed  beyond  the  time  of 
minority,  we  must  first  consider  what  is 
the  obligation  so  created.     There  is  a 
liability  or  obligation  to  accumulate  the 
income  subject  only  to  such  application 
u  might  be  made  of  any  part  of  it  for  the 
specified  purposes  of  maintenance,  educa- 
tion or  advancement.     The  trust  comes 
^  an  end  when  a  child  attains  twenty- 
^e*    So  far  I  hold  the  trustee  liable  to 
^^^^'ount  at  compound  interest  for  non- 
^^'^Qiulation.     Does  his  liability  go  be- 
y^^d.     the    date   when  a   child    attains 
^oiity.one  ?     His  duty  was  to  hand  over 
^  ^  child  the  fund  with  the  accumula- 
di?*^'      He  did  not  so  hand  it  over,  nor 
r.  ^^  explain  to  the  child  what  he  was 
We    ^^^^  to,  but  he  left  things  as  they 
8Uf5?*       ^^*  *^^  ^  allow  a  trustee  under 
\fj^.     circumstances  to  say.  Now  I  am 
^*i^Xg  the  fund  on  a  trust  which  does 
j^  .  ^^^qnire  accumulation,  and  I  can  keep 
jj  ^^     my  hands  without  such  liability  ? 
ijy^^^^r  opinion,  if  he  does  not  hand  it 
{i1^^  "^hen  he  ought  to  do  so,  he  must  be 
to  be  holoing  it  still  on  the  same 
It   has  been    said   that    Vice- 


Chancellor  Wood  took  a  different  view  in 
Wilson  V.  Peake.  That  case  is  to  be 
viewed  with  reference  to  its  own  facts. 
There  the  trust  for  accumulation  came  to 
an  end  by  the  operation  of  the  Thellusson 
Act ;  the  accumulation  could  go  no 
further.  I  have  heard  nothing  about 
that  point  in  this  case. 

Then  it  is  said  that  at  all  events  the 
account  should  not  be  taken  at  five 
per  cent.  As  to  those  portions  of  the 
fund  which  have  yielded  five  per  cent,  no 
question  can  be  raised ;  as  to  moneys 
which  have  been  properly  invested  yield- 
ing some  other  rate*,  and  which  can  be 
shewn  to  have  been  so  invested,  only  the 
interest  so  actaally  yielded  must  be 
brought  into  account.  As  to  other  parts 
of  the  fund — which  includes  the  security 
on  the  policy — there  was  altogether  a 
bad  investment ;  and  the  party  interested 
has  a  n'ght  to  consider  the  money  as 
having  been  in  the  hands  of  the  trustee, 
not  invested  at  all.  The  same  observa- 
tion applies  to  other  moneys  which  were 
not  invested,  but  kept  in  the  trustee's 
hands  not  distinguishable  from  his  own 
money.  With  regard  to  the  moneys  so 
circumstanced,  it  appears  to  me  that  there 
has  been  a  breach  of  trust  in  not  keeping 
them  properly  invested  and  separated. 
The  money  having  been  subject  to  trusts 
for  investment  in  a  certain  way,  and  ac- 
cumulation, the  question  is,  what  rate  of 
interest  ought  to  be  charged  upon  this 
money  in  taking  the  account  P  I  think 
that  there  is  no  absolute  rule  of  law 
which  compels  me  under  all  the  circum- 
stances to  charge  this  trustee  five  per 
cent. ;  and  I  shall  charge  him  four  per 
cent.  The  minutes  will  provide  that 
interest  on  the  capital  moneys  is  to  be 
carried  on  after  1849  in  the  same  manner 
as  up  to  that  year.  Balances  must  be 
taken  half-yearly,  every  sum  of  interest 
bearing  interest  rrom  the  date  when  it 
was  payable. 


Solicitors— Vallance   &  Valhuice,  for    plaintiff; 
Emmet,  Son  ^  Stnbbs,  for  defendants. 
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Oharity—Oha/ritdble  Trusts  Acts,  1853, 
88.  24,  26,  62,  66 ;  1855,  ss,  29,  48— ^n- 
dawment — Oharity  maintained  partly  by 
Voluntary  Gontrihutions — Sale  of  Land — 
Consent  of  Oharity  OommissioneTn, 

Ths  Royal  Society,  a  voluntary  associa* 
tion,  whose  income  was  derived  in  part  from 
the  subscriptions  or  voluntary  donations  of 
its  menihersy  and  in  part  from  the  interest 
of  moneys  "bequeathed  to  the  society  upon 
special  trusts,  was  possessed  of  land  put" 
chased  wholly  out  of  such  subscriptions  or 
voluntary  donations.  On  a  summons  under 
the  Vendor  and  Purchaser  Act,  1874,  for  a 
declaration  that  the  society  could  sell  such 
land  without  the  consent  of  the  Oharity  Oom- 
missioners, — Held,  that  the  land  having 
been  purchased  by  the  society  out  of  pro- 
perty  which  might  be  legally  applied  as 
income,  did  not  form  an,  '*  endowment '' 
within  the  meaning  of  the  Oharitahle  Trusts 
Acts,  1853  and  1855,  and  that  consequently, 
by  virtue  of  section  62  of  the  Act  of  1853, 
and  section  48  of  the  Act  of  1855,  the  society 
was,  so  far  as  respected  this  land,  a  charity 
expressly  exempted  from  the  operation  of 
the  Acts,  within  the  meaning  of  the  latter 
section,  and  could,  therefore,  notwithstand- 
ing section  29  of  the  Act  of  1855,  seU  the 
land  without  the  consent  of  the  Oharity 
Oommissioners. 

The  Goyemors  of  the  Corporation  for 
the  Beh'ef  of  Poor  Widows  and  Children 
of  the  Clergy  v.  Sutton  (27  Beav.  651 ; 
29  Law  J.  Bep.  Chano.  398;  nom.  The 
Oorporation  of  the  Sons  of  the  Olergy  y. ' 
Sviton)  coruidered  and  followed. 

Adjonmed  BnmmoDS. 

This  was  an  application  under  the 
Vendor  and  Purchaser  Act,  1874,  for  the 
purpose  of  obtaining  a  declaration  that 
the  Boyal  Society  of  London  had,  in 
respect  of  a  certain  estate  at  Acton, 
power,  under  the  royal  charters  granted 
to  the  society  by  King  Charles  2,  or  one 
of  them,  to  sell  and  dispose  of  such  estate, 
and  that  the  consent  of  the  Charity  Com- 
missionera  to  such  sale  was  unnecessary. 
The  estate  in  question  contained  3^^ 
acres,  and  the  respondent,  Mr.  Thompson, 


had  contracted  to  pnrohaae  the  aame  of 
the  society  for  32,2502. 

The  society  originated  in  the  Toluntaiy 
association  of  a  number  of  learned  men 
during  the  time  of  the  Commonwealth, 
and  was  subsequently  incorporated  under 
King  Charles  2,  who  granted  to  the  so- 
ciety  three  successive  charters  in  the 
years  1662,  1663  and  1669,  with  full 
power  to  purchc«e,  hold  and  grant  lands. 
A  royal  licence  was  granted  to  the  society 
by  King  George  1,  to  purchase,  bold  and 
enjoy  in  mortmain  lands  of  the  yearly 
value  of  1,0002. 

The  general  funds  of  the  socie^  wore 
derived  mainly  from  the  contributions  of 
members,  such  oontributions  being  in 
part  sums  paid  as  annual  subscriptions  or 
as  life  compositions  for  annual  subscrip- 
tions, and  in  part  donations.  Thus,  for 
instance,  in  the  month  of  November.  1718, 
the  society  received  a  sum  of  702.  as  a  gift 
from  Sir  Isaac  Newton. 

In  addition  to  these  general  funds,  the 
society  was  also  possessed  of  other  special 
funds  arising  from  gifts  or  bequests  made 
to  it  upon  special  trusts  or  for  speoiftl 
purposes. 

The  Acton  estate  was  purchased  by  ibe 
society  in  the  year  1732,  and  the  convey^ 
ance  of  it  to  the  society  was  a  8in4>le 
conveyance  in  fee-simple  without  declar- 
ing any  trust.  From  a  search  of  the 
8ociety*s  records,  it  appeared  that  the 
whole  of  the  purchase-money  for  tbe 
estate  was  paid  out  of  the  general  funds 
of  the  society. 

It  appeared  that  the  sooiety  was  s 
purely  voluntary  association,  and  that  the 
public  had  no  right  of  access  to  its  pre- 
mises, and  no  control  over  its  manage- 
ment. 

The  question  whether  or  not  the  sociefy 
could  sell  the  Acton  estate  without  ob- 
taining the  leave  of  the  Charity  Commia- 
sioners  turned  mainly  upon  the  constmo- 
tion  of  the  following  sections  of  the 
Charitable  Trusts  Acts,  1853  and  1855  :- 

The  Chantable  Trusts  Act,  1853  (16  A 
17  Vict.  c.  137),  bisection  2^  empowers 
the  Charity  Conmnssioners,  under  specoal 
circumstances,  to  authorise  sales  of  oharity 
lands,  and  by  section  26  enacts  that  anch 
sales  shall  have  the  like  effect  and  vali- 
dity as  if  they  had  been  authorised  aad 
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direeted  b^  tbe  ezpreas  terms  of  tbe 
tniti  affiBcfeng  the  eiukrify .  6j  section  62 
it  is  enacted  that  the  Act  shall  not  extend 
to  the  UiUYerBitiee  and  certain  other  spe- 
ci6ed  inatitntiona^  *'  nor  shall  this  Act  ex- 
tend or  be  applied  to  the  Commissioners 
of  Queen  Anne's  Bonnty,  or  to  the  British 
Masenm  or  to  an/  mendlj  or  benefit 
Bocietjr  or  sayings'  bank,  or  any  institn- 
tioB,  establishment  or  society  for  religions 
or  other  charitable  purposes,  or  to  the 
aaxiliary  or  branch  associations  connected 
therewith,  wholly  maintained  by  volnntary 
contribntioBS^  or  any  bookselling  or  pub- 
lishing basmess  carried  on  by  or  under 
the  direction  of  any  society  wholly  or 
partially  exempted  from  this  Act,  so  far 
as  anch  business  is  or  shall  be  carried  on 
by  means  of  voluntary  contributiona  only, 
or  the  capital  or  stock  of  such  business ; 
and  where  any  charity  is  maintained  partly 
by  Toluntarj  snbscriptionB  and  partly  by 
ineome  arising  from  any  endowment,  the 
powers  and  provisions  of  the  Act  shall, 
with  respect  to  such  charity,  extend  and 
apply  to  the  income  from  endowment 
only  to  the  ezdiusion  of  voluntary  sub- 
icripiaons  and  the  application  thereof,  and 
no  donation  or  bequest  unto  or  in  trust 
for  any  such  charity  as  last  aforesaid,  of 
which  no  special  application  or  appro- 
priation shaU  be  directed  or  declared  by 
the  donor  or  testator,  and  which  may 
legally  be  applied  by  the  governing  or 
managing  body  of  such  charity  as  income 
IB  aid  of  the  voluntary  subscriptions,  shall 
he  iubjeet  to  the  jurisdiction  or  control  of 
the  said  board  or  the  powers  or  provisions 
of  this  Act. "  By  section  QQ  the  expression 
"endowment"  is  defined  to  mean  '*all 
lands  and  real  estate  whatsoever,  of  any 
tenure,  or  any  charge  thereon  or  interest 
therein,  and  all  stocks,  funds,  moneys, 
■ecurities,  investments  and  personal  estate 
whatsoever,  which  shall  for  the  time 
being  belong  to  or  be  held  in  tmst  for 
anj  charity,  or  all  or  any  of  the  objects 
or  purposes  thereof." 

The  Charitable  Trusts  Amendment  Act, 
1855  (18  <fe  19  Vict.  c.  124),  by  section 
29  enacts  that  "  it  shall  not  be  lawful  for 
the  trustees  or  persons  acting  in  the  ad- 
miuBtratMm  of  any  chanty,  to  make  or 
gsani,  otherwise  than  with  the  express 
Vol.  50« — OmAxo. 
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authority  of  Parliament,  under  any  Act 
already  passed  or  which  may  hereafter  be 
passed,  or  of  a  Court  or  Judge  of  com- 
petent jurisdiction,  or  according  to  a 
scheme  leffally  established  or  with  the 
approval  of  the  board,  any  sale,  mortgage 
or  charge  of  the  charity  estate,  or  any 
leafie  thereof ; "  and  by  section  48,  **  in 
the  construction  of  the  principal  Act  and 
this  Act  the  word  *  charity  '  shall  include 
every  institution  in  England  or  Wales 
endowed  for  charitable  purposes,  but 
shall  not  include  any  charity  or  institu- 
tion expressly  exempted  from  the  opera- 
tion of  the  Act  of  1853." 

By  section  1  of  the  Act  of  1856  ii  is 
enacted  that  the  Acts  of  1853  and  1855 
are  to  be  construed  together  as  one*  Act, 
and  any  provisions  of  the  principal  Act 
inconsistent  with  the  Act  of  1855  are 
theroby  repealed. 

Mr.  Oraham  Hastings  and  Mr.    Iingle 
JoycBf  for  the  Royal  Society. — The  present 
case  is  precisely  covered  by  the  case  of 
The  Oovemors  of  the  Oorparatum  for 

the    Belief  of  Poor  Widows  and 

Ohildren  of  the  Olergy  v.  Button 

(yhi  swprok)^ 
which  expressly  decides  that  an  invest- 
ment by  a  charity  of  its  voluntary  con- 
tributions in  land  or  other  permanent 
security  cannot  convert  it  into  an  "  ei^ 
dowment."  We  submit,  therefore,  that 
by  virtue  of  section  62  of  the  Act  of 
1858,  and  of  section  48  of  the  Act  of 
1855,  the  society  is  exempted  from  the 
operation  of  the  Acts  so  far  as  regards 
this  land,  and  that  the  sanction  or  ap- 
proval of  the  Charity  Commissioners  is 
unnecessary. 

Mr.  W.  Pearson  and  Mr,  Methold^  for  the 
respondent. — The  case  cited  caainot  be 
reconciled  with 

BeaumofU  v.   Oliveira,    38   Law  J. 

Rep.  Chanc.  62,  239 ;  Law  Bep.  4 

Chanc.  309, 
in  which  it  was  held  that  the  Boyal 
Society  was  a  charitable  institution,  and 
that  a  legacy  bequeathed  to  it  was  a 
charitable  legacy.  Moreover,  from  the 
report  of  the  arguments  and  judgment  in 
the  case  cited  on  the  other  side,  it  does 
not  i4)pear  that  the  operation  and  effect 
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of  section  29  of  the  Act  of  1865  was 
broaght  to  the  attention  of  the  Goart. 
The  Koyal  Society  is  not  a  charity  ex- 
pressly exempted  from  the  operation  of 
the  Act  of  1853,  and  therefore  section 
29  of  the  Act  of  1855  is  applicable,  and 
the  approval  of  the  Charity  Commis- 
sioners is  necessary  to  any  sale  of  the 
society's  land. 

Mr.  Oraham  HastingSj  in  reply. — Sec- 
tion 29  of  the  Act  of  1855  is  set  ont  in 
the  Special  Case  stated  in  the  report  of 
The  Oovemors^  8fc,  v.  Sutton  (uhi 
supra), 
and  must  have  been  brought  to  the  atten- 
tion of  the  Court. 

Hall,  V.C. — I  think  that  the  cases 
which  have  been  cited  are  capable  of 
being  reconciled. 

The  second  Act  of  1855  must  be  read 
in  connection  with  the  first  Act  of  1853, 
which,  in  sections  24  and  26,  contains 
provisions  for  sale  and  exchange  of 
charity  lands.  These  are  enabling  claases, 
and  we  have  in  the  same  Act  of  Parlia- 
ment a  section  (section  62)  which  limits 
and  defines  the  extent  to  which  the  Act 
is  to  be  applied,  and  is  what  is  called  a 
clause  of  exemption  from  the  Act.  The 
terms  of  that  exemption  clause,  so  far  as 
regards  this  property,  are  as  follows, 
namely,  **  that  where  any  charity  is  main- 
tained partly  by  volantaiy  subscriptions 
and  partly  by  income  arising  from  any 
endowment,  the  powers  and  provisions  of 
the  Act  shall  with  respect  to  such  charity 
extend  and  applv  to  the  income  from  en- 
dowment only.*  That  is  in  effect  an 
exemption  of  this  particular  charity, 
except  as  is  there  particularly  specified  ; 
so  that,  as  regards  this  land,  which  was 
provided  out  of  voluntary  contributions, 
the  charity  is  exempted  from  the  Chari- 
table Trusts  Act,  1853,  whatever  may  be 
the  effect  or  operation  of  the  Acts  as  to 
the  income  of  the  charity,  treating  it  as  a 
charity.  We  come  then  to  the  subse- 
quent Act  of  1855,  which  is  to  be  read 
with  the  principal  Act  of  1853,  except- 
ing, however,  that  any  provisions  of  the 
principal  Act  inconsistent  with  the  sub- 
sequent Act  are  thereby  repealed.  The 
question  then  is,  whether  the  section  to 
which  I  have  referred  is  inconsistent  with 


the  second  Act  and  is  repealed  so  fiff  as 
the  particular  provision  now  in  question 
is  concerned.      When  we  come  to  the 
29th  section  of  the  Act  of  1855  we  find 
a  negative  clause,  prohibiting  any  sale, 
mortgage  or  charge  of  the  charity  estate. 
Those  words  "  charity  estate  "  are  veiy 
large  ;  but  then,  looking  at  the  enabling 
powers  granted  by  the  former  Act,  was 
it  intended  by  this  section  altogether  to 
take  away  the  exemption  which  is  con- 
tained in  the  62nd  section  ?    Upon  this 
particular  29th  section,  if  the  Act  stopped 
there,  there  might  be  a  question  to  be 
discussed  and  considered  ;  but  when  we 
come  to  the  48th  section,  we  have  a  pro- 
vision there  that  the  word   "charity" 
(which  is  the  operative  and  the  important 
word)  is  not  to  include  any  "  charity  or 
institution  expressly  exempted  from  the 
operation  of  the  Act  of  1853."     If  I  am  ' 
right  in  saying  that  this  charity  estate  is 
exempted  by  the  62nd  section  of  the  Act 
of  1853,  then  I  must  hold  that  it  comes 
within   the  48th  section  of  the  Act  of 
1855,  as  being  exempted  from  the  opera- 
tion   of   the   Act  of   1853.      Being  so 
exempted,  it  is  not  within  the  Act  of 
1855,  beoause  the  29th  section  of  that 
Act  is  inoperative  as  to  this  "chari^ 
estate  "by  reason  of  such  charity  estate 
being  exempted  from  the  Act  of  1853. 
I  think  that  the  two  Acts  must  be  read 
together,  and  that  that  is    the   resoli 
According  to  my  view  the  Legislatnre 
would  have  adopted  some  other  and  more 
precise  method  than  this  if  it  had  been 
intended  to  sweep  away  what  I  hold  to  be 
an  exemption,  or  by  the  Act  of  1853  to 
put  a  fetter  upon  that  which  up  to  tiiat 
time  was  not  meant  to  be  fettered  at  all 
It  was  meant  that  an  estate  purchassd 
by  a  charitable  institution  ont  of  volun- 
tary contributions  should  be  left  to  the 
control  of  that  body,  because  it  was  not 
in  substance  a  "  churity  estate,"  ahhongfa 
technically  that  body  was  a  charity  within 
the  meaning  of  the  Statute  of  Mortmain 
in  so  far  that  certain  property  was  thereby 
prohibited  from  being  given  to  it 

Then  there  is  the  authority  of  the  case 
before  Lord  BomiUy  which  has  been  re- 
ferred to.  I  think  there  mast  have  been 
a  sufficient  argument  before  be  decided 
the  case,  and  uiat  counsel  would  hardly 
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liaye  Uionght  it  fair  to  the  Court  to  have 
passed  over  what  might  have  heen  con- 
sidered a  fair  qnestion  for  armament.  At 
all  events,  it  appears  that  uie  29th  sec- 
tion was  heforethe  Court,  and  I  cannot  help 
thinking  that  upon  consideration  it  must 
have  been  thought  that  the  view  which 
I  have  arrived  at  was  the  correct  view  of 
the  two  Acts  when  read  together.  I  can- 
not think  that  the  weight  of  the  decision 
is  weakened  by  the  &ct  that  the  section 
is  not  referred  to  either  in  the  argament 
or  judgment.  The  order  will  be  that,  it 
having  been  proved  to  the  satisfaction  of 
the  Court  that  the  estate  at  Acton  agreed 
to  be  sold  was  acquired  bj  the  Boyal 
Socieiy  out  of  property  which  might  be 
legally  applied  by  such  society  as  income, 
and  does  not  form  an  endowment  within 
the  meaning  of  the  Charitable  Trusts 
Acts,  1858  and  1855,  the  Court  doth  de- 
clare that,  notwithsiuuiding  the  29th  sec- 
tion of  the  Charitable  Trosts  Act,  1855, 
the  Boyal  Society  has  power  to  sell  the 
same  without  the  consent  of  the  Charity 
Commissioners. 


Solieiton — ^Few&  Co.,  for  Royal  Society ;  Bolton, 
Smith  &  Co.,  for  purchaser. 
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Trade  Mark — RecUfic(xtion  of  Register — 
Trade  Marks  Eegxstration  Acts^  1875  and 
1877. 

The  power  eoirferred  on  the  Oourt  hy  the 
Trade  Marks  Begistration  Acts  to  order 
rectification  of  the  register  of  trade  marks 
ie  applicable  only  to  cases  in  which  there 
has  been  some  mistake  in  the  original  re* 
gtetrcUum^  not  to  cases  where  the  register 
has  become  defective  by  reason  of  drcwri' 
etauces  which  have  ocowrred  suhsequently 
to  euch  registration. 

Motion. 

On  the  10th  of  April,  1876,  H.  Sturt, 
J.  C.  Sharp,  E.  Sturt  and  F.  Sturt, 
trading  as  "  Ward,  Sturt  &  Sharp,"  and 
**  Sturt  &  Sharp,'*  applied  to  the  Begistrar 


of  trade  marks  for  the  registration  of  a 
certain  trade  mark  for  cotton  goods  in 
class  24,  and  on  the  21st  of  January, 
1881,  the  applicants  were  informed  by 
the  Begistrar  that  the  committee  of  ex- 
perts had  placed  the  mark  in  the  second 
class  or  B  list  of  cotton  marks,  so  that 
the  registration  could  not  be  proceeded 
with  except  in  pursuance  of  an  order  of 
Court. 

During  the  interval  between  these  two 
dates  the  applicants  had  ceased  to  carry 
on  business  under  the  style  of  "  Sturt  i 
Sharp,"  and  ''  J.  C.  Sharp  "  had  died. 

H.  Sturt,  E.  Sturt  and  F.  Sturt  now 
applied  by  way  of  motion  that  the  regia« 
tration  of  the  mark  in  class  24  should  be 
proceeded  with,  and  that  the  register  of 
trade  marks  should  be  rectified  by  striking 
out  from  the  entry  of  the  names  of  the 
registered  proprietors  the  names  and 
words  "  H.  Sturt,  J.  C.  Sharp,  B.  Sturt 
and  F.  Sturt,  trading  as,"  and  also  the 
words  and  names  *'  and  Sturt  &  Sharp." 
The  registration  of  the  mark  in  class  24 
was  not  opposed,  and  the  only  question 
was  as  to  the  rectification  of  the  register 
in  the  manner  proposed. 

Mr.  Sebastian^  for  the  applicants,  sub- 
mitted that  although  under  rule  20  of  the 
Trade  Marks  Bides,  it  would  not  be  in- 
correct to  register  in  the  name  of  a  firm 
which  had  ceased  to  exist,  inasmuch  as 
under  that  rule  the  registration  relates 
back  to  the  date  of  the  application,  yet  it 
would  be  more  convenient  if  the  register 
were  rectified  so  as  to  give  only  the  name 
of  the  actually  existing  firm,  and  that  his 
Lordship  had  power  to  direct  the  recti- 
fication under  section  5  of  the  Trade 
Marks  Begistration  Act,  1875. 

Mr.  Bigby,  for  the  Begistrar  of  trade 
marks,  submitted  that  this  was  not  a  case 
for  rectification,  seeing  that  no  mistake 
or  error  had  been  made ;  it  was  a  case  of 
alteration  necessitated  by  reason  of  a 
devolution  of  interest,  and  the  applicants, 
if  they  desired  any  alteration  to  be  made, 
must  apply  to  the  Begistrar  as  assignees 
or  transferees  under  the  rules  applicable 
to  such  cases. 

Hall,  Y.C,  said  that  the  term  ''  recti- 
fication "  was  only  applicable  where  there 
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had  been  some  mistake  or  error  in  the 
original  registration.  That  was  not  the 
case  here,  and  he  oonld  not  therefore 
aoeede  to  the  application  in  that  respect. 


Solicitors — ^W.  Stnrt,    for   appIicantB;    Hare  fc 
Fell,  for  the  Registrar  of  trade  marks. 


AB6ISS  V.   BUBNET. 


[IN  THE  OOUBT  OF  APPEAL.] 
Jesbbl,   M.B. 

OOTTOH,  L.J.     I  r  ^^r^„ 

Lush,  L.J.       '  ^^  ^^  ™^^- 

1881. 
March  2. 

WtU — Demise  of  Beat  Estate  to  Trustees 
in  Fee — Equitable  Limitations — Contin- 
gent Remainder — Executory  Devise — Re- 
moteness, 

A  testaior  devised  real  estate  to  trustees 
upon  trust  for  A  for  life,  and  after  his 
decease  upon  trust  to  cowoey  "  to  such  son 
of  B  as  should  first  attain  twenty -fi/ve,  when 
he  should  have  attained  iwenty'fwef*  A 
survived  the  testaior,  and  B's  eldest  son 
attained  twenty-five,  after  the  death  of  the 
testator,  but  during  the  lifetime  of  A  : — 
Held,  that  the  gift  to  the  son  of  B  was  not 
an  equitable  contingent  remadnder,  but  an 
esDeoutory  devise,  and  that  it  was  void  for 
remoteness. 

Decision  of  Malins,  Y.C,  reversed. 

This  was  an  appeal  from  a  decision  of 
Malins,  Y.C,  reported  49  Law  J.  Bep. 
Chano.  710. 

Mr.  Davey  and  Mr.  Chapman  Barber, 
for  the  appellant,  the  heir-at-law  of  the 
testator,  urged  the  same  arguments  as  in 
the  Gonrt  below,  and  cited  the  same  au- 
thoritieB. 

Mr.  Joshua  Williams  and  Mr.  Worsley 
Knox,  for  the  respondent,  the  party  claim- 
ing ander  the  gift  in  the  will,  in  addition 
to  their  arguments  in  the  Gonrt  below 
contended  Either  that  the  gift  was  not  a 
contingent  remainder  but  a  vested  in- 
terest,  liable  to  be  divested  in  the  event 
of  the  cestui  que  trust  dying  before  the 
estate  fell  into  possession,  and  cited 


miey  V.  OameU,  S  De  Gez  A  8.629; 

19  Law  J.  Bep.  Ghanc.  146 ; 
Andrew  v.  Andrew,  45  Law  J.  Bep. 

Ghanc.  232 ;   Law  Bep.  1  Oh.  D. 

410. 
No  reply  was  hoafd. 

Jessel,  M.B. — This  is  an  appeal  from 
a  decision  of  Vtce-GhaDoeUor  Malins 
upon  an  important  question  of  real  pro- 
perty law.  The  question  \b,  firsts  whether 
the  rules  as  to  remoteness  apply  to  what 
has  been  termed  an  equitable  remainder ; 
and  the  second  question  is,  whether  in 
the  case  before  us  there  is  a  true  equit* 
able  remainder  at  all,  or  merely  an  exe- 
cutory devise. 

Now  the  g^ts  in  the  will,  so  far  as  it  is 
necessary  to  refer  to  them,  may  be  stated 
very  shortly.  There  was  a  devise  of  free- 
hold estates  to  trustees,  naming  tiiem, 
and  their  heirs,  which  vests  the  legal 
estate  in  the  trustees,  upon  trust  to  pay 
the  rents  to  the  testator's  wife,  Maria 
Finch,  for  her  life,  then  upon  trust  that 
the  trustees  should,  during  the  Hfe  ot 
one  Henry  Mayer,  an  alien,  who  was 
then  living,  retain  the  rents  for  their 
own  use  during  the  natural  life  of  Henry 
Mayer,  and  after  his  death  upon  trust  to 
convey  the  freehold  estates  of  the  testator 
— I  leave  out  the  personalty — '*  unto  such 
son  of  the  said  William  Macdonald  as 
shall  first  attain  the  age  of  twenty-five 
years,  when  he  shall  have  attained  his 
said  age  of  twenty-five  vears,  his  heirs 
and  assignees  absolutely  for  ever."  Then 
there  are  certain  conditions  as  to  taking 
the  name  and  arms,  and  a  direction  that  in 
the  meantime  the  rents  should  accumokto 
for  his  and  their  benefit.  Now  the  only 
fioKst  necessary  to  be  stated  is  this,  th^ 
William  Macdonald  had  a  son  who,  after 
the  testator's  death,  but  during  the  life- 
time of  Maria  Finch,  attained  the  age  of 
twenty-five ;  and,  Msjria  Finch  and  B^niy 
Mayer  being  both  dead,  the  questioii  now 
arises,  whether  the  limitation  to  "sooh 
son  of  William  Macdonald  who  sh^  fiist 
attain  the  age  of  twenty-five  years  "  is  or 
is  not  void  for  remoteness.  The  Vioe- 
Ghaaoellor  decided  that  it  is  not  void  for 
remot^iess  on  certain  technical  groandt, 
which  I  wiQ  mention.  Of  course,  if  this 
is  an  equitable  limitiMion — that  is,  a  Kmi- 
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tation  by  way  of  equitable  derifle — ^it  is 
Toid  for  remoteness ;  the  role  as  to  re- 
moteness being  that  in  order  that  a  devise 
may  be  valid  it  most  take  effect  within  a 
life  in  being  and  twenty-one  years  after- 
wards. It  may  not  take  effect  afterwards. 
It  is  obvious  that  if  the  lives  of  both 
Maria  Finch  and  Henry  Mayer  dropped, 
leaving  a  son  of  WiUiam  Macdonald 
under  twenty-five  years  of  age,  he  wonld 
be  the  person  entitled  to  take  the  estate, 
were  there  no  role  in  respect  of  remote- 
ness ;  bat  in  that  case  the  event  might 
happen  too  late,  because  it  might  happen 
after  the  expiration  of  the  twenty-one 
years  after  the  death  of  Henry  Mayer. 
!now  the  only  ground  on  which  the  gift 
was  supported  was  this  :  It  was  said  thai 
the  gift  to  the  son  of  William  Macdonald 
was  an  equitable  remainder,  and  that  ac- 
cording to  the  law  of  remainders  the 
estate  could  only  take  effect  immediately 
on  the  death  of  the  survivor  of  Maria 
Finch  and  Henry  Mayer,  and  that  conse- 
quently, as  the  son  of  William  Macdonald 
was  then  living  and  had  attained  twenty- 
five,  it  could  not  be  void  for  remoteness, 
as  it  must  take  effect  not  only  within  the 
life,  but  within  the  life  in  being  and 
twenty-one  years  afterwards.  And  the 
argument  before  the  Vice-Ghanoellor  was 
this,  that  the  same  rules  which  govern 
devises  of  legal  estates  of  freehold  govern 
also  devises  of  equitable  estates,  using  the 
term  **<equitable '^  in  the  sense  I  have 
mentioned ;  and  the  yice-Chancellor  gave 
effect  to  that  argument.  Now  the  first 
observation  to  be  made  upon  that  is  this : 
It  is  not  quite  accurate  to  say  that  these 
contingent  equitable  remainders,  as  they 
are  sometimes  cidled,  stand  in  any  shape 
upon  the  same  footing  as  legal  remain- 
ders. The  reason  why  a  contingent  re- 
mainder under  a  legal  devise  fails,  if  at 
the  death  of  the  previous  holder  of  the 
estate  of  freehold  there  is  no  person 
who  answers  the  description  of  the  re- 
mainderman next  to  take,  is  the  old  feu- 
dal rule  that  the  freehold  could  never  be 
vacant — ^there  must  always  be  a  tenant 
to  render  the  services  to  the  lord ;  and 
therefore  the  remainder  was  destroyed 
altogether  if  it  could  not  take  efSeot  in 
that  mode ;  because,  if  it  conld  not,  then 
it  never  conld  take  effect  at  all.    Those 
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feudal  rules  were  never  held  to  apply  to 
equitaUe  estates ;  and  it  was  sometimes 
expressed  in  this  way,  that  the  legal 
estate  in  the  trustees  supported  the  re- 
mainders. That  was  not,  perhaps,  the 
best  mode  of  expressing  the  doctrine,  but 
the  real  effect  of  the  doctrine  was  that 
the  legal  estate  in  the  trustees,  fulfilling 
all  feudal  necessities  and  all  the  exigen- 
cies of  the  feudal  laws,  there  being  always 
an  estate  of  freehold  in  existing  persons 
to  render  the  services  to  the  lord,  there 
was  no  reason  why  the  limitation  in  re- 
mainder of  the  equitabie  interest  should 
not  take  effect  according  to  the  intention 
of  the  testator.  That  that  was  really  the 
effect  of  it  can  be  shown  in  this  way : 
Suppose  at  the  time  of  the  determination 
of  the  prior  estate  of  freehold — I  will  say 
Maria  Finch's  life  estate — there  was  no 
person  capable  of  taking,  that  person 
afterwards  coming  into  existence  within 
the  limits  of  the  rule  of  remoteness  was 
allowed  to  take.  In  other  words,  you 
could  not  tell,  except  for  the  rules  agamst 
remoteness,  that  a  person  might  not  take 
at  any  distance  of  time  after  the  deter- 
mination of  the  life  estate.  8o  that  the 
whole  doctrine  of  limiting  the  period  to 
the  death  of  the  tenant-for-life,  or  cesser 
of  the  prior  estate  of  freehold,  in  order  to 
ascertain  who  should  take  onoe  and  for 
ever,  had  no  application  whatever  to 
equitable  estates.  If  you  recognise  that 
as  the  true  meaning  of  the  doctrine  you 
will  see  how  it  is  that  the  equitable 
doctrine  never  adopted  even  part  of  the 
rule,  the  rule  not  applying  at  all.  It  is 
said  that  equity  adopted  the  rule  in  order 
that  it  might  follow  the  law  as  &r  as 
possible ;  but  that  was  not  so,  and  I 
gave  an  illustration  in  the  course  of  the 
argument  whi(^  I  think  is  very  g^ood 
law  and  the  law  as  it  has,  according  to 
my  experience,  always  been  assumed  with- 
out argument :  that  was,  that  where  the 
fee  is  vested  in  trustees  upon  trust  for  a 
man  for  life,  and  after  his  death  upon 
trust  for  such  of  his  children  as  being 
sons  attain  twentj-one,  or  being  daugh- 
ters attain  that  age  or  marry  under  that 
age,  and  at  the  death  of  the  tenant-for- 
life  there  were  some  children  adult  and 
some  minors,  it  has  always  been  held  that 
the  minors  take  ;    but  if  equity  followed 
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the  law,  as  has  been  sugg^ested,  then,  in- 
asmuch as  there  were  persons  capable  of 
taking  at  the  death  of  the  tenant-for-life, 
namely,  the  adalt  children — thej  would 
take  to  the  exclusion  of  the  children  who 
were  minors,  because  the  children  who 
were  minors  could  not  be  let  in,  as  thej 
would  be  let  in  if  they  had  attained  the 
age  of  twenty-one  years.  It  appears  to 
me,  therefore,  that  the  moment  you  find 
there  is  the  legal  fee  outstanding  in  the 
trustees,  that  doctrine  of  contingent  re- 
mainders, which  is  applicable  to  legal 
estates,  and  which  compels  the  vesting 
to  go  at  the  moment  of  the  termination 
of  the  prior  estate  of  freehold,  or  did 
compel  it — ^because  the  law  has  now  been 
altered  by  statute — ceases  to  have  any 
operation ;  and  on  that  ground,  there- 
fore, I  think  this  appeal  should  be  al- 
lowed. 

But  I  think,  also,  on  the  second  point 
I  must  differ  from  the  conclusion  arrived 
at  by  the  learned  Judge  of  the  Court 
below.  I  cannot  find  any  gift  by  way  of 
equitable  remainder  to  the  son  of  Wil- 
liam Macdonald.  It  is  a  gift  to  the 
trustees  upon  trust  for  the  lady  for  life, 
then  for  their  own  benefit — which  is  not 
an  equitable  remainder,  because,  they 
having  the  legal  ownership,  there  is  no 
such  thing  as  a  separate  equitable  estate. 
They  have  a  right  to  retain  for  their  own 
benefit  the  rents  during  the  life  of  Henry 
Mayer,  and  then  on  his  death  there  is  a 
direction  to  them  to  convey  the  legal 
estate  to  the  first  son  of  William  Mac* 
donald  who  attains  twenty- five.  That 
direction  to  convey  does  not  give  the  son 
of  William  Macdonald  an  equitable  re- 
mainder. First  of  all,  there  is  the  inter- 
vening ownership  in  the  trustees,  and,  in 
the  next  place,  it  is  only  a  direction  to 
them  to  convey.  It  is  nothing  like  a 
remainder.  In  my  opinion,  therefore,  it 
must  be  an  executory  limitation,  and  sub- 
ject to  all  the  laws  with  regard  to  execu- 
tory limitations ;  and  consequently  on  this 
ground  also  I  am  of  opinion  that  the  de- 
cision appealed  from  ought  to  be  re- 
versed. 

Cotton,  L.  J. — ^I  am  of  the  same  opinion. 
There  was  one  point  argued  by  Mr.  Wil- 
liams as  a  point  which  he  thought  was  in 


his  favour,  namely,  that  this  was  a  vested 
estate — that  is  to  say,  that  the  tweofy- 
five  years  was  .not  part  of  the  description 
of  the  person  to  take,  but  that  there  ma 
a  gift  to  the  first  son,  with  a  gift  over  if 
he  did  not  attain  that  age.  Now  he  said 
that  there  have  been  cases  in  which  a 
violent  construction  has  been  put  by  the 
Court  upon  devises  of  real  estates,  bo  as 
to  give  effect  to  what  was  considered  by 
the  Court  to  be  the  intention  of  the  tea* 
tator.  I  asked  him  whether  that  violent 
construction  has  ever  been  put  upon  a 
devise  of  this  kind — where  there  had  been 
in  the  same  gift  and  in  the  saihe  words  a 
gift  both  of  real  and  personal  estate— 
and  he  was  unable  to  refer  me  to  any 
such  case.  But  I  will  deal  with  it  inde- 
pendently of  that,  and  ask  how,  admittinff 
that  that  violent  construction  would 
otherwise  have  been  put  upon  these  words, 
he  can  say  here  that  the  attaining  of 
twenty-five  years  is  not  part  of  the  ori- 
ginal gift  and  part  of  the  description  of 
the  devisee,  for  the  gift  is  "  to  such  son 
of  William  Macdonald  who  shall  first 
attain  the  age  of  twenty-five  yean." 
Where  there  has  been  that  violent  con- 
struction put  upon  the  words,  it  has 
generally  been  where  there  was  some 
obscurily,  some  ambiguity  in  the  original 
gift,  and  where  there  has  been  a  gift  over 
on  the  person  not  attaining  that  age.  As 
yice-Chancellor  Wigram  said,  in  BvU  v. 
Pritchard  (I),  the  Court  construed  the 
testator  as  giving  all  he  had  to  the  first 
taker,  subject  only  to  tliere  being  the  gift 
over  to  the  second  devisee  in  the  event  of 
his  not  attaining  the  specified  age.  Bat 
here  there  is  no  g^ft  over  of  that  kind, 
and  the  attaining  of  the  age  of  twenty-five 
is  an  essential  part  of  the  description  of 
the  person  who  is  to  take. 

Well,  that  being  so,  assuming  this  is 
not  a  vested  interest  before  the  devisee 
attains  twenty-five,  is  the  devise  bad  or 
not  for  remoteness?  As  I  understand, 
the  Vice-Ohancellor  in  his  decision  pro- 
ceeded on  this  ground :  He  said,  if  there 
is  a  legal  remainder,  that  of  necessity 
must  come  in  and  vest  on  the  ceasing  of 
the  particular  estate  upon  which  it  is 
limited ;  and  therefore,  even  although  it 

(1)  6  Hare,  567;  16  Law  J.  Bep.  Chaoc  185. 
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is  to  a  person  if  he  attains  twenty-five, 
'  yety  as  it  most  vest  on  the  determination 
of  the  prior  life  estate,  there  could  be  no 
question  of  remoteness,  for  if  it  ever  comes 
into  effect  it  must  come  into  effect  within 
the  time  which  is  allowed  by  the  roles 
against  perpetnitj.  That  no  doubt  is  so ; 
bat  then  how  does  that  apply  to  remainders 
of  this  kind — ^where  the  testator  by  his 
will,  dealing  with  the  legal  estate  and 
vesting  it  in  trastees,  has  directed  that 
they  are  to  hold  it  in  certain  events  and  to 
certain  times  on  particular  trusts,  even  if 
he  does  it  in  a  form  which  is  in  &ct  a 
remainder  ?  That  rule  does  not  apply  in 
equity,  because  in  equity  of  course  the 
feudal  rule  of  tenure  will  not  be  allowed 
to  defeat  the  trust  which  the  testator  has 
declared  by  his  will,  and  even  although 
at  the  determination  of  the  particular 
estate  the  persons  cannot  be  ascertained, 
jet  it  will  afterwards  compel  the  trustees 
to  perform  the  trusts.  That  is  to  say,  in 
respect  of  those  persons  who  afterwards, 
and  not  at  the  time  of  the  ceasing  of  the 
particular  estate,  answer  the  description, 
they  would  be  allowed  to  come  in,  whe- 
ther there  were  any  at  the  time  who 
answered  the  description  or  not ;  and  that 
being  so,  where  there  is  a  declaration  of 
trust  by  a  testator,  where  he  deals  with 
the  legal  estate  and  creates  a  trust,  that 
role  upon  which  the  Vice- Chancellor  has 
decided  the  present  case  can  have  no  ap- 
plication. 

But  I  quite  agree  with  the  Master  of  the 
Bolls  that  that  question  really  does  not 
arise  here,  because  there  is  no  limitation 
by  way  of  remainder.     The  estate  being 

fiven  by  the  testator  to  trustees,  he  has 
irected  that  at  a  particular  time  their 
estate  shall  be  put  an  end  to  bv  their 
conveying  it  away  to  somebody  else,  not 
directing  them  to  hold  it  so  as  to  have 
the  equitable  estate  in  somebody  else 
during  his  or  her  life,  and  afterwards  to 
hold,  in  trust  for  a  remainderman,  but 
they,  having  the  fee  absolutely  in  them- 
selves, are  directed  after  a  certain  time  to 
convey  that  estate  from  themselves  so  as 
to  give  the  person  then  entitled  the  legal 
estate.  Of  course  equity  would  compel 
them  to  hold  it  after  the  particular  time 
for  the  benefit  of  the  person  to  whom 
they  ought  to  convey,  but  as  a  matter  of 
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limitation  in  the  will  it  is  not  a  limita- 
tion of  an  equitable  estate  in  remainder, 
it  is  merely  a  direction  to  convey  at  a 
future  time  to  somebody  else,  and  there- 
fore in  this  case  I  am  of  opinion  that  the 
question  really  does  not  arise ;  and  that 
the  trust  to  arise  here  at  a  period  beyond 
that  allowed  by  the  rules  of  perpetuity 
must  be  dealt  with  as  an  executory  direc- 
tion to  the  trustees,  and  not  as  an  equit- 
able remainder.  In  my  opinion,  there- 
fore, the  decision  of  the  Vice- Chancellor 
is  erroneous,  and  must  be  overruled. 

Lush,  L.J. — ^I  am  of  the  same  opinion. 
It  is  somewhat  remarkable  that  there  is 
no  decision  to  be  found  expressly  upon 
this  point,  but  I  may  observe  that  it  has 
been  published  as  the  opinion  of  *very 
eminent  text- writers ;  and  in  the  case  that 
has  been  cited  before  us  of  Blagrove  v, 
Hamcock  (2),  decided  by  the  Vice-Chan- 
cellorof  England  in  1848,  it  was  assumed, 
as  well  by  the  counsel  on  both  sides  as 
by  the  learned  Vice- Chancellor  himself, 
that  the  doctrine  with  regard  to  contin- 
gent remainders  is  not  applicable  to  equit- 
able estates,  and  the  reason  appears  to 
be  a  very  obvious  one.  The  doctrine  as 
to  contingent  remainders  was  founded 
entirely  upon  the  requirements  of  the 
feudal  law,  which  necessitated  that  there 
should  always  be  somebody  in  possession 
as  tenant  of  the  land  to  render  service  to 
the  lord,  and  therefore  if  the  estate  did 
not  happen  to  accrue  at  the  time  when 
the  preceding  estate  ended,  the  contin- 
gency would  not  take  effect  at  all. 

Now  the  Court  of  equity  never  inter- 
fered with  that  doctrine  at  all,  but  when 
it  came  to  deal  with  an  equitable  estate 
where,  as  here,  the  fee  was  given  to 
trustees,  they  were  held  to  be  persons 
always  at  hand  to  fulfil  the  require- 
ments of  the  feudal  doctrine.  That  was 
an  estate  which  the  Court  of  equity  dealt 
with  according  to  its  own  principles, 
and  its  object  was,  disregarding  the  feu- 
dal law,  to  which  there  was  no  necessity 
of  conceding,  to  give  effect  to  the  wUl 
and  mind  of  the  testator.  Therefore, 
where  the  estate  is,  as  in  this  case,  given 
to  trustees  in  fee- simple,  with  a  direction 
to  convey,  or  in  trust,  which  is  the  same 

(2)  16  Sim.  371 ;  18  Law  J.  Bep.  Ohanc  20. 
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thing  probably,  to  a  person  on  a  given 
date  the  Conrt  carried  out  that  will  and 
intention,  and  when  the  event  arose  gave 
directions  for  conveyance  to  the  parties 
to  take  according  to  the  terms  of  the 
will.  Bat  then  came  in  another  doctrine 
founded  on  principles  of  public  policy, 
becanse  it  is  plain  that  if  these  devises 
were  carried  oat  to  the  extreme,  estates 
might  be  tied  up  for  ages,  and  their  rents 
accnmnlated,  which  is  of  course  contrary 
to  the  public  interest.  Therefore  the 
rule  of  law  founded  on  public  policy  was 
applied,  namely,  that  you  cannot  tie  up 
an  estate  longer  than  for  a  life  in  being 
and  twenty-one  years  afterwards.  Now 
in  this  particular  case  the  testator  directed 
that  the  estate  should,  afler  the  death  of 
Henry  Mayer,  be  conveyed  by  the  trustees 
unto  such  son  of  William  Macdonald  as 
should  first  attain  the  age  of  twenty-five 
years,  then  the  rents  and  profits  ai  the 
estate  were  to  be  accumulated  until  he 
attained  that  age,  and  therefore  it  is  obvi- 
ous that,  supposing  the  son  of  William 
Macdonald  had  been  bom  in  the  very 
year  that  Henry  Mayer  died,  the  rents 
and  profits  of  the  estate  would  have  been 
lefb  to  accumulate  beyond  the  period  of 
twenty-one  years. 

I  may  add  that  I  do  not  wonder  it  has 
been  assumed  to  be  the  doctrine,  and  that 
no  express  decision  is  to  be  found  upon 
the  point,  because,  when  one  considers 
the  ooctrme  on  which  the  Court  has 
always  proceeded,  it  seems  to  me  to  be 
perfectly  clear  that  such  a  devise  as  this 
IS  an  executory  devise  which  the  Court 
would  g^ve  effect  to,  always  provided  that 
it  is  kept  within  the  rule  applicable  to 
remoteness.  If  it  had  been  a  less  period 
than  twenty-five  years,  even  tweniy-one 
years,  there  would  have  been  no  diffi- 
culty or  question  about  it;  but  it  is 
beyond  that  period,  and  therefore  the 
devise  is  void  as  one  which  might  result 
in  tying  up  the  estate  for  more  than 
lives  in  being  and  twenty-one  years  after- 
wards. 


SolicitoTB — ^W.  H.  Dunster,  for  appellant;  A.  J. 
Murray,  for  respondent. 
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Administraiion — SxeciUon  appearing  5y 
same  SolicUor  —  Defaulting  Bxecidor— 
Costs. 

Two  exeetUors  in  an  adminigtnUum  smi 
appeared  by  ike  same  soUcUor^  to  wkom 
they  had  given  a  joint  retainer.  One  of 
ihem  was  a  debtor  to  the  estate,  and  subss' 
quently  became  bankrupt : — Held,  as  to  the 
oosts  incurred  by  them  prior  to  (he  bank^ 
rnptoy,  thai  the  solvent  exeeuier  was  to  he 
allowed  onJf  his  Ofwn  proportion  of  (hem  out 
of  the  fund ;  the  defauUer^s  proportion  of 
those  costs  being  set  off  against  the  debt  dtte 

from  him,     Bui  the  costs  incurred  sub^e- 
quenUy  to  the  bankrupiey  were  aUewed  in 

full 

Watson^v.  Bow  (43  Law  J.  Rep.  Ghaao. 
664;  Law  Rep.   18  £q.   680)  dissetUei 

from, 

Charles  Dale  devised  all  his  real  estate 
to  his  sons,  John  Dale  and  George  Dale, 
with  a  power  (which  was  never  exer- 
cised) to  his  wife,  Tamar  Dale,  to  sell  or 
lease  any  part  thereof;  sali^t  thereto 
his  trustees  were  to  hold  the  same  to  the 
use  of  Tamar  Dale  for  life,  and  after  her 
decease  upoh  trust  to  sell  it  and  stand 
possessed  of  the  proceeds  of  sale  as  therein 
mentioned  ;  and  the  testator  gave  all  the 
residue  of  his  estate  to  his  wife  abeohitely, 
and  appointed  her  his  sole  exeoutrix  aatil 
her  death  or  second  marriage,  on  the 
happening  of  either  of  which  events  he 
appointed  his  sons,  Oeorge  Dale  and  John 
Dale,  to  be  his  executors. 

Tamar  Dale  survived  her  husband,  and 
by  her  will  she  appointed  John  Dale  and 
John  Wadding^ton  her  trustees  and  exe* 
cutors,  and  gave  her  residuary  estate  to 
her  daughter,  the  plaintifir  Ann  Smith, 
and  John  Dale  and  Gfeorge  Dale,  in  equal 
shares.  Tamiar  Dale  died  in  1874,  and 
George  Dale  and  John  Dale  thereupon 
took  possession  of  the  estate  of  the 
testator  Charles  Dale. 

The  bill  in  the  suit  was  filed  in  1874, 
and  by  it  the  plaintiff  prayed  for  the 
exeoutloii  of  the  trusts  of  its  will  of 
Charles  Dale,  the  administratioo  of  the 
estate  of  Tamar  Dalai  and  a  deolMation 
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that  she  was  entitled  to  a  settlemenfc  oat 
of  the  property  giyea  to  her  by  their  re- 
spective wills. 

John  Dale,  (George  Dale  and  Wadding- 
ton  were  made  defendants  to  this  suit, 
and  George  and  John  Dale  appeared  by 
the  same  solicitor,  and  pat  in  a  joint 
and  several  answer.  On  taking  the 
acconnts  it  appeared  that  John  Dale 
was  indebted  to  the  estate  of  Charles 
Dale,  and  had  become  bankrupt.  The 
case  now  coming  on  for  farther  con- 
sideration, the  question  arose  whether 
the  executors  of  Charles  Dale's  estate 
were  to  be  allowed  their  costs  in  fall,  a 
personal  order  being  made  upon  John 
Dale  to  pay  the  amount  of  his  debt  into 
Court,  or  whether  their  costs  should  be 
distinguished,  and  John  Dale's  costs  set 
off  against  the  sums  due  from  him  to  the 
estate. 

Mr.  Davey  and  Mr.  W.  W.  Ooaper^  for 
the  plaintiff,  stated  the  facts  and  referred 
to 

Be  Oolguhoun,  5  De  Gez,  M.  &  O. 

85  ;  28  Law  J.  Bep.  Chano.  515. 

They  Were  then  stopped  by  the  Court. 

Mr.  Inee  and  Mr.  B.   B.   Sioan,   for 

OeoTge    Dale. — No    complaint  is  made 

against  George  Dale,  and  he  is  therefore 

entitled  to  be  recouped  out  of  the  estate 

all  the  costs  and  expenses  properly  in- 

cnrred  by  him.     This  can  only  be  done 

by  giving  the  executors  their  costs  in 

fnll.     Why  should  he  lose|^s  costs  be- 

caose  he  appeared  by  the  same  solicitor 

as  his  executor,  when  his  only  object  in 

so  doing  was  to  save  the  estate  the  cost 

of  a  separate  appearance  ?     In 

Watson  y.  Bow  (ubi  siipra), 
which  was  on  all  fours  with  this,  Vice. 
Chancellor  Hall  held  that  to  deprive  the 
solvent  executor  of  the  costs  for  which  he 
was  liable  would  be  contrary  to  the  rule 
of  the  Courts  which  always  gives  a  trustee 
his  costs  unless  he  has  behaved  im- 
properly. His  Lordship  distinguished 
this  case  from  that  of 

Be  Golgiihoun  (ubi  ett^ra) 
and 

Harmer  v.  Harris,  1  Russ.  155, 
pointing  out  that  in  the  former  there  was 
no  evidence  of  there  having  been  a  joint 
retainer,  and  that  in  the  latter  the  de- 
Vox^  50. — Chajtc. 


faulters  were  not  co-executors  with  the 
defendant.  At  any  rate  the  costs  incurred 
subsequently  to  our  co-executor's  bank- 
ruptcy must  be  allowed  in  full. 

Mr.    W.  Benshaw  and  Mr.  E.  Outler 
appeared  for  other  parties  interested. 

Thb  Master  of  the  Bolls. — I  feel  no 
difficulty  about  the  question  in  this  case. 
The  &cts  are  that  two  executors  or 
trustees  appeared  by  the  same  solicitor, 
and  it  turns  out  that  one  of  them  has  re- 
ceived money  belonging  to  the  estate  and 
has  made  default  in  paying  it  over.  The 
other  executor  had  nothing  to  do  with 
the  receipt  of  the  money,  and  is  not  liable 
for  it.  If  there  had  been  no  question  of 
default  in  the  case,  or  if  the  executor 
who  is  not  a  debtor  to  the  estate  had 
appeared  separately,  he  would  clearly 
have  been  entitled  to  all  his  costs.  But 
the  de&ulting  executor  would  have  been 
entitled  to  no  costs  until  he  had  made 
good  his  default.  That  would  be  the 
strict  punishment  inflicted  on  him  for  his 
default.  No  doubt  the  Court  recognises 
the  rule  by  which  he  is  allowed  to  set  off 
his  costs  against  the  sum  due  from  him, 
and  thus  make  payment  by  anticipation. 
But  the  result  either  way  is  to  deprive 
him  of  the  whole  or  part  of  his  costs. 

Now  take  the  case  of  the  executors 
appearing  together.  You  apply  the  same 
rule  by  knocking  off  the  costs  of  the  de- 
faulting executor,  leaving  it  to  the  Taxing 
Master  to  say  what  is  the  proper  amount. 
It  is  left  to  him,  on  taxation,  to  sav  what 
is  the  fair  amount.  I  should  have  thought 
there  was  no  doubt  about  the  rule.  But 
it  has  been  argued  that,  if  one  of  the 
executors  is  not  a  defaulter,  he  is  to  get 
not  only  his  own  costs,  but,  besides  that, 
all  the  costs  of  his  co-executor.  That 
would,  in  fact,  be  giving  the  solicitor  the 
costs  of  the  man  who  has  made  default. 
If  the  solvent  executor  appears  b^  the 
same  solicitor  as  the  defaulter  it  is  his 
own  fault  or  misfortune.  He  ought  to 
have  appeared  separately,  as  he  would 
have  been  not  only  justified  in  doing,  but 
entitled  to  do.  His  failing  to  do  that  can- 
not affect  the  rights  of  the  beneficiaries 
of  the  trust  fund. 

Then  as  to  the  authorities.     I  will  only 
cite  two.     The  first  is  Harmer  v.  Harris. 
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It  was  an  administration  suit,  in  which 
some  of  the  parties,  who  were  debtors  to 
the  estate,  wonld,  under  ordinary  circum- 
stances,  have  been  entitled  to  their  costs 
oat  of  the  estate;  and  this  is  how  the 
costs  were  dealt  with  by  the  Master  of 
the  Rolls :  He  said,  "  The  plaintiffs  are 
indebted  to  the  testator's  estate  in  up- 
wards of  1702.,  and  they  ask,  before  they 
have  paid  in  that  sam,  that  they  may 
receive  the  costs  to  which  they  are 
entitled  out  of  the  fnnd  in  Court.  If  I 
were  to  grant  this  demand,  I  should  be 
going  far  beyond  what  any  decided  case 
authorises  me  to  do.  These  parties  cannot 
receive  their  costs  while  they  continue 
debtors  to  the  estate."  That  was  right. 
Then  it  afterwards  appeared  that  the 
same  solicitor  had  acted  in  the  suit  for 
several  defendants,  of  whom  one  was  an 
.  executor  entitled  to  be  paid  his  costs  and 
the  others  were  debtors  to  the  estate; 
and  a  question  arose  whether,  under  the 
description  of  "  costs  of  the  executor," 
the  solicitor  would  have  a  right  to  receive 
out  of  the  fnnd  the  whole  amount  of 
charges  which  had  been  incarred  for  the 
executor  jointly  along  with  some  of  the 
co-defendants,  in  the  same  manner  as  if 
he  had  appeared  for  the  executor  alone. 
Lord  Oifford  said,  "  Much  of  the  costs 
may  have  been  incurred  for  these  defen- 
dants  jointly.  The  costs  of  the  executor  are 
only  that  proportion  of  the  costs  due  to 
the  solicitor  with  which  the  latter,  as 
between  the  co-defendants  for  whom  he 
acted,  could  have  charged  the  executor." 
In  other  words,  he  decided  that  in  such  a 
case  the  Court  disallows  a  part  of  the 
costs,  leaving  it  to  the  Taxing  Master  to 
decide  how  much  is  to  be  given  to  the 
party  who  gets  his  costs. 

The  other  case  is  that  of  Wa49on  v.  Bow. 
The  head-note  is  as  follows :  '^  Two  exe- 
cutors, def^idants  in  a  suit,  gaye  a  joint 
retainer  to  a  firm  of  solicitors.  In  the 
course  of  the  proceedings  it  was  certified 
by  the  chief  clerk  that  one  executor,  who 
had  since  died  insolvent,  was  indebted  to 
the  testator's  estate : — Held,  that  the  sur- 
viving executor  was  entitled  to  be  paid 
out  of  the  estate  all  the  costs  for  which 
be  was  liable,  and  that  the  costs  incurred 
for  the  deoeaAed  executor  in  taking  the 
account  of  bis  debt  mast  be  set  off  against 


the  sum  found  due  from  him."  Now,  if  the 
decision  had  not  been  that  the  execator 
shoald  have  all  those  costs,  it  would  have 
been  quite  right ;  but  it  was  wrong,  be- 
cause it  gave  him  all  the  costs  for  which 
he  had  made  himself  liable.  The  Vice- 
chancellor,  in  his  judgment,  said,  "  The 
case  before  the  Court  is  that  of  two  exe- 
cutors employing  a  firm  of  solicitors  on  a 
joint  retainer,  and  of  a  surviving  exe- 
cutor, who,  by  reason  of  the  joint  retainer, 
is  liable  to  pay  the  whole  of  the  costs 
which  have  been  incurred  to  that  firm  of 
solicitors  in  respect  of  the  business  done 
in  the  suit ;  and  it  has  been  contended 
that  because  the  co-executor  happened  to 
become  insolvent,  and  coald  not  pay  a 
balance  due  from  him,  therefore  the  sol- 
vent executor  is  only  to  be  allowed  one- 
half  of  the  costs,  and  to  be  left  to  paj 
the  other  half  out  of  his  own  pocket.  Thi^ 
contention  appears  to  me  to  be  against 
the  principle  which  this  Court  has  sJwajs 
acted  upon,  namely,  that  a  trustee  most 
be  allowed  the  whole  of  the  costs  which 
he  is  liable  to  pay  to  his  solicitors  in  the 
suit."  With  the  greatest  respect  to  the 
yice-Chancellor,  I  cannot  hold  that  a  tnu- 
tee  is  necessarily  entitled  to  be  allowed 
out  of  the  fund  all  the  costs  which  he  is 
liable  to  pay.  He  is  entitled  to  be  allowed 
those  which  he  has  incurred  as  trnstee, 
but  n6t  those  which  he  has  incurred  as  a 
surety  for  his  oo-trastee.  The  effect  of 
allowing  him  those  costs  would  be  to  give 
them  twice  over.  Consequently,  as  re- 
gards the  costs  incurred  before  the  bank- 
raptcy,  Greorge  and  John  Dale's  costs 
must  be  distinguished,  and  the  former 
will  have  only  his  own  proportion  of  the 
costs  out  of  the  fund.  The  Taxing  Master 
will  decide  what  that  proportion  is.  John 
Dale's  costs  must  be  set  off  against  the 
amount  due  from  him.  The  costs  in^ 
cnrred  subsequently  to  the  bankraptej 
will  be  allowed  in  full. 


Solicitora— Saf&ry  &  Hantley,  for  plaintiff;  G.  C. 
Sherrard,  for  defendaats. 


Vol.  5o.] 


UiCHAELMAd  1880  to  MIOHAELMAB  1881. 


355 


[IN  THE  HOUS£  OF  LORDS.] 
1880.  1  DUNGAK,    FOX    AND  OOM- 

Jaly  22,  28,  26.  >  pant  e.  thb  nobth  and 
Not.  27.       J    south  walbs  bank. 

Bill  of  Exchange — Principal  and  Swrety 
— Right  of  Indorser  to  Securities  of  Acceptor 
in  hands  of  Creditor, 

The  indorser  of  a  biU  of  exchange  is  in 
the  position  of  a  surety  for  the  acceptor^ 
afidf  as  suchy  upon  payment  to  a  disconnter 
of  the  amount  due  on  the  hiU  after  its  dis^ 
honour  by  the  acceptor^  is  entitled  to  the 
benefit  of  securities  of  the  acceptor  held  by 
the  discounter  to  secure  the  biU, 

The  holder  of  the  biU  and  security  is  ai 
liberty  to  deal  with  the  bill  without  pre^ 
judidng  his  seowrity  ai  a/ny  time  before 
notice  of  dishonour. 

QuaBre,  as  to  the  rights  of  a  stranger  to 
the  ateeptorSj  who  has  given  euch  security, 

Tbis  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal,  reversing  a  decision 
of  the  Vice- Chancellor  of  the  County 
Palatine  of  Lancaster,  in  favour  of  the 
appellants.  The  case  is  reported  48 
Law  J.  Bep.  Chanc.  376 ;  Law  Hep.  11 
Ch.  D.  88. 

The  material  facts  of  the  case  were  as 
follows : — 

In  December,  1874,  S.  C.  Badford,  one 
of  the  partners  in  the  firm  of  S.  Radford 
A  Co.,  deposited  with  the  North  and 
Sonth  Wales  Bank  the  title-deeds  to  two 
freehold  properties  of  which  he  was 
owner  in  fee,  with  a  memorandum  in  re- 
spect of  each  property,  signed  by  him, 
acknowledging  that  the  deeds  were  de- 
posited '*  in  pledge  to  secure  to  the  bank 
the  balance  for  the  time  being  owing  to  the 
said  bank  by  my  firtn  of  Samuel  Badford 
&  Sons,  for  discounts  and  advances,  and 
for  all  other  moneys  in  and  for  which  the 
said  firm,  whether  alone,  or  jointly  with 
any  other  person  or  persons,  were  or 
might  from  time  to  time  thereafter  be  or 
become  indebted  or  liable  to  the  said  bank, 
or  the  said  bank  was  or  might  be  or  be- 
come indebted  or  liable  on  their  account, 
or  which  the  said  bank  might  at  any  time 
claim  against  the  said  firm.  .  .  ." 

Li  Jaauavy,  1876,  S.  Badford  &  Co. 
stopped  payment,  being  largely  indebted 


to  the  bank,  amongst  other  things,  upon 
three  bills  of  ex^ange,  amounting  to 
nearly  9,0002.,  which  had  been  accepted 
by  them,  indorsed  by  Duncan,  Fox  &  Co., 
and  discounted  by  the  bank.  The  bills 
were  dishonoured.  The  bank  realised 
part  of  the  securities,  and  admitted  that 
the  proceeds  were  sufficient  to  meet  all 
other  moneys  owing  to  them  by  S.  Bad- 
ford &  Sons  and  to  leare  a  considerable 
balance  to  meet  the  above  bills.  The 
bank  demanded  payment  of  the  bills 
from  the  appellants.  The  appellants  be- 
coming aware  of  the  security  held  by  the 
bank  uter  the  stoppaffe  commenced  this 
action  against  the  bank,  S.  C.  Badford, 
S.  Badford  h  Sons,  and  Balfour,  William- 
son it  Co.,  who  by  an  order  made  in  the 
action  were  appointed  to  represent  the 
creditors  of  S.  Kadford  &  Sons  other  than 
the  appellants  and  the  bank,  claiming  a 
declaration  that  they  were  sureties  for 
the  payment  by  S.  Badford  &  Sons  of  the 
balance  due  on  the  bills,  an  account  of 
what  was  due  to  the  bank  from  S.  Bad- 
ford &  Co.  after  deducting  the  amount 
realised  by  the  securities  sold,  an  order  to 
the  bank  to  transfer  the  securities  to  the 
appellants  on  payment  by  them  of  the 
balance  so  found  due,  and  foreclosure 
against  S.  C.  Badford. 

The  bank  were  in  the  position  of  stake- 
holders, and  the  only  contest  was  between 
the  appellants  and  &Jfour,  WilliMUEon  k 
Co.,  who  represented  the  unsecured  cre- 
ditors of  S.  Badford  &  Co. 

Vice- Chancellor  Little  held  that  the 
appellants  were  sureties  to  the  bank  for 
the  acceptors,  and  were  entitled  to  the 
relief  prayed. 

The  Court  of  Appeal  reversed  this 
decision,  and  this  appeal  was  then 
brought. 

Mr,  'Kay  and  Mr,  Robinson  {Mr,  Neville 
with  them),  for  the  appellants. — The  rela- 
tions between  the  acceptor  of  a  bill  of 
exchange  and  the  drawer,  indorser  or 
other  parties  whose  names  are  on  the 
hill  are  those  of  principal  and  surety, 
and  are  governed  by  the  law  applicable 
to  persons  in  that  position.  The  indorser 
is  therefore  entitled  on  paying  the  bill 
after    dishonour    to    the   benefit  of  all 
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securities  in  the  hands  of  the  holder,  who 
is  the  creditor,  to  meet  the  bill — 

Mercantile    Law    Amendment  Act, 
1856  (19  &  20  Vict.  c.  97),  s.  5. 
It  is  well  settled  that  giving  time  to 
the  acceptor  without  the  assent  of  the 
drawer  discharges  the  drawer — 
Ex  parte  Wilson,  11  Ves.  410  ; 
Pring  v.  Olarhswi,  1  fi.  &  C.  14 ;  2 
Dowl.  &  Ry.  78 ;  1  Law  J.  Rep. 
(0.8.)  K.B.  24 ; 
Latham  v.  The   Chartered   Bank  of 
India,  43  Law  J.  Rep.  Chanc.  612 ; 
LawRep.  17Eq.  205; 
Overend,  Qurney  8f  Company  v.  The 
Ori&ntal     Financial     Corporation, 
Law  Rep.  7  E.  A;  I.  App.  848  ; 
Clark  V.  Devlin,  3  Bos.  A  F.  363 ; 
English  v.  Barley,  2  Bos.  &  P.  61. 
An  indorsee  of  a  bill  of  exchange  takes 
sabjeot  to  the  equities  affecting  it  arising 
out  of  the  original  transaction — 

Holmes  v.  Kidd,  3  Hurl.  &  N.  891 ; 
28  Uw  J.  Rep.  Exch.  112. 
The  rights  of  a  surety  are  derived  not 
from  contract,  but  from  general  principles 
of  equity.  His  right  to  securities  held 
by  the  creditor  is  derived  from  the  obliga« 
tion  of  the  principal  debtor  to  indemnify 
him — 

Yonge  v.  BeyneU,  9  Hare,  809. 
There  is  no  direct  authority ;  but  the 
indorser  of  a  bill  of  exchange  is  within 
the  equity  on   which  the  rights  of  an 
ordinary  surety  rest — 

Aldrich  v.  Cooper,  8  Ves.  382. 
Mr.  Benjamin  and  Mr,  Marten  {Mr,  F. 
Thompson  with  them),  for  the  respon* 
dents  Balfour,  Williamson  &  Co.,  con* 
tended  that  there  was  no  authority  for 
the  position  that  the  parties  to  a  bill  of 
exchange  other  than  the  acceptor  were 
for  all  purposes  in  the  position  of  sureties 
as  regards  him;  that  an  extension  of 
the  principles  of 

Pledge  v.  Buss,  Johnson,  663, 
and 

Netoion  y.  ChorlUm,  10  Hare,  646 ;  2 
Drew.  333, 
to  the  relations  of  parties  to  bills  of 
exchange    would  paralyse  business  and 
render  banking  impossible. 
They  cited 

ByUs  <m  Bills,  12th  ed.  p.  245 ; 
Pearl  v.  Deacon,  24  Beav.  186 ;  1  Do 


Gex  &  J,  461 ;  26  Law  J.  Bep. 
Chanc.  761 ; 
Helbert  v.  Banner,  40  Law  J.  Bep. 
Chanc.  410  ;  Law  Rep.  5  E.  A  I. 
App.  28. 
[Towards  the  close  of  the  argoments 
the  Lord  Chancellor  called  the  attention 
of  the  counsel  for  the  respondents  to  tbe 
case  of 

Praed  v.  Gardiner,  2  Cox,  86, 
as  a  direct  and  decisive  authority  in 
favour  of  the  appellants.  Counsel  for 
the  respondents  attempted  to  distingniBh 
the  case  as  one  of  fraudulent  dealing  with 
the  property  of  a  third  person.] 
Mr.  Kay,  in  reply,  cited 

BouUbee  v.  Stubhs,  18  Ves.  21 ; 
McTaggart  r.   Watson,  3  CI.   &  F. 

525; 
Ex  parte  Yonge,  3  Ves.  &  B.  31 ; 
Home  V.  BauqueUe,  Law  Rep.  3  Q.B. 

D.  518 ; 
StirUng  v.  Forester,  3  Bligh,  575. 

Cur.  adv.  wit. 


The  Lord  Chancellor  (Lord  Sel- 
bornb). — The  appellants,  Duncan,  Fox  h 
Co.,  are  liable,  as  indorsers  of  three  bills 
of  exchange,  dated  the  25th  of  November, 
1875,  drawn  upon  and  accepted  by  a  firm 
of  Samuel  Radford  &  Sons,  for  the  total 
amount  of  8,920Z.  lbs.  3(2.,  and  given  to 
Duncan,  Fox  &  Co.,  in  part  payment  for 
wheat  sold  by  them  to  Samuel  Radford 
&  Sons.  The  other  appellants,  Jonathso 
Robinson  &  Co.,  are  liable  as  drawers 
and  indorsers  of  two  other  bills,  also 
drawn  upon  and  accepted  by  Samnel 
Radford  &  Sons,  under  dates  the  19th  of 
November  and  the  14th  of  December, 
1875,for the totalamountof  5,4322.  Is.U., 
on  account  of  other  wheat  sold  to  Samuel 
Radford  &  Sons.  All  these  bills  were 
discounted,  in  the  usual  course  of  busi- 
ness, with  the  North  and  South  Wales 
Bank,  without  any  special  agreement; 
and  the  bank  has  never  parted  with  and 
still  holds  them.  Samuel  Badfbrd  k 
Sons  stopped  payment  in  January,  1876, 
and  on  the  24d^  of  February  following 
executed  a  deed  of  inspectorship,  under 
which  their  joint  and  separate  estates  are 
applicable  for  the  benefit  of  their  croditoFS, 
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parties  thereto,  who  are  represented  bj 
the  respondents.  Neither  the  appeUants 
nor  the  bankers  are  parties  to  that  deed. 
The  first  of  the  fire  bills  in  question 
became  due  on  the  22nd  of  Febmary, 
three  others  on  the  28th  of  Febraary 
and  the  last  on  the  17th  of  March,  1876. 
They  were  all  dnlj  presented  for  pay- 
ment and  dishononred,  and  notice  was 
duly  g^ven  of  dishonour.  Some  payments 
have  been  made  by  the  acceptors  on 
aooonnt ;  and  the  amount  now  remaining 
dne  upon  them  is  claimed  by  the  bank,  as 
to  three  from  Duncan,  Foz  &  Co.,  and  as 
to  two  from  the  other  appellants.  The 
appellants  are  ready  and  willing  to  meet 
their  liabilities  on  these  bills,  but  they 
insist  that  a  sum  of  5,921Z.  198.  6(2.  now 
in  the  hands  of  the  bank,  which  has  been 
realised  from  securities  held  by  the  bank 
nnder  a  certain  memorandum  of  deposit, 
dated  the  1st  of  December,  187^1,  ought 
to  be  applied  to  relieve  them  as  far  as  it 
will  extend,  and  also  that  the  securities 
yet  remaining  unrealised  under  the  same 
memorandum  (valued  at  about  2,000^), 
onght  to  be  handed  over  to  them,  on 
payment  of  the  balance  which,  after  the 
application  of  the  5,9212.  19^.  Qd,,  will 
remain  due  upon  the  bills.  This  claim  is 
resisted  by  the  respondents,  who,  for  this 
purpose,  may  be  regarded  as  standing  in 
the  shoes  of  Samud  Collins  Radford,  one 
of  the  partners  in  the  firm  of  Samuel 
Radford  &  Sons. 

The  deposit  consisted  of  the  title-deeds 
of  certain  real  estate  at  Liverpool,  be- 
longing absolutely  to  Samuel  OoUins 
Badford,  which,  by  the  memorandum  of 
the  1st  of  December,  1874,  were  pledged 
to  secure  to  the  bank  (whose  customers 
Samuel  Badford  &  Sons  were)  ''the 
balance  for  the  time  being  owing  to  the 
said  bank  by  Samuel  Radford  &  Sons 
for  discounts  and  advances,  and  for  all 
other  moneys  in  or  for  which  the  said 
firm,  whether  alone  or  jointly  with  any 
other  person  or  persons,  were  or  might 
from  tmie  to  time  thereafter  be  or  become 
indebted  or  liable  on  their  account,  or 
which  the  said  bank  might  at  any  time 
olaim  against  the  said  firm.*'  At  the 
time  when  the  present  question  arose 
all  dealingpEi  and  accounts  between  the 
bank  and*  Samuel  Radford  &  Sons  had 


been  closed,  and  nothing  remained  due 
to  the  bank,  under  the  memorandum  of 
deposit,  except  the  balance  then  unpaid 
upon  those  bills.  The  property  from 
which  the  sum  of  5,9212.  19«.  6d.  was 
realised  was  sold  by  the  bank  after  the 
commencement  of  the  action.  The  bank 
is  before  the  Court  (subject  to  its  right 
to  receive  payment  of  the  balance  due  on 
the  bills  and  of  its  costs)  merely  as  a 
stakeholder.  In  its  answer  it  professes 
to  be  "  desirous  of  acting  with  entire  im- 
partiality, and  holding  an  even  hand 
between  the  plaintiffs  and  the  defendants, 
and  of  dealing  with  the  securities  and  the 
proceeds  thereof  under  the  direction  of 
the  Court "  ;  and  it  offers,  on  receiving 
payment  of  what  is  due  to  it,  to  pay  over 
any  surplus,  and  to  assign  any  property 
comprised  in  its  security  which  may  re- 
main unsold,  to  such  persons  as  the  Court 
may  consider  entitled. 

The  question,  therefore,  as  to  the 
proper  appropriation  of  the  5,921Z.  19«.  6(£. 
and  the  remaining  securities,  is  between 
the  respondents,  claiming  in  right  of 
Samuel  Collins  Radford  (one  of  the  ac- 
ceptors) and  the  appellants,  the  indorsers 
of  the  bills  of  exchange ;  and  it  ought,  I 
conceive,  to  be  determined  upon  the  same 
principles  as  if  the  appellants  had  actually 
paid  the  bills,  and  as  if  the  bank  had  paid 
the  proceeds  of  the  securities  either  to 
the  appellants  or  into  Court  in  this  action. 
If  in  either  of  those  events  Samuel 
Collins  Radford  would  have  been  entitled 
to  an  order  against  the  appellants  for 
repayment,  or  lor  payment  out  of  Court 
of  such  proceeds,  to  be  applied  as  part  of 
his  estate  under  the  inspectorship  deed, 
your  Lordships'  judgment  ought  now  to 
be  for  the  respondents ;  if  not,  the  ap- 
pellants are  right.  The  Vice- Chancellor 
of  the  Palatine  Court  of  Lancaster  thought 
that  the  appellants  were  right ;  and,  with 
the  utmost  respect  for  the  Court  of  Appeal 
(which  thought  otherwise),  1  am  of  the 
same  opinion. 

In  examining  the  principles  and  autho- 
rities applicable  to  this  question,  it  seems 
to  me  to  be  important  to  distinguish 
between  three  kinds  of  cases:  First, 
those  in  which  there  is  an  agreement 
to  constitute,  for  a  particular  purpose, 
the  relation  of  principal  and  surety,  to 
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which  agreoment  the  creditor  thereby 
secured  is  a  party;  secondly,  those  in 
which  there  is  a  similar  agreement  be* 
tween  the  principal  and  surety  only,  to 
which  the  creditor  is  a  stranger;  and, 
thirdly,  those  in  which,  without  any  sach 
contract  of  suretyship,  there  is  a  primary 
and  a  secondary,  liability  of  two  persons 
for  one  and  the  same  debt ;  the  debt ' 
being,  as  between  the  two,  that  of  one  of 
those  persons  only,  and  not  equally  of 
both,  so  that  the  other,  if  he  should  be 
compelled  to  pay  it,  would  be  entitled  to 
reimbursement  from  the  person  by  whom 
(as  between  the  two)  it  ought  to  have 
been  paid. 

It  is,  I  conceive,  to  the  first  of  these 
classes  of  cases,  and  to  that  class  only, 
that  the  doctrines  laid  down  in  soch  au- 
thorities as  Oiven  v.  Iloman  (1),  Newton 
V.  ChorUon  and  Pearl  v.  Deacon  apply 
in  their  full  extent.  If,  so  far  as  the 
creditor  is  concerned,  there  is  no  contract 
for  suretyship,  if  the  person  who  has,  in 
fact,  made  himself  answerable  for  another 
man's  debt  is,  towards  the  creditor,  no 
surety,  but  a  principal,  then  I  think  that 
the  creditor  would  not  be  subject  to  those 
special  obligations  which  were  described 
by  Lord  Truro  in  Owen  v.  Homan  (1),  and 
would  not  generally  have  his  powers  of 
dealing  with  securities  circumscribed  and 
restricted  in  the  manner  described  by 
Vice-Chancellor  Wood  in  Newton  v. 
GhorUon,  and  by  Lord  Bomilly  and  the 
Lords  Justices  in  Pearl  v.  Dectcon.  If, 
for  example,  in  Pearl  v.  Deacon  the  con- 
tract of  snretyship  had  been  only  between 
Pearl  and  Pearson  inter  «e,  Messrs.  Dea- 
con  dealing  with  them  both  as  principals, 
and  not  with  Pearl  as  a  surety,  I  should 
take  it  to  be  clear  that  Messrs.  Deacon 
might  have  distrained  upon  goods  com- 
prised in  their  security  tor  the  rent  dne 
to  them  from  Pearson,  without  losing  (as 
they  did  in  the  actual  case)  their  remedy 
against  Pearl.  The  difficulties,  therefore, 
ymich  in  the  present  case  appear  to  have 
weighed  most  upon  the  minds  of  the 
Judges  in  the  Court  of  Appeal,  would 
not  ordinarily  arise,  unless  there  was  a 
contract  of  suretyship  properly  so  called, 

(1)  3  Mac.  &  G.  378;  20  Law  J.  Rep.  Clianc. 
314  ;  affirmed  4  H.L  Caa.  997. 


not  between  the  two  debtors  only,  but 
between  them  and  the  creditors  also. 

It  is,  however,  oonsistent  with  this  that 
the  person  who,  as  between  hiniiself  and 
another  debtor,  is  in  ^t  a  surety  (though 
the  creditor  is  no  party  to  that  ooiitract 
of  suretyship),  has  against  that  other 
debtor,  the  rights  of  a  surety  ;  and  that 
the  creditor,  receiving  notice  of  his  claim 
to  those  rights,  will  not  be  at  liberty  to 
do  anything  to  their  prejudice,  or  to  re- 
fuse (when  all  his  own  just  claims  are 
satisfied)  to  give  effect  to  them.  The 
judgment  of  Lord  Justice  Turner  in 
Dames  v.  Stavnibank  (2),  and  the  cases  of 
Ex  parte  Hippins  and  Harrison  (3),  and 
The  Liqtiidators  of  Overend^  Ghimey  ^  Com- 
pany  v.  The  Liquidators  of  The  Oriental 
Financial  OorporaJtion  are  founded,  as  I 
understand  them,  on  this  view  of  the  law. 
In  such  cases  the  equity  is  direct  in  £ftvour 
of  the  surety  debtor  against  the  pxincipal 
debtor ;  but  it  affects  the  creditor  towards 
whom  they  are  both  principals  only  as  a 
man  who  has  notice  of  the  obligations  of 
one  of  his  own  debtors  towards  the  other. 
As  between  the  two  debtors,  the  "  estab- 
lished principles  of  a  Court  of  equity," 
to  which  Sir  Samuel  Romilly  refeired  in 
his  argument  in  Craythome  v.  Swinburne 
(4),  judicially  approved  by  Lord  Eldon, 
are  fully  applicable.  "Natural  justice" 
(it  was  there  argued)  *'  requires  that  the 
surety  shall  not  have  the  whole  thrown 
upon  him,  by  the  choice  of  the  creditor 
not  to  resort  to  remedies  in  his  power.'* 
In  Aldrich  v.  Oooper  Lord  Eldon  speaks 
of  a  surety's  equity  as  resting  upon  the 
same  principles  wiUi  that  of  marshalling, 
when  one  creditor  of  the  same  debtor  is 
able  to  resort  to  either  of  two  funds,  and 
another  creditor  to  only  one.  "  It  is  not,'* 
he  says,  "  by  force  of  the  contracti  but  Ihat 
equity,  upon  which  it  is  considered  against 
conscience  that  the  holder  of  the  securi- 
ties should  use  them  to  the  prejudice  of 
the  surety  ;  and  therefore  there  is  notliing 
hard  in  the  act  of  the  Court  placing  the 
surety  exactly  in  the  situation  of  the 
creditor."  And  soon  afterwai^ds  (where 
he  speaks  of  marshalling),  **  The  prin- 
oiple,  in  some  degree,  is  ^lat  it  thall  not 

(2)  6  De  Gex,  M.  &  G.  679. 

(3)  2  Glyn  &  J.  93. 

(4)  14  Yes.  162. 
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depend  npou  the  will  of  one  creditor  to 
dintppoint  another;"  and  "The  Court 
hafl  said  that  if  a  creditor  has  two  funds, 
the  interest  of  the  debtor  shall  not  be 
regarded,  but  the  creditor  having  two 
funds  shall  take  to  that  which,  paying 
him,  will  leave  another  fund  for  another 
creditor.*'  And  in  Ycmge  v.  Beynell, 
Yice-Chancellor  Turner  said,  "  When 
Lord  Eidon  sajrs  it  is  against  conscience 
to  sue  the  surety,  it  must  be  considered 
what  is  the  meaning  of  that  expression, 
and  why  this  Court  considers  it  i^ainst 
conscience  that  the  surety  should  be  sued; 
and  I  take  it  to  be  because,  as  between 
the  principal  and  surety,  the  principal  is 
under  an  obligation  to  indemnify  the 
surety ;  and  it  is,  I  conceive,  from  this 
obligation  that  the  right  of  the  surety  to 
the  benefit  of  the  securities  held  by  the 
creditor  is  derived.  The  principle  is  not, 
I  think,  much  dissimilar  to  that  which 
applies  where  a  man  directs  part  of  his 
estote  to  be  employed  in  carrying  on  a 
trade,  in  which  case  the  creditors  of  the 
trade  have  a  right  to  resort  to  that  part 
of  the  estate,  because  the  trustees  have  a 
right  to  be  indemnified  out  of  it." 

It  appears  to  me  that  these  principles 
of  equity  are  not  less  applicable  to  cases 
of  the  third  class — cases  in  which  there 
is,  strictly  speaking,  no  contract  of  sureiy- 
ship,  but  in  which  there  is  a  primary  and 
secondary  liability  of  two  persons  for  one 
and  the  same  debt,  by  virtue  of  which,  if  it 
is  paid  by  the  person  who  is  not  primarily 
liable,  he  has  a  right  to  reimbursement 
or  indemnity  from  the  other — ^than  to  those 
of  the  second  class,  in  which  there  is  a 
contract  of  suretyship  to  which  the  credi- 
tor is  not  a  party.  To  this  third  class  of 
cases,  the  rights  of  an  indorser  against  an 
acceptor  of  a  bill  of  exchange  may  most 
properly  be  referred.  The  liability  of  the 
xndoraer  to  the  holder  is,  by  the  law  mer- 
chant, conditional,  and  (as  was  said  by 
Mr.  Justice  Buller,  in  Tindal  v.  Brown 
(5),)  "  only  secondary  ;  "  but,  when  the 
conditions  required  by  that  law  are  ful- 
filled, it  becomes  absolute,  and  is  that  of 
a  principal ;  and  the  indorser's  right,  if 
he  pays  the  holder,  to  recover  over  against 
the  acceptor  is  not  founded  on  any  agree- 

(5)  1  Term  Rep.  170. 


ment  between  him  and  the  acceptor  (who 
is  as  likely  as  not  to  be  a  stranger  without 
any  communication  with  him  before  the 
indorsement),  but  is  establiHhed  by  the 
same  law.  But  contracts  of  this  kind,  as 
well  as  suretyships  proper,  are  entered 
into  by  all  the  parties  to  them  with  a 
knowledge  and  in  view  of  the  law  by 
which  they  are  governed.  The  acceptor, 
though  he  may  know  nothing  of  any  par- 
ticular indorser,  knows  that  by  his  ac- 
ceptance he  does  an  act  which  will  make 
him  liable  to  indemnify  any  person  who 
may  indorse  and  may  afterwards  pay  the 
bills  ;  and  he  knowingly  and  intentionally 
undertakes  that  liability,  as  much  as  if 
the  indorsement  were  the  result  of  direct 
communication  between  himself  and  that 
person.  Lord  Eldon,  in  Ex  parte  Tonge, 
said,  with  his  usual  accuracy  (his  lan- 
guage being  as  applicable  to  an  indorser 
as  to  a  drawer),  "  The  drawer  of  a  bill 
of  exchange  is  not  strictly  a  surety  for 
the  acceptor.  In  general  cases  the  ac- 
ceptor is  primarily  liable  upon  the  biU,  and 
the  drawer  may  be  in  the  nature  of  a 
surety."  The  statement  in  8mith*8  Mer- 
cantiU  Law  (3rd  ed..  p.  253)  is  also 
correct,  and  is  established  by  many  autho- 
rities, that  "in  the  contract  by  bill  or 
note,  the  maker  or  acceptor  is  considered 
the  principal,  and  the  indorsers  as  his 
sureties ;  and  consequently,  if  the  holder 
either  discharge  or  suspend  his  remedy 
against  the  former,  the  latter,  unless  they 
have  previously  consented  to  it,  or  after- 
wards promised  to  pay  with  knowledge 
of  it,  are  all  immediately  discharged." 
Mr.  Smith  uses,  in  this  passage,  the  lan- 
gpEiageof  Mr.  Justice  Chambre  in  Olark  v. 
Devlinj  who  stated  that  the  case  of  Eng- 
lish V.  Barley  was  decided  by  Lord  Eldon 
(in  the  Common  Pleas)  on  that  principle. 
I  am  unable  to  conceive  any  ground  on 
which  the  principle  which  prevails  in 
cases  of  suretyship  should  go  so  far  as 
this,  in  favour  of  the  drawer  or  the  in. 
dorser,  and  not  also  extend  (when  the 
indorser  is  compelled  to  pay  the  bill,  and 
when  the  question  arises  between  him 
and  the  acceptor  only)  to  securities  de- 
posited by  the  acceptor  with  the  holder. 
In  the  present  case  the  holder  has  actually 
in  his  hands  a  large  sum  of  money  realised 
by  him  from  such  securities.    It  is  yery 
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difficalt,  on  an  j  rational  principle,  to  dis- 
tingnish  the  receipt  of  such  a  snm,  under 
snch  circumstances,  from  an  actual  pay- 
ment on  account  by  the  acceptor.  Of 
the  creditor's  right,  if  he  pleases,  to  apply 
it  in  payment  of  the  bills  there  can  be  no 
possible  question ;  yet  it  is  contended  that 
he  may,  at  his  option,  give  the  money 
back  to  the  acceptor,  and  sue  the  indorser 
on  the  bills ;  nay,  more,  that,  if  he  does 
compel  the  indorser  to  pay  the  bills, 
without  applying  that  money  to  them, 
a  Court  of  equity  is  bound  to  leave  the 
burden  on  the  indorser,  and  restore  to  an 
insolvent  acceptor  the  money  which  has 
been  so  realised  from  the  securities.  I 
cannot  reconcile  such  a  decision  with  the 
doctrine  of  Lord  Eld  on  and  Lord  Justice 
Turner.  No  case  before  the  present  has 
been  cited  in  which  the  right  of  a  drawer 
or  indorser  to  the  benefit  of  such  securi- 
ties, as  between  himself  and  the  acceptor, 
has  ever  been  denied  or  doubted.  The 
opinion  of  Sir  John.  Byles,  in  his  very 
learned  treatise  on  bills,  is,  no  doubt,  no 
authority ;  and  I  will  not  lay  stress  upon 
the  case  of  Praed  v.  Gardiner,  because,  as 
was  observed  by  Mr.  Marten,  what  was 
really  done  in  that  case  was  to  marshal 
securities  held  by  the  creditor  according 
to  the  equities  of  the  different  persons 
entitled  to  redeem  them,  and  the  exact 
grounds  of  the  judgment  do  not  appear. 
But  I  think  that  the  principles  deducible 
from  all  the  authorities  lead  necessarily 
to  the  conclusion,  that,  under  circum- 
stances like  the  present,  the  equity  be- 
tween the  indorser  and  the  acceptor  is 
the  same  as  that  between  a  surety  and  a 
principal  debtor  when  the  creditor  is  not 
a  party  to  the  contract  of  suretyship. 
That  equity,  according  to  my  view  of  it, 
need  not  interfere  with  the  ordinary 
operation  of  such  a  general  covering 
security  as  that  given  by  Samuel  Collins 
Biadfoixl  to  the  North  and  South  Wales 
Bank,  during  the  continuance  of  the 
dealing^  between  the  secured  creditor  and 
the  acceptor  of  bills  not  overdue,  which 
the  creditor  may  hold  or  part  with  as  he 
pleases.  It  will  not  incapacitate  bankers 
who  may  hold  such  a  bill,  accepted  by  a 
customer  and  indorsed  by  a  third  party, 
from  carrying  on  their  dealings  with  that 
customer,  by  varying  the  securities  re- 


ceived from  him  according  to  the  ordinaiy 
course  of  those  dealings,  as  long  as  he 
remains  solvent  and  before  the  acceptanoe 
has  been  dishonoured.  It  will  not,  in  my 
opinion,  tend  to  paralyse  the  business  of 
discounting  bills  of  exchange.  Bat  it  is 
an  equity  which,  in  my  judgment,  does 
certainly  attach,  when  the  bills,  overdne 
and  dishonoured,  and  the  securities,  are 
found  together  in  the  hands  of  the  secured 
creditor,  at  the  time  when  he  requires 
payment  from  the  indorser;  when  the 
creditor  has  no  other  transactionB  then 
depending  with  the  customer,  and  no 
claim  upon  the  securities  except  for  the 
bills  themselves ;  and  when  the  competi- 
tion is  between  the  indorser  and  the  ac- 
ceptor only. 

For  these  reasons  I  think  that  tiie  judg- 
ment under  appeal  is  erroneous,  unless  it 
can  be  supported  on  the  ground  that  the 
security  in  this  case  was  given  by  one 
only  of  the  partners  in  the  firm  by  which 
the  bills  were  accepted.  But  it  appears 
to  me  that  it  can  make  no  difference 
whether  the  security  was  given  by  all  the 
acceptors  or  by  one  of  -them.  In  each 
case  alike,  the  person  giving  the  security 
is  principal  debtor  as  between  theindorser 
and  himself;  and  the  interest,  whether  of 
a  sole  debtor  or  of  one  of  two  or  more 
joint  debtors,  is  not,  in  my  opinion,  to  be 
regarded  in  competition  with  the  equity 
of  anyone  who  is  in  the  nature  of  a  surety 
for  him,  and  whom  he  is  bound  to  in- 
demnify. 

I  therefore  propose  to  your  Lordships 
to  reverse  the  decree  ^pealed  from,  and 
to  restore  that  of  the  vice- Chancellor  of 
the  County  Palatine  of  Lancaster.  The 
bankers  will  take  their  costs  here  and 
below  out  of  the  fund  arising  from  the 
securities  ;  and  the  appellants  must  have 
their  costs  here  and  below  out  of  any 
surplus  remaining  from  the  Becurities  in 
the  first  instance,  and  (so  &r  aa  the 
securities  may  not  be  sufficient  to  pay 
them)  from  the  respondents. 

LoBD  Blackbubn. — The  North  and 
South  Wales  Bank  had,  amongst  its 
customers,  a  firm  of  Samuel  Badibrd  A 
Sons.  The  bank  had  taken  from  Samuel 
Collins  Badford,  one  of  the  partners  in 
that  firm,  the  title-deeds  of  some  pro- 
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perty  belong^g  to  him,  with  two  memo- 
nuidnrnfl,  by  which  he  acknowledged  to 
have  delivered  the  title-deeds  in  pledge 
to  seonre  to  the  bank  whatever  might  be 
owing  from  the  firm  to  the  bank. 

I  do  not  think  it  either  necessary  or 
desirable  ta  enquire  what  might  have 
been  the  rights  of  the  varions  parties 
under  all  the  complicated  state  of  things 
which  might  have  arisen  daring  the 
winding  np  of  the  transactions  between 
the  bank  and  Samuel  Badford  ib  Sons. 
It  is  enough  to  consider  the  state  of  &cts 
which  has  in  this  case  actually  occurred. 

The  bank  had  discounted  for  one  of 
the  appellants  two  bills  of  exchange,  and 
for  the  other  appellant  three  bills  of  ex- 
change accepted  by  the  firm  of  Samuel 
Badford  k  Sons,  payable  at  a  bank  in 
London.  These  Inlls  were  indorsed  by 
the  appellants  respectively.  At  maturity 
ihey  were  dishonoured,  and  the  firm  was 
cxmsequently  liable  to  the  bankers  as 
holders  of.  them,  so  that  the  equitable 
mortgage  was  held  in  pledge  to  the  bank 
to  cover,  amongst  other  things,  those 
bills.  The  bank  gave  due  notice  of  dis- 
honour to  the  several  indorsers  respec- 
tively, and  they  became  bound  to  pay  to 
the  hankers,  as  holders,  the  amount  of 
the  bills,  on  having  the  bills  delivered  to 
them,  so  as  to  remit  them  to  their  former 
rightis  as  holders  against  the  acceptors, 
and  any  indorsers  prior  to  themselves. 

The  estate  pledged  to  the  bank  has,  in 
fiact,  been  converted  into  money,  and 
partly  from  that  source,  and  partly  from 
others,  most  of  the  liabilities  of  Samuel 
Badford  k  Sons  to  the  bank  have  been 
discharged  in  full,  and  some  payments 
have  been  made  by  the  acceptors  on  ac- 
count of  the  bills  in  question.  And  now 
it  is  ascertained  that,  after  all  liabilities 
of  the  partners  to  the  bank,  except  those 
on  the  five  bills  in  question,  have  been 
discharged,  there  will  remain  on  the 
equitable  mortgage,  partly  realised,  a 
cxmaiderable  surplus,  though  not  suffi- 
cient to  pay  the  biUs  in  full.  The  in- 
dorsers offer  to  pay  the  bills  on  having 
credit  for  the  money  realised,  so  far  as 
not  applicable  to  other  purposes,  and 
having  the  equitable  mortgage  trans- 
ferred to  them.  Samuel  Collins  Badford 
has  not  become  bankrupt,  but  the  general 
Vol.  60.—  Cbakc. 


creditors  of  the  firm  insist  that  the  in. 
dorsers  of  the  bills  ought  to  be  made  to 
pay  in  full,  and  then  tnat  the  surplus  of 
the  pledged  estate  should  be  delivered  to 
Samuel  G.  Badford  to  be  applied  for  the 
general  benefit.  The  appellants  have  filed 
this  bill  to  have  the  memorandums  and 
the  title-deeds,  together  with  the  bills  of 
exchange,  delivered  to  them,  on  payment 
by  them  of  what  remains  due  to  the 
bank  on  the  bills.  The  bank  is  sure  to 
be  paid  in  ftiU  either  way,  and  having  no 
interest  in  the  matter,  does  not  wish  to 
favour  either  party,  and  submits  to  deal 
with  the  bills  of  exchange  and  equitable 
mortgages,  after  satisfaction  of  the  prin- 
cipal moneys,  interest  and  costs,  as  the 
Court  maj  direct. 

The  Vice-Chancellor  held  that  the  ap- 
pellants were  entitled  to  what  they  claim. 
The  Lords  Justices  reversed  his  decision, 
and  the  substantial  question  before  the 
House  is,  whether  the  indorsers  of  the 
bills  have  such  a  right. 

I  think  it  is  clear  that  they  have  no 
such  right  by  contract.  They  did  not  at 
the  time  when  they  got  the  bills  dis- 
counted at  the  bankers  so  much  as  know 
that  the  bank  held  any  security  from 
Samuel  Badford  <fe  Sons,  and  of  course, 
that  being  the  case,  made  no  express 
stipulation  about  it ;  and  there  is  nothing 
in  the  nature  of  an  indorsement  for  value 
to  give  the  indorser  any  right,  during  the 
currency  of  the  bills,  to  any  security 
which  either  his  immediate  indorsee,  or 
any  other  holder  of  the  bill,  may  have 
from  any  party  to  the  bill.  The  indorser, 
by  the  law  merchant,  is  liable,  on  having 
due  notice  of  dishonour,  to  pay  the 
amount  of  the  bill  to  the  holder  for  the 
time  being,  on  having  the  bill  restored 
to  him ;  but  till  the  bUl  is  dishonoured 
there  is  nothing  to  prevent  the  party  who 
may  be  the  holder  for  the  time  being  in- 
dorsing it,  even  without  recourse,  so  as 
to  make  it  impossible  that  he  can  ever  be 
the  person  to  whom  the  prior  indorser 
will  nave  to  pay  the  bill.  I  think,  there- 
fore, with  the  Lords  Justices,  that  there 
is  neither  principle  nor  authority  for  say- 
ing that  the  indorsers  are,  during  the 
currency  of  the  bill,  sureties,  or  in  the 
nature  of  sureties  to  the  indorsee,  so  that 
they  have  any  equity  to  prevent  the  in- 
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dorsee  from  dealing  as  it  may  seem  to 
him  most  desirable,  with  any  other 
parties  unless  thereby  he  prevents  him- 
self from  giving  notice  of  dishonour,  so 
as  to  give  them  their  remedy  against 
prior  parties,  of  the  bill ;  and  I  agree 
with  them  in  thinking  that  any  contrary 
decision  would  be  very  miscbievoos. 

But  though  the  indorsers  had  no  such 
right  by  contract,  yet  after  the  bills  were 
dishonoured  and  notice  of  dishonour  had 
been  given  to  the  indorsers,  the  position 
of  the  parties  was  altered.  Though  the 
indorser  is  primarily  liable  as  principal 
on  the  bill,  and  is  not  strictly  a  surety 
for  the  acceptor,  he  has  this  in  common 
with  a  surety  for  the  acceptor,  that  he  is 
entitled  to  the  benefit  of  all  payments 
made  by  the  acceptor,  and  is  entitled,  on 
paying  the  holder,  to  be  put  in  a  situation 
to  have  a  right  to  sue  the  acceptor.  And 
now  the  state  of  affairs  is  so  far  cleared 
up  that  the  bank  had,  besides  the  right 
to  come  upon  the  indorsers,  a  right  to 
come  upon  the  security  pledg^  to  the 
bank  by  Samuel  Collins  Badford. 

I  think  it  is  established  by  the  case  of 
Leering  v.  Lard  WincheUea  (6),  and  the 
observations  on  that  case  by  Lord  Eldon 
in  Oraythome  v.  Swinburne  (4),  and  Lord 
Bedesdale  in  Stirling  v.  Forester^  that 
where  a  creditor  has  a  right  to  come 
upon  more  than  one  person  or  fund  for 
the  payment  of  a  debt,  there  is  an  equity 
between  the  persons  interested  in  the 
different  funds  that  each  shall  bear  no 
more  than  its  due  proportion.  This  is  quite 
independent  of  any  contract  between  the 
parties  thus  liable.  Lord  Eldon,  in  Oray- 
thome  T.  Swinburne  (4),  says  of  Deering 
v.  Lord  WincheUea  (6),  "  That  case  also 
established  that  though  one  person  be- 
comes a  surety  without  the  knowledge  of 
another  surety,  that  circumstance  intro- 
duces no  distinction."  And  Lord  Redes- 
dale,  in  Stirling  v.  Forester,  says,  "  The 
principle  established  in  the  case  of  Deer- 
ing Y,  Lord  WincheUea  (6)  is  universal, 
that  the  right  and  duty  of  contribution  is 
founded  upon  doctrines  of  equity  ;  it  does 
not  depend  upon  contract.  If  several 
persons  are  indebted,  and  one  makes  the 
payment,  the  creditor  is  bound  in  con- 

(6)  2  Bo8.  &  P.  270. 


science  (if  not  by  contract)  to  give  to  the 
party  paying  the  debt  all  his  remedies 
against  the  other  debtors.  .  .  .  He  (the 
creditor)  is  bound  seldom  by  contract, 
but  always  in  conscience,  as  far  as  he  is 
able,  to  put  the  pariy  paying  the  debt 
upon  the  same  footing  with  those  who 
are  equally  bound.  That  was  the  prin- 
ciple of  decision  in  Deering  v.  Lord  Wifif 
cheUea  (6),  and  in  that  case  there  was  no 
evidence  of  contract."  And  this  last 
principle,  that  the  person  making  pay- 
ment of  more  than  his  due  proportion  is 
entitled  to  have  assigned  to  him  all  rights 
and  securities  of  the  creditor  for  the  pur- 
pose  of,  by  means  thereof,  obtaining 
contributions,  is  recognised  and  enacted 
by  the  19  4  20  Vict.  o.  97.  a.  5. 

I  think  that,  though  the  indorser  of  a 
bill  is  not  exactly  a  surely  for  the  accep- 
tor, or  a  co-surety  with  those  who  are 
sureties  for  the  acceptor,  yet  he  stands  in 
a  position  suflBiciently  analogous  to  that 
of  a  surety  to  bring  him  within  the  prin- 
ciple  of  Deering  t.  Lord  WincheUea  (6). 

If  this  be  correct,  it  seems  to  me  that 
the  question  in  the  present  case  is  reduced 
to  this :  What  are  the  due  proportions  as 
between  the  indorsers  and  the  secoritj 
created  by  one  of  the  acceptors  on  his 
separate  estate  ?  If  a  third  person,  not 
a  member  of  the  firm  or  liable  for  its 
engagements,  had  become  surety  or 
pledged  his  estate  as  security  to  the  bank 
for  the  general  balance  due  to  it  from  the 
firm,  it  might  be  contended,  at  least 
plausibly,  that  he  became  only  surety  for 
the  balance  after  all  indorsers  had  paid, 
and  was  therefore  entitled  to  say  that,  as 
between  him  and  the  indorser,  the  in- 
dorser should  pay  all  before  the  surety 
paid  anything.  I.  do  not  express  any 
opinion  how  that  would  be.  But  the 
owner  of  the  pledged  estate  in  this  case 
was  himself  one  of  the  firm  and  an  accep- 
tor of  the  bill,  and  as  such  liable  to  Ae 
indorser.  And  if  the  bank  had  applied 
the  whole  of  the  proceeds  of  the  security, 
as  far  as  they  went,  to  the  payment  of 
these  bills,  it  seems  quite  clear  that 
Samuel  Collins  Badford  could  not  have 
come  on  the  indorsers  to  pay  him  part  of 
.the  debt  which  he  had  thus  paid.  The 
answer  would  have  been  that  he  was,  as 
between  him  and  the  indorsers,  bound  to 
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pay  the  whole.  And  it  follows,  that  if 
the  hank  comes  npon  the  indorsers  first, 
thej  most  have  the  right  to  be  recouped 
oat  of  the  secaritj,  unless  the  hank  had 
an  option  to  &vour  whichever  set  of  those 
liable  it  pleased,  which  the  reasoning  of 
Lord  Eldon  seems  to  me  to  treat  as  mani- 
festlj  inconsistent  with  the  doctrine  of 
equity. 

I  have,  therefore,  come  to  the  conclu- 
sion that  the  decision  below  ought  to  be 
reversed. 

I  have  not  done  so  without  some  hesi- 
tation. For  it  is  not  to  be  denied  that 
the  result  is  that  the  indorsers  of  bills 
who  happen  to  have  discounted  them 
with  other  banks  are  worse  off  than  the 
appellants,  who,  by  what  as  regards  them 
is  a  lucky  chance,  have  got  the  benefit  of 
ibis  security.  I  am  afraid  to  question 
the  justice  of  a  rule  approved  by  such 
g^reat  lawyers  as  Lords  Eldon  and  Bedes- 
dale,  though  Lord  Eldon  does  not  seem 
at  first  to  have  approved  of  Bearing  v.  Lord 
WincheUea  (6) ;  bat  if  it  were  res  vntegra^ 
I  am  by  no  means  sure  that  it  would  not 
have  been  better  to  say  that  everyone 
should  have  the  full  extent  of  his  rights 
g^ven  by  contract  express  or  implied,  and 
no  more.  But  I  think  the  unbroken  cur- 
rentof  authority  from  Deervng  v.  Lord  TTiti- 
cheUea  (6),  decided  in  1787,  very  nearly 
a  century  since,  renders  it  impossible  now 
to  indulge  in  such  speculations. 

I  agree  to  the  order  as  to  costs  which 
has  been  proposed  by  the  noble  and  learned 
Xiord  on  the  woolsack. 

Lord  Watson. — I  shall  endeavour  verv 
briefly  to  indicate  the  grounds  upon  which 
1  agree  with  your  Lordships  in  holding 
that  the  judgment  of  the  Lords  Justices 
ought  to  be  reversed,  and  that  of  the 
Vioe-Ghanoellor  restored.  I  should  have 
had  difficulty  in  coming  to  that  con- 
clusion had  it  not  been  that  in  the 
present  case  there  are  certain  special  cir- 
cumstances, and  that  there  are  authorities 
in  the  law  of  England  applicable  to  these 
circumstances,  which  do  not  seem  to  have 
heen  taken  into  consideration  by  the 
Court  of  Appeal. 

It  does  not  appear  to  me  that  the  broad 
proposition  maintained  by  the  appellants 
at  the  bar  of  the  House  and  elsewhere,  to 


the  effect  that  the  indorser  of  a  bUl  of 
exchange  becomes  entitled,  in  a  question 
with  the  holder,  to  the  same  equities  as 
if  he  had  been  a  proper  surety  for  the 
acceptor,  has  anv  foundation  in  law.  To 
give  these  equities  to  an  indorser  before 
the  bill  falls  due  would,  in  my  opinion, 
be  inconsistent  with  the  nature  of  a  bill 
of  exchange,  and  the  rights  and  obliga- 
tions which  it  creates  in  favour  of  and 
against  the  parties  to  it ;  and  I  entirely 
agree  with  Uie  observations  of  the  Master 
01  the  Bolls  upon  the  grave  incon- 
veniences to  which  bankers  and  merchants 
would  be  exposed  by  the  introduction  of 
such  a  principle,  so  far  as  these  observa- 
tions apply  to  the  period  of  the  bill's 
currency. 

The  special  circumstances  which  appear 
to  me  to  be  of  vital  importance  to  the 
decision  of  the  present  case  are  these : 
that  at  the  time  when  the  bills  in  question 
matured,  the  bankers  had  brought  their 
dealings  with  the  acceptors  to  a  close,  in 
consequence,  apparently,  of  the  insolvency 
of  the  latter,  and  that  the  bank  then  held 
securities  sufficient,  when  realised,  not 
only  to  pay  off  all  other  debts  due  by  the 
acceptors,  but  also  to  cover,  if  not  in 
whole,  at  least  in  great  part,  the  liabili- 
ties of  the  acceptors  upon  these  bills. 

That  the  bankers  had  power,  in  terms 
of  the  memoranda  of  deposit  by  Samuel 
Collins  Badford,  to  apply  the  lialance  of 
their  securities  in  extinction  of  the  in- 
debtedness of  the  firm  of  Samuel  Badford 
&  Sons  upon  the  bills  in  question,  does 
not  admit  of  doubt.  Accordingly,  the 
bank  had  a  legal  right  to  recover  from 
the  indorser,  who  became  directly  liable 
to  them  upon  the  failure  of  the  acceptors 
to  honour  the  bills,  and  had  also  a  legal 
right  under  their  arrangement  with 
Samuel  Collins  Badford,  a  partner  of  the 
acceptor's  firm,  to  obtain  payment  out  of 
the  free  balance  of  the  securities  de- 
posited by  him.  In  a  question  with  the 
bank  the  acceptors  and  the  indorsers  were 
alike  principal  debtors,  but  the  bankers 
knew — at  least  it  came  to  their  knowledge 
before  they  had  exacted  payment  from 
either — that,  in  a  question  with  the  in- 
dorsers the  acceptors  were,  in  reality,  as 
well  as  ex  facie  of  the  bills,  primarily 
liable.      In    these    circumstancoB,   it    is 
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obviously  immaterial  to  the  bankers  from 
which  source  they  obtain  payment  of 
their  debt. 

In  the  present  case,  Samuel  Collins 
Radford  cannot,  in  my  opinion,  plead 
that  he  did  not  intend  to  become  liable 
for  the  dishonoured  acceptances  of  his 
firm,  discounted  with  the  North  and 
South  Wales  Bank ;  and  seeing  that  the 
real  conflict  of  interests  lies  between  him 
and  the  indorsers,  I  think  it  would  be 
inequitable  to  compel  payment  from  the 
indorsers  until  the  securities  given  by  him 
to  the  bank  have  been  exhausted.  But 
I  conceive  that  there,  is  abundant  au- 
thority in  the  law  of  England  conclusive 
in  favour  of  the  indorsers'  claim.  I  shall 
not  refer  in  detail  to  the  series  of  decisions 
which  have  been  fully  dealt  with  by  your 
Lordships.  They  satisfy  me  that  it  has 
long  been  a  settled  rule  of  equity  that,  in 
circumstances  analogous  to  those  of  the 
present  case,  the  creditor  is  bound  to  take 
payment  from  that  one  of  his  debtors 
who  is  inter  eos  primarily  liable  for  his 
debt. 

I  have  only  to  add  that,  whilst  it  is  my 
opinion  that  the  indorser  is  not  in  the 
likeness,  and  therefore  cannot  claim  the 
equities  of  a  surety,  so  long  as  the  bill  is 
current,  I  am  not  prepared  to  hold  that 
he  becomes  necessarily,  and  in  all  circum- 
stances, entitled  to  these  equities  when- 
ever the  bill  matures.  It  is  possible  that, 
after  maturity,  the  holder  of  the  bill  may 
have  such  interest,  arising  from  his  rela- 
tions with  the  acceptor,  as  will  entitle  him 
even  then  to  deal  with  his  securities 
without  respect  to  the  interests  of  the 
indorser.  But  the  solution  of  these 
questions  is  unnecessary  for  the  disposal 
of  the  present  case. 

Order  appealed  from  reversed.  Decree 
of  the  Vice-Ghancellor  of  the  County 
Palatiiie  of  Lancaster  restored^  with 
directions  as  to  costSy  and  ca/use  re-* 
miUed. 

SoUciton  —  G.  L.  P.  Eyre  &  Co.,  agents  for 
G^arnett  Ar  Tarbet,  Liverpool,  for  appellants; 
Gre^ozy,  Rowdiffes  &  Bawle,  agents  for  Hill 
&  Dickinson,  Liverpool,  for  respondents. 


Hall,  V.C. 
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WUl — Construction — Power  of  Appoint^ 
inent  —  Execution  of  Ghneral  Power  — 
Lapse. 

A  testator  hy  his  wtU  bequeathed  a  legacy 
of  7701  to  M.  J.,  in  trust  for  the  testator' t 
daughter  A.  for  her  life,  and  after  her  de- 
cease  in  trust  for  such  persons  su  she  should 
hy  deed  or  will  appoint,  and  in  default  of 
appointment  in  trust  for  M,  L  A.  hy  her 
will  gave  and  hequeathed  aU  her  real  and 
personal  estate  to  her  two  sisters,  M,  and 
L.,  their  heirs,  executors,  administratort 
arid  assigns  in  the  shares  following,  namely, 
one-third  to  M.  and  two-thirds  to  L,  amd  op- 
pointed  L.  sole  executrix  of  her  will,  <Md 
charged  her  said  property  and  effects  tmih 
the  payment  of  her  dehts  and  funeral  and 
testamentary  expenses.  L.  having  pre- 
deceased A, — Held,  thai  A.  had  by  her 
wUl  shewn  an  intention  to  make  the  legacy 
of  7701.  part  of  her  property  for  all  pur- 
poses, a/nd  thai  the  two-thirds  which  had 
been  appointed  to  L.  passed  therefore  to  the 
next'Of-kin  of  A.,  and  not  to  M.  L  as  in 
default  of  appointment. 

In  re  Davies'  Trusts  (41  Law  J.  Bep. 
Chanc.  97 ;  Law  Bep.  13  Eq.  163)  con- 
sidered and  distinguished. 

Matthew  Ickeringill  the  elder,  by  his 
will  dated  the  21st  of  July,  1860,  gave 
the  sum  of  7701.  unto  his  son  Matuiew 
Ickeringill  the  younger,  his  ezecntora, 
administrators  and  assigns,  upon  trust  to 
invest  the  same  upon  r^  or  government 
or  other  eligible  and  safe  security,  and  to 
pay  the  interest,  dividends  and  prooeeds 
unto  and  for  the  sole  and  separate  use  of 
the  testator's  daughter,  Alice  Ickeringill, 
during  her  life,  and  after  her  decease  upon 
trust  to  pay  and  apply  the  said  principal 
sum  of  7701.  and  the  interest  thereof  unto 
and  for  the  use  and  benefit  of  such  person  or 
persons,  and  for  such  intents  and  purposes 
as  his  said  daughter,  whether  covert  or 
sole,  should  by  deed  or  will  appoint^  and 
in  default  of  any  such  direction  or  ap- 
pointment upon  trust  for  the  said  Matthew 
Ickeringill,  to  retain  and  apply  the  said 
principal  and  interest  to  his  own  use  and 
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benefit;  and  the  testator  appointed  his 
said  son  sole  executor  of  his  will.  The 
testator  died  in  the  month  of  Jnlj,  1860. 

Alice  Ickeringill  made  her  will,  dated 
the  16th  of  June,  1866,  in  the  words 
following : — 

*'I  give  and  bequeath  all  my  money 
and  Becurities  for  money,  wearing  apparel, 
fnrnitnre,  and  all  other  my  personal  es- 
tate  and  effects  and  property  whatsoever 
and  wheresoever,  and  all  my  real  estate 
(if  any)  unto  my  two  sisters,  Mary 
Hinsley  and  Lucy  Carlile,  their  heirs, 
executors,  administrators  and  assigns,  ac- 
cording  to  the  nature  and  tenure  of  the 
premises  respectively,  in  the  shares  and 
proportions  following — ^that  is  to  say  :  one 
equal  third  part  or  share  of  all  my  said 
ml  and  personal  property  and  effects 
imto  my  said  sister,  Mary  Hinsley,  her 
heirs,  executors,  administrators  and  as- 
signs ;  and  two  equal  third  parts  or  shares 
of  all  my  said  real  and  personal  property 
and  effects  unto  my  said  sister,  Lucy 
Carlile,  her  heirs,  executors,  adminis- 
trators and  assigns.  I  appoint  my  said 
sister,  Lucy  Carlile,  sole  executrix  of  this 
my  will,  and  I  charge  my  said  property 
and  effects  with  l£e  payment  of  my 
debts  and  funeral  and  testamentary  ex- 
penses." 

Lncy  Carlile  died  on  the  16th  of  Oc- 
tober, 1868,  and  the  testatrix,  Alice 
Ickeringill,  died  a  spinster  on  the  24th 
of  Pebmary,  1880.  At  the  time  of  her 
death  she  was  not  seised  of  any  real 
estate,  and  she  was  not  possessed  of  any 
personal  estate  other  than  the  legacy  of 
7702.,  subject  to  her  power  of  appoint- 
ment. The  next-of-kin  of  Alice  Ickerin- 
gill  at  the  time  of  her  death  were  her 
sister,  the  plaintiff  Mary  Hinsley,  and 
her  brothers,  the  defendants  Matthew 
Ickeringill  the  younger  and  Robert 
Ickeringill,  and  another  person,  if  living. 
This  was  an  action  for  the  administration 
of  the  personal  estate  of  Alice  Ickeringill, 
and  the  principal  question  for  the  decision 
of  the  Court  was,  whether  the  two-thirds 
of  the  sum  of  770Z.,  which  lapsed  by 
reason  of  the  death  of  Lucy  Carlile  in 
the  lifetime  of  Alice  Ickeringill,  passed 
to  the  defendant,  Matthew  Ickeringill 
^e  younger,  under  the  will  of  Matthew 
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Ickering^  the  elder,  or  was  distributable 
ainongst  the  next-of-kin  of  Alice  Ickerin- 
giU. 

Mr,  W.  Pearson  and  Mr.  Wigglesworth, 
for  the  plaintiff. — We  submit  that  the 
testatrix,  Alice  Ickeringill,  has  by  her 
will  shown  an  intention  to  deal  with  the 
legacy  of  770L  as  if  it  were  her  own  pro- 
perty, and  that  accordingly  it  must  be 
treated  as  having  become  her  property, 
not  merely  for  the  purpose  of  paying  her 
debts,  but  for  all  purposes — see 

The  Attorney- Oeiieral  v.  Brackenhury, 
1  Hurl.  &  C.  782 ;  32  Law  J.  Rep. 
Exch.  108 ; 
Brichenden  v.  Williams^  38  Law  J, 
Bep.   Chanc.   222;   Law   Bep.    7 
Eq.  310 ; 
Wilkinson  v.   Schneider^  39  Law  J. 
Bep.   Chanc.  410;    Law   Bep.   9 
Eq.  423 ; 
Wilday  v.  Bamett,  Law  Bep.  6  Eq. 

193; 
Laing  v.  Cowan,  24  Beav.  112 ; 
In  re  Hoskin^s  7}rusts,  46  Law  J.  Bep. 
Cbanc.  274;  Law  Bep.  5  Ch.  D. 
229 ;  on  appeal,  46  Law  J.  Bep. 
Chanc.  817;  Law  Bep.  6  Ch.  D. 
281; 
and 

In  re  Van  Hagen,    Sperling  v.  Boch- 

fort,  49  Law  J.  Bep.  Chanc.  705 ; 

on  appeal,  ante,  1 ;  Law  Bep.  16 

Ch.  D.  18. 

The  only  authority  which  can  be  cited 

against  us  is 

In  re  Davies*  Trusts  {uhi  supra), 
but  that  case  cannot  be  reconciled  with 
the  more  recent  decision  in 

In  re  PinedCs  Settlement,' 48  Law  J. 
Bep.  Chanc.  741 ;   Law  Bep.  12 
Ch.  D.  667, 
which  must,  as  we  submit,  prevail. 

Mr.  B,  Norton,  for  the  defendant 
Bobert  Ickeringill,  adopted  the  same 
arguments. 

Mr.  Eddis  and  Mr.  Bunting,  for  the  de- 
fendant Matthew  Ickeringill  the  younger. 
—The  two-thirds  of  the  legacy  of  7701. 
which  lapsed  by  reason  of  the  death  of 
Lucy  Carlile  in  the  lifetime  of  the  testa- 
trix, passed  to  the  defendant,  Matthew 
Ickeringill  tbe  younger,  as  in  default  of 
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appointziient  nnder  the  will  of  Matthew 
Ickeringill  the  elder.     The  case  of 

In  re  Davies*  Trusts  (ubi  supra), 
which  has  never  heen  overrnled,  is  a  dis- 
tinct authority  in  our  favour.  The  tme 
distinction  to  be  gathered  from  all  the 
cases  is  that,  where  the  donee  of  the 
power  appoints  to  A  in  trnst  for  B, 
there  the  appointed  property  becomes  the 
property  of  the  donee  for  all  purposes 
and  passes  to  the  donee's  next-of-kin  if  the 
trnst  failSy  but  that  where  there  is  not 
the  interposition  of  a  trustee  the  Court 
holds  that  the  donee  only  intended  to 
take  the  property  out  of  the  original 
instrument  creating  the  power  for  the 
special  purposes  specified  by  the  donee  ; 
and  that  so  far  as  those  purposes  fail,  the 
property,  subject  only  to  payment  of  the 
debts  of  the  donee,  devolves  as  in  default 
of  appointment.  They  referred,  in  ad- 
dition to  the  cases  already  cited,  to 

Hoare  v.  Osborne,  10  Jur.  N.S.  694; 
33  Law  J.  Rep.  Ghanc.  586  ; 

Fleming  v.  Buchanan,  3  De  Gez,  M. 
&  G.  976 ;  22  Law  J.  Eep.  Chanc. 
886; 
and 

Theobald  on  Wills,  p.  462. 
Mr.  W,  Pearson,  in  reply. 

Hall,  V.C. — The  question  which  I 
have  to  .determine  is,  I  think,  one  of 
considerable  difficulty,  having  regard  to 
the  authorities.  The  difficulty  which  I 
feel  arises  out  of  the  decision  in  In  re 
Davies*  Trusts.  Having  regard  to  that 
decision  and  to  the  subsequent  cases,  and 
in  particular  to  the  case  of  In  re  FinedVs 
Settlement,  before  the  Master  of  the  Bolls, 
and  to  the  rule  adopted  and  stated  both 
in  that  case  and  in  In  re  Van  Hagen ; 
Sterling  v.  Eochfort,  before  the  Court  of 
Appeal,  by  reference  to  the  Irish  case  of 
In  re  De  LusVs  Trusts  (1),  the  question 
which  I  have  to  determine  is,  "  whether 
the  donee  of  the  power  meant  by  the 
exercise  of  it  to  take  the  property  dealt 
with  out  of  the  instrument  creating  the 
power  for  all  purposes  or  only  for  the 
limited  purpose  of  giving  effect  to  the 
particular  disposition  expressed."  This 
particular  will  deals  with  the  property 

(1)  3  Ir.  Law  Hep.  232. 


which  is  thereby  disposed  of  by  a  gift  in 
the  following  terms.  [His  Lordship  read 
the  will  as  above  set  out,  and  oontinned:] 
Now  the  will  in  In  re  Davies'  Trusts  con- 
tained a  gift  of  "  all  the  rest,  residue  and 
remainder  of  my  money  in  the  funds, 
and  all  moneys  due  to  me  by  mortgage 
or  otherwise,  and  all  my  personal  esti^ 
whatsoever  and  wheresoever  of  which  I 
shall  die  possessed,  or  have  any  title  to  or 
interest  in,"  unto  the  testatrix's  two 
sisters  and  two  brothers,  by  name, "  equally 
to  be  divided  between  them."  There  is 
that  difference  between  the  two  wills. 
The  will  in  In  re  Davies'  Trusts  only  dis- 
posed of  personal  estate,  and  the  first 
direction  there  was  to  pay  debts  and 
certain  legacies,  and  thfin  followed  a 
bequest  of  the  residue  of  the  pmonal 
estate.  In  the  present  case  the  disposi- 
tion includes  real  estate.  Whether  or  not 
the  testatrix  had  any  real  estate  is  not 
material,  in  my  opinion,  for  the  purpose 
of  construction, 'because  the  will  would 
operate  upon  any  real  estate  of  which 
she  might  have  been  seised  at  the  time  of 
her  death.  The  property  is  all  given  to 
her  two  sisters,  Mary  Ickeringill  and 
Lucy  Garlile.  It  is  not  disputed  that  the 
property  in  question,  in  the  proportions 
mentioned,  passed  to  one  sister,  and  would 
have  passed  to  the  other  if  she  had  sur- 
vived the  testatrix.  As  I  have  observed, 
the  testatrix  speaks  of  what  was  intended 
to  pass  to  them  as  "  her  real  and  penonal 
property,"  and  after  appointing  one  sister 
sole  executrix,  she  chaiges  "  her  said  pro- 
perty and  effects  with  ^e  payment  of  her 
debts  and  funeral  and  testamentary  ex- 
penses." The  appointees,  whether  as 
devisees  or  legatees,  take  the  property  of 
the  testatrix  charged  with  the  payment 
of  the  debts  and  funeral  and  testamentai^ 
expenses.  As  regards  the  real  estate,  it 
would  be  for  them  to  pay  and  satisfy  the 
debts  so  charged  thereon,  so  that,  as  I 
consider,  they  would  in  effect  and  sob- 
stance  take,  subject  to  a  trust  for  pay- 
ment of  the  debts.  There  is  thererore, 
at  all  events  as  regards  real  estate,  a  dis- 
position to  them  clothed  with  a  duty  cast 
upon  them  to  pay  the  debts  and  expenses 
out  of  it,  if  necessary.  It  seems  to  me 
upon  the  whole  of  this  will,  although  the 
differences  between  it  and  the  will  in  In 
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re  Dmnea*  Trutts  may  not  be  considered 
to  be  very  prominent,  that  this  testa- 
trix bas  treated  tbe  property  whiob  was 
snbject  to  ber  power  of  appointment  as 
being  ber  own  property,  and  tbat  it  oagbt 
iberef ore  to  be  treated  for  all  purposes  of 
ownersbip,  beneficial  and  otberwise,  as 
taken  out  of  tbe  original  disposition  by 
tbe  donor  of  tbe  power.  In  my  opinion, 
by  ber  will  tbe  testatrix  in  substance  says 
this :  "  I  am  making  a  will ;  I  am  disposing 
of  all  tbe  property  wbicb  I  can  dispose  of, 
and  am  dealing  witb  it  as  my  own."  Tbe 
result  is,  tbat  tbat  wbicb  was  not  effecta- 
ally  disposed  of  by  reason  of  lapse  must 
go  in  tbe  way  in  wbicb  tbe  testatrix  by 
so  making  ber  will  and  so  disposing  of  it 
sbewed  tbat  sbe  considered  it  would  go — 
that  is,  as  ber  own  property,  to  those 
claiming  under  ber,  and  not  to  those 
claiming  under  the  original  disposition  by 
tbe  donor  of  the  power. 


Solicifeon — ^Ridsdale,  Gnddock  &  RicUdale,  agents 
for  Weddall  ^  Parker,  Selbj,  Yorkshire,  for 
plaintiff  and  defendant  Robert  Ickerio^l ; 
Learoyd  &  Co.,  agents  for  Bantoft  &  Son,  Selby, 
for  other  defendant 
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SANDERS  V.  SANDERS. 


8i(Uute  of  Limiiaiions  (3^4  Will.  4. 
c.  27)  $,  34 — Twemty  Year$*  adverse  Pos- 
sesnan — Svhie^^uent  Acknowledgment 

An  aehnowledgfnent  in  writing  will  he 
sufficient  to  exclude  the  operaUon  of  the 
Siaiuie  of  Limitations  (3  &  4  WiU.  4.  c. 
27),  although  not  given  until  after  the 
twenty  years  limited  by  the  statute  have 
expired* 

ThomsA  Sanders,  tbe  father,  by  his  will 
certain  lands  in  Yorkshire  to  bis 

fe,  Ann  Sanders,  for  life,  with  remainder 
to  bis  sons,  Thomas  Sanders  and  John 
Sanders,  as  tenants  in  common  in  fee. 

Tbe  testator  died  in  1813.  His  widow, 
Ann  Sanders,  died  in  1833. 


Therenpon  Thomas  Sanders  entered 
into  possession  of  the  lands ;  and,  nntil 
the  year  1864,  received  all  tbe  rents  and 
profits  without  paying  or  accounting  for 
any  part  of  the  same  to  John  Sanders. 

On  the  3rd  of  June,  1864,  John  Sanders 
mortgaged  his  moiety  of  the  lands  to  the 
plaintiff,  Elizabeth  Weatherill,  for  300Z. ; 
and  thenceforward  Thomas  Sanders  paid 
to  Elizabeth  Weatherill  one  moiety  of  the 
rents  and  profits  np  to  the  time  of  bis 
death.  He  also,  by  a  letter  written  in 
May,  1865,  acknowledged  the  title  of 
John  Sanders  to  one  moiety  of  the  lands. 

Thomas  Sanders  died  in  the  year  1877, 
intestate,  leaving  the  defendant  Thomas 
Sanders  his  eldest  son  and  heir-at-law, 
who  entered  into  possession  of  the  lands, 
and  continued  to  pav  one  moiety  of  the 
rents  and  profits  to  Elizabeth  Weatherill 
until  November,  1878,  when  he  refused 
to  continue  the  payment. 

John  Sanders  d^ed  in  tbe  year  1878, 
having  by  bis  will  devised  all  his  real 
estate  to  bis  son  the  plaintiff  John 
Sanders  absolutely. 

In  December,  1879,  this  action  was 
brought  by  John  Sanders  and  Mizabeth 
Weatherill  against  Thomas  Sanders 
claiming  a  declaration  that  the  plaintiffs 
were  entitled,  as  tenants  in  common  with 
tbe  defendant,  to  one  undivided  moiety  of 
the  lands;  and  also  claiming  a  sale  (in 
lieu  of  partition)  of  the  same  premises, 
and  a  division  of  the  proceeds  of  sale. 

By  his  statement  of  defence  the  de- 
fendant alleged  that  his  father,  Thomas 
Sanders,  had  continued,  for  twenty  years 
and  upwards  after  the  death  of  Ann 
Sanders,  in  possession  of  the  entirety  of 
the  lands  and  receipt  of  the  rents  and 
profits  thereof,  and  without  accounting 
for  such  rents  and  profits  or  any  part 
thereof  during  such  period  to  John 
Sanders  (the  father  of  the  plaintiff)  or 
any  persons  claiming  through  him  ;  and 
claimed  the  benefit  of  tbe  Act  3  &  4  Will. 
4.  c.  27. 

Mr,  Olasse  and  Mr.  0.  Williamson^  for 
the  plaintiffs. — In  tbe  year  1865  Thomas 
Sanders,  the  father  of  tbe  defendant,  ex* 
pressly  acknowledged  the  title  of  John 
Sanders  to  one  moiety  of  the  lands. 
That    acknowledgment     was     effectual, 
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though  not  made  until  after  the  expira- 
tion of  twenty  years — 

Stansfield  v.  Hobsan^  16  Beav.  236; 
affirmed  on  appeal,  3  De  Gex,  M. 
&  G.  620 ;  22  Law  J.  Rep.  Chanc. 
457; 
and  therefore  the  defendant  cannot  now 
rely   on   section   34   of    the   Statute   of 
Limitations  (3  &  4  Will.   4.   a    27)  as 
extinguishing  the  plaintiffs'  right.     Be- 
sides, one  moiety  of  the  rents  has  been 
duly  paid  to  the  plaintiffs  for   fourteen 
years— from  1864  to  1878. 

Mr.  Hi g gins  and  Mr.  Herbert  Smith,  for 
the  defendant. — At  the  end  of  the  twenty 
years  the  right  of  the  plaintiffs  was  ex- 
tinguished and  gone  (section  34). 
[Ma LIN 8,  V.C.,  referred  to 

The  Incorporated  Society  v.  Richards, 
1  Con.  &  L.  68.] 
An  acknowledgment,  after  the  exj;)ira- 
tion  of  the  twenty  years,  has  no  effect — 
see  per  Thesiger,  L.  J.,  in 

Markmck  v.  Hardingham^  Law  Bep. 
15  Ch.  D.  346. 
They  also  referred  to 

Brassington  v.  Llewellyn,  27  Law  J. 
Bep.  Exch.  297. 
Mr.   Olasse  was   not   called    upon  to 
reply. 

Malins,  V.C. — From  the  year  1864  to 
the  year  1878  these  rents  have  been  duly 
paid,  and — this  action  being  brought  in 
1879 — it  is  now  suggested  that  the  right 
of  the  plaintiffs  has  been  extinguished, 
because  there  has  been  adverse  possession 
between  1833  and  1864.  I  am  clearly  of 
opinion  that  when  the  Statute  of  Limita- 
tions has  run  in  favour  of  one  person  and 
against  another,  and  the  former  chooses 
afterwards  to  acknowledge  the  right  of 
the  latter,  that  acknowledgment,  given 
after  the  expiration  of  the  twenty  years,  re- 
stores the  right  of  the  latter.  The  point 
seems  to  have  been  expressly  decided,  in 
Stansfield  v.  Hobson,  in  the  case  of  a 
mortgagor.  The  clause  as  to  a  mort- 
gagor is  section  28.  [His  Lordship  read 
it.  J  The  clause  on  which  the  mortgagee 
in  that  case  and  the  defendant  in  this 
case  relies,  is  section  34,  which  provides 
tiiat,  **  at  the  determination  of  the  period 
limited  by  this  Act  to  any  person  for 
making  an  entry  or  distress,  or  bringing 


any  writ  of  quasre  impedU  or  other  action 
or  suit,  the  right  and  title  of  sacb  penon 
to  the  land  rent  or  advowson,  for  the 
recovery  whereof  such  entry,  distress, 
action  or  suit  respectively  might  have 
been  made  or  brought  within  audi  period, 
shall  be  extinguished."  But  the  meaning 
of  that  is,  that  the  right  and  title  shall  be 
extinguished  in  favour  of  those  who 
desire  it  to  be  so,  but  not  as  to  others. 
And  a  right  to  make  an  entry  comes 
under  the  same  rules  as  a  right  to  redeem. 
[His  Lordship  then  read  parts  of  the  2Dd 
and  3rd  sections.]  And,  in  the  case  of  a 
right  to  redeem,  it  was  formally  decided, 
in  Stansfield  v.  Hobson,  by  the  Master  of 
the  Bolls,  and  affirmed  by  the  Court  of 
Appeal,  that  an  acknowledgment,  after 
the  end  of  the  twenty  years,  took  the 
case  out  of  the  statute.  In  that  case  the 
mortgagee  might  have  declined  to  answer 
or  to  acknowledge  the  right  of  the  mort- 
gagor ;  but  he  chose  to  answer,  and  his 
answer  was  held  to  be  a  sufficient  ac- 
knowledgment— ^that  was  the  only  ques- 
tion raised.  In  Markwick  y.  Hardingham 
a  question  was  asked  during  the  argu- 
ment, by  Lord  Justice  Thesiger,  as  to  the 
effect  of  an  acknowledgment  after  the 
mortgagee  had  been  in  possession  more 
than  twenty  years ;  but  he  then  expressed 
no  opinion,  and  only  asked  whether  there 
had  been  any  decision  on  the  subject,  and 
he  might  have  been  told  that  Stansfidd 
V.  Hobson  was  such  a  case.  Then  Mr. 
Herbert  Smith  relied  upon  Brassington  r. 
Llewellyn ;  but  that  case  has  no  appHcs- 
tion,  as  it  is  clear  that,  there,  there  had 
been  no  acknowledgment. 

There  must,  therefore,  be  the  usual 
decree  for  sale ;  and  the  defendant  must 
pay  the  costs  of  the  action,  bo  far  as  they 
have  been  increased  by  his  contesting  the 
right  of  the  plaintiffs. 


Solicitors — WilliamBon,  Hill  &  Co.,  ageott  for  J. 
C.  &  T.  Sowerby,  Stokesley.  for  pUintiib; 
Gold  &  Son,  agents  for  R.  &;  £.  P.  Dale,  T<ffk, 
for  defendant. 
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Hall,  V.C. 
1881 
April 

Deelaraium  of  Trust —  Husband  and 
Wife — Intended  Gift  by  Husband  to  Wife, 

The  rule  that  words  importing  a  present 
intention  to  give  cannot  be  held  to  operate 
as  a  declaration  of  trust  applies  as  much  to 
the  ease  of  a  gift  by  a  husband  to  a  wife  as 
to  that  of  a  gift  to  a  stranger. 

A  husband^  shortly  after  his  marriage^ 
purchased  for  his  toife  'certain  furniture^ 
plate  and  other  articles^  and  signed  and 
gave  to  her  three  written  documents  by 
which  respectively  he  purported  to  '*  give  *' 
her  part  of  the  furniture  ^^for  her  oum  use 
and  benefit^*  to  '*  make  her  a  present "  of 
the  plate  ^^for  her  sole  use  and  benefit^* 
and  to  ^^  present  her  inth  **  the  rest  of  the 
furniture  and  other  articles,  the  same  "  to 
he  hers  and  hers  only  from  that  date,**  The 
furniture,  pkUe  and  other  articles  were  used 
in  the  joint  residence  of  the  husband  and 
w^e  uniH  his  death : — 

Held,  that  the  husband  had  not  con^ 
stituted  himself  a  trustee  of  the  furniture, 
plate  and  other  articles  for  his  wife,  and 
that  they  formed  part  of  his  estate, 

Baddelej  v.  Baddeley  (48  Law  J.  Bep. 
Chanc.  36 ;  Law  Bep.  9  Ch.  D.  113)  not 
followed.  Kichards  v.  Delbridge  (43  Law 
J.  Bep.  Ghano.  459 ;  Law  Bep.  18  Eq. 
U)  followed. 

This  was  an  action  by  Agnes  A.  Breton 
(the  widow  of  the  testator,  Frederick 
Breton),  as  plaintiff,  claiming  to  have  it 
ascertained  and  declared  whether  certain 
fnmitnre,  plate,  plated  and  other  articles 
and  goods,  or  any  and  which  of  them  be- 
longed to  the  plaintifiE  or  formed  part  of 
the  testator's  estate,  and  so  far  as  neces- 
sary to  have  the  personal  estate  of  the 
testator  administered,  and  the  trusts  of 
his  will  executed. 

The  testator  intermarried  with  the 
plaintiff  in  January,  1868.  Shortly  after 
the  marriage  he  purchased  certain  fnmi- 
tnre, plate  and  plated  articles,  and  on  the 
22nd  of  April  and  1st  of  June,  1868,  he 
executed  the  following  documents  re- 
ferring thereto,  which  were  wholly  in  his 
handwriting,  and  which  he  handed  to  the 
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"  This  is  to  certify  that  there  beiug 
now  at  Messrs.  Maple  &  Co.,  145  Tot- 
teuham  Court  Bead,  lOOZ.  worth  of  fur- 
niture belonging  to  me,  I  give  the  same 
to  my  dear  wife,  Ag^es  A.  Breton,  abso- 
lutely and  unreservedly  for  her  own  use 
and  benefit. 

"  Predk.  Breton. 

"  London,  April  22,  1868." 

"  My  dearest  Wife, — I  this  day  make 
you  a  present  of  the  plate,  &c,,  now  at 
Mappin  &  Webb's,  and  which  they  are 
taking  care  of  for  me,  for  your  sole  use 
and  benefit.  The  sum  I  paid  for  it  is 
59Z.  7s,  lOd. 

"  Ever  your  affectionate  husband, 

"  Fredk.  Breton." 

The  testator  and  the  plaintiff  imme- 
diately after  the  date  of  the  last-men- 
tioned document  went  to  live  at  a  house 
which  he  had  hired  and  to  which  the  fur- 
niture, plate  and  plated  articles  were 
removed.  Other  furniture  and  household 
goods  purchased  by  or  belonging  to  the 
testator  were  also  placed  in  the  house, 
and  on  the  18th  of  June,  1868,  when  the 
testator  and  his  wife  commenced  residing 
therein,  he  executed  and  handed  to  the 
plaintiff  the  following  document  wholly 
in  his  handwriting : — 

"My  dearest  Wife, — Having  previously 
made  over  to  you  for  your  sole  use  and 
benefit  a  certain  amount  of  furniture, 
plate,  &c.,  I  now  present  vou  with  every- 
thing— furniture,  linen,  4c.,  plafce,  china 
and  glass,  and  all  jewellery  now  belonging 
to  me  at  No.  1  Dulwich  Villas,  4c.  All 
this  to  be  yours  and  yours  only  from  this 
date,  June  18,  1868.  This  gift  from 
"  Your  ever  affectionate  husband, 

"  Fredk.  Breton." 

All  the  above-mentioned  furniture, 
plate  and  plated  articles  and  other  goods 
were  used  in  the  ordinary  way,  and  for 
the  usual  domestic  purposes  of  a  house- 
hold in  the  residence  of  the  testator  and 
the  plaintiff  down  to  the  time  of  the 
testator's  decease,  which  took  place  on 
the  7th  of  June,  1880.  During  his  life 
the  testator  constantly  spoke  of  all  such 
furniture,  plate,  plated  and  other  articles 
and  goods  as  being  the  sole  property  of 
the  plaintiff,  and  often  referred  to  tbQ 
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nsoful  provision  for  her  comforfc  whicb 
she  woald  have  by  means  thereof  after 
his  death. 

The  testator,  by  his  will  dated  the  8th 
of  August,  1878,  appointed  the  defendants 
C.  Woollven  and  T.  H.  Grnse  his  execu- 
tors and  trustees,  and  after  bequeathing 
certain  pecuniary  legacies,  and  making  a 
specific  bequest  to  his  brother's  widow  of 
a  silver  clock,  a  staffed  bittern,  an  oriental 
dagger  and  an  Indian  silver- worked  cloth, 
and  specifically  devising  certain  real 
estate,  bequeathed  all  the  residue  of  his 
effects  to  his  trustees  upon  trust  for  con- 
version and  investment  as  therein  men- 
tioned, and  upon  further  trust  to  permit 
the  plaintiff  to  receive  the  annual  income 
during  her  life,  and  after  her  death  upon 
trust  for  his  six  nieces  absolutely  in  equal 
shares. 

Some  of  the  nieces  were  in&nts,  and 
one  of  them,  who  was  of  full  age,  was 
joined  as  a  co-defendant  with  the  trustees, 
and  was  at  the  hearing  appointed  by  the 
Court  to  represent  the  interests  of  all  the 
nieces. 

Mr.  W.  Pearson  and  Mr,  Bmshaw,  for 
the  plaintiff. — The  testator  by  these  three 
documents  constituted  himself  a  trustee 
of  the  furniture,  plate,  &o.,  for  the  plain- 
tiff for  her  separate  use.  There  is  a 
great  difference  between  the  case  of  a 
gift  by  a  husband  to  a  wife  and  that  of  a 
gift  to  a  stranger.  Where  the  gift  is  to 
a  stranger  there  must  be  transmutation 
of  the  legal  interest,  and  there  you  cannot 
from  words  of  present  gift  infer  a  trust ; 
but  in  the  case  of  husband  and  wife  it  is 
otherwise,  because,  even  if  there  be  in 
form  a  complete  g^t  to  the  wife,  the  legal 
interest  would  still  remain  in  the  husband. 
It  must  be  presumed  that  the  husband 
knew  the  law,  and  therefore  he  most  be 
taken  to  have  intended  to  effectuate  his 
object  in  the  only  way  in  which  he  could 
effectuate  it,  namely,  by  constituting  him- 
self a  trustee  for  his  wife.     In 

Grant  v.  Grant,  34  Beav.  623;  34i 
Law  J.  Bep.  Ghanc.  641, 
which  was  a  case  of  hnsband  and  wife,  it 
was  laid  down  that  it  is  not  necessaxy 
to  use  any  technical  words,  but  any  words 
which  shew  that  the  donor  means  at  the 
time  of  the  gift  to  divest  himself  pf  all 


beneficial  interest  in  the  properly  are  suf- 
ficient for  the  purpose  of  creating  a  tnui 
So  in 

Baddeley  v.  Baddeley  (uhi  supra)^ 
a  voluntary  deed  by  which  a  husband 
merely  settled  and  assigned  property  to 
his  wife  as  though  she  were  a  single 
woman  was  held  by  Malins,  V.O.,  to 
operate  as  a  valid  declaration  of  trust, 
and 

Fox  V.  Hawks,  49  Law  J.  Rep.  Chanc, 
679  ;  Law  Rep.  13  Ch.  D.  822, 
is  an  authority  to  the  same  effect. 

Bicha/rda  v.  Delbridge  {ubi  supra) 
is  distinguishable.     There  the  gift  was  to 
a  stranger,  and  the  words  used  were  in- 
consistent with  an  intention  to  declare  a 
trust. 

Mr.  Graham  Hastings  and  Ifr.  H  Qreen- 
woody  for  the  defendant,  the  niece,  were 
not  called  upon. 

Mr.  OozenS'Hardy,  for  the  defendant, 
the  .trustees. 

Hall,  V.O. — ^I  am  unable  to  support 
this  gift  to  the  plaintiff,  the  wife,  as  a 
trust  declared  by  her  husband  in  her 
favour.  I  am  very  sorry  for  it,  because 
it  is  a  monstrous  state  of  the  law  which 
prevente  effect  being  given  to  such  a 
gift.  I  think  that  the  difficulty  in  the 
case  is  occasioned  by  two  or  three  of  the 
decisions  which  have  been  referred  to, 
and  which  seem  to  favour  the  contention 
that  these  documente  can  be  supported 
as  a  declaration  of  trust  by  the  husband 
in  favour  of  his  wife.  It  was  submitted 
that  this  testator  must  be  taken  to  have 
intended,  knowing  what  the  law  is,  to 
constitute  himself  a  trustee,  that  being 
the  only  way  of  giving  effect  to  the  docu* 
ments — ^that  is,  as  other  trustees  were  not 
appointed  he  must  be  held  to  have  con* 
stituted  himself  a  trustee.  That  aign- 
ment  appears  to  me  reallv  to  come  to  this, 
that  in  every  case  of  an  imperfect  gift  on 
the  part  of  an  intending  donor,  if  such 
gift  be  not  effectual  by  reason  of  an  in- 
complete transmntetion  of  property  from 
the  donor  to  the  intended  donee,  or  io 
some  person  who  is  to  be  a  trustee  for 
the  intended  donee,  the  Court  must  give 
effect  to  the  donation  by  holding  that  the 
donor  was  a  trustee,  because  it  must  be 
considered  that  he  knew  the  law  and 
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that  he  effectaated  his  object  in  the  one 
way  in  which  it  coald  be  validly  done. 
But  in  tmth,  in  the  one  case,  as  well  as  in 
the  other,  whether  the  wife  or  a  stranger 
be  the  object  of  the  gift,  it  is  manifest 
from  the  transaction,  taken  by  itself,  that 
the  donor  was  mistaken  as  regards  the 
proper  and  legal  mode  of  effectuating 
that  which  he  intended  to  do.  It  is  plain 
that  the  husband  was  mistaken  as  to  that, 
and  it  is  impossible  to  say  that,  although 
we  cannot  but  believe  and  feel  satisfied 
he  was  mistaken,  yet  we  must  impute  to 
him  that  he  meant  to  do  that  in  some 
other  way.  Looking  at  the  documents, 
I  think  that  they  are  a  contradiction  of 
any  intention  to  do  itiu  the  other  way. 
The  case  of  Orani  v.  Qrant  was  the  case 
of  a  gift  to  a  wife,  and  if  the  late  Master 
of  the  Bolls  had  based  his  decision  upon 
that  ground,  supporting  it  as  being  a 
special  and  peculiar  case,  and  creating  a 
different  law  as  applicable  to  husband 
and  wife  in  every  case,  I  should  have  had 
nothing  more  to  do  than  simply  to  follow 
that  decision.  But  it  is  plain  from  the 
reasons  gi^en  by  him  in  support  of  his 
decision  that  it  was  meant  to  be  applicable 
generally  to  every  case,  and  not  merely  to 
that  of  husband  and  wife.  No  other  cases 
of  gifts  by  a  husband  to  his  wife  have 
been  referred  to,  excepting  the  two  recent 
decisions  of  Vice-Chancellor  Malins  in 
Baddeley  v.  Baddeley,  and  of  Vice- Chan- 
cellor Bacon  in  Fox  v.  Havoks.  As  to  the 
former  case,  I  observe  that  the  Vice- 
Chancellor  Malins  said  that  the  law  was 
correctly  stated  in  the  case  of  Qrant  v. 
Graniy  and  that  he  '*  was  not  disposed  to 
disagree  with  Biekardson  v.  Bichardson 
(1)  and  Morgan  v.  Malleson  (2),  notwith- 
standing the  remarks  of  Sir  O.  Jessel  in 
Richards  v.  Delbridge.**  There  is,  there- 
fore, as  the  Vice- Chancellor  seems  to 
have  meant  there  should  be,  a  clear  dif- 
ference of  opinion  between  him  and  the 
Master  of  the  Rolls  upon  the  question, 
because  he  adopted  the  decisions  in  the 
two  cases  of  Bichardson  v.  Bichardson  (1) 
and  Morgan  v.  Malleson  (2),  the  latter 
being  one  of  the  cases  which  was  not 

(1)  36  Law  J.  Rop.  Chanc.  653 ;  Law  Rep.  3 
£q.  686. 

(2)  39  Law  J.  R«p.  Chunc.  680 ;  Law  Rep.  10 
B^.  475. 


followed  by  the  Master  of  the  Bolls. 
That  being  so,  I  must  look  at  all  the 
authorities  and  endeavour  to  find  a  correct 
statement  of  the  law  on  the  subject.  I 
consider  that  the  principal  authority  in 
these  cases  is  the  case  of  Milroy  v.  Lord 
(8),  where  there  is  a  very  clear  and  elabo- 
rate statement  of  the  law  by  the  late  Lord 
Justice  Turner.  A  portion  of  that  judg. 
ment  was  quoted  by  the  Master  of  the  Bolls 
iuBichards  v.  Delhridgey  but  there  is  a  great 
deal  more  in  it  which  is  applicable  to  a 
case  like  the  present.  The  Lord  Justice 
stated,  ''  that  under  the  circumstances  of 
the  case  before  him  it  would  be  difficult 
not  to  feel  a  strong  disposition  to  give 
effect  to  the  settlement  to  the  fullest 
extent."  [His  Lordship  read  the  judg- 
ment down  to  the  words  "  but  in  order 
to  render  the  settlement  binding  one  or 
other  of  these  modes  " — that  is,  transfer 
of  the  property  or  declaration  of  a  trust — 
"  must,  as  I  understand  the  law  of  this 
Court,  be  resorted  to,  for  there  is  no 
equity  in  this  Court  to  perfect  an  imper- 
fect gift,*'  and  continued :]  What  I  am 
asked  to  do  in  this  case  is  to  read  that 
sentence  as  having  inti*oduced  into  it  the 
words,  "  except  in  the  case  of  husband 
and  wife."  I  am  now  asked  to  introduce 
that  exception.  The  Lord  Jostice  Turner 
also  said,  "  The  cases  I  think  go  further 
to  this  extent,  that  if  the  settlement  is 
intended  to  be  effectuated  by  one  of  the 
modes  to  which  I  have  referred,  the  Court 
will  not  give  effect  to  it  by  applying 
another  of  those  modes."  In  order  to 
^ive  effect  to  this  gift  I  must  there  again 
mtroduce  the  words,  ''  except  in  the  case 
of  a  wife."  Then  the  Lord  Justice  pro- 
ceeds :  "  If  it  is  intended  to  take  effect 
by  transfer,  the  Court  will  not  hold  the 
intended  transfer  to  operate  as  a  declara- 
tion of  trust,  for  then  every  imperfect 
instrument  would  be  made  effectual  by 
being  converted  into  a  perfect  trust."  I 
must  there  say,  "  except  always  in  the 
case  of  a  wife."  The  Lord  Justice  then 
goes  on  to  state  that  it  must  be  plainly 
shewn  that  it  was  the  purpose  of  the 
settlement  or  the  intention  of  the  settlor 
to  constitute  himself  a  trustee.     It  is 

(3)  4  Pe  Oez,  F.  &  J.  264 ;  31  Law  J.  Rep. 
Cbanc  798. 
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clear  in  this  case  that  it  was  not  so  in- 
tended. It  was  not  the  parpose  or  mean- 
ing of  the  hasband  in  writing  these  letters 
to  coDstitate  himself  a  trustee  for  his 
wife.  .  In  fact,  I  can  well  understand  in 
such  a  case  a  husband  saying  to  his  wife, 
"  I  mean  to  give  you  this  as  your  own, 
but  when  you  ask  me  to  be  a  trustee  for 
you  I  must  respectfully  decline.  I  do 
not  want  to  be  involved  in  a  trust  of  that 
kind  or  in  any  trust,*'  Therefore  it  ap- 
pears to  me,  taking  this  to  be  the  law, 
that  notwithstanding  the  decisions  referred 
to  of  Vice- Chancellor  Malins  and  Vice- 
Chaucellor  Bacon  (and  I  may  here  observe 
that  the  case  before  the  Vice- Chancellor 
Bacon  had  many  special  circumstances  in 
it  which  are  not  unlikely  to  have  in- 
fluenced his  mind  in  arriving  at  the  par- 
ticular conclusion  to  which  he  came),  I 
must,  though  very  unwillingly,  hold  that 
the  furniture,  plate  and  other  articles  do 
not  belong  to  the  plaintiflf,  but  that  they 
form  part  of  the  husband's  estate. 


Solicitors— Clarke  &  Calkin,  for  all  parties. 


[IN  THE   COURT   OF  APPEAL.] 

James,  L.J. 

Cotton,  L.J. 

Lush,  L.J.      >  arkwriqht  v.  newbold. 

1881. 
Feb.  25,  28. 

Action  of  Deceit — Prospectiis — Fraudu^ 
lent  Misrepresentation — Promotion' Money 
—  Formation  Expe^ises  —  Contract  —  The 
Companies  Act,  1867,  s.  38. 

The  prospectus  issued  by  the  promoters  of 
a  projected  company  stated  tha^  the  pur- 
chase-money  to  he  paid  by  the  company  to 
the  vendors  was  32,500Z.,  of  which  15,000Z. 
was  to  be  paid  in  SfiOOfvUy  paid-up  shares^ 
and  that  **  the  remuneration  of  the  directors 
will  be  paid  by  the  shareholders,  and  it  is 
proposed  that  they  should  he  paid  only  by 
a  commission  on  the  profits  made,  no  pro* 
motion-money  whatever  being  paid  to  them 
by  the  company,  and  all  formation  expenses 


being  paid  by  the  vendors.^*  The  32,5002. 
was  the  real  price  originaUy  agreed  to  he 
paid  to  the  vendors.  Shortly  after  the 
registration  of  the  company  the  vendors, 
who  were  two  of  the  first  directors  of  the 
company,  transferred  800  of  their  vendor^ 
paid-up  shares  to  their  co-directors  in  pw- 
suance  of  an  understanding  which  existed 
at  the  time  the  prospectus  was  issued,  hui 
which  was  not  disclosed.  The  shares  were 
so  transferred  as  promotion-money,  and  in 
order  to  induce  them  to  ootUinue  directors. 

In  an  action  by  a  shareholder  against 
tJie  directors,  claiming  damages,  on  the 
ground  tliat  he  had  been  induced  to  take  his 
shares  in  the  company  by  the  fraudulent 
misrepresentations  contained  in  the  above 
paragraph  of  the  prospectus,  and  on  the 
faith  of  which  he  had  taken  his  shares, — 

Held  (per  Fry,  J.,  and  the  Court  of  Ap- 
peal), tliat  the  understanding  was  n<^  a 
contract  within  the  3Sth  section  of  the 
Companies  Act,  1867,  and  thai  the  omissiun 
to  state  it  in  the  prospectus  did  not  make 
the  latter  fraudulent  within  the  statute. 
Held  also  (but  reversing  the  decision  of 
Fry,  J.),  that  although  the  transaction  he 
tween  the  vendors  and  their  co-directors 
might  be  ground  for  holding  them  liable  in 
soms  other  proceedings^  it  did  not  render  the 
prospectus  false  or  fraudulent,  and  (kat 
the  action  must  be  dismissed  with  costs. 

"  Formation  expenses  "  necessarily  in- 
clude promotion-moneys  paid  to  persons  as 
commission  for  floating  a  company;  and 
where  a  prospectus  states  tha^  "  no  promo- 
tion-money will  be  paid  by  the  company^ 
and  that  theformaHon  expenses  will  be  paid 
by  the  vendors,"  it  must  be  shewn,  in  order 
to  prove  such  a  statement  faUe,  that  the 
purchase  price  agreed  upon  has  been  pur- 
posely and  fraudulently  increased  for  the 
purpose  of  making  the  company  pay  the 
promotion-money  in  addition  to  what  was 
understood  to  be  the  real  price  between  ihe 
parties. 

This  was  an  appeal  from  the  decision 
of  Fry,  J.  (reported  49  Law  J.  Rep. 
Chauc.  684),  holding  that  although  the 
omission  to  state  in  the  prospectos  the 
arrangement  under  which  800  shares 
were  transferred  did  not  make  the  pro- 
spectus fraudulent  within  the  38th  section 
of  the  Companies  Act,  1867,  yet  that  die 
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plaintiff  had  sncceeded  in  shewing  that 
the  above  paragraph  in  the  prospectos  wan 
snch  a  frandolent  misrepresentation  as 
entitled  him  to  the  damages  l)ie  claimed. 

Mr.  Kay,  Mr,  Addison  and  Mr.  Turner, 
for  the  appellant. — ^We  do  not  challenge 
the  finding  of  Mr.  Jnstice  Fry  that  the 
prospectns  was  not  frandnlent  within  the 
38th  section  of  the  Companies  Act,  1867, 
bnt  we  say  that  his  judgment,  so  far  as  it 
awarded  damages  to  the  plaintiff,  is  based 
npon  a  misunderstanding  of  the  terms  of 
the  prospectns.  This  is  not  an  application 
under  the  165th  section  of  the  Com- 
panies Act,  1862,  in  respect  of  a  mis- 
feasance. The  company  is  a  going  con- 
cern, and  non  constat  that  it  may  yet  make 
profits.  This  is  an  action  of  deceit,  and 
a  man  who  brings  an  action  of  deceit 
most  not  only  prove  the  deceit  as  alleged, 
but  he  must  prove  active  fraud,  and  that 
he  was  deceived  by  it — 

Peek  V.  Oumey,  43  Law  J.  Rep.  Chanc. 

19;   Law  Bep.  6  E.    &  I.  App. 

337; 
The  New  Brunswick  BaUway   Com-' 

pany   v.    Oonyheare,   9  H.L.  Cas. 

911;    31    Law    J.   Bep.    Chanc. 

297; 
Davidson  v.  TuUoch,  3  Macq.  H.L. 

783; 
OargiU  v.  Bower,  47  Law  J.   Rep. 

Chanc.  649 ;  Law  B«p.  10  Ch.  D. 

502. 
Now  the  allegation  in  the  statement  of 
claim  is  that  the  real  purchase  price  was 
28,5002.,  and  that  it  was  loaded  with 
4,0002.  to  enable  the  vendors  to  make  this 
transfer  of  shares  to  the  directors,  but 
the  plaintiff  has  failed  to  prove  that  alle- 
gation. These  shares  were  not  promotion- 
money  paid  "  by  the  company.*'  If  the 
vendors  chose  to  give  away  some  of 
their  shares,  they  were  entitled  to  do  so, 
bnt  that  does  not  make  the  statement  in 
the  prospectus,  "that  no  promotion-money 
will  be  paid  by  the  company,"  fraudulent 
or  untrue.  Further,  the  statement  that 
the  '*  remuneration  of  the  directors  will 
be  paid  by  the  company  "  is  also  strictly 
accurate.  It  refers  to  their  salaries  iu 
conducting  the  business  of  the  company, 
and  is  fixed  by  the  articles  of  association. 
The  plaintiff,  tfaerefore^  having  failed  to 
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prove  his  case  as  alleged,  is  not  entitled 
to  the  relief  he  claims. 

Mr.  North  and  Mr.  H,  A.  Giffard,  for 
the  respondents. — ^We  rely  on  the  findings 
of  fact  by  Mr.  Justice  Fry.  The  sup- 
pression of  the  "  understanding  "  at  the 
time  the  prospectus  was  issued  rendered 
the  statements  in  it  untrue.  The  pur- 
chase-money  was  virtually  loaded  with 
the  4,000/.,  and  the  company  in  paying 
the  32,5002.  were  really  paying  the  4,0002. 
promotion-money  to  the  directors  through 
the  defendants,  who  then  stood  in  a  fidu- 
ciary position  to  the  company.  The  ontu 
is  on  the  defendants  to  prove  the  inno- 
cence of  the  transaction,  and  they  have 
failed  to  discharge  that  onus.  The  case 
is  within  the  principle  of 

Peek  V.  Oumey  (ubi  supra)  ; 
Twycross  v.   Grant,  46  Law  J.  Bicp. 
C.P.  636;   Law  Rep.  2  C.P.  D. 
469; 
In  re  The  West  Jewell  Tin  Mining 
Oompany.     Weston's  Ga^e,  48  Law 
J.  Rep.  Chanc.  425 ;  Law  Rep.  10 
Ch.  D.  579. 
No  reply  was  heard. 

Jambs,  L.J. — I  am  of  opinion  that  the 
judgment  of  the  learned  Judge  in  this 
case  cannot  be  sustained.  With  all  de- 
ference to  the  learned  Judge,  it  appears  to 
me  that  there  has  been  on  his  part  a  con- 
fusion  of  two  different  wrongs  and  two 
different  remedies — a  confusion  between 
what  is  the  result  or  what  ought  to  be 
the  result  of  a  incda  praxis  between  ven- 
dors and  persons  in  a  fiduciary  relation  to 
a  purchaser  and  that  of  a  mala  praxis  or 
misconduct  which  is  sufficient  to  g^und 
an  action  of  deceit.  There  are  a  great 
number  of  purely  equitable  considerations 
which  come  before  the  Courts  when  they 
are  dealing  with  actions  to  set  aside  con- 
tracts or  conveyances  which  have  been 
obtained  by  reason  of  not  only  misrepre- 
sentation of  a  fact,  but  by  reason  of 
any  concealment  or  suppression  of  a  fact 
which  the  Court  may  have  thought  ought 
to  have  been  disclosed,  and  by  reason  of 
any  mis-statement  between  the  vendors 
and  the  persons  acting  in  a  fiduciary  posi- 
tion for  the  purchaser  which  has  deprived 
the  purchaser  of  the  benefit  of  the  advice 
and  assistance  which  he  ought  to  have 
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had.  Those  cases  stand  bj  themselves, 
and  are  entirely  distinct  from  such  a  case 
as  we  have  before  ns.  The  case  we  have 
before  ns  is  one  in  which  it  is  merely 
an  accident  that  the  defendants  are  or 
were  directors.  It  is  mere  accident  that 
the  other  defendants  are  or  were  solicitors 
engaged  in  the  transaction.  The  action 
would  have  been  exactly  the  same  if  it 
had  been  bronght  against  a  financial 
agent  who  had  been  employed  for  a  com- 
mission to  float  this  company,  and  who 
had  issued  this  prospectns  of  coarse  with 
all  the  knowledge  of  all  the  facts  which 
the  directors  and  solicitors  had.  As- 
suming that  that  same  amount  of  know- 
ledge had  been  in  any  way  acquired  by  a 
person  such  as  I  have  described — that  is, 
a  person  employed  for  a  commission  to 
promote  the  company — he  would  have 
been  liable  to  this  action.  The  defen- 
dants here  are  to  be  treated  and  made 
liable  on  the  same  grounds  and  to  the 
same  extent,  and  no  other,  as  any  such 
person  employed  to  float  the  company 
would  have  been  liable — that  is,  the  case 
must  be  made  out,  as  alleged,  that  the 
plaintifl*  was  deceived  by  the  false  repre- 
sentation which  he  alleges  was  made  by 
the  person  who  prepared  and  issued  the 
prospectus.  Now  I  am  of  opinion  that 
no  such  misrepresentation  has  been  made. 
It  has  been  conceded  throughout  the 
argument,  and  admitted  by  the  Court, 
that  there  was  misoonducl^that  is  to 
say,  improper  dealing  between  the  vendors 
and  the  persons  whom  they  procured  to 
become  directors — a  kind  of  transaction 
which  the  Courts  have  always  very 
strongly  set  their  faces  against,  and  al- 
ways will,  as  I  hope.  But  then  we  have 
got  to  see  whether  there  was,  to  use  the 
words  of  Lord  Cairns  in  Peek  v.  Gumey^ 
that  which  must  be  proved,  an  actual 
mis-statement — no  mere  suppression  will 
do — but  an  actual  mis-statement  in  ex- 
pression,  or  such  a  suppression  of  some- 
thing as,  being  suppressed,  makes  that 
which  is  stated  false ;  that  is,  supposing 
you  state  a  thing  partially,  you  may  so 
state  it  as  to  make  it  a  false  statement  as 
much  as  if  yon  mis-stated  it  altogether. 
Every  word  may  be  true ;  but  if  you  leave 
out  something  which  absolutely  qualifies 
it,  you  may  make  it  a  false  statement. 


For  instance,  if,  pretending  to  set  out  a 
report  of  a  surveyor,  or  something  of 
that  kind,  you  set  out  two  passages  of 
his  report  and  leave  out  a  third  passage 
which  completely  qualifies  it,  that  is  as 
much  a  mis-statement  as  anything  thai 
can  be  conceived.  The  statement  made 
must  either  be  in  terms,  or  by  such  an 
omission  as  I  have  described,  an  untrue 
statement,  and  no  silence  will  ground  the 
action  of  deceit.  In  my  opinion  there  is 
in  this  case  nothing  that  I  can  put  my 
hand  upon  as  amounting,  accordiDg  to 
my  view  of  the  case,  to  any  mis-statement 
whatever.  The  price  at  which  they 
agreed  to  buy  the  property  is  stated  to  be 
32,500^.,  part  of  which  was  to  remain  on 
mortgage  for  a  certain  time,  and  the  residue 
for  some  time  more.  That  was  the  price 
agreed  to  be  given  for  it,  and  that  is 
what  the  party  who  is  invited  to  take 
shares  is  told ;  and  then  he  is  told  this— 
which  was  the  principal  subject  of  argn- 
ment  in  the  Court  below  and  before  us— 
that  the  remuneration  (and  this  is  the 
only  thing  that  I  can  find)  of  the  directors 
will  be  fixed  by  the  shareholders,  and  it  is 
proposed  that  they  shall  be  paid  only  by 
a  commission  on  the  profite  made,  no 
promotion- money  whatever  being  paid  to 
them  by  the  company,  and  all  formation 
expenses  being  paid  by  the  vendors.  To 
my  mind  every  word  in  that  statement  is 
true.  Nothing  has  been  shewn  to  my 
mind  to  falsify  any  part  of  that  statement. 
The  articles  provide  that  the  remunera- 
tion  of  the  directors  shall  be  fixed  by  the 
shareholders,  and,  as  far  as  I  know,  1 
suppose  it  was  true  that  it  was  then  the 
intention  of  the  promoters  that  that  re- 
muneration, when  it  came  before  the 
shareholders,  should  not  be  by  way  of  a 
fixed  salary,  but  should  be  by  way  of  a 
commission  on  the  profite  made  ;  that  is 
to  say,  the  representation  is — "  You  have 
directors  who  are  not  fixed  on  you  by  an 
enormous  salary,  but  whose  only  re- 
muneration will  depend  upon  the  profits 
they  make  for  you,  the  shareholders." 
That  is  the  proposition  they  state  they 
intend  to  make,  and  there  is  no  reason  to 
suppose  that  they  intended  to  make  any 
other.  Then  it  goes  on  to  say,  "  No  pro- 
motion-money being  paid  to  them  by  the 
company,    and   all  formation   expenses 
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being  paid  by  the  vendors."  It  is  said 
that  the  words  '*  no  promotion-money 
being  paid  by  the  company  "  meant  this : 
"We  are  selling  you  the  property  for 
32,500{. ;  for  that  sum  yon  have  the  con- 
cern freed  from  all  charges  and  expenses ; 
joQ  will  not  have  to  pay  any  promotion- 
money  to  the  directors ;  yon  wiU  not  have 
to  pay  any  formation  expenses  of  any 
kind ;  the  Tenders  will  do  all  that."  And, 
in  my  opinion,  when  the  vendors  say  they 
are  going  to  pay  all  formation  expenses 
that  necessarily  includes  and  implies  all 
those  expenses  which  are  called  promotion 
expenses.  I  am  unable  to  say  what  pro- 
motion-money  is  other  than  an  expense 
incurred  in  forming  the  company.  It  is 
the  principal  formation  expense.  There 
is  the  solicitor's  work  of  preparing  the 
documents  and  there  are  the  stamps,  and 
80  on ;  but  the  principal  expense  in  form- 
ing a  joint-stock  company  is  the  money 
paid  to  the  commission  agents  and  others 
in  promoting  the  company,  the  ^'pro- 
motion" of  the  company  being  really 
obtaining  the  shareholders  and  getting 
persons  together  who  are  willing  to  take 
shares. 

It  was  said  that  the  prospectus  was 
&l8e  in  this  way — and  this  was  the  gra/oc^ 
men  of  the  case  presented  to  the  Court 
on  the  pleadings  and  intended  to  be  pre- 
sented: "True  it  is  that  the  price  was 
32,5002.,  and  you  have  said  no  promotion- 
money  was  to  be  paid  to  the  directors  by 
the  company;  but  what  you  really  did 
was  this :  you  met  together,  you  formed 
yonr  scheme,  you  settled  28,500Z.  as  the 
real  price,  and  that  was  the  real  bargain 
made.  You  agreed  to  sell  to  somebody 
on  behalf  of  the  intended  company  for 
28,5002.,  and  then,  when  you  had  made 
that  agreement,  by  way  of  telling  the 
story  that  the  company  was  not  going  to 
pay  promotion  expenses  to  those  people, 
you  altered  the  price  from  28,5002.  to 
32,5002.,  for  the  purpose  of  getting  the 
4,0002.  in  shares  as  part  of  the  purchase- 
money  from  the  company  to  go  as 
promotion-money."  That  was  the  case 
intended  to  be  made  by  these  plead- 
ings, and  which,  in  my  opinion,  en- 
tirely broke  down,  there  being  no 
evidence  or  reason  to  suspect  that  any- 
thing of  the  kind  hi^d  taken  place.     Of 
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course  every  vendor  necessarily,  when  he 
sells  his  property  for  a  price,  fixes  the 
price  at  that  which  will  cover  him  for 
the  expenses  whieh  he  knows  he  will 
have  to  pay.  Nobody  in  this  world  was 
ever  lucky  enough  to  sell  a  property 
without  having  some  considerable  deduc- 
tion made  out  of  the  gross  price  for 
which  he  was  selling,  there  being  such 
persons  as  auctioneers  and  solicitors  to 
be  paid,  who  take  a  considerable  portion. 
There  always  is  a  deduction  of  that  kind, 
which  everybody  must  know,  and  there- 
fore all  that  was  included  in  the  forma- 
tion expenses.  But  in  order  to  bring  it 
to  a  case  of  promotion-money  being  paid 
by  the  company  it  must,  in  my  opinion, 
amount  to  this  at  least,  that  when  there 
has  been  a  price  settled  or  agreed  upon,  it 
was  swollen  and  exaggerated  purposely 
and  fraudulently  for  the  purpose  of 
making  the  company  pay  that  promotion- 
money  in  addition  to  what  was  under- 
stood to  be  the  real  purchase-money  be- 
tween the  parties.  That  case  has,  to  my 
mind,  failed,  and  it  seems  to  me  that, 
having  failed,  it  is  utterly  impossible  to 
£bJ1  back  on  that  which  the  Judge  in  the 
Court  below  has  fallen  back  upon,  namely, 
the  fact  which  depends  upon  the  con- 
struction given  to  that  prospectus,  th^t 
the  vendors  were  paying  to  the  directors 
a  remuneration  in  addition  to  and  beyond 
the  remuneration  which  the  directors 
were  to  look  to  from  the  company  itself. 
I  have  not  said  anything  about  how  the 
evidence  presents  itself  to  my  mind.  Even 
if  I  differed  from  the  learned  Judge  in  the 
Court  below  as  to  the  weight  to  be  given 
and  the  credibility  to  be  attached  to  the 
evidenco  given  by  the  several  witnesses, 
of  course,  according  to  our  fixed  rule  in 
this  Court,  we  could  not  safely  dissent 
from  the  conclusion  arrived  at  by  a  Judge 
who  had  the  opportunity  of  seeing  the 
manner  in  which  the  different  witnesses 
gave  their  evidence.  Therefore  I  do  not 
express  or  even  hint  any  dissent  from 
that;  but  there  is  one  fact  in  the  case 
when  I  come  to  consider  it  which  does 
not  strike  me  as  so  very  extraordinary, 
namely,  that  so  large  a  sum  should  be 
g^ven  to  gentlemen  undertaking  the  office 
of  directors,  especially  when  that  sum 
WW  onl7  gi^en  to  them  in  shares,  which 
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wDnld  be  of  no  value  nnless  they  made 
them  valuable  by  their  own  exertions.  I 
think  it  right  to  make  that  observation, 
and  with  regard  to  the  rest  I  do  not  make 
any  comment  on  the  view  the  learned 
Judge  took  of  the  evidence. 

Cotton,  L.J. — I  am  entirely  of  the 
same  opinion.  A  great  deal  of  the  argu- 
ment, and  a  considerable  portion  of  the 
judgment  of  Mr.  Justice  Fry,  does  not,  in 
my  opinion,  draw  a  sufi&cient  distinction 
between  what  this  action  is — an  action  of 
deceit — and  an  action  or  proceeding  to  set 
aside  a  purchase,  or  to  make  the  directors 
of  a  company  answerable  for  money  re- 
ceived by  them  by  reason  of  their  being 
in  a  fiduciary  position.  An  action  of 
deceit  must  be  decided  on  the  same  prin- 
ciples, whether  brought  in  the  Chancery 
Division  or  any  other  division.  There  is, 
in  my  opinion,  no  equitable  action  for 
deceit.  It  is  a  common  law  action  to  be 
decided,  wherever  brought,  on  common 
law  principles.  In  such  an  action  it  is 
necessary  to  prove  that  a  statement  has 
been  made  which  to  the  knowledge  of 
the  person  making  it  was  false,  or  which 
was  made  by  a  person  with  such  reck- 
lessness  as  to  make  him  liable  just  as  if 
he  knew  it  to  be  false,  and  that  the 
plaintiff  acted  to  his  prejudice  or  damage 
on  the  statement  made.  Much  has  been 
said  about  omission,  and  of  course  I 
adopt  what  was  said  on  this  subject  by 
Lord  Cairns  in  Peek  v.  Qumey.  It  may 
be  that  in  a  prospectus  or  other  document 
the  omission  of  something  may  make  the 
statements  actually  contained  in  the  pro- 
spectus or  document  false — such  as,  for 
instance,  the  statement  of  a  covenant 
without  the  statement  of  a  release  which 
has  been  made  of  that  covenant.  But 
mere  omission,  even  where  it  would  be  a 
ground  for  setting  aside  a  contract,  is  not, 
in  my  opinion,  independently  of  its 
making  and  if  it  does  not  make  the 
statements  false,  a  sufficient  gpx)und  for 
maintaining  an  action  of  deceit,  which 
this  action  is.  In  actions  to  set  aside 
contracts  which  have  been  obtained  by 
misrepresentation  the  plaintiff  may  suc- 
ceed, though  the  misrepresentation  was 
innocent;  but  the  representation  neces- 
sary to  found  an  action  of  deceit  most 


not  be  innocent ;  that  is  to  say,  it  must  be 
made  either  with  knowledge  of  its  false- 
ness or  with  that  which  is  not  innocent—* 
reckless  disregard  whether  the  statement 
made  is  true  or  untrue.  The  difference 
which  I  have  pointed  out  must  be  con. 
sidered  in  determining  whether  the  plain- 
tiff in  the  present  action  is  entitled  to 
succeed.  I  agree  with  what  was  said  by 
Lord  Justice  James  as  to  our  being  bonnd 
by  what  Mr.  Justice  Fry  found  as  regards 
the  credit  to  be  given  to  the  witnesses 
who  came  before  Um.  I  adopt  what  he 
found  in  favour  of  the  plaintiffs,  that 
there  was  at  least  a  proposal  before  the 
issue  of  the  prospectus  that  these  shares 
should  be  given  to  these  directors.  The 
learned  Judge  has  also  found  that  there 
was  no  bargain  or  contract  prior  to  the 
issue  of  the  prospectus,  and  no  bargain 
or  contract  therefore  before  the  contract 
for  sale.  I  agree  with  this  finding,  and 
in  my  opinion  all  the  circumstances  are 
against  the  real  purchase-money  being 
28,5002.  and  being  loaded  with  the  sum 
of  4,000Z.  in  order  to  pay  promotion- 
money.  In  my  opinion  the  only  con- 
clusion at  which  we  can  properly  arrive 
is  that  the  sum  of  32,5002.  was  the  real 
purchase-money  agreed  upon  between  the 
Newbolds,  the  vendors,  and  the  pro- 
moters, as  the  sum  which  was  to  be  paid 
as  the  purchase-money  of  the  property 
to  them,  without  any  agreement  being 
made  which  could  in  any  way  bind 
them  to  deal  with  any  portion  of  their 
purchase-money  in  any  way  in  which 
they  did  not  think  fit.  Generally  the 
prospectus  was  this :  it  stated  to  those 
who  were  intending  to  become  share- 
holders what  sum  had  been  paid  or  was 
to  be  paid  by  the  company,  and  by  the 
company  only.  That  being  the  effect  of 
the  clause,  it  divides  itself  into  tiro 
branches  as  regards  the  argument — first, 
as  to  promotion-money  paid  to  the  direc- 
tors ;  and,  secondly,  as  regards  the  sam 
paid  to  them,  if  it  was  so  paid  to  them, 
to  induce  them  to  become  permanent 
directors,  or  as  payment  for  their  services 
as  directors.  Before  I  go  into  the  first  of 
these  branches  I  must  observe  that  there 
is  in.  this  part  of  the  prospectus  nothing 
whatever  said  as  to  any  payment  to  be 
made  to  the  solidtors  of  the  company  i 
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and  as  regards  the  payment  to  them  I  can 
see  nothing  which  can  be  said  to  be 
ftlflifiedby  that  statement,  *'  the  formation 
expenses  are  to  be  paid  by  the  vendors." 
It  may  be  that  this  money  was — I  do  not 
say  tjiat  it  was — paid  to  the  solicitors 
nnder  sach  circamstances  as  to  give  a 
ground  for  setting  aside  the  contract  or 
for  enabling  the  money  to  be  recovered 
from  them.  On  that  I  give  no  opinion 
whatever.  It  is  to  the  directors  only  that 
the  prospectus  refers,  but  I  do  not  make 
any  narrow  distinction  on  that  gronnd, 
bat  will  deal  with  the  whole  case  as  if  it 
were  against  the  directors  only.  As  to 
promotion-money,  the  statement  is  pre- 
cise —  "  no  promotion-money  whatever 
being  paid  to  them  "  (the  directors)  "  by 
the  company."  It  is  desired  to  strike 
out  the  words  "  by  the  company."  Bat 
is  that  right  ?  It  is  true  that  a  person 
who  issaes  a  statement  is  not  only 
answerable  for  what  he  in  his  own  mind 
intended  to  represent,  but  he  is  answer- 
able for  what  anyone  might  reasonably 
suppose  to  be  the  meaning  of  the  words 
he  nas  put  down  on  paper.  Can  you 
say  that  the  plaintiff  in  this  case  could 
reasonably  on  reading  this  prospectus 
strike  out  the  words  *'  by  the  company  " 
and  consider  it  a  statement  that  no  pro- 
motion-money had  been  paid  to  them.  If 
the  prospectus  were  so  stated  that  it 
could  be  reasonably  looked  upon  as  a 
statement,  or  could  be  taken  as  intended 
to  persuade  the  intending  shareholders 
that  nothing  would  be  paid  by  the 
vendors,  of  course  the  persons  issuing 
the  prospectus  would  have  to  take  the 
consequences;  but  we  must  not  put  an 
unnatural  and  unreasonable  interpretation 
on  what  persons  say,  and  then  if  the 
statement  so  interpreted  is  untrue,  hold 
them  liable  in  an  'action  of  deceit.  In 
my  opinion,  when  once  it  is  established 
that  there  was  no  bargain,  before  the 
contract  of  the  19th  of  April,  by  which 
the  purchase-money  was  loaded,  it  can  in 
no  way  be  said  that  this  promotion-money 
was  paid  by  the  company.  That  was 
felt  by  the  plaintiffs  pleader,  who  has 
all^^  such  an  antecedent  bargain,  and 
loading  of  the  alleg^  real  purchase- 
monev  of  28,5002.  to  the  extent  of  4,000Z., 
and  wBif  although  the  defendant  alleged 
Vol,  60. — Chamc. 
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no  promotion-money  was  paid  by  the 
company,  the  promotion-money  was  paid 
to  the  directors  out  of  the  funds  of  the 
company;  that  is  to  say,  that  the  sum 
of  4,0002.  was  never  intended  to  go  to 
the  vendor,  but  was  merely  put  in  so 
that  it  might  be  paid  out  of  the  funds  of 
the  company  to  the  vendors  in  order  that 
they  might  hand  it  back  to  the  directors. 
But  that  case  has  been  negatived,  and  it 
has  been  found  that  there  was  no  such 
antecedent  bargain,  and  no  addition  to 
the  real  purchase-money  to  make  these 
payments  to  the  directors.  It  is  im- 
possible to  say  that  this  statement  is 
deceitful  or  wrong.  But  then  it  is  said 
that  the  sum  of  the  4,0002.  was  so  paid 
to  the  directors  and  solicitors  for  their 
services,  past  or  future,  or  both,  as 
directors,  and  that  that  &ct  falsifies  the 
other  statement  in  the  prospectus  that 
the  remuneration  of  the  directors  should 
be  fixed  by  the  shareholders,  and  that  it 
was  proposed  that  they  should  be  paid 
only  by  a  commission  on  the  profits  made. 
In  my  opinion,  that  refers  to  the  pro- 
visions in  the  articles  of  association, 
under  which  there  was  not  a  fixed  sum 
to  be  paid  to  the  'directors  for  their 
services,  but  it  was  to  be  determined  by  a 
general  meeting  what  they  were  to  have. 
As  I  understand  the  judgment  of  Mr. 
Justice  Fry,  he  relied  greatly  on  the 
word  '*  proposed,"  and  said  that  at  least 
there  was  a  proposal  before  the  prospectus 
was  issued  that  the  directors  should  re- 
ceive this  sum  from  the  vendors.  If  I  am 
right  in  my  construction,  that  reliance 
falls  to  the  ground,  for  as  a  mere  matter 
of  construction  I  hold  that  that  is  not  a 
statement,  even  taking  it  with  the  rest  of 
the  clause,  that  nothing  shall  be  given 
the  directors  as  such  by  anybody  else, 
but  only  a  statement  that  the  company 
were  not  by  the  articles  bound  to  give  a 
fixed  sum,  but  that  that  was  left  to  the 
shareholders  in  meeting  assembled,  and 
that  the  proposal  which  would  be  brought 
before  them  would  be  that  a  commission 
on  profits  only  should  go  out  of  the 
coffers  of  the  company  so  as  to  make  the 
remuneration  payable  by  the  company  to 
depend  entirely  on  the  success  of  the 
company.  In  my  opinion,  therefore, 
there  is  no  ground  for  reliance  on  that 
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part  of  the  prospectns  for  maintaining 
the  action,  and  I  may  add  that  an  action 
of  deceit  does  not  give  the  plaintiff  a 
claim  to  relief  simply  because  he  shews 
that  the  defendants  have  been  guilty  of 
deceit;  that  is  to  say,  that  they  have 
made  a  fraudulent  statement.  The  gist 
is  that  the  plaintiff  was  deceived  by  the 
statement,  and  acted  on  what  he  under- 
stood to  be  the  truth,  in  consequence  of 
that  statement,  to  his  prejudice.  But  in 
this  case,  although  the  plamtiff  knew  from 
their  defence  how  the  defendants  put 
their  case,  he  does  not  in  his  pleading 
rely  on  the  allegations  now  made,  that 
even  according  to  the  defendant's  own 
case,  the  statement  of  the  prospectus  as 
to  the  remuneration  of  the  directors  was 
fialsiffed.  And  the  plaintiff  does  not  even 
refer  to  that  in  his  evidence.  There  was 
no  reliance  therefore  on  that  which  Mr. 
Justice  Fry  thought  would  entitle  him  to 
relief.  No  reliance  on  this  statement  as 
saying,  "  The  directors  shall  get  nothing 
except  what  they  get  from  the  share- 
holders, and  that  shall  be  a  commission 
on  the  profits."  In  my  opinion,  it  is  not 
right  in  an  action  of  deceit  to  give  a 
plaintiff  relief  on  the  ground  that  a  par- 
ticular statement,  on  a  construction  put 
on  it  by  the  Court,  is  erroneous  or  raise 
when  the  plaintiff  does  not  in  his  evi- 
dence venture  to  swear  that  he  under- 
stood the  statement  in  the  sense  which 
the  Court  puts  on  it.  If  the  plaintiff  did 
not  so  understand  it,  even  if  that  con- 
struction may  have  been  falsified  by  the 
fact,  he  was  not  deceived,  and  was  not 
induced  to  act  as  he  did  by  having  been 
deceived  by  any  mis-statement  of  the 
defendants.  On  that  ground  alone  I 
should  have  been  prepared  to  dispose  of 
this  action ;  but,  in  my  opinion,  there 
was  no  ground  for  the  construction  put 
upon  the  prospectus  by  the  learned  Judge 
in  the  Court  below.  Then,  as  to  two 
other  matters  of  importance — ^first,  how 
far  the  plaintiff  could,  under  the  cir- 
cumstances, have  obtained  any  relief  in 
consequence  of  that  statement  in  the 
prospectus  being  false,  if  it  were  so,  to 
the  knowledge  of  the  directors  before  the 
contract  had  been  completed ;  and,  se- 
condly, how  far  this  is  evidence  of  damage 
to  entitle  the  plaintiff,  if  otherwise  the 


Court  were  in  his  &vour,  to  any  relief— 
I  must  not  be  considered  as  acceding  to 
the  view  that  the  coming  into  existence 
of  a  fact  which  would  make  a  statement 
in  the  prospectus  untrue,  if  such  fact 
existed  when  the  prospectus  was  issued, 
would,  in  an  action  of  deceit^  entitle  the 
plaintiff  to  relief. 

Lush,  L.J. — ^I  am  of  opinion  that  the 
learned  Judge  in  the  Court  below  allowed 
his  mind  to  be  diverted  from  ihe  real 
question  at  issue  in  this  case,  which,  to- 
gether with  the  evidence  bearing  on  it^ 
lies,  as  it  appears  to  me,  in  a  very  smali 
compass.  The  plaintiff  complains  that  he 
was  deceived  by  &lse  statemente  in  a 
prospectus  into  taking  shares  in  this 
paper  company*  To  my  mind  there  is  no 
doubt  what  the  meaning  of  the  prospectus 
is.  It  tells  those  whom  it  invitee  to  be- 
come shareholders  that  their  capital  will 
not  be  expended  in  promotion-money,  but 
that  it  wul  be  all  applied  to  the  purpoees 
of  the  business ;  it  tells  them  that  the 
directors  will  not  be  entitied  to  any  fixed 
salary  for  what  they  do,  but  that  th^  will 
only  be  paid  such  a  sum  as  the  share- 
holders choose  to  award  them ;  and  it  tells 
them  that  the  directors  intend  to  propose 
to  the  shareholders,  when  they  meet  them 
at  a  ffeneral  meeting,  that  the  payment 
shall  be  by  a  oonunission  on  the  profits 
made,  and  by  nothing  else.  The  state- 
ment as  to  the  remuneration  being  fixed 
by  the  shareholders  is  perfectly  true,  be- 
cause it  is  only  a  statement  of  a  provision 
contained  in  the  articles  of  association. 
No  fixed  sum  is  to  be  paid  to  the  durectoTS, 
but  the  shareholders  themselves  are  to 
determine  what  the  directors  are  to  have ; 
and  the  directors  say,  ''We  intend  to 
propose  to  the  shareholders  that  the  direc- 
tors shall  be  paid  by  commission  only;" 
which  of  course  means  that  they  are  to 
give  them  a  direct  interest  in  making  the 
concern  a  profitable  one  by  limiting  their 
remuneration  to  a  given  share  of  the 
profite.  I  confess  it  surprises  me  that  aoy 
one  should  have  read  that  prospectus  in 
any  other  sense.  Then  it  must  be  remem- 
bered that  the  plaintiff  does  not  undertake 
to  say  in  his  evidence  that  he  understood 
it  in  any  different  sense ;  but  the  ease  he 
makes  is, ''  That  prospectus  deoeived  me^ 
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and  in  this  way,  that  it  stated  that  a  sum 
of  32,5002.  was  paid  for  the  property, 
and  that  that  was  to  be  the  oapital  of  the 
oompanj,  whereas  in  ^t  the  pnrchase- 
monojr  of  the  property  was  only  28,5002. ; 
that  IS  aU  the  vendors  meant  to  ask  for 
the  property,  and  by  collusion  between 
ihem  and  the  two  directors,  or  the  direc- 
tors who  negotiated  for  the  porchase  on 
behalf  of  the  intended  company,  it  was 
arxaDged  that  4,0002.  shonld  be  a^dded  to 
that  pnrchase-money  in  order  that  it 
should  be  distributed  among  the  directors. 
Before  the  agreement  for  the  purchase 
was  made  it  was  agreed  between  buyer 
and  seller,  the  buyer  being  the  agent  on 
behalfof  the  company,  that  4,0002.  should 
he  added  to  the  purchase-money  in  order 
that  it  might  he  distributed  and  given 
hack  to  the  directors,  and  therefore  the 
statement  in  the  prospectus  that  no  pro- 
motion-money was  to  be  paid  by  the 
company  was  false,  because  the  company 
would  have  had  in  that  way  indirectly 
to  pay  4,0002.  for  promotion-monev." 

It  is  agreed  on  aU  hands,  and  the  learned 
Judge  below  finds,  that  there  was  no  bar- 
gain whatever  made,  before  the  contract 
far  the  sale  of  this  estate,  about  any  sum 
heing  added  to  the  purchase-mon^ ;  and 
to  my  mind  the  contrary  is  proved.  The 
statement  that  28,5002.  was  the  purchase- 
money  is  entirely  fitlsified.  In  fact,  the 
learned  Judge  finds  it  was  utterly  dis- 
proved. To  my  mind  that  disposes  of  the 
action.  It  appeared  that  the  sellers  of 
the  estate,  who  were  two  of  the  directors, 
did,  in  &ct,  after  the  allotment  of  shares, 
when  these  3,000  shares  had  been  allotted 
to  them  as  part  of  their  purchase-money, 
transfer  800  of  those  shares  to  be  dis- 
tributed in  certein  proportions  among  the 
directors.  I  quite  agree  with  Lord  Jus- 
tice James  that  it  was  not  an  improbable 
or  unreasonable  bargain  for  the  directors, 
the  sellers  of  the  estate,  to  make,  when 
one  considers  that  they  were  ovmers  of 
Yerj  nearly  half  the  shares  in  the  com- 
pany; that  the  residue  of  the  pnrchase- 
money  was  on  a  mortgage  on  their  estate ; 
that  uiey  themselves  did  not  feel  confident 
that  they  were  able  to  carry  on  the  con. 
oem  at  a  profit;  and  that  two  of  the 
directors  were  well  known  in  the  paper 
trade.    It  strikes  me  as  a  very  reaaonuble 
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thing    that    the    company  should  have 
thought  it  worth  their  while  to  pay  almost 
anything  to  secure  the  services  of  two  such 
men,  who  had  a  large  connection  among 
paper  consumers,  for  the  purpose  of  in- 
ducing them  to  give  their  best  services 
towards  making  wis  concern.    The  value 
of  their  shares  depended  entirely  on  the 
dividends    and    the    profit  the  concern 
might  make.     The  hct  is  that  800  shares 
were  transferred  out  of  the  3,000  which 
the    vendors    received,    and    distributed 
among  the  directors  and  solicitors.     The 
800  shares  must  have  been  given  for  ser- 
vices connected  with  the  promotion  of  the 
company.    Be  it  so.    It  remains  as  a  ^t 
that  they  were  not  agreed  to  be  ^ven 
before  tne  contract  for  the  sale  of  the 
estate,  and  therefore  did  not  infiuence  the 
purchase-money  by  any  collusion  between 
the  parties;  and,  if  they  were  g^ven  at 
all  before  the  6th  of  May,  they  were  not 
given  earlier  than  the  23rd  of  April,  when 
the  prospectus  came  out.     Suppose  they 
were  given  or  agreed  to  be  given  on  the 
23rd  of  April  as  a  remuneration — call  it 
what  you  will — for  the  services  they  had 
rendered  in  getting  up  the  concern,  that 
does  not  prove  the  charge  in  this  state- 
ment of  claim,  because  the  charge  is  that 
what  they  have  received  was  agreed  be- 
forehand to  be  added  to  the  purchase- 
money  in  order  that  the  purchase-money 
should  come  out  of  the  company's  fuuds, 
instead  of  out  of  the  funds  of  the  vendors. 
Taking  it  in  that  view,  you  are  just  as  far 
ofE  proving  the  case  of  the  plaintifE  as 
before.    It  does  not  seem  to  me  material 
when  the  agreement  was  made  what  it 
was  for,  because  it  is  quite  clear  that  the 
stetement  in  the  claim  on  which  the  whole 
action  is  based  is  entirely  disproved.   That 
seems  to  be  enough  to  decide  the  case. 
It  is  to  action  for  ^se  and  fraudulent 
misrepresentation,  and  in  order  to  prove 
that,  the  partv complaining  must  shew  that 
there  were  raise  statemente  in  the  pro- 
spectus, and  that  by  reason  of  these  false 
statemente  he  was  induced  to  teke  the 
shares.    I  come  to  the  conclusion  that  the 
stetements  in  the  prospectus  complained 
of  are  true.    A  great  many  considerations 
have  been  let  in  and  presented  in  argu- 
ment which  have  no  relation  at  all  to  the 
issue  raised  in  this  action.    Acto  were 
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done  which  were  not  right  to  be  done, 
but  it  does  not  at  all  affect  the  case  made 
by  the  plaintiff,  or  anj  right  he  coald 
have  to  complam  of  the  conduct  of  the 
parties  in  an  action  of  this  kind. 

Appeal  accordingly  allowed  vnth  costs. 


Solicitors — Clarke,  Woodcock  &  Rylands,  agents 
for  T.  Dodds,  Bury,  for  appellantB ;  Phelps, 
Sidgwick  &  Biddle,  agents  for  Sale,  Seddon  & 
Co.,  Manchester,  for  respondent. 


[IN  THE  COURT  OF  APPEAL.] 

James,  L.J. 
Baqqallay,  L.J. 

Cotton,  L.J.       V       In  re  peacock. 
1880. 
Feb.  14. 

In  this  case  (reported  49  Law  J.  Rep. 
Ghanc.  228)  it  should  have  been  stated 
that  some  of  the  unauthorised  securities 
consisted  of  bank  shares  to  which  un- 
limited liability  attached,  and  that  that 
was  the  reason  why  it  was  desired  to 
dispose  of  them  to  purchasers  without 
passing  them  through  the  names  of  the 
new  trustees. 

The  order  that  was  drawn  up,  after 
appointing  a  new  trustee  and  reciting  an 
undertaking  by  the  new  and  continuing 
trustees  to  sell  the  property  secured  by 
inyestments  not  authorised  by  the  settle- 
ment, ordered  that  the  right  to  call  for  a 
transfer  of,  and  to  transfer  into,  their  own 
names,  or  otherwise,  to  a  purchaser  or 
purchasers,  the  stocks  and  shares  therein 
particularly  mentioned  (including  the 
bank  shares),  should  yest  in  the  new  and 
continuing  trustees,  together  with  the 
right  to  receiye  the  diyidends  (if  any) 
due  and  to  accrue  due  thereon ;  and  it 
was  ordered  that  the  proceeds  of  any  sale 
of  the  securities  thereinbefore  mentioned 
to  be  made  pursuant  to  the  order  and  to 
the  aforesaid  undertaking  should  be  held 
and  applied  by  the  trustees  upon  the 
subsisting  trusts  of  the  settlement. 


[IN  THE  COUBT  OF  APPEAL.] 

James,  L.J. 
Cotton,  L.J. 

Lush,  L.J.      >     chandler  v.  pooock. 
1881. 
Feb.  15. 

Land  sold  under  Power  in  a  Settlemeid-^ 
Trust  for  Be-investment  in  Land — Iwett' 
ment  of  Proceeds  of  Sale  in  Consols — Oenerol 
Power  of  Appointment  hy  Will — EquUi^  to 
Reconversion — General  Bequest^  ^*  aU  my 
personal  estate  " — Exercise  of  Power— 
WaU  Act,  1837  (1  Vict.  e.  26)  ss.  1  and2,7. 

Land  was  settled  to  the  use  of  such  jmt. 
son  or  persons  as  AB  should  hy  wHl  ap- 
point.  The  settlement  contained  a  power 
enabling  the  trustee  to  sdl,  with  A  Ft 
consent,  the  proceeds  of  sa2e  to  he  re-iii- 
vested  in  land  to  he  settled  to  like  mm, 
and  in  the  meantime  to  he  invested  in 
Oovemmsnt  or  real  securities.  The  land 
was  sold  under  the  power,  and  the  proeeedt 
invested  in  consols,  which  were  transferred, 
at  A  B*s  request,  into  her  own  naine,  before 
the  dcUe  of  the  will,  and  remained  t»  sw^ 
state  up  to  the  time  of  her  death. 

By  her  will  A  B  gave  legacies  to  tie 
amount  of  30,0002.,  ai^  bequeathed  aU  tlw 
residue  of  her  personal  estate  and  effects, 
whatsoever  and  wheresoever,  unto  and  eqvalh/ 
between  tuH)  persons  named.  Her  own, 
personal  estate  was  under  6,0OOZ. ; — 

Held  (affirming  the  decision  of  Jsssil, 
M.B.),  that  under  section  27  of  the  WUls 
Act  the  residuary  bequest  of  all  her  per- 
sotial  estate  operated  as  an  execution  of  the 
power  over  real  estate  reserved  to  her  by  ike 
will,  and  passed  the  consols  representing  the 
proceeds  of  sale  of  the  land. 

This  was  an  appieal  from  a  decision  of 
Jessel,  M.B.,  holding  that  a  gift  by  a 
testatrix  in  her  will  of  all  the  residue  of 
her  personal  estate  and  efieots  whstao- 
eyer  operated  as  an  exercise  of  a  general 
power  of  appointment  by  will  reserred 
to  her  oyer  land,  which  had  been  sold 
under  a  power  in  the  settlement  and  the 
proceeds  inyested  in  consols,  which  bad 
been  since  transferred  into  the  name  of 
the  testatrix.  The  case  is  reported  below 
in  49  Law  J.  Bep.  Ghanc.  442,  where  tiw 
facts  are  fully  stated. 

The  plaintiff  appealed. 
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Mr,  OMUy  and  Mr.  J.  0.  Wood,  for  the 
appellant,  renewed  the  arguments  naed 
in  the  Coort  below,  and  cited,  in  addition 
to  the  cases  mentioned  in  the  former 
report, 

Quidot  y.  Quidot,  3  Atk.  254 ; 
OUUes  V.  LongJandSf  4  De  Orex  &  S. 
372 ;  20  Law  J.  Bep.  Chanc.  44, 
and  urged  that  the  testatnx  was,  in  fact, 
a  trustee  of  the  fund  for  the  persons  who 
were  entitled  to  it  when  re-invested  in 
land. 

The  real  test  was  this :  Assuming  a  de- 
vise of  real  estate  to  A  and  a  bequest  of 
personal  estate  to  B,  to  whom  would  this 
fund  have  passed  ?  and  on  the  authorities 
cited  it  must  have  passed  as  real  estate. 
If  there  had  been  any  express  reference, 
either  to  the  power  or  to  the  consols,  the 
case  would  have  been  different. 

Mr.  Bdghy  (with  him  Mr.  Davey),  for 
the  respondents. — This  was  her  personal 
estate,  for  she  had  got  the  funds  trans- 
ferred from  the  trustees  of  the  settlement 
under  the  impression  that  they  were  her 
absolute  property,  but  the  appellant  de- 
sires the  Court  to  say  that  the  words 
*'  personal  estate,"  in  spite  of  the  inter- 
pretation clause,  must  be  held  not  to  in- 
clude what  at  the  death  of  the  testatrix 
was  actually  personal  estate. 

Mr.  Wood,  in  reply. 

Jambs,  L.J. — In  this  case  I  am  of 
opinion  that  the  decision  of  the  Master 
of  the  Bolls  ought  to  be  affirmed. 

The  testatrix  had  a  power  over  the 
fund  in  question  under  the  will ;  that  is 
to  say,  it  was  treated  as  being  liable  to 
be  invested  in  land,  and  she  had  power  to 
appoint  it  by  an  instrument  properly 
executed. 

Now  what  she  did  was  this:  Almost 
immediately  before  the  execution  of  her 
will,  there  being  this  fund  outstanding 
in  the  hands  of  trustees,  the  property 
being  liable  to  be  invested  in  land,  she 
applied  to  have  the  fund  transferred  to 
her.  I  cannot  attribute  any  object  to 
her  in  asking  for  that  transfer,  or  any 
object  to  the  trustee  in  making  the 
transfer  to  her,  but  an  intention  to  re- 
duce it  into  possession,  to  make  it  her 
own  personal  estate,  which  it  would  be, 
subject   to  any  equity  which  might  be 
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afterwards  enforced  against  her  repre- 
sentatives in  case  she  died  intestate ;  but 
she  intended  it  to  be  her  personal  estate. 
She  had  made  it  her  personal  estate  so 
&r  as  she  could.  Then,  by  her  wiU,  she 
gives  the  whole  of  her  personal  estate  and 
effects^  whatsoever  and  wheresoever,  to 
certain  persons,  subject  to  certain  lega- 
cies and  other  purposes  mentioned  in  her 
will. 

The  question  then  is,  Was  that  gift  by 
her  liable  to  be  defeated  by  a  person  who 
says,  "You  have  not  exercised  a  power 
of  appointment  over  it,  because  it  was 
real  estate  "  ?  It  was  real  estate  in  the 
hands  of  the  trustees,  liable  to  be  recalled 
and  made  real  estate  by  any  person  who 
had  an  equity  under  the  original  settle- 
ment paramount  .to  her  equity.  But  we 
must  see  whether  she  has  done  sufficient 
to  destroy  that  equity — that  is,  the  equity 
which  could  be  enforced  against  her  as  a 
wrongdoer,  treating  her  as  having  acted 
tortiously.  What  she  did  was  this :  She 
gave  all  her  personal  estate — and  this 
was  her  personal  estate— and  she  gives  it 
under  a  power  in  the  Wills  Act  which 
says  that  a  bequest  of  personal  estate  of 
a  testatrix  shall  be  deemed  to  include  any 
personal  estate  which  she  had  power  to 
appoint  in  any  manner  she  pleased.  Now 
beyond  all  question  or  doubt  this  was 
personal  estate.  It  was  existing  as  per- 
sonal estate  de  facto.  Whether  you  treat 
it  as  personal  estate  liable  to  be  invested 
in  land  or  not,  the  testatrix  in  this  case 
had  power  to  appoint  it  generally  in  any 
manner  she  thought  fit.  She  does  give 
it.  It  seems  to  me  to  be  impossible  to 
cut  down  the  words  of  the  will,  so  as  to 
prevent  the  will  having  any  operation  over 
that  which  she  had  made  her  personal 
estate,  so  far  as  she  could.  She  intended 
to  give  it,  and  did  give  it,  as  part  of  her 
personal  estate,  as  fkr  as  she  had  power 
to  do  so,  whether  it  was  real  or  personal. 
In  any  character,  she  had  power  to  deal 
with  it,  whether  it  was  real  or  personal 
estate. 

That  being  so,  it  seems  to  me  that  the 
decision  of  the  Master  of  the  Bolls  is 
right. 

Cotton,  L.J. — I  am  of  the  same  opinion. 
First,  I  think  it  better  to  dispose  of  an 
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argament  wbicli  was  pressed  npon  us 
by  Mr.  Chitty  to  some  extent,  that  the 
testatrix  -was  a  trustee  of  this  fund.  Now 
I  often  object  to  a  name  being  nsed  in- 
appropriately, and  an  argument  being 
founded  upon  an  inappropriate  and  an 
improper  use  of  a  particular  word.  She 
was  not  trustee.  She  took  the  money  out 
of  the  name  of  a  trustee,  baring  it  after- 
wards transferred  into  her  own  name, 
with  an  express  intention,  as  far  as  she 
could,  to  make  it  her  own,  and  not  to 
hold  it  as  trustee.  It  is  true  that  there 
was  a  trust  attaching  to  this  money,  and 
that  she  was  liable  to  be  called  upon  to 
retransfer  it  to  the  trustee ;  and  even  if 
that  was  not  done,  unless  she  disposed  of 
the  property,  those  entitled  under  the 
settlement  might  make  claim  against 
her  to  make  good  the  amount  out  of  her 
estate.  She  was  not  trustee  of  it,  and 
was  not  holding  it  as  trustee,  but  she 
held  it  as  far  as  she  could  as  her  own, 
subject  to  the  rights  in  equity  which  those 
under  the  settlement  might  have;  and 
therefore  it  is  impossible  to  say  that 
this  can  pass  under  the  words  contained 
in  her  will  as  a  devise  of  her  trust  estate. 
It  simply  is  a  question,  therefore,  whe- 
ther it  passes  under  the  previous  part  of 
her  will. 

Now  really  this  is  not  a  contest  be- 
tween two  persons  taking  under  her  will 
as  to  which  devise  or  bequest  most  aptly 
describes  the  matter  in  contest,  but  whe- 
ther there  has  or  has  not,  having  regard 
to  the  statute,  been  an  exercise  of  the 
power  under  the  one  and  the  only  one 
clause  of  the  will  which  can  have  that 
operation.  When  I  look  at  the  words  of 
the  Act  of  Parliament  alone,  I  find  it  im- 
possible to  say  that  there  has  not  been  an 
exercise  of  the  power  as  regards  this 
fund,  for  it  is  personal  estate ;  that  is  to 
say,  it  is  property  which,  but  for  the 
effect  of  the  will,  would  pass  by  law  and 
devolve  upon  the  executors  or  adminis- 
trators. That  being  so,  we  have  this : 
Although  there  was  a  trust  which  renders 
it  liable  to  be  laid  out  again  in  land,  and 
it  would  therefore  to  some  extent^  in 
equity,  be  impressed  with  the  character 
or  land,  it  is  personal  estate  within  the 
words  of  the  section,  and  the  construction 
put  upon  it  by  the  Act  of  Parliament. 


When  one  oomes  to  treat  it  as  a  qnes- 
tion  of  construction  and  intention  on  the 
testatrix's  part,  we  find  that  she  had 
done  all  she  could  do,  in  my  opinion,  to 
make  this  her  personal  estate,  and  to 
take  it  out  of  the  settlemait ;  and  having 
regard  to  the  facts  of  the  case,  and  to  the 
expression  of  opinion  on  her  paii^  inde- 
pendently of  what  there  is  in  the  will,  I 
agree  with  the  Master  of  the  Bolls  that 
we  can  see  sufficient  here  to  justify  the 
Court,  if  it  is  a  question  of  oonstmction, 
in  construing  the  words  of  her  will  as 
applying  to  the  funds  which  she  dealt 
with  in  the  manner  she  did.  She  has 
not  done  it  effectually,  because  if  she  had 
effectually  withdrawn  it  from  the  settle- 
ment and  the  trust  of  it,  it  would  have 
become  absolutely  personal  estate;  bat 
she  has  done  so  sufficiently  for  the  par- 
pose  of  enabling  us  to  construe  the  words 
of  her  will,  and  to  see  what  she  meant 
by  personal  estate. 

Now  it  is  not  neoessaxy  to  go  throngh 
the  cases  which  have  been  quoted.  Two 
of  them  were  cases  where  there  was  a 
contest  between  different  appointees,  bat 
the  case  before  Yice-Ghancdlor  Enight- 
Bruce,  of  Chllies  v.  Longlands^  I  most 
just  refer  to,  because  he,  in  mv  opinion, 
expressly  decided  that  case  on  the  groand 
that  there  had  been  nothing  done  by  the 
lady  to  show  her  wish  or  desire,  as  &r  as 
she  could,  that  there  should  be  a  re-in* 
vestment  in  land.  He  dealt  first  with  it 
in  this  way :  **  Gould  she  do  it  so  effects 
ually  "  P  "  No,"  he  says ;  and  then  he 
says  (at  p.  379),  ''But,  independents 
of  this  consideration,  I  can  find  no  8n<i 
act  of  the  widow  as  shews  that  she  in- 
tended to  change  the  character  of  the 
fund ;  and  we  know  that  it  is  not  the 
actual  state  of  the  fund,  but  the  state  in 
which  it  ought  to  be,  that  governs  the 
case.  Therefore  this  fund  remained  as 
it  was  immediately  after  the  purchase  in 
1789."  He  assumes  there  (I  have  not 
read  the  other  part)  that  she  had  no 
power  effectually  to  put  an  end  to  tiie 
trust  for  investment  in  land,  but  he  still 
considers  whether  there  was  anything  on 
her  part  to  shew  an  intention  to  treat  the 
fund  not  as  realty,  but  as  personalty.  In 
this  case,  in  my  opinion,  we  have  what 
shows  an  intention,  although  I  agree  it  is 
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not  a  power  absolutely  to  do  it.  There- 
fore, that  decision  of  Yioe-Ghancellor 
Knight-Bmee  cannot,  in  my  opinion, 
baying  regard  to  what  he  says,  be  con- 
sidered 86  in  any  way  being  an  expres- 
sion of  opinion  opposed  to  onr  judgment 
in  this  case,  the  facts  and  the  cironm- 
atances  of  this  case  differing  on  a  yery 
material  point. 

Lush,  L.  J. — ^I  am  of  the  same  opinion. 


Solieiton — ^Hogenon  &  Ford,  agents  for  J. 
Itickettfl,  Bath,  for  appellant;  cSowdj,  Son  ^ 
Tbxtj,  for  respondents. 


Bacon,  V.C.  1    r  . 

1881  >  ^^  ^^^^   ^'  ^  WASB  8 

Jan.  29.    J  «*™'"^  bstatbs. 

Ootta—SetUed  EskUet—Tenant^for-Life 
— AeHonsfar  the  Benefit  of  the  Inheritance 
— Lard  8t.  Leonards'  Act,  1859,  s.  30— 
SeMed  Estates  Act,  1877,  s.  17. 

Order  made,  upon  a  petition  by  trustees 
of  settled  estates,  under  section  30  of  Lard 
8t.  Leonards*  Act,  1859,  sanctioning  the 
payment  by  them,  out  of  money  in  their 
hands  appUeahle  to  the  purchase  of  real 
estate  to  be  held  upon  the  uses  of  the  setHe- 
mewi,  of  costs  inourred  by  ths  tenantforMfe 
far  the  benefit  of  the  inheritance  in  actions 
brought  by  him  to  repel  claims  of  rights  of 
common  aver  the  settled  property. 

Semble,  such  an  order  might  be  made 
under  section  17  of  the  Settled  Estates  Act, 
1877,  althaugh  the  sanction  of  the  Court  be 
not  obtained  before  commencing  proceed- 
ings. 

Lord  de  la  Warr  was  tenant-for-life 
under  a  settlement,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  diyers 
remainders  oyer,  of  certain  hereditaments 
in  Sussex,  including  part  of  Ashdown 
Forest.  In  order  to  protect  the  settled 
estate  from  yarions  claims  of  rights  of  com- 
mon upon  them,  he  had  broaght  seyenteen 
actions  against  persons  claiming  to  be 
commoners.  Of  these,  six  were  selected 
as  test  actions;  in  fiye, judgment  went 


for  the  plaintiff  by  de&ult,  but  only  one 
of  the  defendants  in  these  actions  was 
able  to  pay  costs ;  in  the  sixth  {Earl  de  la 
Warr  y.  Miles,  the  hearing  of  which  oc- 
cupied many  days  before  Bacon,  V.C), 
judgment  was  giyen  for  the  plaintiff  with 
costs,  and  an  appeal  was  now  pending  (1). 
In  the  last-mentioned  action,  although 
the  plaintiff  was  successful,  he  would 
haye  to  bear  the  difference  between  his 
party  and  party  costs  and  solicitor  and 
client  costs,  which  would  be  yery  large. 
There  was  also  another  action  pending 
{HaleY,  Earl  de  la  Warr)  with  reference 
to  a  similar  claim. 

The  trustees  of  the  settlement  had  in 
their  hands  a  sum  of  7802.,  proceeds  of 
sale  of  real  estate  comprised  in  the  settle- 
ment, and  sold  xmder  the  power  of  sale 
therein  contained.  Under  the  trusts  of 
the  settlement  this  money  was  applicable 
to  the  purchase  of  real  estate  to  be  con- 
yeyed  to  the  uses  of  the  settlement. 

The  trustees  now  presented  a  petition 
under  Lord  St.  Leonards'  Act,  1859,  ask- 
ing  the  opinion  of  the  Court  whether  they 
might  employ  the  7802.  in  paying  Lord 
de  la  Warr*s  costs  now  or  hereafter  to  be 
incurred  in  respect  of  the  aboye-men- 
tioned  actions. 

Sir  H,  M.  Jackson  and  Mr,  EUon,  for 
the  petitioners. — ^If  we  had  asked  leaye 
before  taking  these  proceedings  we  might 
haye  made  the  application  under  the 
Settled  Estates  Act,  1877,  s.  17,  but 
thinking  that  Act  required  the  consent 
of  the  Court  to  be  obtained  preyious  to 
commencing  proceedings,  we  apply  under 
section  30  of  Lord  St.  Leonards'  Act, 
1859.  We  understand  that  Yice-Chan- 
cellor  Malins  has  made  seyeral  similar 
orders  (unreported)  with  reference  to  the 
costs  incurred  by  Lord  Biyers  in  the 
action  of 

Lord  Bivers  y.  Adams,  48  Law  J.  Bep. 
Exch.  47 ;  Law  Rep.  3  Ex.  D.  361. 

Mr.  Cope,  for  Lord  de  la  Warr,  con- 
sented. 

Bacon,  V.C. — It  appears  to  me  that  if 
the  petition  were  amended  and  instituted 
under  the  Settled  Estates  Act,  1877,  the 

(1)  This  judgment  was  ajftervaids  reTorsed  by 
the  Court  of  Appeal. 
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In  re  Lord  de  la  Warrs  Settled  Estates, 

order  might  be  made  nnder  that  Act. 
[His  Lordship  read  section  17.]  The  first 
part  of  that  section  certainly  does  appear 
to  contemplate  the  sanction  of  the  Court 
being  obtained  previously  to  the  proceed- 
ing^ being  taken,  but  further  on  the 
Court  is  empowered  to  order  the  costs 
and  expenses  in  relation  to,  inter  alia, 
"  other  proceedings  appearing  to  the  Court 
necessary  for  the  protection  of  the  estate," 
to  be  raised  and  paid.  Does  not  that 
refer  to  the  costs  of  any  proceedings 
which  the  Court  shall  deem  to  have  been 
necessary  ?  However,  as  Sir  Henry  Jack- 
son prefers  to  take  it  so,  I  will  follow  the 
orders  made  by  Vice-Chancellor  Malins 
under  Lord  St.  Leonards'  Act^  and  there- 
fore the  questions  will  be  answered  in  the 
affirmative. 


Solicitors  —Cope  &  Co.,  for  the  petitioners. 


[IN  THE  COURT  OF  APPEAL.] 

Bankbuptct. 
James,  L.J. 
Cotton,  L.J.  I    In    re  bowie  ;    ex  parte 
Lush,  L.J.     i  bbeull. 

1880. 
Dec.  9. 

Bankruptcy — Debtor* a  Summons — JuriS' 
dicHon  of  Court — "  Besidenee  " — "  Carry' 
ing  on  Business'*  —  Ba/nhruptcy  RuleSf 
1870,  rule  17. 

A  clerk  engaged  ai  a  fixed  salary  in  a 
hank  whose  office  was  in  the  dty  of  London, 
was  held  to  carry  on  husiiiess  within  the 
district  of  the  London  Bankruptcy  Court 
within  the  meaning  of  the  17th  of  the 
Bankruptcy  Rules,  1870,  so  as  to  give  thai 
Court  jurisdiction  to  issue  a  debtor's  sum^ 
mons  against  him ;  James,  L.  J.,  also  con- 
sidering  thai  he  ** resided"  within  the 
district  within  the  meaning  of  the  same  rule, 
although  the  house  in  which  he  lived  and 
slept  was  outside  the  district. 

The  alleged  debtor  Bowie  was  a  clerk 
in  a  bank  which  carried  on  business  in 
the  district  within  the  jurisdiction  of  the 


London  Bankruptcy  Court.  It  appeared 
that  he  lived,  and  had  been  living  for  ten 
years,  with  his  mother  in  a  house  at 
Beckenham,  outside  the  district  of  the 
London  Bankruptcy  Court,  and  paid  part 
of  the  domestic  and  household  expeDses. 

Breull,  a  creditor  for  a  sum  of  li7l. 
16s,  Sd,,  issued  a  debtor's  sunmions  outof 
the  London  Bankruptcy  Courts  and  served 
it  on  the  debtor  at  the  bank's  office, 
which  was  in  the  summons  stated  to  be 
his  address. 

The  debtor,  on  the  12th  of  November, 
1880,  moved  before  Mr.  Registrar  Murray, 
sitting  as  Chief  Judge,  for  an  order  that 
the  summons  be  dismissed ;  and  an  order 
was  made  in  the  following  terms  :  "And  it 
appearing  that  at  the  date  of  the  issuing 
of  the  summons  Bowie  did  not  reside 
within  the  district  or  jurisdiction  of  the 
London  Bankruptcy  Courts  this  Conrt 
doth  order  that  the  said  sunmions  be, 
and  the  same  is  hereby,  dismissed  for 
irregularity.'* 

Breull  appealed. 

Mr,  Winslow  and  Mr.  Bighorn,  for  the 
appellant. — ^The  debtor  may  be  fidrly 
described  as  carrying  on  business  within 
the  meaning  of  the  17th  rule  of  Bank- 
ruptcy Rules,  1870  (1),  when  he  is  carry* 
ing  on  business  for  some  one  else,  and  to 
reside  where  he  is  pursuing  hu  daily 
avocations. 

[James,  L.J.,  referred  to 
h^   re   WiUiams,  42  Law  J.  Bep. 
Bankr.  28;  Law  Rep.  8  Chanc 
690.] 
In  the  case  of 
Ablett  V.  Basham,  5  E.  &  B.  1019 ; 
25  Law  J.  Rep.  Q.B.  239, 
a  man  was  held  to  be  sufficiently  de- 
scribed^ as  "  residing  "  at  a  place  where 
he  carried  on  his  business,  though  he  did 
not  sleep  there,  within  the  meaning  of 
the  Common  Law  Procedure  Act,  1§52, 
s.  61,  sched.  A.  No.  1.     In  that  case 

(1)  Bole  17:  "A debtor's sammons  ....  maj 
be  granted  by  the  London  Bankrn]ptcy  Gooit  if  the 
debtor  lestdes  or  carries  on  business  within  th« 
district  of  that  Court;  and  when  the  debtor 
neither  resides  nor  carries  on  business  within  the 
district  of  that  Coxat,  it  may  be  granted  by  the 
Court  within  the  district  of  which  Uie  debtor  re* 
sides  or  carries  on  business." 
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In  re  Bowie;  ex  parte  BreuU  (App,),  Bankr, 

Lord  Gampbell  relied  on  a  previous  deci- 
sion of 

Yardley  v.  Jones,  4  Dowl.  P.O.  45  ; 
and  for  a  similar  description  of  "  resi- 
dence" sufficient  to  meet  the  require- 
ments of  the  Bills  of  Sale  Act,  1854,  s.  1, 
see 

BlackweU  v.  England,  8  E.  &  B.  541 ; 
27  Law  J.  Rep.  Q.B.  124. 
The  meaning  of  the  words  in  a  par- 
ticnlar  section  or  rule  must  be  ascertamed 
by  seeing  the  object  of  the  Act,  and  what 
the  object  of  the  17th  rule,  and  the  59th 
section  of  the  Bankruptcy  Act,  18C9,  is, 
is  pointed  out  by  Hellish,  L.J.,  in 

Ex  parte  Fasccd;  in  re  Myer,  45  Law 
J.  Bep.  Bankr.  81 ;  Law  Bep.  1 
Ch.  D.  509,  513 ; 
that  is,   merely  to  determine  in  what 
Court  a  man  wno  is  liable  is  to  be  sued. 

It  is  for  the  convenience  of  the  debtor, 
and  it  would  be  inconvenient  if  he  could 
be  dragged  o£P  to  a  Court  of  a  district 
different  from  that  in  which  he  is  usually 
engaged. 

By  section  80,  sub-section  6,  all  the 
Bankruptcy  Courts  are  branches  of  one 
Court. 

Mr.  Mclntyre  and  Mr,  0.  A.  VenneU, 
for  the  debtor. — The  debtor  has  no  busi- 
ness in  the  city  of  London,  and  his 
residence  must  clearly  be  where  he  lives 
and  sleeps. 

The  case  referred  to  under  the  Bills  of 
Sale  Act  does  not  apply  here,  for  there 
the  words  are  "  residence  and  occu- 
pation,"  and  in  tbat  case  it  is  clear  that 
the  occupation  of  the  solicitor's  clerk  was 
at  tbe  Temple ;  but  here  the  words  are 
^^  resides  or  carries  on  business."  A 
banker's  clerk  cannot  be  said  to  carry  on 
business :  the  words  must  mean  where  a 
man  is  carrying  on  his  own  business  as  a 
principal — 

Ex  parte  Ohtxrles ;  in  re  Oharles,  41 

I^nir  J.  Rep.  Bankr.  43  ;  Law  Rep. 

13  Eq.  638. 

The  question  under  the  Bills  of  Sale 

Act  is  not  one  of  jurisdiction,   but  of 

identification — 

Mayhury  y.  Mudie,  5  Com.  B.  Rep. 
283;  5  Dowl.  &  L.  P.C.  360 ;  17 
Law  J.  Rep.  C.P.  95. 
The  words  must  be  construed  strictly. 
You  60. — CoAKC. 


AraUway  company  has  bejn  held  to  "  carry 
on  business  "  within  the  jurisdiction  of  the 
Mayor's  Court — within  the  meaning  of  the 
12tn  section  of  the  Mayor's  Court  Ex- 
tension Act,  1857 — only  at  its  principal 
station,  although  it  had  a  station  within 
the  jurisdiction — 

Le  TaUleur  y.    The  South   Eastern 

JRaUway  Company,   Law   Rep.   3 

C.P.  D.  18 ; 
and  see 

Brmvn   v.    The    London  and  North 

Western  Bailway  Company,  4  B.  & 

S.  326 ;  32  Law  J.  Rep.  Q.B.  318 

(under  the  Act  9  4fc  10  Vict.  c.  95. 

s.  60)  (2)  ; 
Shtels  y.  The  Oreai  Northern  Bailway 

Company^  30  Law  J.  Rep.   Q.B. 

331. 

James,  L.J. — I  am  of  opinion  that  this 
appeal  ought  to  succeed.  There  are  cases 
in  which  it  has  been  decided,  and  rightly 
decided,  that  these  words  "residence" 
and  *'  business  "  have  no  technical  mean- 
ing, but  must  be  construed  in  every  case 
in  accordance  with  the  object  of  the  Act 
in  which  they  are  found.  What  is  the 
object  of  the  Act  and  the  rule  with 
reference  to  the  distribution  of  business 
between  the  London  Court  of  Bank- 
ruptcy and  the  provincial  Courts  ?  The 
only  object  which,  as  it  appears  to  me, 
can  be  predicated,  is  that  the  bankrupt  or 
debtor  against  whom  the  proceeding  is 
taken,  is  to  be  sued  in  what  may  be  called 
his  natural  forum ;  that  he  is  not  to  be 
removed  from  that  forum,  which  is  con- 
venient to  him,  to  a  place  with  which 
neither  he  nor  his  creditors  have  any 
connection.  That  is  the  sole  object  for 
which  the  distribution  is  made. 

Haying  regard  to  that  object,  and  the 
fact  that  '* residence"  and  "business'* 
are  elastic  words,  and  that  it  is  only 
necessary  that  the  case  should  be  brought 
within  one  of  the  two  altematives,.  I  am 
of  opinion  that  a  man  may  fairly  be  said 
to  reside,  within  the  meanmg  of  the  rule, 
where  he  is  to  be  found  daily.  Certainly 
this  would  be  so  if  he  had  no  iized 
sleeping  place,  and  he  does  not  less  reside 

(2)  <*  Act  for  the  More  Easy  Recovery  of  Small 
Debts  and  Demands  in  England." 

3D 


386 


OHAKOKBT  DIVISION. 


[N.& 


//*  rt  Bowie  :  ex  parte  Breidl  {App.)^  Bankr. 

there  because  be  happens  to  sleep  at  his 
mother's  or  a  friend's  house  elsewhere. 
It  is  not,  however,  necessary  to  dwell  on 
that  point,  because  I  cannot  doubt  that  for 
all  commercial  purposes,  in  the  language 
of  commercial  men,  this  debtor  does  carry 
on  business  in  the  city  of  London.  His 
business  or  occupation  in  life  is  that  of  a 
banking  clerk,  and  he  receives  a  salary 
for  it.  It  is  not  the  less  **  carrying  on 
business "  because  he  receives  a  fixed 
salary  for  it.  No  distinction  can  be 
drawn  between  the  two  classes  of  busi- 
ness, one  on  his  own  account,  and  the 
other  for  and  in  the  service  of  a  principal. 
He  is  really  and  truly  for  all  commercial 
purposes  carrying  on  business  in  the  city 
of  London.  I  am  not  sorry  that  this  case 
has  arisen  for  decision,  for  I  think  that 
any  other  construction  of  the  words 
would  create  great  inconvenience  and 
mischief,  whereas  no  mischief  can  be 
done  to  any  person  by  the  construction 
we  are  now  putting  upon  them. 

Cotton,  L.J. — I  agree  that  the  words 
"  residence  "  and  **  carrying  on  business  " 
must  receive  a  construction  in  accordance 
with  the  provisions  of  the  Act  in  which 
they  occur.  "  Residence  "  certainly,  and 
*'  carrying  on  business "  probably,  are 
ambiguous  words,  and  may  receive  a 
different  meaning  according  to  the  posi- 
tion in  which  they  are  found.  Iprerorto 
base  my  decision  on  the  ground  that  the 
debtor  carried  on  business  in  the  district 
of  the  London  Court.  I  do  not  decide 
that  he  does  not  reside  there,  but  I  can 
understand  there  being  a  doubt  on  that 
point.  I  am,  however,  clearly  of  opinion 
that  he  **  carries  on  business "  there. 
But  it  is  said  that  carrying  on  business 
must  mean  carrying  it  on  as  a  principal. 
In  ordinary  language  a  man  is  said  to 
carry  on  business,  whether  he  be  a  prin- 
cipal or  not.  Here  the  business  ib  that 
of  banking  clerk.  If  we  had  to  decide 
whether  "business**  or  "occupation" 
were  the  more  proper  term,  I  might 
think  that  the  latter  would  be  so.  But 
all  we  have  to  decide  is  whether  this 
debtor's  employment  comes  within  the 
term  "  business,"  which  is  the  more  com- 
prehensive term,  and  I  think  that  it 
does. 


Lush,  L.J. — I  am  of  the  same  opinion. 
The  words  under  this  rale  are  susceptible 
of  a  wider  or  narrower  interpretation,  and 
in  order  to  interpret  them  we  must  hare 
regard  to  the  object  and  intent  of  the 
rule.  The  object  and  intent  was  this, 
that  the  debtor  should  not  be  put  to 
needless  expense  and  inconvenience  by 
being  carried  away  to  a  Conrt  at  some 
distant  place  when  there  is  a  Conrt 
within  his  own  district  to  which  he  and 
his  creditors  can  resort.  Every  branch 
of  the  Court  of  Bankruptcy  has  the  same 
jurisdiction ;  and  the  question  is.  Which  is 
the  most  convenient  ?  It  cannot,  I  think, 
be  intended  to  confine  the  words  "  carry- 
ing  on  business  "  to  the  case  of  a  person 
who  carries  on  business  on  his  own 
account  as  a  principal.  In  that  case 
many  persons  liable  to  the  bankrupt  law 
would  be  omitted.  I  think  that  a  man 
carries  on  basiness  where  he  is  to  be 
found  in  the  business  boors  of  the  day. 
Here  the  employment  of  a  banker's  clerk 
is  the  business  of  the  debtor's  life.  He  is 
found  in  the  bank  eveiy  working  day, 
that  bank  is  in  the  oiiy  of  London,  and 
the  London  Bankruptcy  Court  is  his 
natural  forum  although  he  may  reside 
out  of  London. 

The  cases  relating  to  railway  com- 
panics  which  have  been  cited  ha^e  no 
reference  to  the  present  case.  All  they 
decided  was,  that  a  railway  company 
carries  on  business  where  it  has  its  prin- 
cipal seat  of  business,  and  not  at  every 
station  along  its  line.  It  carries  on  its 
business  at  the  place  where  a  creditor 
wonld  go  who  wants  to  get  his  debt  paid 
— ^the  place  where  the  persons  who  manage 
its  business  are  to  be  found. 

The  appeal  was  dUoufed  ofi  the  grmnd 
that  there  was  jurisdieUaH.  The 
case  was  remitted  to  the  Begistrar 
to  he  heard  on  the  merits. 


Solicitors— W.  W.  Wynne  &  Son,  for  ^ipeUant ; 
F.  Clift,  for  debtor. 
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[IN  THE  COUBT  OF  APPEAL.] 


In  re  THE  dbonfield  silk- 

8T0NB       OOAL       COMPANT 

(limited)  ;  expartewnELD. 


James,  L.J. 
Cotton,  L.J. 
Lush,  L.  J. 

1880. 
Dec.  20,  21. 

Winding-up — Purchase  hy  Company  of 
lis  Shares — Power  in  Articles — Surremler 
of  Shares — Reduction  of  Capital — Oowi- 
parUes  Acts,  1862  to  IS77— Table  A. 

A  company  incorporated  under  the  Co7n^ 
ponies  Ad,  1862,  u>as  empowered  hy  its 
memorandum  to  acquire  a  particular  coU 
Uery  business  and  carry  on  the  trade  of  coal 
miners^  and  to  do  all  things  conducive  to  the 
attainment  of  the  above  object.  One  of  the 
articles  of  association  empowered  the  direc* 
tors  from  time  to  time  to  purchase  for  the 
company  any  shares  in  the  company  at  such 
price  as  they  should  think  reasonable.  .  .  . 
Shares  so  purchased  might  be  dealt  with  by 
the  directors  as  if  they  had  never  before 
been  issued.  The  purchase-money  payable 
by  the  company  for  any  shares  so  purchased 
might  be  paid  out  of  any  assets  of  the  com- 
pany,  ctmd  such  shares  might  be  transferred 
to  the  company,  or  to  such  person  as  they 
should  determine.  Any  profit  arising  on 
the  re-issuing  or  subsequent  sale  of  any 
shares  purchased  for  the  company  were  to 
he  considered  as  projiis  of  the  year  in  which 
such  shares  should  be  re-issued  or  sold  for 
the  company.  The  memorandum  contained 
no  power  to  purchase  the  shares. 

An  arrangement  was  made  in  1872 
under  which  the  directors  purchased  the 
shares  of  TT.,  who  executed  a  transfer  of 
them  to  the  company,  which  afterwards  ap- 
peared in  the  register  sent  to  the  Registrar 
of  Joint'Stoch  Companies  as  the  holder. 
Such  arrangement  was  admitted  to  be  b(ma 
fide,  and  was  approved  by  the  shareholders 
at  a  special  meeting. 

In  1879  the  company  was  ordered  to  be 
toound  up. 

Upon  an  application  hy  the  liquidator  to 
put  W,  on  the  list  of  contributories  in  re- 
spect of  the  shares  so  purchased  of  him, — 

Held  (reversing  the  decieuw  of  Jessel, 
M.B.),  tliat  the  purchase  being  autho- 
rised  by  the  article  was  valid,  notwHh- 
standing  that  it  might  amount  to  a  re- 
dueiion  of  capital,  and  that  W,  having  by 
that  transaction  got  rid  of  his  shares^  and 


having  ceased  to  be  a  member  for  more  than 
twelve  months  before  the  winding-up,  coiild 
not  be  put  upon  the  list  of  cowbributories, 

Tihe  fact  that  the  article  was  in  terms 
wide  enough  to  authorise  a  trafficking  in  its 
shares  constituted  no  reason  for  impeaching 
a  transaction  effected  under  it,  which  was 
confined  within  legal  limits. 

The  only  right  of  a  creditor  of  a  company 
is  to  proceed  against  every  present  member 
and  every  past  member  who  was  a  member 
within  twelve  mmiths  before  the  commence- 
ment  of  the  winding-up,  and  who  were  such 
members  must  be  tried  in  the  same  way  as 
if  there  tvere  no  winding-up. 

The  company  was  formed  and  regis- 
tered in  18^7  as  a  limited  company,  with 
a  nominal  capital  of  40,000L  in  1,600 
shares  of  25Z.  each. 

One  of  the  objects  mentioned  in  the 
memorandam  of  association  was  the 
taking  over  of  a  colliery  business  formerly 
carried  on  by  F.  Ward  and  James  Addy, 
as  lessees  in  co-partnership,  and  the  car- 
rying on  of  the  trades  or  businesses  of 
coal-miners,  &c»  By  the  12th  sub-section 
of  the  3rd  clause  the  company  was  autho* 
rised  ''to  do  all  things  ^rhatsoever" 
which  it  considered  to  be  in  any  way 
connected  with  the  trades,  businesses  or 
purposes  aforesaid,  or  any  of  them,  or 
otherwise  conducive  to  the  attainment  of 
the  above  objects  or  any  of  them. 

The  memorandum  contained  no  power 
specifically  authorising  the  purchase  by 
the  company  of  its  own  shares. 

The  10th  clause  of  the  articles  of 
association  was  as  follows  :— 

'*  The  directors  may  from  time  to  time 
purchase  for  the  company  any  shares  in 
the  company  at  such  price  as  the  directors 
think  reasonable,  and  may  postpone  the 
issue  of  any  shares  in  the  company, 
whether  original  shares  or  shares  to  be 
hereafter  created  for  such  time,  and  from 
time  to  time  as  the  directors  think  fit. 
Shares  so  purchased  may  from  time  to 
time,  and  at  any  time  or  times,  be  by  the 
directors  dealt  with  in  the  same  way  as 
if  they  had  never  been  before  issued. 
And  this  article,  so  far  as  it  relates  to  the 
purchase  of  shares  and  subsequent  dealing 
therewith,  shall  apply  as  well  to  forfeited 
shares  as  to  shares  not  forfeited.     The 


388 


CfiAKOEttY  DIVISiON. 


{^.S. 


In  re  Dronjield  Silkstom  Coal  Co.^  App. 

purchase- money  payable  by  the  company 
for  any  shares  so  purchased  may  be  paid 
out  of  any  assets  of  the  company,  and 
such  shares  may  be  transferred  to  the 
company,  or  to  such  person  or  persons  as 
the  directors  shall  determine.  Any  profit 
arising  in  the  re-issuing  or  subsequent 
sale  of  any  shares  purchased  for  the  com- 
pany shall  bo  considered  as  profits  of  the 
year,  in  which  such  shares  shall  be  re- 
issued or  sold  for  the  company.  Any 
person  to  whom  any  shares  purchased 
for  the  company  shall  be  transferred  as  a 
trustee  for  or  on  behalf  of  the  company 
shall  be  indemnified  and  held  harmless  by 
tbe  company  against  all  claims  and  de- 
mands ansing  by  the  use  of  his  name 
as  such  trustee." 

Five  hundred  shares  in  the  company 
were  allotted  to  Ward,  and  a  like  number 
to  Addy.  Ward  subsequently  acquired 
forty-nine  other  shares,  making  his  total 
holding  549.  All  the  shares  were  al- 
lotted. 

Ward  and  Addy  on  the  9th  of  Sep- 
tember, 1867,  granted  a  sub-lease  of  their 
beds  of  coal  to  the  company,  reserving  a 
profit  rent. 

Ward  and  Addy  and  a  Mr.  Wake  were 
appointed  the  first  and  only  directors  of 
the  company.  Subsequently,  in  1871,  a 
Mr.  Batt  was  added. 

Disputes  arose  between  Ward  and  the 
other  directors  as  to  the  mode  of  carrying 
on  the  company's  business,  and  the 
directors  being  of  opinion  that  it  would 
be  to  the  benefit  of  the  company  to  pur- 
chase Ward's  shares  and  to  buy  up 
Ward's  and  Addy's  interests  in  the  coal- 
mines, after  considerable  negotiation  ulti- 
mately came  to  an  arrangement  with 
Ward,  and  also  with  Ward  and  Addy,  as 
follows : — 

The  company  to  purchase  from  Ward 
for  ]0,000Z.  his  shares  in  the  company 
and  his  interest  as  a  lessee  in  the  leases 
granted  to  him  and  Addy  of  the  premises 
afterwards  sub-let  by  them  to  the  company, 
the  company  to  purchase  from  Addy  for 
6,000/.  his  interest  under  the  same  leases, 
the  purchase- money  to  be  considered  as 
payable  on  the  25th  of  March,  1872. 
That  Ward  should  lend  the  company 
8,0002.  to  be  secured  by  a  mortgage,  and 


by  the  acceptances  of  the  company  to 
bills  of  exchange  drawn  by  him  on  the 
company  for  the  sum  and  interest  at  five 
per  cent,  per  annum^  the  8,000Z.  being  re- 
payable by  four  equal  annual  instalments, 
and  the  interest  by  half-yearly  payment. 
That  Addy  should  lend  the  company 
4,000Z.  on  the  same  terms.  That  Ward 
and  Addy  should,  in  addition  to  the 
security  of  the  acceptances  and  mortgage, 
have  a  primary  charge  (subject  to  a  then 
existing  charge  of  5,000^.  to  other  parties) 
upon  the  then  uncalled  capital,  Ward's 
charge  to  have  priority  over  Addy's. 

These  terms  the  directors  resolved  to 
submit  to  an  extraordinary  general  meet- 
ing of  the  shareholders,  to  be  held  on  the 
25th  of  March,  1872.  The  meeting  was 
attended  by  all  the  shareholders  except 
three,  who  held  only  eleven  out  of  the 
1,600  shares. 

The  report  of  the  directors  laid  before 
the  meetmg  stated  that  it  was  called  for 
the  purpose  of  considering,  and,  if  so  de- 
termined upon,  adopting  and  anthorising 
the  carrying  out  of  the  above  arrange- 
ment, stating  the  terms  already  set  forth. 

The  meeting  passed  and  signed  reso- 
lutions that  the  report  be  approved, 
adopted  and  entered  on  the  company's 
minutes  and  carried  out,  and  authorifdng 
the  directors  to  affix  the  company's  seal 
to  and  perfect  and  carry  out  the  neces- 
sary indentures  and  documents  for  the 
purpose  of  carrying  into  e£Pect  the  said 
arrangement  (specifying  six  instmments 
which  had  been  prepared,  including  the 
two  indentures  of  transfer  by  Ward),  and 
authorising  the  directors  to  do  all  acts 
necessary  or  advisable,  or  which  by  the 
board  tor  the  time  being  should  be 
deemed  to  be  necessary  or  advisable,  for 
carrying  out  the  several  arrangements. 

Ward  accordingly,  by  an  indenture 
dated  the  25th  of  March,  1872,  between 
himself  of  the  one  part  and  the  company 
of  the  other,  transferred  his  549  shares  to 
the  company  for  5,000/.,  and  by  another 
indenture  of  the  same  date  Ward  and 
Addy,  in  consideration  of  10,0001.  ex- 
pressed  to  be  paid  by  the  company,  as- 
signed their  interests  in  the  leaseholds. 
The  other  documents  were  executed,  and 
the  arrangement  fully  carried  into  effect. 
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The  transfer  of  Ward's  shares  to  the 
company  was  dulj  registered  in  the 
company's  books  shortly  after  its  execu- 
tion,  and  from  that  time  the  company 
were  entered  in  the  share  register  as 
owners  of  the  549  shares,  and  returned  as 
snch  owners  in  all  the  subsequent  returns 
filed  with  the  Registrar  of  Joint-stock 
Companies. 

The  company  was  carried  on  with  con- 
siderable success  for  some  time,  but  it 
afterwards  fell  into  difficulties,  and  on 
ibe  22ud  of  March,  1879,  an  order  was 
made  for  winding  it  up. 

In  the  winding-up  an  application  was 
made  by  the  liquidator  to  restore  Mr. 
Ward's  name  to  the  list  of  contributories. 

Jessel,  M.B.,  granted  the  application, 
being  of  opinion  that  the  article  autho- 
rised a  trafficking  in  shares,  and  that  it 
was  illegal,  as  its  exercise  would  cause  a 
reduction  of  the  capital  of  the  company, 
and  that  the  purchase  was  invalid. 

Ward  appealed. 

Mr.  Davey  and  Mr.  Macnaghten  {Mr^ 
G.  C,  Price  with  them),  for  the  ap- 
pellant.— The  Master  of  the  Bolls  was 
influenced  by  two  considerations — one, 
that  the  10th  article  would  authorise  a 
general  trafficking  in  shares;  the  other, 
that  there  being  no  power  given  in  the 
memorandum  of  association  to  purchase 
shares,  the  purchase  was  uUra  vires^  and 
that  the  case  came  within 

Hope  V.  The  International  Financial 

Society^  46  Law  J.    Rep.   Chauc. 

200 ;  Law  Rep.  4  Ch.  D.  327. 
But  what  was  done  here  is  not  really 
against  the  decision  in  that  case. 

This  power  to  purchase  shares  is  fairly 
covered  by  the  memorandum  of  asso- 
ciation, if  that  were  necessary,  but  even  if 
it  be  not,  it  is  a  power  which  is  ancillary 
to  the  purposes  of  the  company,  a  valid 
power,  only  invalid  if  exercised  for  im- 
proper purposes.  No  doubt  a  power  to 
accept  a  surrender  of  shares  could  not  be 
exercised  for  the  purpose  of  relieving  a 
shareholder  from  liability ;  but  it  has  been 
frequently  held  that  such  a  power  can  bo 
properly  exercised  by  way  of  compromise 
of  a  dispute  with  an  individual  share- 
holder, as  was  the  case  here,  though  the 


effect  may  be  to  relieve  that  shareholder. 
The  company  obtained  an  advantage  by 
the  purchase,  and  it  is  impossible  to  re- 
store Ward  to  his  former  position. 

The  liquidator  can  be  in  no  better 
position  than  the  company  would  have 
been  in  if  it  were  a  going  concern,  and 
the  company  could  not,  having  taken  the 
benefits  and  the  profits  for  the  successful 
years  after  the  purchase  (in  which  Ward 
took  no  share),  now  after  this  long  delay 
turn  round  and  make  him  liable. 

Not  one  of  the  present  creditors  of  the 
company  was  a  creditor  at  the  time  of 
this  purchase,  except  the  mortgagees,  who 
concurred  at  the  time,  and  still  concur  in 
that  transaction.  The  object  of  sending 
the  names  of  the  members  to  the  Regis- 
trar is  to  enable  creditors  and  persons 
who  give  credit  to  the  company  to  see 
who  form  the  company  when  they  give 
credit. 

The  case  of 

Hope  V.  The  International  Financial 
bociety  (ubi  supra) 
only  shews  that  a  company  cannot  give 
itself  power  to  buy  its  shares  for  the  pur- 
pose for  which  that  company  was  doing 
it,  which  was,  according  to  the  view  of 
the  Court,  to  carry  out  a  scheme  whereby 
half  of  the  shareholders  would  be  relieved 
from  liability  to  the  creditors. 

Teasdale^s    Gase^    43  Law   J.   Rep. 

Chanc.  578;  Law  Rep.  9  Ghanc. 

54; 

SneWs  Case,  Law  Rep.  5  Chanc.  22 ; 

HdWs  Oorsef  39  Law  J.  Rep.  Chanc. 

730 ;  Law  Rep.  5  Chanc.  707  ; 
Marshall  v.  The  Qlamorga/n  Iron  and 
Goal  Gompanyy   38   Law   J.  Rep. 
Chanc.  69  ;  Law  Rep.  7  Eq.  129, 
also  support  our  contention. 

In  none  of  these  cases  is  there  any  sug- 
gestion that  a  power  to  accept  a  surrender 
or  forfeiture  of  shares,  or  of  cancellation  of 
shares  is  required  to  be  comprised  in  the 
memorandum ;  it  is  throughout  assumed 
that  a  power  in  the  articles  is  sufficient. 
The  marginal  note  of 

Zulueta's   Glaim,   39  Law    J.   Rep. 

Chanc.  361,  598 ;  Law  Rep.  9  Eq. 

270;  ibid.  5  Chanc.  444, 

is  not  justified  by  the  judgment.     In  that 

case  the  company  sent  a  man  into  the 
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market  to  make  purchases   of  its  own 
shares,  and  that  is  a  very  different  trans- 
action from  the  present. 
The  cases  of 

Marshall  v.  The  Glamorgan  Iron  and 

Coal  Company  {ubi  supra)  ; 
and 

The  Peruvian  Railway    Company  v. 

The   Thames   atid   Mersey   Marine 

Insurance    Company^   3G   Law   J. 

Rep.    Chano.   864;   Law   Rep.  2 

Chanc.  617, 
are  authorities  as  to  the  power  of  the 
directors  to  do  all  acts  which  they  con- 
sider conducive  to  the  carrying  out  of 
the  principal  object. 
So  in 

Wright's  Case,  Law  Rep.  12  Eq.  331, 
where  the  company  had  power  under  the 
articles  to  accept  surrenders  of  shares, 
the  Court  of  Appeal  held  that  a  can- 
cellation of  the  allotment  of  shares  to 
Wright  was  valid,  as  being  tantamount 
to  a  surrender  within  the  articles. 

And  it  is  clear  from  reading  the  judg- 
ments of  the  two  Lords  Justices  in 
that  case,  and  the  subsequent  judg- 
ment of  Vice-Chancellor  Wickcns  in  the 
same  case  (on  a  further  hearing),  that 
none  of  those  Judges  doubted  but  that 
if  there  was  a  power  in  the  articles  to 
accept  a  surrender  of  shares  from  or 
make  a  compromise  with  a  shareholder, 
although  it  might  have  the  effect  of  re- 
lieving him  from  a  liability,  an  exercise  of 
that  power  was  valid.  In  that  case  what 
was  done  was  held  to  be  not  a  destruction 
of  the  shares,  but  the  execution  by  the 
company  of  a  power  which  it  possessed 
to  waive  a  contract  and  to  allot  the  shares 
to  others. 

Be  8L  James's  Banlc.    Colmlle's  Case, 

48  Law  J.  Rep.  Chanc.  633, 
is  an  authority  in  my  favour,  in  which 
case  Pry,  J.,  held  that  a  power  given  to 
directors  by  the  articles  "  to  accept  a 
snrrender  of  shares  on  such  terms  as  they 
might  think  fit,"  was  a  valid  power,  and 
that  it  was  not  prohibited  by  the  25th 
section  of  the  Act  of  1867. 

The   difference  between  "  surrender " 

and  "purchase"  is  merely  nominal;  if 

possible  the  power  "  to  accept  a  surrender 

on  such  terms,"  <&c.,  is  a  wider  power. 

We  do  not  contend  for  such  an  indis- 


criminate dealing  in  shares  by  the  com- 
pany as  would  amount  to  a  trafficking  in 
shares.  That  would  require  a  distmct 
power  to  be  inserted  in  the  memoran- 
dum— 

The  Ashbury  Bailwa/y,  8^c,  Company 

v.  Biche,  44  Law  J.  Rep.  Ezch. 

185 ;  Law  Rep.  7  E.  A  I.  App.  653; 

but  the  possibility  of  the  article  being 

abused  does  not  invalidate  a  proper  use 

of  it. 

The  case  of 

The  Phosphaie  of  Lime  Company  v. 
Grem,  Law  Rep.  7  C.P.  43, 
shews  that  the  subsequent  acquiescence  of 
the  shareholders  in  an  act  which  was  tiUra 
vires  the  directors,  as  being  in  direct  con- 
travention of  one  of  the  articles,  validates 
that  act.  That  such  is  the  decision  is  clear, 
for  the  judgment  of  Willes,  J.,  was  based 
upon  the  assumption  of  the  transaction 
being  a  purchase  of  shares,  which  directors 
were  prohibited  from  making.  The 
acquiescence  of  the  shareholders  consti- 
tuted a  new  article.  The  purchase  of  the 
shares  was  an  act  intra  vires  the  company, 
although  extra  vires  the  directors,  and  the 
subsequent  sanction  of  the  company  in 
the  act  done  was  equivalent  to  a  resolu- 
tion of  the  company  authorising  the  doing 
of  the  act.  That  was  the  view  of  Lord 
Cairns  of  that  case  in  his  speech  in 

The  Ashhury  EaUiffay,  ^c.  Company 
V.  Bich^  (ubi  supra). 
As  to  the  reduction  of  capital.  The  word 
"  capital  "  is  an  ambiguous  term — ^first, 
the  nominal  or  issuable ;  second,  the 
issued  ;  and  third,  under  the  Act  of  1877, 
the  trading  capital,  the  amount  actoallj 
employed  in  the  business. 

There  is  no  direct  prohibition  in  any  of 
the  Acts  of  Parliament  against  rednction 
of  capital.  The  only  provision  at  all 
amounting  to  a  prohibition  is  the  12th  sec- 
tion of  the  Act  of  1862.  The  nominal 
capital  is  that  which  by  section  8  must  be 
introduced  into  the  memorandum,  and 
that  nominal  capital  it  is  that  a  limited 
company  may  not  alter.  There  is  no- 
thing  in  the  Act  of  1867  which  attaches 
a  different  meaning  to  capital. 

But  really  there  is  here  no  rednction 
of  capital.  Nor  was  it  a  purchase  of 
shares ;  it  was  a  surrender  to  the  com- 
pany as  part  of  a  compromise  made  hy 
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the  directors  nnder  their  power  of  com. 
promising  dispates  between  the  company 
and  the  shareholders  which  is  incident  to 
their  position. 

Mr.  Ghitty  and  Mr.  Kekewich  (Mr.  H.  B. 
Buddeij  with  them),  for  the  liquidator. — 
A  shareholder  has  no  way  of  getting  rid 
of  his  shares  except  by  transfer  or  trans- 
mission, or  in  limited  cases  by  forfeitare, 
when  he  is  a  defaulting  shareholder. 
There  is  nothing  in  the  Act  or  Table  A 
authorising  surrender ;  but  a  limited  right 
of  surrender  has  been  held  good,  as  in 

SneJVe  Gase  (uH  supra)  ; 
and  where  there  is  such  right  to  surrender 
on  terms,  a  company  has.  a  clear  right 
to  compromise  a  claim  which  it  may  have 
against  a  person  alleged  to  be  a  share- 
holder, but  who  disputes  his  li^^bility. 

Bat  this  is  not  a  case  of  compromise, 
but  a  purchase  of  shares  under  the  autho- 
rity of  the  10th  article,  and  that  is  so 
wide  in  its  terms  as  to  authorise  a  traffick- 
ing in  shares,  but  there  is  no  power  to  do 
that  contained  in  the  memorandum,  which 
is  the  charter  of  incorporation  of  the  com- 
pany. The  articles  only  regulate  the 
management  of  the  internal  affairs  of  the 
company — 

The  Ashhury  Railway^  8fc.  Oompam/ 

v.  Sdche  (ubi  supra). 
There  is  no  power  to  modify  the  memo- 
randum so  as  to  insert  any  provision  as  to 
the  reduction  of  capital  under  section  12. 
For  this  power,  if  exercised,  would  result 
in  the  reduction  of  the  capitol  of  the  com- 
pany. A  resolution  by  all  the  share- 
holders to  return  one-half  of  the  capital 
would  be  invalid — 

The  National  Funds  Assurance  Oom» 

pany,  48  Law  J.  Rep.  Ghanc.  163  ; 

Law  Rep.  10  Gh.  D.  118. 
In  that  case  there  was  a  payment  of 
interest  out  of  capital  by  the  directors, 
with  the  consent  of  the  shareholders ;  the 
directors,  who  made  the  payment,  were 
held  liable  to  repay  the  sums  paid,  not  on 
the  ground  of  any  prohibition  contained 
in  the  Act,  but  as  being  a  reduction  of 
capital. 

The  liability  of  a  shareholder  is  a  sta- 
tutory liability,  and  can  only  be  got  rid 
of  in  the  ways  pointed  out  by  the  sta- 
tate. 

It  oaimot  be  said  that  a  company,  while 
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it  may  not  alter  its  nominal  capital,  may 
alter  its  real  capital. 

To  enable  a  company  to  reduce  its 
nominal  capital  the  Act  of  1867  was 
passed — see  sections  9,  10, 11 — and  that 
reduction  was  only  effected  by  the  extin- 
guishment of  its  unpaid  capital,  and  a 
further  statutory  enactmeut  (namely,  the 
Act  of  1877,  ss.  3  and  5)  was  re- 
quired to  enable  a  company  to  write  off 
as  lost  its  paid-up  capital ;  and  even  the 
Act  does  not  allow  the  cancellation  of 
shares  which  have  been  taken  or  agreed 
to  be  taken. 

So  far  as  the  creditors  of  this  company 

are  concerned  these  shares  are  cancelled. 

The  buying  by  a  company  of  its  own 

shares  is  not  carrying  on  business ;  and 

Lord  O'Hagan  in 

Oree  v.  Somervail,  4  App.  Gas.  648 
(at  p.  662)  speaks  of  the  '*  legal  incapacity 
of  a  company  to  purchase  its  own  shares, 
unless  the  purchase  was  authorised  by 
the  memorandum  and  articles  of  associa- 
tion." 

The  attention  of  Oiffard,  L. J.,  was  not 
drawn  to  this  point  in 

SnelVs  Case  (ubi  sv^pra). 
The  case  of 

The  Peruvian,  Railways  Company  v. 
The   Thames  and   Mersey   Marine 
Inswance  Company  (ubi  supra) 
was  different  from  this,  and  so  was  that 
of 

The  Phosphate  of  Lime  Company  v. 
Oreen  (uhi  supra). 
The  question  in  the  latter  was  whether 
the  body  of  shareholders  had  released  an 
individual  shareholder,  which  was  merely 
a  question  between  partners,  who  could,  if 
they  all  agreed,  of  course  release  another 
partner,  but  there  was  no  question  there 
as  to  any  liability  to  creditors. 

Cotton,  L.J. — This  is  an  appeal  from 
a  decision  of  the  Master  of  the  Rolls  on 
an  application  to  remove  Mr.  Ward  from 
the  list  of  oontributories.  At  the  time 
when  the  winding-up  order  was  made 
Mr.  Ward  was  not,  and  for  seven  years 
had  not  been,  on  the  register  of  share- 
holders, but  if  he  ought  to  have  been 
there  the  Court  has  power  to  treat  him 
as  if  he  had  been  there  and  put  him  on 
the  list  of  oontributories.    The  liquidator 
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who  represents  creditors  as  well  as  share- 
holders contends  that  he  ought  to  be  on 
the  list.     Now  what  are  the  rights  of  the 
creditors?     To  make  every  present  and 
past  member  of  the  company  liable  to  the 
debts  and  liabilities  of  the  company,  and 
the  expenses  of  winding-up  subject  to 
the  limitations  in  the  38th  section  of  the 
Companies  Act,  1862.     The  rights  of  the 
creditors  are  only  against  members  or 
persons  who  have  been  members  within 
twelve  months,  and   who  are  members 
depends    upon    the    memorandum,    the 
articles  and  the  general  law.     We  have 
then  to  decide  whether  Mr.  Ward,  by  the 
arrangement  of  1872  effectually  got  rid 
of  his  shares,  and  ceased  to  be  a  member. 
It  is  admitted  that  the  arrangement  by 
which  his  shares  were  transferred  to  the 
company   was  entered    into    bona  fide. 
This  was  not  a  transfer  of  the  same  nature 
as  a  transfer  to  a  person  who  becomes  a 
shareholder,  but  was  a  transfer  to  the 
company  for  all  the  other  members  in  the 
same  way  as  if  the  shares  had  been  sur- 
rendered.     It  was  no  part  of  the  arrange- 
ment that  the  shares  should  be  cancelled : 
they  were  given  up  to  the  cotnpany  so 
that  they  could  be  re-issued.  We  have  to 
determine  whether  this  was  valid.     The 
appellant  contends  that  it  was  authorised 
by  sub-section  12  of  clause  3    of  the 
memorandum,  which  authorises  the  doing 
of  all  things  which  the  company  may 
consider  conducive  to  the  attainment  of 
the  objects  for  which  it  was  established. 
I  do  not  think  that  this  provision  can 
safely  be  relied  on  for  the  present  pur- 
pose ;  a  surrender  of  shares  can  hardly  be 
considered  conducive  to  the  carrying  on 
the  business  of  the  company,  and  I  think 
the  case  must  turn  on  the  10th  clause  of 
the  articles.    It  is  contended  on  behalf 
of  the  official  liquidator  that  this  clause 
authorises  a  trafficking  in  shares,  and  is 
therefore  illegal  as  sanctioning  a  fresh 
business  not  authorised  by  the  memoran- 
dum.   Now  I  agree  with  the  Master  of 
the  Bolls  that  nothing  contained  in  the 
articles  can  make  a  trafficking  in  shares 
legal  if  the  memorandum  does  notautho- 
rise  it.    Whether  it  would  be  legal  if  the 
memorandum  did  authorise  it,  I  do  not 
think  it  necessary  to  give  any  opinion. 
The  question  is,  whether  what  has  been 


done  is  within  the  terms  of  the  article, 
and  is  a  thing  which  in  that  case  can 
legally  be  done.  I  am  of  opinion  that  what 
was  done  was  within  the  terms  of  the 
article,  and  was  not  prohibited  by  law. 
I  think  that  upon  the  true  oonstruction 
of  the  article  it  was  not  intended  to 
authorise  trafficking  in  shares — ^not  in- 
tended to  authorise  the  buying  them 
with  a  view  to  making  profit  by  reselling 
them,  but  to  authorise  the  purchase  of 
them  if  it  was  thought  to  be  for  the 
benefit  of  the  company  that  a  particular 
person  should  cease  to  be  a  member.  Of 
course  profit  might  result  from  the  trans- 
action ;  and  the  article  goes  on  to  provide 
what  is  to  be  done  with  the  profit  (if  any), 
but  that  does  not  on  a  fair  oonstmotion 
point  at  a  purchase  for  the  purpose  of 
reselling  at  a  profit,  or  amount  to  sanc- 
tioning a  new  business.  Profit  might 
incidentally  arise,  but  profit  was  not  the 
object.  What  was  done  then  comes 
within  the  terms  of  the  article,  is  not  a 
trafficking  in  shares  and  does  not  go 
beyond  the  objects  of  the  memorandum, 
and,  independently  of  the  further  argu- 
ments which.  I  shall  proceed  to  oonsi&r, 
was,  as  I  have  said,  legal. 

The  principal  argument  of  the  lespon. 
dent  against  the  validity  of  the  transac- 
tion was  that  it  was  a  reduction  of  the 
capital  of  the  company.  If  this  transac- 
tion is  to  be  held  invalid  on  that  ground, 
I  do  not  see  how  a  surrender  or  forfeiture 
of  shares  is  ever  to  be  supported.  No 
doubt  a  company  cannot  restore  capital 
to  its  members,  for  if  they  were  to  receive 
back  what  they  had  paid  on  their  shares 
they  would  be  in  the  same  position  as  if 
they  had  not  paid  it,  and  would  be  liable 
to  calls.  Again,  if  a  company  were  by 
purchase  of  shares  to  make  itself  unable 
to  carry  on  its  business  the  transaotion 
would  be  invalid,  as  being  inconsistent 
with  the  objects  of  the  company ;  and  if, 
as  in  Hope  v.  The  Intema4umdl  Financial 
Society  f  we  could  see  that  the  arrangement 
in  the  present  case  was  a  scheme  for 
storing  capital  to  the  members,  the 
would  stand  very  differently.  We  have 
nothing  of  that  kind  here,  nor  was  there 
any  such  purchase  as  to  interfere  with 
the  business.  The  oompany  went  on  for 
some  time  prosperously,  and  but  for  sob- 
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sequent  eyents  might  have  oontiniied  to 

do  80. 

It  maj  be  said  that  the  article  allowa 
a  pnrchase  of  shares  to  an  unlimited  ex- 
tent. It  is  true  that  in  terms  it  is  un- 
limited, but  that  is  no  reason  for  holding 
OTerything  done  under  it  invalid  so  long 
as  what  is  done  is  within  legal  limits. 

It  is  urged  that  what  has  been  done  is 
contrary  to  the  spirit  of  the  Acts  of  1867 
ftnd  1877.  I  leave  out  of  consideration 
the  Act  of  1877,  for  it  only  removes  the 
doubt  as  to  the  construction  of  the  Act 
of  1867.  The  Act  of  1867,  in  my 
opinion,  does  not  bear  on  the  case.  The 
Act  of  1862,  s.  12,  allowed  the  memo- 
nndum  to  be  altered  by  increasing  the 
capital,  and  in  certain  other  particulars 
there  mentioned,  and  prohibited  its  being 
otherwise  altered.  If,  then,  it  vras  wished 
to  alter  the  memorandum  by  decreasing 
the  capital,  statutory  power  for  that 
porpose  was  wanted,  and  the  Act  of  1867 
gives  power  to  make  such  alteration  on 
certain  conditions. 

Here  what  has  been  done  is  not  pro- 
hibited by  section  12.  There  has  been 
no  reduc^on  of  the  capital  as  fixed  by 
the  memorandum  ;  there  has  merelv  been 
a  purchase  of  shares  which  remam  the 
same  and  can  be  re-issued. 

It  cannot  be  said  that  because  the  Acts 
of  1867  and  1877  have  authorised  certain 
alterations  in  the  memorandum  therefore 
a  transaction  which  does  not  require  any 
alterations  in  the  memorandum  is  for- 
bidden by  them.  I  say  this  with  all 
'^cspect  to  the  Master  of  the  Rolls,  who 
thoDght  that  there  was  here  such  a  re- 
duction of  capital  as  was  contrary  to  the 
intention  of  the  Legislature. 

It  Was  urged  that  the  Act  of  1862 
provided  no  mode  by  which  a  share- 
holder ooold  get  rid  of  liability  except  a 
kmnsfer;  but  Mr.  Kekewich  himself 
aosweped  this  argument  by  the  admission 
tnat  a  partner,  with  the  consent  of  all 
the  otlxer  partners,  could  retire.  Here  a 
^^^'ij^^  is  given  by  the  articles  to  a  partner 
™ringr  in  a  certain  way,  and  unless  what 
^  be^n  done  is  forbidden  by  the  Act  we 
ought  3iot  to  hold  that  the  company,  when 
authored  by  the  articles,  cannot  do  it. 

I  acii  aware  that  the  power  given  by 
«oe  l(Hh  article  is  a  dangerous  one.  An 
Tot,  50«— Chahc. 
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attempt  might  be  made  to  use  it  for  the 
purpose  of  enabling  a  shareholder  to 
escape  liability,  or  to  use  it  to  such  an 
extent  as  to  prevent  the  company  from 
going  on ;  but  it  is  enough  to  say  that,  if 
it  were  nsed  in  that  way  for  improper  ob- 
jects, the  exercise  of  it  would  be  invalid. 
I  am  of  opinion,  then,  that  the  10th 
article  cannot  be  held  to  be  forbidden  by 
law,  and  that  by  the  steps  taken  under  it 
Mr.  Ward  ceased  to  be  a  member.  There 
are  authorities  which,  though  none  of 
them  decide  the  precise  point,  are  in 
favour  of  the  appeUant.  The  opinion  of 
Lord  Justice  Giffard  in  SnetVa  Q<ue 
evidently  was,  that  a  power  in  the 
articles  to  accept  a  surrender  of  shares 
was  valid,  though  there  was  nothing  in 
the  memorandum  pointing  to  it.  The 
decision  of  the  Master  of  the  Bolls  there* 
fore  must  be  reversed. 

Jambs,  L.J. — ^I  also  am  unable  to  concur 
in  the  decision  of  the  Master  of  the  Bolls. 
It  appears  to  me  that  there  is  a  fallacy  at 
the  bottom  of  his  judgment  and  aliso  of 
the  argument,  that  there  is  some  peculiar 
right  in  the  creditors  of  the  company. 
I  am  of  opinion  that  the  creditor  qua 
creditor  has  no  right  except  according 
to  the  statute  and  within  the  limits  pre- 
scribed by  the  statute.  He  has  a  right 
to  proceed  against  every  present  member 
and  against  every  past  member  who  was 
a  mdmber  within  twelve  months  before 
the  commencement  of  the  winding-up — 
that  is  the  extent  of  his  right.  Creditors 
know,  or  have  means  of  knowing,  who 
are  the  shareholders  in  a  company,  and 
the  limit  of  twelve  months  was  fixed 
because  a  creditor  may  be  presumed  to 
go  on  trusting  a  company  on  the  faith  of 
the  persons  who  were  shareholders  when 
his  debt  was  contracted,  until  he  has 
means  of  knowing  that  a  change  of  share- 
holders has  taken  place.  A  creditor,  I 
say,  as  such,  has  no  rights  except  as 
ag^ainst  members,  and  who  are  members 
must  be  tried  just  in  the  same  way  as  if 
there  was  no  winding-np ;  in  the  same 
way  as  if  this  company,  being  a  going 
concern,  had  applied  to  have  Mr.  Ward 
put  on  the  i^gister.  There  would  have 
been  an  abundant  answer  to  such  an 
application.     A  clause  in  the  articles,  to 
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which  all  the  shareholders  were  parties, 
expressly  authorised  the  company  to  buy 
its  own  shares.  The  company  accordrogly 
bought  Mr.  Ward's  shares.  It  is  repliea, 
Yes ;  but  that  clause  is  so  large  as  to  allow 
the  company  to  traffic  in  shares,  which  is 
a  business  not  authorised  by  the  memo- 
randum of  association,  and  being  so  large 
it  is  bad  in  loto.  There  is  a  fallacy  in 
that  argument.  The  memorandum  limits 
the  objects  of  the  company,  and  so  prevents 
trafficking  in  shares.  Such  trafficking 
would  therefore  be  illegal,  and  if  the 
directors  spent  money  of  the  company  in 
it  the  company  could  hold  them  liable  if 
it  took  steps  for  that  purpose  within  a 
reasonable  time.  But,  apart  from  that, 
the  dealing  in  the  shares  would  be 
effectual.  The  purchasers  who  took  them 
could  not  get  rid  of  them,  and  the  com- 
pany could  not  claim  them  back  from  the 
purchasers ;  the  only  result  of  the  il- 
legality would  be  that  the  directors  would 
be  personally  liable  for  any  loss.  Here  the 
purchase  was  authorised  by  the  articles 
and  was  assented  to  by  a  meeting  of  the 
shareholders,  and  I  am  prepared  to  adopt 
the  yiew  that,  even  it  there  had  been 
anything  questionable  in  the  transaction 
as  between  the  directors  and  Mr.  Ward, 
still  the  matter  being  a  mere  domestic 
matter — a  question  whether  a  particular 
shareholder  should  or  should  not  retire — 
if  the  transaction  was  uUra  vires  the 
directors,  it  was  not  ultra  vires  the  com- 
pany ;  and  having  been  confirmed  by  the 
company,  and  the  company  having  ac- 
quiesced in  it  and  taken  the  benefit  of  it, 
it  could  not  now  be  questioned  by  the 
company.  If  the  company  could  not 
question  it,  neither  can  a  creditor,  for  he 
can  obtain  nothing  but  what  the  company 
can  get  from  the  shareholders.  The 
liability  of  the  shareholders  is  to  the 
company  and  to  no  one  else,  except  as 
regards  the  provisions  relating  to  the 
liability  of  past  members. 

Lush,  L.J. — I  am  of  the  same  opinion, 
and  do  not  think  that  I  can  usefully  add 
anything. 

Soliciton — Emmet,  Son  &  Co.,  agents  for  Wavell 
&  Co.,  Halifax,  for  the  company;  Pil^m  & 
PhillipB,  agents  for  Watson,  Esam  &  Barber, 
Sheffield,  for  Mr.  Ward. 


[IN  THE  COURT  OF  APPEAL] 

Jamxs,  L.J. 
Brett,  L.  J. 

Cotton,  L.J.  >      pikb  v,  fitzqibbov. 
1881. 
March  26. 

Married  Woman — Oovenani — Separaie 
Estaie  —  4/^er-acgutrecI  Property  —  Be- 
straint  on  Anticipaiion, 

The  general  engagements  of  a  manied 
woman  are  payable  out  of  the  sepamie 
estate  she  had  at  the  time  the  engagemeni 
was  entered  into  or  so  much  of  it  asrenudiu 
when  the  judgment  is  recovered  against  her. 
The  liahility  does  not  extend  to  her  after- 
acquired  separaie  property^  nor  to  amf 
separaie  property  which  during  the  eoverhun 
she  w(u  restrained  from  antieipating. 

When  judgment  is  recovered  agamst  a 
married  woman  in  reepect  of  her  general 
engagements  made  during  coverture^  ihs 
proper  enquiry  is,  what  was  the  separate 
estate  which  the  married  woman  had  at  the 
time  of  contracting  the  debt^  and  whether 
that  separate  estate  or  any  part  of  it  sUU 
remains  capable  of  being  reached  by  the 
judgment  and  execution  of  ^e  Oowrt. 

This  was  an  appeal  from  the  dednon 
of  Malins,  V.C.,  reported  49  Law  J.  Bep. 
Chanc.  493. 

In  January  and  June,  1875,  the  defen* 
dant,  a  married  woman,  having  at  the 
time  separate  property,  not  subject  to  a 
restraint  on  anticipation,  by  deeds  core- 
nanted  to  pay  to  the  plaintifb  5,0002.  and 
interest.  In  January,  1880,  her  hosband 
died.  The  plainti&  then  bronfi^t  this 
action  to  enforce  payment  oat  of  her 
separate  estate  of  the  moneys  due  to  thom 
nnder  the  covenant. 

The  Vice-Chancellor,  in  giving  judg- 
ment for  the  plaintiflfs,  held  that  all  the 
separate  prop^ty  of  the  defendant,  which 
immediately  before  the  death  of  her  has- 
band  was  vested  in  her  or  in  any  pencm 
in  trust  for  her,  iudading  any  separate 
estate,  which  daring  oovertare  she  was 
restrained  from  anticipating,  was  charge- 
able with  the  payment  of  the  debt  and 
interest. 

The  defendant  appealed  against  so 
much  of  the  jadgment  of  the  Vice- 
Chancellor  as  ded^ed  iliAt  her  sepante 
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estate,  which  daring  coverture  she  was 
restrained  from  anticipating,  was  charge- 
able with  the  payment  of  the  debt  in 
qaestion. 

Mr,  Cflasse^  Mr,  Da/vey  and  Mr,  Ingle 
Joyce^  for  the  appellant — ^Bestraint  on 
anticipation  is  a  personal  disability  im- 
posed on  a  married  woman,  which  pre- 
vents her  from  doing  anything  by  which 
the  property  so  settled  to  h^  separate 
nse  can  be  alienated.  We  sabmit  it  is 
settled  law  that  contracts  or  engagements 
made  by  a  married  woman  with  a  view 
to  bind  her  separate  estate,  which  she  is 
restrained  from  anticipating,  are  void  and 
do  not  affect  the  property  when  the 
restraint  ceases — 

Johnson  v.  OaUagher^  3  De  Oex,  F.  A 
O.  495 ;  30  Law  J.  Bep.  Ghana 
298; 
The  London  Chartered  Bank  of  Aiu- 
iraUa  v.  Lempriere^  42  Law  J. 
Bep.  Ghanc.  49 ;  Law  Bep.  4  P.O. 
572; 
BoberU  v.  Waihine,  46  Law  J.  Bep. 

Q.B.  552 ; 
In  re  Syhes'  Trueta,  2  Jo.  A  H.  415. 
Mr.  Higgine  and.  Mr.  Begg^  for  the  re- 
spondents.— ^We  say  that  not  only  is  the 
separate  property  which  a  married  woman 
haid  at  the  time  she  contracted  the  debt, 
bat  whatever  separate  property  she  snb- 
seqnently  acquired  and  may  have  at 
the  date  when  judgment  is  recovered 
against  her,  is  liable  to  make  good  the 
debt;  and  that  this  principle  applies  to 
property  which  she  is  restrained  from 
anticipating,  because  the  moment  the 
coverture  ceases,  the  restraint  on  anti- 
cipation also  ceases,  and  then  all  that 
which  was  her  separate  estate  becomes 
liable  to  make  good  the  engagements  she 
entered  into  whilst  covert — 

Ficard  v.  Hine,  Law  Bep.  5  Ghanc 

App.  274 ; 
OoUeH  V.  Diekensan,  Law  Bep.  11  Oh 

D.687; 
Bofftee  V.  Jenkins^  Law  Bep.  6  Oh.  D 

728; 
Mayd   v.   Field,    45  Law  J.   Bep 
Ghanc.  699;  Law  Bep.  3  Gh.  D 
587; 
MeSewry  v.  Daoiee^  89  Law  J.  Bep 
Chano.  866;  Law  Bep.  10  Eq.  88; 
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Huhne  V.  Tenant,  1  Bro.  G.G.  16 ; 
Johnson  v.  Oallagher  (ubi  supra)  ; 
OUve  V.  Oarew,  1  Jo.  &  H.  199 ;  28 

Law  J.  Bep.  Chano.  685 ; 
Vaughan  v.  Vanderstegen,  2  Drew. 

165,  363 ;  23  Law  J.  Bep.  Ghanc. 

793; 
Wright  V.  Ohard,  4  Drew.  673,  702 ; 

1  De  Gez,  F.  &  J.  567 ;  29  Law 

J.  Bep.  Ghanc.  415  ; 
Be  Harvey's  Estate.   Oodfrey  v.  Har^ 

hen,  49  Law  J.  Bep.  Ghanc.  3; 

Law  Bep.  13  Gh.  D.  216. 
Mr.  BeddaUf  for  the  ti'ustees. 

Jambs,  L.J. — ^In  this  case,  had  it  not 
been  for  the  elaborate  judgment  of  the 
Yice-Ghancellor,  and  the  very  elaborate 
and  ingenious  arguments  which  have 
been  for  so  many  hours  addressed  to  us 
in  this  Gourt^  I  should  have  thought  that 
the  question  was  absolutely  free  from 
doubt  and  incapable  of  effectual  argu- 
ment in  respect  of  tiiat  which  is  the  real 
and  substantial  matter  of  the  appeal — 
that  is,  whether  there  can  be  any  charge 
against  the  estate  of  which  the  lady  was 
tenant-for.Ufe  with  a  restraint  upon  anti- 
cipation; for,  twist  it  in  any  way  you 
like,  say  anything  you  like  as  to  the 
number  of  stops  by  which  you  arrive  at 
the  conclusion,  the  conclusion  at  which 
the  Yice-Ghancellor  in  the  Gourt  below 
arrived  at  is,  that  a  person  restrained 
from  anticipation  can  anticipate.  That 
is  the  simple  result  if  it  is  put  in  plain 
English ;  because,  whether  it  is  done  by 
deed,  or  whether  it  is  done  by  letter,  or 
whether  it  is  done  by  the  creation  of  a 
debt  which  in  titie  result  operates  to 
charge  the  property,  it  is  an  alienation  of 
the  property.  It  is  an  anticipation  of  it 
by  which  the  lady  making  the  deed,  or 
signing  the  letter,  or  contracting  the 
debt,  does  deprive  herself  at  the  i^e  of 
something  wnich  she  would  otherwise 
receive.  That  would  seem  to  me  to  be 
too  plain  a  proposition  to  be  seriously 
contested. 

The  case  has  been  put  before  us  upon 
a  matter  which  it  is  necessary  also  we 
should  dispose  of,  because  it  has  arisen  as 
it  seems  to  me  from  a  misapprehension  of 
some  of  the  cases.  It  is  sadd  that  the 
married    woman    having    the    separate 
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estate  has  a  power,  not  of  contraoting  a 
debt  to  be  paid  out  of  that  separate 
estate,  bnt  a  sort  of  equitable  status — I 
really  do  not  know  how  to  express  it — or 
capacity  to  contract  a  debt  not  only  in 
respect  of  that  separate  estate,  but  in 
respect  of  any  separate  estate  she  may 
thereafter  in  any  way  acquire,  because 
equity  enables  her,  having  such  an  estate, 
to  charge  that  estate  and  to  contract 
debts  payable  out  of  that  estate,  so  that 
she  is  released  altogether  in  the  con- 
templation of  equity  from  the  disability 
of  coverture,  and  is  enabled  in  a  Court  of 
equity  to  contract  debts  to  be  paid  and 
satisfied  out  of  any  estate  settled  to  her 
separate  use.  Of  course,  logically  follow- 
ing it  out,  it  is  out  of  any  property  which 
may  afterwards  come  to  her.  In  my 
opinion  there  is  no  authority  for  that; 
and  the  supposed  authority  seems  to  me 
to  arise  entirely  &om  a  misapprehension 
of  the  case  of  Picard  v.  Hine^  and  one  or 
two  other  cases  which  follow  it,  in  which 
the  point  was  neyer  suggested  or  started, 
and  the  language  of  the  decree  merely 
followed  that  which  gave  the  plaintiff  a 
charge  upon  the  separate  estate  remaining ; 
bnt  that  was  based  upon  not  an  afi&rmative 
but  a  negative  of  the  rule  which  has 
been  laid  down  in  other  cases ;  that  is  to 
say,  you  have  a  charge  on  the  estate,  but 
not  so  as  to  prevent  the  operation  of  any 
intermediate  alienation,  and  therefore 
the  enquiry  was  directed  of  what  separate 
estate  remained — but,  of  course,  always 
meaning  what  part  of  that  separate  estate 
remained  in  respect  of  which  she  had  at 
the  time  of  contracting  the  debt  a  jtu 
diaponendi^  and  in  respect  of  which,  there- 
fore, she  had  the  power  of  making  her 
debt  a  charge.  That  is  evidently  what 
was  before  the  Court.  No  such  point 
was  ever  suggested  as  that  she  had 
acquired  the  universal  and  general  power 
of  contracting  debts  to  be  paid  out  of 
any  separate  estate  she  might  afbei^wards 
acquire.  Therefore  it  appears  to  me  that 
the  misconception  in  this  case  has  arisen 
from  not  attending  to  what  the  facts  in 
those  cases  were  in  which  that  enquiry 
was  directed.  I  desire  to  have  it  dis- 
tinctly understood,  as  my  opinion  and  the 
opinion  of  my  coUeaguee,  and  therefore 


the  decision  of  this  Court,  that  in  any 
future  case  the  proper  enquiry  to  be  in- 
serted in  terms  is,  what  was  the  sepa- 
rate  estate  which  the  married  WQman  had 
at  the  time  of  contracting  the  debt  or 
engagement,  and  whether  that  separate 
estate  or  any  part  of  it  still  remaina 
capable  of  being  reached  by  the  judgment 
and  execution  of  the  Court.  That  is  the 
only  remedy,  and  that  is  all  that  ia 
chargeable,  and  all  that  ihe  Court  can 
charge.  That  is  really  what  the  decision 
was  in  Johnson  v.  Oallagker;  that  is  to 
say,  the  debt  of  the  noamed  woman,  al- 
though she  had  separate  estate,  did  not 
prevent  her  disposing  of  the  separate 
estate  which  she  had  at  the  time  of  con- 
tracting the  debt  any  more  than  it  pre- 
vented a  man  from  dispoong  of  any  part 
of  his  estate.  I  am  of  opinion,  therefore, 
that  the  judgment  of  the  Court  below 
must  be  varied  by  striking  out  the  word 
"  including,"  and  substituting  for  it  the 
word  "excluding."  It  is  sufi&cient  to 
state  as  a  warning  in  any  future  ease  that 
the  only  separate  property  which  can  be 
reached  is  the  separate  property  or  the 
residue  of  the  separate  property  that  a 
married  woman  had  at  ike  time  of  con- 
tracting the  engagement  as  to  which  a 
Court  of  equity  allows  her  to  contract. 

Brett,  L.J. — lam  of  the  same  opinion. 
I  think  it  right  to  state  with  deference 
the  reasons  which  have  actuated  xaj  opi- 
nion. Now  at  common  law,  for  reaaons 
of  high  social  policy,  a  married  woman  is 
not  allowed  to  make  any  contract  binding 
upon  herself  or  upon  any  propertj  of 
hers.  In  fact  the  common  law  did  not 
recognise  that  she  had  any  property  or 
could  do  any  act  binding  herself.  It 
seems  to  me,  after  having  read  all  these 
cases  and  listened  to  the  arguments,  that 
it  is  not  true  to  say  that  under  any  cir- 
cumstances equity  has  recognised  or 
invented  a  staius  of  a  married  woman  to 
make  contracts.  Neither  does  it  seem  to 
me  that  equity  has  ever  said  or  alleged 
that  that  whidi  is  now  called  a  contract 
is  a  binding  contract  at  all  in  any  sense 
upon  a  married  woman.  What  equity 
seems  to  me  to  have  done  is  this :  It  has 
recognised  a  peculiar  settlement  as  pnt- 
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ting  a  married  woman  into  the  position 
of  haying  what  is  called  a  separate  estate. 
Equity  has  invented  that  estate,  or 
recognised  it,  and  has  attached  certain 
liabilities,  not  to  the  woman  at  all,  bat 
to  the  estate.  It  seems  to  me  that  the 
decisions  come  to  this:  thab  certain 
promises — I  use  the  word  *'  promises  "  in 
order  to  shew  that,  in  mj  opinion,  thej 
are  not  contracts — when  made,  and  some 
acts  when  done,  by  a  married  woman 
daring  coyertore,  with  reference  to,  or 
perhaps,  to  go  farther,  in  consequence  of 
the  &ot  known  to  the  person  dealing  with 
her  of  her  being  possessed  at  the  time  of 
making  snoh  promise  or  doing  snch  act 
of  a  separate  estate,  will  be  enforced 
against  such  separate  estate  as  she  was 
possessed  of  at  that  time,  or  so  much  of 
it  as  remains  at  the  time  of  judgment 
reooyered  in  respect  of  the  promise  or 
act^  whether  such  judgment  be  recoyered 
during  or  after  the  cessation  of  the 
ooyerture.  That  proposition  so  stated 
does  not  apply  to  separate  estate  coming 
into  existence  after  the  promise  or  act 
which  it  is  attempted  to  enforce. 

It  was  snggested  or  argued  by  Mr. 
Uiggins  that  if  the  law  as  it  exists  up  to 
this  time  did  not  affect  such  other  estate 
— that  is,  an  estate  coming  into  existence 
after  the  promise  or  act^the  Gourt  ought 
now  to  hold  that  it  does,  and  so  make 
new  law.  That  is  a  proposition  to  which 
I  haye  the  strongest  objection.  It  seems 
to  me  that  the  days  are  at  an  end  when 
any  Gourt  in  this  country  ought  inten- 
tionally to  "  make  new  judicial  legisla- 
tion." I  entirely  object  to  that.  There- 
fore, the  decisions  which  seem  to  me  to 
support  the  proposition  which  I  haye 
stated  do  not  apply  to  any  other  estate 
than  that  which  I  haye  described  in  that 
proposition.  I  should  therefore  venture 
to  differ,  and  I  think  it  necessary  to 
differ,  from  so  much  of  the  judgment  of 
the  Yice-Ghancellor  as  says  that  the  pro- 
position would  apply  to  separate  property 
coming  into  existence  (even  although 
there  was  no  other  fetter  upon  it)  after 
the  time  of  the  contract.  I  say  I  think 
it  is  necessary  to  decide  it,  because,  if  that 
proposition  were  true,  it  would  go  a  great 
way  to  deteimine  the  final  proposition 


which  we  have  to  deal  with.  With  r^ 
gard  to  that  final  proposition,  it  seems  to 
me  a  different  estate  from  the  other,  and 
no  decision  of  the  Gourt  of  equity  which 
recognises  that  estate  has  ever  held  that 
the  doctrine  which  is  applicable  to  the 
other  estate  should  be  applied  to  this ; 
and  I  should  decline  myself,  unless 
obliged,  to  g^  further  in  that  direction. 
Moreover,  it  seems  to  me  that  the  terms 
of  this  new  estate — that  is,  where  there 
is  no  power  of  ^  anticipation — would  take 
the  case,  even  if  we  might  go  further, 
entirely  out  of  the  principle  of  the  other ; 
and  that  to  hold  that  such  an  estate  was 
liable  to  these  liabilities  wonld  be,  in  fact, 
to  strike  out  of  the  estate  the  words 
*' without  power  of  anticipation."  No 
case  seems  to  me  to  have  gone  that 
length.  The  case  before  Mr.  Justice  Lush 
of  8}ike^  Tru9U  seems  to  me  to  be  a  deci- 
sion adverse  to  it,  and  with  that  decision 
I  entirely  agree. 

GoTTON,  L.J. — In  this  case  the  Yice- 
Ghancellor  directed  an  enquiry  as  to  pro- 
perty held  to  the  separate  use  of  the 
lady,  whether  she  was  entitled  to  it  at  the 
time  the  contracts  relied  on  by  the  plain- 
tiffs were  entered  into  or  not,  including 
in  such  enquiry  property  which  was 
settled  to  her  separate  use  without  power 
of  anticipation.  The  only  part  of  the 
judgment  against  which  there  is  an  ap- 
peal is  that  part  of  it  which  declares  that 
the  plaintiffs  are  entitled  to  have  their 
debts  paid  out  of  that  portion  of  the 
separate  estate  as  to  wnich  there  is  a 
restraint  on  anticipation ;  and  although  I 
agree  it  is  right  to  correct  the  form  of  the 
order  as  to  the  other  part^  the  question 
does  not  arise  on  the  appeal,  except  as 
regards  this,  that  the  principle  involved 
in  the  declaration,  which,  in  fact,  the 
Yice-Ghancellor  made,  that  the  claim  of 
the  plaintiffs  applied  to  separate  estate  to 
which  she  is  at  the  time  of  the  judgment 
entitled,  although  not  at  the  time  of  con- 
tract, has  a  material  bearing  upon  the 
other  part  of  the  judgment  against  which 
there  is  an  appeal. 

Now  it  would  be  most  strange,  cer- 
tainly, if,  as  regards  the  property  really 
in    question    here,    the  plaiatifi'    could 
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prevail.  I  put  it  to  Mr.  Higgins,  in  the  s 
coarse  of  the  argument,  whether  his  con-^ 
tention  did  not  amount  to  this,  that,  ^ 
although  a  married  woman  entitled  to 
separate  estate,  with  a  restraint  on  antici- 
pation, was  prevented  from  doing  any 
act  which  would  prevent  her  from  enjoy- 
ing during  the  coverture  the  income  of 
the  property,  yet  she  could  do  acts  even 
during  coverture  which  might  intercept 
the  income  of  the  property  after  the 
death  of  her  husband.  ,  Now  the  ex- 
press terms  of  the  trust  are  these — "that 
she  shall  have  no  power  while  under 
coverture  to  dispose  of  the  same  by  way 
of  anticipation ;"  and  does  she  not  antici- 
pate just  as  tnuch,  although  the  disposi- 
tion may  not  arise  by  way  of  anticipation 
and  is  not  to  take  effect  till  after  the  death 
of  the  husband,  as  if  it  were  to  take 
place  the  year  after  the  act  which  dis- 
poses of  the  income  ?  Really  it  is  almost 
a  reductto  ad  ahsurdum  to  say  that  al- 
though she  could  not  by  any  act  charging, 
and  in  that  way  disposing  of,  the  property 
do  so,  yet  she  could,  by  contracting  a 
debt  not  a  charge  upon  the  property, 
dispose  of  it  by  way  of  anticipation  even 
although  the  contract  relied  upon,  not 
directly  charging  the  property,  but  giving 
the  plaintiffs  a  right  to  claim  the  pro- 
perty, was  an  act  during  coverture. 

I  really  think  that  the  argument,  in- 
genious and  able,  on  the  part  of  the 
rospondents,  has  proceeded  on  one  or  two 
fallacies  in  the  use  of  language.  As  I 
understand  their  argument,  it  is  this, 
that  a  Court  of  equity  deals  with  a 
married  woman  who  has  separate  estate 
as  if  she  were  a  feme  sole.  Now  is 
that  correct  ?  That  is  the  point.  First 
of  all,  there  is  one  clear  and  absolute 
distinction.  Can  a  /eme  sole,  or  can  a 
man,  be  restrained  from  anticipating  or 
disposing  by  way  of  anticipation  of  any 
property  to  which  he  is  entitled  ?  No. 
But  a  married  woman  under  coverture 
can.  But  how  and  when  ?  Simply  as 
regards  property  which  she  is  entitled  to 
for  her  separate  use.  So  that  is  one 
instance  how  entirely  the  position  of  a 
married  woman  having  separate  property 
differs  from  that  of  a  feme  sole  as  regards 
her  property,  and  asf  regards^  her  rights 
and  powers  of  disposition  over  it.    Now 


is  it  true  that  she  is  regarded  as  tkfmM 
sole  ?  She  is  regarded  as  t^feme  sole  to 
a  certain  extent,  but  not  as  a  feme  soU 
absolutely,  and  that  is  the  fidlacy.  In 
my  opinion  she  is  regarded  as  a  feme 
sole  only  as  regards  property  which  under 
the  trust  she  is  entitled  to  deal  with,  as  if 
she  were  a/eme  sole  as  to  property  wbich 
she  is  restrained  from  anticipating  she  is 
not,  as  regards  persons  other  than  her 
husband,  in  the  position  of  a  feme  scle. 
As  regards  her  husband,  no  doubt^  she  is 
as  regards  property  settled  to  hcur  sepa- 
rate use,  whether  there  is  restraint  upon 
anticipation  or  not,  treated  as  a  feme 
sole — that  is  to  say,  she,  and  not  her 
husband,  is  the  person  who  alone  can 
receive  and  give  a  discharge  for  the 
money,  and  her  husband  is  absolutely  ex- 
cluded ;  but  as  regards  the  ontaide  worid, 
no,  because,  as  I  pointed  out,  if  there  was 
a  restraint  upon  anticipation  as  agaiikBt 
a  feme  sole,  during  the  non  ca^erkm 
the  restraint  on  anticipation  entirely  fiuk 
and  is  inoperative.  What  is  it  really  ? 
I  apprehend  that  the  passage  in  the  judg- 
ment of  Lord  Justice  Turner  in  /oAfuoii 
V.  Oallagher  really  shews  what  the  doc- 
trine and  principle  is,  namely,  that  as 
regards  property  settled  to  her  separate 
use,  and  which  she  has  the  power  of 
dealing  with  as  a  feme  sole,  she  is  treated 
for  the  purposes  of  assignment  or  for  the 
purposes  of  the  result  of  her  oontraots 
entered  into  or  general  engagements,  u 
if  she  were  a  feme  sole,  but  as  regards 
that  property  only.  He  says  (p.  509), 
"  Courts  of  equity,  on  the  other  hand, 
have,  through  the  medium  of  trusts, 
created  for  married  women  rights  and 
interests  in  property  both  real  and  per- 
sonal separate  from  and  independent  of 
their  husbands.  To  the  extent  of  the 
rights  and  interests  thus  created,  whe- 
ther absolute  or  limited,  a  married  woman 
has  in  Courts  of  equity  power  to  alienate, 
to  contract  and  to  enjoy ;  in  hct,  to  use 
the  language  of  all  the  cases,  from  the 
earliest  to  uie  latest,  she  is  considered  in 
a  Court  of  equity  as  a  feme  sole  in  re- 
spect of  property  thus  settled  or  secared 
to  her  separate  use.*'  That  is  to  say,  as 
regards  property  which  under  the  trust 
she  can  dispose  of  and  alienate,  she  is 
considered  as  a  feme  sole^    Thm  asr^ 
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gardfl  that,  it  is  limited  at  once  to  tlie  pro- 
perty which  is  BO  limited  and  settled; 
and  that  most  of  necessity  mean  the  pro- 
perty to  which  at  the  time  of  entering 
into  her  contracts  she  is  so  sitoated.    ^ 
regards  any  fdtnre  property,  who  can  tell 
whether  she  will  oyer  have  any  ?     Who 
can  tell  how  the  separate  nse  will  be 
limited  or  restricted  ?   Therefore,  looking 
to  those  words  in  the  judgment  which 
clearly  apply  only  to  property  on  which 
there  is  no  restraint  on  anticipation,  and 
looking  at  the  terms  of  the  conclading 
sentence,  it  is  not  that  a  married  woman 
having  separate    estate  is  treated  as  a 
/erne   sole^  bat  that  only  as  regards  her 
power  of  dealing  with  the  property,  and 
as  regards  the  consequences  on  that  pro- 
perty of  her  general  dealings  she  is  to  be 
considered  as    if  she   were  a  feme  sole. 
That,  I  think,  gets  rid  of  the  argument 
ol  the  respondents,  for  I  can  haidly  see 
how,  if  a  married  woman  having  separate 
property  is  to  be  considered  as  a  feme 
ioUy  so  that  her  engagements  can  be  made 
available,  not  only  as  against  the  separate 
property  she  has  at  the  time  of  the  en- 
gagement, but  at  the  time  when  the  judg- 
ment is  sought  to  be  enforced,  all  general 
property  which  when  she  was  discovert, 
she  then  has,  if  held  in  trust,  is  not  to 
be  made  available  in  a  Court  of  equity. 
Now  there  is  one  other  point  which  one 
ought  to  deal  with.     It  is  said  that  here 
is  an  equitable  execution,  and  there  being 
equitable  execution,  that  ought  to  apply 
to  everything  the  Court  of  equity  can 
reach  at  the  time.     The  answer  to  that  is, 
that  the  engagement  of  a  married  woman 
is  one  which  the  Court  of  equity  treats 
her  as  having  power  to  make  solely  as 
against  the  property  which  at  the  time 
was  settled  to  her  separate  use  with  no 
restraixit  on  anticipation,  and,  as  regards 
any  property  subsequently    coming  in, 
altiiough  it  might  be  reached  by    the 
Court  of  equity  by  way    of   equitable 
execution,  it  is  property  which  before  the 
contract  in  question  was   not  so ;  and 
therefore    not    property    to     be    made 
available  in  a  Court  of  equity  in  respect 
of  an  engagement  which,  as  against  that 
property,  is  no  contract  at  iJl,  and  no- 
thing  that  a  Court  of  equity  can  en- 
force.    That,  I  think,  dispcwes  of  the 
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general  argument  on  behalf  of  the  re- 
spondents.    In  my  opinion,  therefore,  it 
is  impossible  to  say  that  here  there  is  any 
right  to  claim,  after  the  coverture,  pro- 
perty which  was  settled  at  the  time  to 
her  separate  use  with  a  restraint  upon 
anticipation;  and,  in  my  opinion,  there 
is  no  ground  for  saying  that  the  property 
subsequently  acquired  by    her  for  her 
separate  use,  without  restriction    as  to 
anticipation,  can  be  made  available  in 
answering  her  general  engagements  any 
more  than  it  could  her  specific  engage- 
ments entered  into  when  she  had  some 
separate  property,  although  not  the  pro- 
perty in   question.      It  is  right  that  I 
should  say  one  word  as  to  the  cases  cited. 
As  regards  the  case  of  Godfrey  v.  Ha/rhenj 
before  Vice- Chancellor  mil,  which  was 
pressed  upon  us,  that  to  some  extent 
fiftvours  the  contention  of  the  respondent. 
I  think  it  better  not  to  give  my  opinion 
on  the  express  point  decided  there  until 
it  comes  to  the  Court  of  Appeal ;    but 
that  went  very  much  further  thm  the 
case  it  was  supposed    to    follow.      His 
decision,  as  I  understand  it,  was  that  the 
power  of  appointmenfc  connected  with  the 
separate  life  estate  when  exercised  made 
it   separate  property.      In    The  London 
Chartered  Bank  of  Australia  v.  Lenvpriere 
there  was  power  to  appoint  by  deed  or 
will,  which  makes  a  great  difference  be- 
tween that  case  and  the  case  before  Vice- 
Chancellor  Hall.    However,  I  express  no 
opinion  upon  that  case  except  to  point 
out  that  distinction  distinctly,  leaving  the 
case  entirely  free  if  and  when  it  comes 
before  the  Court  of  Appeal. 


Solicitors—Harting  &  Son,  for  appellant;  Duffield 
&  Bruty  and  Stevens  &  Go.,  for  respondents. 
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In  re  the  mutual  bocibtt. 


Jbssel,  M.B. 
1881 
March 

Oonipany  —  Oontributory  Summons  in 
Winding-up — Bepresentative  Oase — Costs, 

The  costs  of  a  r&presentatwe  contributory 
summons  in  the  winding  up  of  a  company 
are  not  to  he  allowed  as  between  solicitor 
and  client. 

Part's  Case  (Law  Bep.  10  Eq.  622)  not 
followed  on  this  point. 

This  was  a  summons  by  a  oontributory 
of  the  above-named  company,  now  in 
course  of  winding  up,  and  had  been 
selected  as  a  representative  case.  The 
facts  do  not  appear  to  call  for  a  report, 
but  on  the  question  of  costs 

Mr.  Dwoey  and  Mr.  Whitehome,  for  the 
contributory,  submitted  that  he  ought  to 
have  his  costs  out  of  the  assets  of  the 
company,  and  that  they  should  be  allowed 
him  as  between  solicitor  and  client.  They 
cited 

Pa/rfs  Oase  (ubi  supra) , 
in  which  the  Yice-Ghancellor  Bacon, 
after  deciding  the  case,  said  that  as  it 
was  a  representative  case  the  costs  of 
both  parties,  as  between  solicitor  and 
client,  would  come  out  of  the  estate. 

Mr.  Ohitty  and  Mr.  Buckley  appeared 
for  the  liquidator. 

The  Mastsb  of  the  Bolls. — I  am 
rather  alarmed  at  that.  1  am  not  inclined 
to  establish  that  rule.  He  may  take  his 
costs  out  of  the  assets,  but  only  as  be- 
tween party  and  party.  If  a  shareholder 
is  suing  on  behalf  of  himself  and  all  the 
other  shareholders,  or  a  creditor  is  suing 
on  behalf  of  himself  and  all  the  other 
creditors,  he  does  not  get  costs  as  between 
solicitor  and  client.  I  shall  not  establish 
any  such  rule.  It  is  entii^ly  contrary  to 
the  whole  practice  of  the  old  Court  of 
Chancery. 

SoUeitoni— Mnmu  &  Longden,  for  contribiitoiy ; 
Linklater  &  Co.,  for  liquidator. 


[IN  THE  COURT  OP  APPBiO.] 

Bankbuptct. 
James,  L.J. 

Bbett,  L.  J.    I       Ex  parte  hall  ;  in  re 
Cotton,  L.  J.  i  alvbh. 

1881. 
Jan.  21. 

Bankruptcy — Time  for  Appeal — Twenhf- 
one  Days — Appeal  from  County  Oourt  to 
Chief  Judge — From  Chief  Judge  to  0(mrt 
of  Appealr-^Bules  of  CouH,  1875,  ruts  143 
— Bankruptcy  Order  of  the  26th  of  May, 
1873. 

In  appeals  in  bankruptcy  from  the  Oownty 
Court  to  the  Chief  Judge  the  old  bankrupt^/ 
rule  still  applies,  and  therefore,  in  the  com* 
putation  of  the  twenty-one  dayswiMnwhck, 
by  rule  143  of  Bankruptcy  Buies,  1870, 
an  appeal  must  be  entered  with  the  Begis- 
trar,  Sundays  are  sHU  excluded, 

Secus,  in  appeals  from  Chief  Judge  to 
the  Oourt  of  Appeal, 

The  County  Court  Judge  gave  his  de- 
cision in  the  matter  of  the  buikmptoy  on 
the  6th  of  May,  1880. 

On  the  31st  of  May,  1880,  notice  of 
appeal  to  the  Chief  Judge  was  given,  so 
that  if  the  Sundays  that  oocurrea  in  that 
interval  were  held  to  be  included  the  ap* 
peal  would  have  been  too  late. 

Upon  opening  the  appeal  before  the 
Chief  Judge  an  objection  was  raised  to 
that  effect,  but  was  overruled. 

If  the  Sundays  were  held  to  be  included 
the  appeal  would  have  been  too  late. 

Mr.  Toumsend  (Mr,  Ince  with  him)  ap< 
pealed.— The  143id  rule  of  the  Bank- 
ruptcy  Bules  of  1870,  providing  that  an 
appeal  against  a  decision  of  the  County 
Court  Judge  shall  be  entered  with  the 
Begistrar  not  later  than  twenty-one  days 
from  the  decision,  has  been  held  to  be 
varied  by  rules  9  and  15  of  Order  LYIII., 
and  the  twentv*one  days  to  date  not,  as 
has  been  held  in  bankruptcy,  from  the 
date  of  the  pronouncing  but  of  the  sign- 
ing  of  the  order-* 

Ex  parte  Oarrard;  in  re  Lewer,  46 
Law  J.  Bep.  Bai^.  70;  Law Bep. 
5  Ch.  D.  61. 

The  question  is,  whether  the  new  Bales 
of  Court  have  varied  the  old  bankraptof 


Vol.  50.] 

Ex  parte  Hall ;  iu  re  Alven  (AppJ),  Bankr, 

mle  in  appeals,  not  only  to  the  Gonrt  of 
Appeal  from  the  Chief  Jndge,  bnt  also 
from  the  County  Conrt  Judge  to  the 
Chief  Jndge.     In 

Ex  parte  Viney ;  in  re  Oilbertf  46  Law 
J.  Rep.  Bimkr.  80;  Law  Bep.  4 
Ch.  D.794, 
it  was  held,  overmling  the  Bankruptcy 
Order  of  the  26th  of  May,  1873,  by  which 
Sundays  are  excluded  in  the  computation 
of  the  twenly-one  days  for  appeal,  that 
the  Sundays  are  now  to  be  included. 

By  Order  LVIL  rule  2,  Sundays  are 
to  be  excluded  when  the  limited  time  is 
less  than  six  days. 

We  say  the  new  rules  now  prevail,  both 
as  regards  appeals  from  the  County  Court 
Jndge  to  the  Chief  Judge,  and  also  from 
the  Chief  Judge  to  the  Court  of  Appeal. 

Mr.  Wvnslow  and  Mr,  De  Oasiro  were 
not  heard* 

Jambs,  L.  J. — ^This  appeal  must  be  dis- 
missed. As  between  the  Chief  Judge  and 
this  Court  the  Judicature  Act  applies, 
bat  as  reg^ards  appeals  from  the  County 
Court  to  the  Chief  Judge  that  Act  does 
not  apply,  and  the  old  rule  in  bankruptcy 
still  prevails. 

Brbtt,  L.J.,  concurred. 

Cotton,  L.  J. — Ex  parte  Viney  came  by 
way  of  appeal  to  this  Court ;  and  the  rules 
nnder  the  Judicature  Act  applying  to  all 
appeals  to  this  Court,  we  neld  that  they 
would  apply  in  that  case,  and  not  the  old 
mle  in  bankruptcy.  Here  the  appeal  is 
an  appeal  in  bankruptcy  and  the  bank- 
mptcy  mle  must  apply. 


Solicitors— George    Fresswell,    for   appellant; 
Clarke,  Rawlins  &  Clarke,  for  reppondent. 
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Pleadiny — Order  XIX»  rule  3 — Goun- 
ter-claim  —  Jurisdiction  —  Laiidhrd  and 
Tenant — Tenant'Ot-unll — Forcible  Entry — 
5  Bich.  2.  0.  8 — Damages, 

A  eounter^cUdm  may  he  hrought  in  re^ 
sped  of  a  cause  of  actum  arising  after  the 
issue  of  the  writ  in  the  original  actuyii, 

A  tenanUat'Will  holding  over  after  notice 
to  quit  cawnot  recover  damages  against  his 
landlord  for  forcible  entry  and  eviction,  hut 
he  can  recover  in  respect  of  collateral  injury 
to  furniture, 

Newton  v.  Harland  (1  Man.  do  G.  644 ; 
1  So.  N.B.  474)  followed. 

This  was  the  trial  of  an  action  and 
counter-claim  brought  in  consequence  of 
disputes  which  arose  in  respect  of  an 
affreement-between  Charles  Beddall,  one 
of  the  plaintiffs,  and  the  defendant,  Wm. 
L.  Maitland,  for  the  carrying  on  the 
business  of  nurserymen  at  Merton,  which 
was  entered  into  in  January,  1877. 

The  statement  of  claim  alleged  that  the 
effect  of  the  agreement  was  to  constitute 
the  defendant  a  servant  and  manager  of 
the  business.  That  on  the  8th  of  November, 
1878,  the  plaintiff  Beddall  assigned  his 
interest  in  the  premises  and  the  business 
and  stock-in-trade  to  his  co-plaintiff,  H. 
T.  Poulton.  That  after  that  date  notice 
was  given  to  the  defendant  to  determine 
his  employment  as  manager  and  to  give 
up  possession  of  a  dwelling-house  on  the 
premises  which  he  occupied  as  manager. 
The  plaintiffs  claimed  a  declaration  of 
title  to  the  nursery,  an  injunction  re- 
straining the  defendant  from  interfering 
with  the  business  and  certain  consequen- 
tial  relief. 

The  defendant  alleged  that  the  agiee- 
ment  constituted  a  p^nership.  He  put 
in  a  counter-claim  by  which  he  claimed 
damages  for  breach  of  contract  and  for 
injuries  alleged  to  have  been  done  to  him 
by  the  plaintiffs,  and  account  and  a  lien 
on  the  premises. 

Part  of  the  wrongful  acts  alleged  by 
the  counter-claim  consisted  of  forcible 
ejectment  at  a  date  subsequent  to  the 

3  V 
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issue  of  the  writ.  The  counter-claim 
alleged  that  the  plaintiff  H.  T.  Poulton, 
aided  and  abetted  therein  by  the  plaintiff 
Charles  Beddall,  on  the  5th  of  January, 
1880,  unlawfully  and  by  force  ejected  the 
defendant  from  the  house  occupied  by 
him,  violently  put  him  and  his  family  out 
of  the  said  house  and  also  violently  and 
recklessly  put  and  throw  out  and  un- 
lawfully took  possession  of  and  damaged 
his  goods  and  effects,  and  by  such  unlaw- 
f  ul  acts  caused  him  loss  to  the  extent  of 
1,000Z.  and  upwards. 

Mr,  Ooohson  and  Mr,  E.  8,  Ford  argued 
the  plaintiffs'  case  on  the  action. 

Mr,  Beaumont  argued  for  the  defence, 
and  was  opening  the  counter-claim  when 
objection  was  taken  by  Mr.  Gookson  to 
jurisdiction  in  a  counter-claim  in  respect 
of  a  cause  of  action  which  arose  since  the 
issne  of  the  writ  in  the  original  action. 
He  relied  on 

The    Original    Hartlepool    Oollieries 
Oompany  v.  Qibhf  46  Law  J.  Hep. 
Ghana.  311 ;  Law  Eep.  5  Gh.  D. 
713; 
Vavasseur  v.  Krupp,  Law  Bep.  15 
Gh.  D.  474. 
Mr,  Beaumont^  contra,  contended  that  a 
counter-claim  was  in  the  nature  of  a  fresh 
action,  and  relief  could  be  given  upon  it 
in  respect  of  any  cause  of  action  accrued 
before  the  counter-claim  was  put  in — 
Child  V.  Btenning,  47  Law  J.  Bep. 
Ghanc.  371;   48  ibid.  992;  Law 
Bep.  7  Gh.  D.  413 ;  ibid.  11  Gh. 
D.  82 ; 
Fritz  V.  Hohson,  49  Law  J.  Bep. 
Ghanc.  321 ;  Law  Bep.  14  Gh.  D. 
542; 
Ohaifield  v.  Sedgwick,  Law  Bep.  4 

G.P.  D.  459 ; 
Neale  v.  Olarhe,  Law  Bep.  4  Ex.  D. 
286. 
Mr,  Oookson  referred  to 
StooJee  V.  Taylor,  49  Law  J.  Bep.  Q.B. 

857  ;  Law  Bep.  5  Q.B.  D.  569 ; 
Winterfield  v.  Bradnvm,  47  Law  J. 
Bep.  Q.B.  270, 
as  throwing  light  on  the  meaning  of  a 
cross  action  and  counter-claim. 

Fbt,  J,f  said-— The  point  which  now 
arises  for  my  determination  is  one  upon 


which  the  Master  of  the  Bolls  has  in  the 
case  of  The  Original  Hartlepool  CoUieriet 
Company  v.  Oibb  expressed  a  decided 
opinion.  He  has  held  that  the  damages 
claimed  by  the  counter-claim  mast  be 
limited  to  the  date  when  the  writ  in  the 
original  action  was  issued.  The  result  of 
that  of  course  is  that  a  counter-claim  can 
never  extend  to  any  right  of  action  subse- 
quent to  the  date  of  the  original  writ.  The 
point  is  one  of  very  gpreat  importance  in  re- 
gpilating  the  proceedings  under  the  Judi- 
cature Act,  and  as  1  have  the  misfortune 
to  differ  in  opinion  from  the  Master  of 
the  Bolls,  I  desire  to  encourage  an  appli- 
cation to  the  Gourt  of  Appeal  in  oider 
that  the  qnestion  may  be  finally  deter- 
mined. 1  need  not  say  that  in  differing 
as  1  do  from  the  Master  of  the  Bolls  1 
differ  from  him  with  the  greatest  defer- 
ence and  the  greatest  doubt  of  the  cor- 
rectness of  my  own  opinion ;  bat  having 
as  it  happens  a  strong  opinion  of  my  own 
upon  this  matter;  1  think  it  desirable  and 
right  to  express  it. 

The  provision  of  the  Act  of  Parliament 
which  creates  the  power  to  make  a  coun- 
ter-claim is  section  24,  sub-section  3  of 
the  Judicature  Act  of  1873,  and  that  pro- 
vides that,  ''  The  said  Gourts  respectively 
and  every  Judge  thereof  shall  also  have 
power  to  g^rant  to  any  defendant  in  re- 
spect of  any  equitable  estate  or  right  or 
other  matter  of  equity,  and  also  in  respect 
of  any  legal  estate,  right  or  title  claimed 
or  asserted  by  him,  all  such  relief  aeainst 
any  plaintiff  or  petitioner  as  such  defen- 
dant shall  have  properly  claimed  by  his 
pleadings,  and  as  the  Gourts  respectively 
or  any  Judge  thereof  might  have  granted 
in  any  suit  instituted  for  that  purpose  by 
the  same  defendant  against  the  sune 
plaintiff  or  petitioner."  These  words  are 
of  the  utmost  generality,  and  appear  to 
me  to  give  an  mdependent  right  to  the 
defendajit  to  commence  an  independent 
action  against  the  plaintiff;  and  I  find 
nothing  whatever  in  them  either  in  letter 
or  in  spirit  which  confines  the  n^ht  of 
the  defendant  to  some  cause  of  action  or 
dispute  vested  when  the  plaintiff  cam- 
menced  his  original  action.  Then  when 
I  turn  to  the  rules  and  forms  of  pleading 
appended  to  the  Act,  I  find  notiiing  in 
th^m  which  seems  to  me  to  inter&re  with 
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the  generality  of  those  words.    The  3rd 
rule  of  Order  XIX.  provides  that  **a 
defendant  in  an  action  may  set  off,  or  set 
np,  by  way  of  counter-claim  against  the 
claims  of  tiie  plaintiff,  any  right  or  claim, 
whether  such  set-off    or   counter-claim 
sound  in  damages  or  not,  and  such  set-off 
or  counter-claim  shall    hare  the   same 
effect  as  a  statement  of  claim  in  a  cross 
action,  so  as  to  enable  the  Court  to  pro- 
nounce a  final  judgpnent  in  the  same 
action,  both  in  the  original  and  on  the 
cross  claim."     It  is  to  my  mind  evident, 
then,  that  there  is  no  intention  to  confine 
the  claim  made  by  the  counter-claimant 
to  damages,  or  to  an  action  of  the  same 
nature  as  the  original  action ;  and  there- 
fore, when  it  is  said  that  the  defendant 
may  set  up  against  the  claims  of  the 
plaintiff  a  claim  of  his  own,  it  does  not 
mean  necessarily  that  that  is  a  claim 
ejtudem  generUy  because  it  says  expressly 
*'  whether  such  set-off  or  counter-claim 
sound  in  damages  or  not."     The  plain- 
tiffs' right  may  be  in  damages,  the  defen- 
dant's  right  may  be  to  an  injunction  or 
to  any  other  equitable  relief  not  sounding 
in  damages,  and  therefore  there  is  nothing 
to  limit  ihe  nature  of  set-off  or  setting  up 
Against  the  claim,  so  as  merely  to  coun- 
teract  the  claim,  or  which  confines  the 
'ight  of  the  defendant.     It  is  quite  true 
that  in  Order  XX.  provision  is  made  for 
enabling  the  defence  to  be  brought  down 
^A  date  later  than  the  commencement 
of  ibe  action,  and  the  Master  of  the  Bolls 
^aa  inferred  from  thence  that  the  coun- 
ter-ciaim  not  being  mentioned    cannot 
J^fend     down  to  the  same  date  as  the 
^ftuce.     It  so  happens  that  I  read  the 

iit    **^    ^  ^^^  different  way.     I  think 

f^  ^^^  rule  introduces  this  liberty  with 

®^*^    to  defence  only,  because  the  liberty 

tke^^^  with  regard  to  counter-claim  by 

Dg^j^  ^"^^^^tute,  and    therefore  it  was  not 

en^w^^^ry  for  the  rule  to  have  any  refer- 

j  ^^^^  the  counter-claim. 
Btpii^^^^^not  help  observing  that  the  con- 
ap^^^^itDn  of  the  Master  of  the  Bolls 
Bg^T^^^  to  me  to  be  open  to  this  very 
^^f^  ^^  objection,  that  it  requires  the 
j^jt^2^^ant,  who  has  separate  causes  of 
q{   ^-^^  beginning  before  and  after  the  date 

^^^^^  original  writ,  to  separate  those 
of   action;  the  one  which  goes 


cau^, 


down  to  the  date  of  the  original  writ  he 
may  ventilate  by  means  of  a  cross  claim ; 
in  respect  of  the  other  ^  must  issue  an 
independent  writ.    Now  I  think  that  the 
general  spirit  of  the  Judicature  Acts  is 
especially  to  prevent  multiplicity  of  pro- 
cedure, and  to  enable  the  parties  to  settle 
as  far  as  may  be,  by  one  hearing  and  one 
judgment,  all  questions  in  controversy 
between  them.     If  I  confine  the  ambit 
of  the  counter-claim  to  causes  of  action 
before  the  original  writ,  I  should  interfere 
in  many  cases  with  the  power  of  the 
defendant  to  obtain  by  one  single  ad- 
judication the  settlement  of  all  rights 
between  him  and  the  plaintiff.    But  I 
am  veiy  much  confirmed  in  the  view 
which  I  take  by  the  case  of  Stooke  v. 
Taylor,  to  which  Mr.  Cookson  hascalledmy 
attention.    Now,  there  I  find  a  reference 
to  the  earlier  case  of  Wini&field  v.  Brad" 
ntwn,  where  the  Lord  Justice  Brett  said 
this:  "A  counter-claim  is  sometimes  a 
mere  set-off;  sometimes  it  is  in  the  nature 
of  a  cross  action ;  sometimes  it  is  in  re- 
spect of  a  wholly  independent  transaction. 
I  think  the  true  mode  of  considering  the 
claim  and  counter-claim  is,  that  they  are 
wholly  independent  suits,  which  for  con- 
venience of  procedure  are  combined  in 
one  action."     Now  I  take  the  liberty  of 
saying  that  I  concur  entirely  in  that  view. 
It  seems  to  me  to  be  the  sound  expression 
of   the   result  of  the  Judicatare  Acts. 
The  late  Lord  Chief  Justice  also,  in  the 
case  of  Stooke  v.  Taylor,  said  this:  "The 
law  as  to  the  difference  between  set-off 
and  counter-claim  is  correctly  stated  by 
Mr.  Pitt  Lewis  in  his  very  useful  work 
on  Cmmty  Court  Practice  (p.  321).     *A 
set-off,'  he  says,  *  would  seem  to  be  of  a 
different  nature  from  a  defence,  inasmuch 
as  a  set-off  appears  to  shew  a  debt  balanc- 
ing  the  debt  claimed  by  the  plaintiff,  and 
thus  leaving  nothing  due  to  him ;  while 
a  counter-claim,  it  would  seem,  consists 
of  a  cross  claim,  not  necessarily  extin- 
guishing  or  destroying  the  plaintiff's  de- 
mand.'   In  other  words,  a  set-off  appears 
to  consist  of  a  defence  to  the  original 
claim  of  the  plaintiff.     A  counter-claim 
is  the  assertion  of  a  separate  and  indepen- 
dent demand,  which  does  not  answer  or 
destroy  the  original  claim  of  the  plaintiff. 
The  right  to  rely  on  a  set-off  has  long 
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existed.  The  right  to  set  up  a  coanter- 
claim  was  first  gi^en  by  the  Jadicature 
Acts.'; 

I  will  refer  to  another  passage  in  the 
judgment  of  the  Lord  Chief  Justice  at  an 
earlier  page.  "  This  reasoning  '*  (that  is, 
the  reasoning  which  he  has  referred  to) 
"  does  not  apply  to  a  counter-claim,  the 
efiect  of  which,  as  distinguished  from  a 
mere  set-off,  is  altogether  different.  It  is, 
as  I  have  already  pointed  out,  to  all  intents 
and  purposes  an  action  by  the  defendant 
against  the  plaintiff.  It  is  not  confined 
to  debts  or  liquidated  damages.  It  is 
not  even  necessary  that  the  claim  should 
be  analogous  to  that  of  the  plaintiff.  A 
claim  founded  on  tort  may  be  opposed  to 
one  founded  on  contract,  or  vice  versa. 
But  the  most  striking  difference  is,  that 
the  counter-claim  operates  not  merely  as 
a  defence,  as  does  the  set-off,  but  in  all 
respects  as  an  independent  action  by  the 
defendant  against  the  plaintiff.*'  In  that 
view  I  again  take  the  liberty  of  saying  I 
entirely  concur. 

The  Master  of  the  Bolls  in  the  case  of 
Vavcasewr  v.  Kruppj  to  which  my  atten- 
tion has  been  called,  held  that  the  counter- 
claim fails  or  falls  to  the  ground  with  the 
original  cause  of  action.  If  the  view  of 
the  late  Lord  Chief  Justice  of  England 
and  of  Lord  Justice  Brett^  and  also,  I 
may  add,  of  Mr.  Justice  Manisty,  in  the 
same  case  of  Stooke  v.  Taylor,  be  the 
correct  one,  that  the  counter-claim  con- 
stitutes a  wholly  independent  suit,  it  would 
seem,  to  say  the  least,  doubtful  whether 
the  decision  of  Vavasseur  y.  Krupp  is 
correct ;  and  I  only  refer  to  that  for  the 
purpose  of  adding,  that  it  appears  to  me 
that  the  decision  in  that  case  is  one  of  great 
inconvenience,  because  the  result  is  this, 
that  if  a  defendant  chooses  to  bring  an 
independent  action,  he  goes  on  with  it 
whether  the  plaintiff  proceeds  with  his 
action  or  not;  whereas  if  he  states  the 
same  cause  of  action  by  counter-claim, 
the  defendant's  right  to  recover  in  that 
action  is  defeated,  however  great  may 
have  been  the  expense  in  preparing  for 
it,  by  the  plaintiff  simply  dropping  his 
original  action.  I  express  no  other 
opinion  upon  it  than  to  say  that  I  do  not 
feel  I  ought,  on  the  ground  of  that  de- 
cision of  the  Master  of  the  Rolls,  to  do 
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other  than  express  the  opinion  I  hare 
with  regard  to  this  case.  I  am  very 
anxious,  I  repeat,  that  the  matter  shoald 
be  decided  by  the  Court  of  Appeal ;  bat 
meanwhile  I  wink  it  my  duty,  considering 
it  is  a  matter  of  general  and  public  in- 
terest and  one  in  which  the  GoiuiB  appear 
to  me  to  differ,  to  act  on  my  own  opinioii. 
Therefore  I  shall  allow  Mr.  Beaumont  to 
proceed  with  that  part  of  his  case. 

Mr,  Beaumont,  in  continuing  his  argu- 
ment, contended  that  even  in  the  view 
that  the  defendant  was  a  mere  tenant-at> 
will,  his  original  possession  being  lawful, 
the  plaintiffs,  by  force  of  5  Rich.  2.  c.  8, 
were  wrongdoers  in  forcibly  entering  and 
evicting  him,  and  were  liable  in  damages 
in  respect  of  that  wrongful  condnot  At 
the  very  least  they  were  liable  for  injary 
to  his  furniture  and  family — 

Newton  ▼.  Harland  (ubi  supra) ; 
Hillary  v.  Oay,  G  Gar.  &  P.  284. 
Mr.  Goohson  replied  on  the  action,  and 
in  defence  to  the  counter-claim,  said— If 

Newton  ▼.  Harland  (ubi  supi'a) 
were  good  law,  it  was  distingnishable  in 
that  the  plaintiff  Ponlton  luid  been  lei 
into  possession  peaceably,  and  was  after- 
wards locked  oat  before  he  took  forcible 
possession.     The  possession  of  the  defen- 
dant had  not  a  lawful  origin,  and  the 
plaintiff  Poulton  was  justified  in  using 
force  to  turn  out  a  mere  trespaasar — 
Lows  V.   Telford,  45  Law  J.  Bep. 
Exch.  613  ;  Law  Rep.  1  App.  Gas. 
414. 
But 

Newton  v.  Harland  {ubi  supra) 
is  not  a  binding  authority ;  and  as  matter 
of  law  the  defendant  at  highest  was  a 
mere  tenant-at-will,  holding  over,  not- 
withstanding notice  to  quit,  and,  being 
himself  a  wrongdoer  in  the  matter,  had 
no  civil  remedy  and  could  recover  no 
damages — 

Junes  V.  Ghapman,  2  Exch.  Rep.  803; 

18  Law  J.  Rep.  Exch.  456; 
Harvey  v.  Brydges,  14  Mee.   A  W. 
437  ;  14  Law  J.  Rep.  Exch.  272; 
Bavis  V.  BurreU^  10  Com.  B.  Bep. 

821; 
Pollen  V.  Brewer,  7  ConL  B.  Bep. 
N.S.  371. 
Fbt,  J.,  gave  judgment  for  the  plaintiffii 
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on  the  action  and  part  of  ih^  connter- 
dbum,  and  reserved  his  judgment  on  that 
part  which  related  to  damages  to  the 
fdmiture. 

Fbt,  J.  (on  March  8),  stated  the  nature 
of  the  counter-claim,  and  said  that  claim 
divided  itself  into  two— one  for  entry 
and  eviction,  the  other  for  injury  done 
to  the  furniture  and  effects  of  the  defen- 
dant.   Separate  considerations  arise,  in 
my  opinion,  in  respect  of  the  two  claims. 
According  to  the  evidence,  the  defendant 
was  a  manager,  and  was  not  in  exclusive 
possession  of  the  nursery ;  but  as  to  the 
hoiise,  he  was  in  possession  as  tenant-at* 
will ;  and  I  have  come  to  the  conclusion 
tbat  the    plaintiff    Poulton    did    make 
forcible  entry  into  the  house.     There  are 
two  accounts  before  me  of  what  happened. 
According  to  the  evidence  of  one  witness, 
the  plaintiff  Poulton  originally  got  into 
the  honse  peaceably,  and  on  going  out 
J^  locked  out,  and  afterwards  effected 
forcible  entry.      The  defendant's  account 
w  different.     In   my  opinion  it  is  im- 
'aaterial  which  version  is  true,  and  I  hold 
,  **  the  whole  result  was  a  forcible  entry 
•^f"®  plaintiff  Poulton. 
-Tile  questions  which  arise  in  that  state 
Circumstances  are  complicated  by  the 
*^«tt  the  possession  of  the  defendant 
Jr    ^'ilawful,   and   the  entry  was  also 
^  ^^^^^^\     the     taint    of    unlawfulness 
^"^oet^in^  the  acts  of  both  parties.     The 
g^*^^"ftiJness  of  the  entry  arises  from  the 
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of  5  Rich.  2.  c.  8,  which  enacts, 
A^  -^  none  from  henceforth  make  any 
(m^^  i:iito  lands  and  tenements  but  in 
^jj^  '^v^here  entry  is  given  by  the  law, 
i^j^L  ^*^  Quch  case  not  with  strong  hand  nor 
pji^^^^^^^Hultitude  of  people,  but  only  in 
tii^^^^-^le  and  easy  manner."  That  sta- 
^jij  ^'•^^^ates  one  of  the  greatest  differences 
a^d  ^  exists  in  our  law  between  being  in 
ejp^j^^^^^ii  of  possession,  which  is  familiarly 
ig  ni-^^^cd  by  the  saying,  "that  possession 
^jjj^^^^tenths  of  the  law."  The  result  is, 
]j0  ^w^'^^Gre  a  man  is  lawfully  in  possession 
twi^^S^  use  such  force  as  is  necessary  to 
\^  -^is  possession.  But  if  a  trespasser 
Q^^^  ^^\)tiuned  possession  lawfully,  the 
^i^  ^  may  not  have  recourse  to  force, 
/^^st  have  recourse  to  the  civil  Court 


seems  to  be  that,  inasmuch  as  his  posses- 
sion was  unlawful,  the  defendant  can  re- 
cover no  damages  for  the  wrongful  entry. 
The  statute  which  makes  the  forcible 
entry  unlawful  provides  a  penalty,  but 
gives  no  civil  remedy.  With  respect, 
however,  to  injury  to  furniture,  a  right 
of  action  does  arise,  because  the  defen- 
dant in  such  an  action  cannot  allege  that 
his  possession,  which  was  contrary  to  the 
statute,  was  lawful,  therefore  his  plea  of 
lawful  possession  fails. 

That  appears  to  me  to  be  the  result  of 
the  cases.  The  leading  authority  on  the 
point  undoubtedly  is  the  case  of  Newton 
V.  Harland.  That  case  evoked  a  great 
difference  of  opinion  among  the  Judges. 
It  was  tried  no  less  than  three  times,  and 
must,  in  my  judgment,  be  considered  as 
expressing  the  law  on  the  subject.  In 
that  case,  upon  the  pleading  the  plaintiff 
and  his  wife  declared  for  an  assault  on  the 
wife  and  forcing  her  into  the  street,  and 
the  defendants  justified  by  reason  of  the 
landlord  being  in  the  lawful  possession  of 
the  house,  and  the  wife  of  the  tenant 
being  unlawfully  therein.  Chief  Justice 
Tindal  considered  that  if  the  landlord  in 
making  his  entry  upon  the  tenant  ha^ 
been  guilty  either  of  a  breach  of  positive 
statute  or  of  an  offence  against  the 
common  law,  such  violation  of  the  law 
in  making  the  entry  caused  the  possession 
thereby  obtained  to  be  illegal,  and  that 
the  allegation  in  the  case  that  one  of  the 
defendants  was  lawfully  in  possession  at 
the  time  the  assault  was  committed  was 
rejected;  on  the  other  hand,  where  the 
cause  of  action  laid  is  simply  for  eviction, 
no  such  cause  of  action  exists.  That 
such  is  the  law  is  abundantly  shewn  by 
the  case  of  Pollen  v.  Brewer,  to  which 
my  attention  was  very  much  called ;  and 
is  also  the  result  of  other  cases  not  cited 
in  Court.  One  of  the  cases  in  which  Newton 
V.  Harlcmd  was  cited  is  that  of  Harvey 
V.  Brydges,  where  undoubtedly  the  learned 
Barons  Parke  and  Alderson  expressed 
their  dissatisfaction  with  it ;  but  they 
were  the  learned  Judges  who  had  respec- 
tively tried  the  case  on  the  two  occasions, 
after  which  a  new  trial  was  directed. 
Again,  the  case  of  Davison  v.  Wilson  (I) 
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turned  on  the  qnestion  whetHer  to  an 
allegation  of  force,  and  also  that  the 
entry  "  was  against  the  form  of  the  sta- 
tute," a  plea  that  the  freehold  was  in  one 
of  the  defendants  was  good;  and  it  was 
held  that  the  plea  went  to  the  whole 
averment — ^in  other  words,  that  the  gist  of 
the  action  was  the  entiy,and  that  the  words 
"  manu  forii^^  and  "  against  the  form  of 
the  statute,"  were  mere  aggravation. 
Meriton  v.  Coomhes  (2)  also  turned  on  the 
form  of  the  pleading.  It  was  held  that 
the  plea  of  liberum  tenementum  justified 
expulsion  as  well  as  entering  and  breaking 
and  seizing  goods  averred  by  the  decla- 
ration. 

There  is  only  one  other  case  to  which  I 
wiU  refer — the  case  of  Lows  v.  Telford, 
which  was  an  action  for  malicious  prose- 
cution, in  which  it  was  held  that  there 
was  reasonable  cause  for  the  prosecution, 
as  the  facts  shewed  that  the  persons  pro- 
secuted were,  at  the  time  of  the  expulsion 
of  the  prosecutor,  disturbing  a  possession 
that  had  been  lawfully  acquired  by  him. 
I  think  those  cases  in  no  way  conflict 
with  the  law  as  laid  down  in  Newton  v. 
Harland,  and  that  establishes  that  in  re- 
dpect  of  the  forcible  entry  the  defendant 
cannot  maintain  his  counter-claim,  but 
he  can  in  respect  of  the  damages  and  his 
furniture.  The  result  is  that  I  shall  direct 
an  enquiry  to  ascertain  the  amount  of 
those  damages. 

There  remains  the  question  of  costs. 
In  respect  of  the  greater  part  of  the 
counter-claim,  I  dismissed  it  at  the  hear- 
ing. I  am  giving  relief  in  respect  of  a 
smiBkll  part  of  it.  I  should  be  obliged  to  do 
one  of  two  things — either  to  apportion  the 
costs,  or  to  take  what  I  think  under  the 
circumstances  the  bettor  course,  to  give 
relief  without  costs. 


Solid  ton— F.  C,  Tudor,  for  plain  tiffs ;  E.  Johnson, 

for  defendant. 


(2)  9  Com.  B.  Rep.  787  ;  19  Law  J.  Rep.  C.P, 
336. 


[IN  THE  COURT  OF  APPEAL.] 
Jessel,  M.R.  a 

James,  L.J.     I  the      plateng      compant 
Cotton,  L.  J.    >     (limited)  v.  faequhab- 
1881.         I      SON. 
March  23.    J 

Contempt  of  Court — Issue  of  Advertise- 
ments— Motion  to  Commit. 

Pending  an  appeal  from  a  judgment  pro- 
flouncing  in  favowr  of  the  validity  of  a 
patent  owned  by  ths  plain  tiffs,  advertise- 
ments were  issued  in  a  newspaper — one 
asking  for  funds  to  cam/  on  the  appeal  cm 
the  ground  that  the  action  was  a  test  actifu 
in  which  the  trade  generally  were  interested, 
and  the  other  offering  a  reward  of  100/.  to 
anyone  who  could  produce  documentary 
evidence  that  the  art  of  nickel  plaiting  war 
carried  on  before  a  certain  date. 

Motion  to  commit  the  printers  of  the 
newspaper  for  contempt  of  Court  was  (?«• 
missed  with  costs. 

Pool  V.  Sacheverel  (1  P.  Wms.  675) 
questioned. 

Motions  to  commit  J  when  there  is  no  tn. 
tention  to  ask  for  committal,  but  merely  ]\*r 
an  apology  and  costs,  will  be  discotiraged, 
and  no  costs  of  such  motions  will  be  given. 

This  was  an  application  by  the  plaiotiiT 
company  for  the  committal  of  John  Jaf> 
fray  and  John  Fceny  (trading  as  Jaffiay, 
Feeny  &  Co.),  printers  and  pablishers  of 
the  Birmingham  Daily  Post,  for  contempt 
of  Court  in  publishing  aidvertisemeDts 
having  reference  to  the  above  action  and 
the  appeal  then  pending,  and  tending  to 
prejudice  the  plaintifEs  in  the  prosecutioD 
of  the  said  action  and  appeal,  and  the 
hearing  of  the  said  appeal. 

On  the  17th  of  February,  1881,  judg. 
ment  was  given  by  Bacon,  V.C,  in  the 
action  of  The  PlcUing  Company  {Lim.)  y. 
Farquharson^  in  favour  of  the  plaintiff 
company,  declaring  the  validity  of  Adam's 
or  Brooke's  patent,  of  which  they  were 
the  owners,  established. 

The  defendants,  on  the  26th  of  Feb- 
ruary,  served  notice  of  appeal  from  the 
judgment  of  Bacon,  V.C. 

The  advertisements  complained  of 'wcn* 
inserted  in  the  Birmingham  Daily  Post  of 
Tuesday,  March  1,  1881.  The  first  wad 
as  follows : — 

"  Important  notice  to   nickel  platen 
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and  mann&otarers. — The  Plating  Oom^ 
pany  (Jjim,)  v.  Farquharson  and  Others 
(trading  as  *  The  Nickel  Flating  Oom^ 
pany'). — Judgment  haying  been  giyen 
against  the  dSendants  for  an  alleged  in- 
fnngement  of  Adam's  patent  process  for 
nickel  plating,  it  is  proposed  to  carry  the 
case  into  the  Conrt  of  Appeal,  proyided 
the  trade  will  come  forward  and  snbsoribe 
the  necessary  fonds  for  doing  so. 

*'  The  defendants  haye  been  pnt  to  yery 
great  expense  in  defending  this  action, 
which  has  lasted  seyeral  days,  and  which 
is  really  a  test  action,  and  if  the  yerdict 
is  not  reversed  it  wiU  deter  any  firm  from 
practising  the  art  of  nickel  plating  by 
any  process  whatever,  except  the  plain- 
iiSa  and  their  licensees. 

"  The  matter  being  of  urgent  and  vital 
importance  to  all  nickel  platers,  your 
sabscription  is  earnestly  solicited,  and 
the  defendants  venture  to  hope  that  this 
appeal  will  meet  with  a  heurty  response 
from  all  interested.  Several  influential 
firms  have  already  come  forward  and 
volunteered  to  pay  their  share  of  the 
expenses,  and  the  defendants  hope  that 
their  example  will  be  followed  by  all  in 
the  trade." 

Immediately  above  this  advertisement 
was  one  issued  by  the  plaintiff  company 
headed  *'  Caution  to  electro  nickel  platers 
and  dealers  in  electro  nickel  plated 
articles."  It  then  stated  that  the  Chan- 
cery Division  of  the  High  Court  had  in 
the  judgment  in  the  action  "  fnlly  estab- 
lished the  exclusive  right  of  the  plaintiffs 
under  their  patent,  and  gave  notice  that 
the  plaintiffs  would  take  legal  proceed- 
ings against  infringers  of  their  patent 
rights,  but  would  be  prepared  to  entertain 
applications  for  licences  for  persons  de- 
sirous of  using  the  invention." 

In  the  same  paper,  on  the  same  day, 
another  advertisement  appeared,  which 
was  as  follows : — 

"  Nickel  plating. — ^lOOZ.  reward  to  any- 
one who  can  produce  documentary  evi- 
dence that  nickel  plating  was  done 
previous   to  1869.     Address  P.,  Daily 

Post:' 

The  solicitor  of  the  plaintiffs  on  ob- 
serving the  advertisement  wrote  to  the 
publishers  asking  for  information  of  the 
name  of  the  person  who  bad  inserted  the 
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advertisement.  They  denied  all  know- 
ledge, and  stated  that  it  was  paid  for 
over  the  counter  and  brought  in  the  form 
of  a  circular,  and  by  their  affidavit  in 
answer  to  the  motion  denied  all  know- 
ledge of  any  impropriety  of  the  adver- 
tisements, or  that  either  of  them  were 
in  any  way  calculated  to  interfere  directly 
or  indirectly,  or  were  capable  of  being 
regarded  as  an  endeavour  to  interfere 
with  the  due  course  of  justice ;  and  pro- 
ceeded : — 

^'  We  have  not  nor  has  either  of  us  any 
interest  whatever,  direct  or  indirect,  in 
the  subject-matter  of  the  action,  and  wo 
are  not  nor  is  either  of  us  acting  in  col- 
lusion in  any  way  either  directly  or  in- 
directly with  the  above-named  defendants 
or  persons  interested  with  them." 

The  plaintiff*  company  now  moved  to 
commit  the  printers  for  contempt. 

Mr.  Aston  and  Mr.  Seward  Brioe  ap- 
peared for  the  company. — The  advertise- 
ments are  improper — ^the  second  par- 
ticularly so — ^which  can  only  have  the 
object  of  gathering  evidence  which  the 
defendants  failed  to  produce  in  the  Court 
below.  They  have  seen  what  pressed 
against  them  in  the  action  there,  and  now 
they  are  advertii^g  for  evidence,  and 
offering  money  which  may  not  improbably 
tend  to  induce  persons  to  forge  docu- 
ments. 

The  case  of 
Pool  V.  Saeheverel  (uhi  supra) 
is  an  authority  in  favour  of  this  applica- 
tion, where  Parker,  L.C.,  held  an  adver- 
tisement issued  by  the  plaintiff  in  the 
action  offering  a  sum  of  money  for  evi- 
dence to  disprove  a  marriage  was  a  con- 
tempt of  Court,  as  tending  to  subornation 
of  perjury. 

That  case  was  referred  to  as  an  un- 
doubted authority  by  Cottenham,  L.C., 
in 

Mr.  Lechmere  Charlton's  Oase^  2  Myl. 
&  Cr.  316,  349;  6  Law  J.  Bep. 
Chanc.  185. 

We  do  not,  however,  ask  for  a  com- 
mittal, but  shall  be  contented  with  an 
apology  and  the  payment  of  the  costs  of 
the  motion. 

Mr,  Davey  and  Mr.  Phipson  Bedle^  for 
the  printers,  were  not  called  upon. 
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Jessel,  M.B. — This  is  an  application 
to  commit  printers  for  contempt  of  Gonrt 
for  inserting  two  advertisements  in  a 
newspaper.  These  advertisements  they 
inserted  in  the  ordinary  coarse  of  busi- 
ness, and  had  no  more  intention  of  inter- 
fering with  the  administration  of  justice 
than  the  boy  who  carried  out  the  news- 
papers. To  justify  an  order  for  committal 
it  must  be  shewn  that  the  advertisements 
on  their  face  would  convey  to  the  mind 
of  a  person  of  ordinary  intelligence  that 
they  would  tend  to  interfere  with  the 
administration  of  justice.  Not  only  was 
there  nothing  of  &e  kind  here,  but,  in 
my  opinion,  no  ground  for  impeaching 
the  propriety  of  the  advertisements  has 
been  shewn.  [His  Lordship  here  read 
the  plaintiffs'  advertisement.  J  The  plain- 
tiffs do  not  appear  to  have  been  very 
careful  themselves,  for  it  is  perhapa  not 
quite  correct  to  say  after  the  notice  of 
appeal  had  been  given  that  their  rights 
had  been  "  fullv  established "  by  the 
judgment  of  tne  Chancery  Division. 
Now  the  defendants  inserted  the  follow- 
ing advertisement— [Beads  it].  The  first 
part  of  it  states  a  fact ;  the  second  part 
states  a  matter  of  opinion.  It  was  the 
defendants'  opinion  that  the  judgment 
would  deter  any  firm  firom  practising  the 
art  of  nickel  plating  by  any  process.  I 
am  utterly  at  a  loss  to  see  what  there  is 
improper  in  that  advertisement.  All  the 
trade  were  interested  in  freeing  the  trade 
from  a  monopoly,  whether  by  a  patent  or 
otherwise.  It  is  customary  for  all  the 
traders  who  are  interested  in  opposing  a 
patent  to  combine  for  that  purpose,  in 
the  same  way  that  persons  who  claim 
rights  of  common  combine  to  defend 
them.  When  there  is  a  common  interest 
the  persons  entitled  to  it  may  combine  to 
defend  it,  otherwise  traders  might  be 
attacked  in  detail,  and  might  each  fail 
though  the  patent  was  a  bad  one.  There 
is  nothing  wrong  in  the  advertisement, 
and  certainly  nothing  in  it  to  inform  the 
printers  that  it  was  improper.  The  other 
advertisement  is  this — [Beads  it].  It  was 
said  that  it  would  induce  persons  to  forge 
documents.  But  in  the  first  place  lOOi. 
is  not  a  very  large  sum,  and  in  the  neact 
place  documentarv  evidence  ia  not  easily 
forged.    The  whole  notion  is  a  wild  one, 


and  not  grounded  on  any  reasonable  con- 
struction of  this  advertisement.  It  is  in 
a  very  common  form.  It  is  the  constant 
practice  to  advertise  offering  a  reward 
for  the  discovery  of  a  lost  deed  or  will 
or  certificate  of  marriage.  That  is  a 
matter  of  course,  and  I  have  never  heard 
it  suggested  that  it  is  illegal. 

In  my  opinion  the  whole  notion  of 
making  motions  like  these  against  editors 
and  printers  of  newspapers  ought  to  be 
discouraged.  They  add  considerably  to 
the  amount  of  the  costs  and  expenses  of 
legal  proceedings.  Unless  the  Court  is 
satisfied  that  the  action  is  a  contempt  it 
should  not  interfere. 

The  case  of  Pool  v.  Sctcheverel  has  been 
cited  as  an  authority  in  fiEtvour  of  the  pre- 
sent application.  I  do  not  profess  to 
understand  that  case  as  reported.  The 
advertisement  in  that  case  seems  to  have 
been  one  offering  a  reward  for  oral  evi- 
dence to  disprove  a  marriage  which  had 
been  already  pronounced  good  in  the 
Court  of  Delegates,  and  found  good  in  a 
trial  at  bar  in  the  Common  Pleas ;  and 
this  was  treated  by  Lord  Chancellor 
Parker  as  being  a  du'ect  inducement  to 
subornation  of  perjury.  The  motion  to 
commit  was  made  against  a  party  to  the 
cause.  Upon  the  facts  stated  in  the 
report  I  should  not  have  come  to  tiie 
same  conclusion.  Of  course  if  any  at- 
tempt were  made  to  suborn  witnesses 
that  would  be  a  contempt  of  Court.  Bvt 
an  advertisement  for  evidence  to  prove 
something  not  in  the  knowledge  of  the 
advertiser,  but  whicb  he  believes  to  be 
true,  could  not  be  treated  as  a  suborna- 
tion of  perjury.  Therefore  that  case 
does  not  apply  to  the  present.  Bat  I 
should,  if  necessary,  feel  myself  at  libeitj 
to  disregard  that  case. 

James,  L.J. — ^I  am  of  the  same  opinion. 
If  this  motion  had  been  made  against  the 
defendants  themselves  it  must  have  fiuled. 
As  made  against  the  printers  it  is  idle, 
extravagant  and  to  be  discouraged.  As 
regards  the  case  which  has  been  re&ned 
to,  it  appears  to  me  to  be  inoonsistait 
with  the  practice  of  the  »>T6mment  of 
this  country  offering  rewaras  for  the  con- 
viction of  offenders. 

Cotton,  L.J. — I  hare  arrived  at  the 
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Bame  conclosioiL  I  entiTely  disappioye 
of  moiioiiB  to  commit  being  made  when 
there  is  no  real  ground  for  committal,  and 
no  intention  of  asking  for  a  conunittal, 
bat  only  for  an  apology  and  payment  of 
the  ooste  of  the  motion.  In  such  cases 
I  think  no  costs  ought  to  be  given  of  the 
motion. 

Jessil,  M.B.— I  desire  to  express  my 
entire  concurrence  with  what  Lora  Justice 
Cotton  has  said. 

Jamis,  L.J. — So  do  I.  I  think  the 
motions  are  themselves  a  contempt  of 
Court. 

Motion  refused  wUh  costs. 


Solicitors — W.  Foster,  for  the  company ;  Spencer 
Whitehead,  agent  for  Whateley,  Mil  ward  &(  Co., 
Birmingham,  for  the  printers. 
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THE  MBTBOPOLITAN  BOABD 
OF  WOBKS  V,  THB  LONDON 
AND  NOBTU  WESTEBN 
RAILWAY  COMPANY. 


James,  L.J. 
Cotton,  L.J. 
Lush,  L.J. 

1881. 
Marcli  7,  8. 

Metropolis  Local  Management  Act^  1862 
(25  ^  26  Viet.  c.  102),  s.  ei-^Metropolitan 
Main  Drain — Drainage  from  Property  ovU 
side  the  Area — Injunction, 

By  ike  Metropolis  Management  Act,  1862, 
s,  61,  no  person  shaU  make  any  sewer  or 
drain^  or  make  any  opening  into  any  sewer 
vested  in  the  MetropoUlan  Board  of  Works 
iriihoui  the  previous  consent  in  writing  of 
such  Board;  provided  thai  it  shall  he 
lawful  for  any  person  with  such  consent^  at 
his  own  expense^  to  maJce  any  drain  into 
any  sewer  vested  in  such  Board  in  such 
manner  as  the  Board  shall  direct. 

The  defendants  were  the  owners  of  Ioai^ 
sUuaied  immediately  outside  the  metrO' 
poUtan  drainage  area^  and  abutting  on  to  a 
certcnn  brook.  There  were  four  cottages  on 
the  landf  and  the  surface  drainage  of  the 
land  and  the  sewage  of  the  four  cottages 
were  disehargedinto  the  brook  by  an  eighteen- 
Vol.  50. — Cuakc. 


inch  barrel  drain.  The  brook  was  by  the 
Metropolis  Management  Act,  1855,  vested  in 
the  MetropoUtan  Board  of  Works  as  a  sewer 
and  part  of  the  metropolitan  drainage 
system.  In  1871  the  Board  under  their 
statutory  powers  covered  in  the  brook  as  a 
sewer y  and  made  a  drain-eye  connecting  the 
eighteen-inoh  barrel  drain  with  the  sewer^ 
by  means  of  which  the  drainage  from  the 
defendants^  land  and  four  cottages  was  dis- 
charged into  the  sewer  as  theretofore.  The 
defendants  subseguenth^  erected  additional 
cottages  on  their  land^  and  claimed  to  drain 
such  new  buildings  into  the  sewer  through 
the  eighteen-inch  barrel  drain.  In  an 
action  by  the  Board  to  restrain  them  from 
so  doing  f — 

Held,  that  the  defendants  not  having 
proved  any  prescriptive  right  of  drainage  in 
respect  of  the  cuUUtional  cottages^  and 
not  having  obtained  the  written  consent  of 
the  Board  under  section  61  of  the  Act  of 
1862,  were  not  entitled  to  use  the  eighteen^" 
inch  barrel  drain  for  any  other  purpose  than 
the  drainage  of  the  four  old  cottages  and  of 
the  sunface  land  as  theretofore;  andy  there- 
forCy  that  the  plaintiffs  were  entitled  to  an 
injunction. 

This  was  an  appeal  by  the  defendants 
from  a  decision  of  Hall,  V.C,  reported 
49  Law  J.  Bep.  Chano.  355 ;  Law  Bep. 
14  Gh.  D.  521,  granting  an  injunction 
restraining  the  defendiuite,  who  were 
owners  of  property  situated  outside,  but 
adjoining  the  boundary  of,  the  area  to 
which  the  Metropolitan  Local  Manage- 
ment Acts  apply,  mm  pouring  the  sewage 
from  certain  cottages  erected  by  them 
on  their  property  into  the  metropolitan 
main  drain  within  the  area. 

Mr.  DaA)ey  and  Mr,  Speed,  for  the  ap- 
pellants.— The  question  is  confined  to  the 
additional  cott^^es  that  have  been  built 
on  the  land.  We  do  not  place  our  case 
on  contract^  although  the  company  did 
pay  a  lanre  sum  towards  covering  in 
Stamford  Brook ;  but  we  say  that  we  are 
entitled  to  use  this  eighteen-inch  barrel 
drain  for  all  purposes  either  as  riparian 
proprietors  or  under  section  61  of  the 
Act  of  1862.  We  are  owners  of  the  land 
abutting  on  the  brook,  and  are  entitled  to 
the  whole,  or,  at  any  rate,  one-half  of  the 
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bed  of  the  brook.  Therefore  as  ripanan 
proprieiors  we  have  a  right  to  use  the 
brook  for  all  purposes  so  long  as  we  do  not 
commit  a  naisance  against  other  riparian 
proprietors  or  the  public.  Having  that 
right  at  the  time  the  brook  was  by  sec- 
tion 135  of  the  Act  of  1855  vested  in  the 
Metropolitan  Board  of  Works  as  a  common 
sewer,  we  do  not  lose  that  right  because 
it  was  so  vested  in  them,  bat  are  entitled 
to  use  the  eighteen-inch  barrel  drain  up 
to  its  fall  capacity  for  the  discharge  of 
sewage.  The  qaestion  of  naisance  does 
not  arise,  because  the  brook  had  become 
a  common  sewer  at  the  time  it  was  vested 
in  the  Board,  and  was  vested  in  them 
because  it  was  a  common  sewer.  Farther, 
we  say  that  we  are  entitled  under  section 
61  of  the  Act  of  1862  to  use  the  eighteen- 
inch  barrel  drain  for  all  purposes.  "Any 
person  "  in  that  section  means  '*  any  per- 
son" including  corporations,  and  is  not 
restricted  to  persons  residing  within  the 
metropolitan  area.  The  Board  having 
consented  to  the  drain  eye  being  made  to 
connect  our  drain  with  the  sewer  cannot 
now  prevent  our  using  it  to  its  full  capa- 
city, nor  restrict  our  user  of  it,  except 
under  section  135  of  the  Act  of  1855, 
which  empowers  them  to  dose  unneces- 
sary sewers,  which  this  is  not. 

Mr.  W.  Pea/rson  and  Mr.  Everitt,  for  the 
Board. — We  say  that  the  defendants  are 
limited  to  the  drainage  that  existed  at  the 
time  the  drain-eye  was  made.  They  can- 
not enlarge  the  burden  originally  cast 
upon  us  without  our  consent,  and  no  such 
consent  has  been  given.  The  connection 
was  made  only  for  sur&ce  water  of  the 
land  and  the  surplus  sewaee  from  the  four 
cottages.  "  Any  person  ^  in  section  61 
of  the  Act  of  1862  must  be  restricted  to 
any  person  residing  within  the  metro- 
politan area.  To  understand  the  section 
it  must  be  read  with  section  77  of  the 
Act  of  1855  (which  it  repeals),  and  sec- 
tions 72-77  of  that  Act,  nom  which  it  is 
evident  that  the  words  ''any  person" 
must  be  confined  to  the  person  mentioned 
in  the  previous  sections — ^that  is,  persons 
residing  within  the  metropolitan  area. 
The  powers  of  the  Board  of  Works  are 
limited  to  the  purposes  for  which  they 
were  created  by  the  Legislature,  and  they 
have  no  power,  and  it  would  be  ultra 


vires  for  them,  to  g^ve  leave  to  perBons 
residing  outside  the  metropolitui  area 
to  drain  sewage  into  the  metropoUtaii 
sewers.  Nothing  has  been  done  under 
section  61  of  the  Act  of  1862  by  the 
Board  to  give  the  defendants  any  li^ 
to  drain  these  additional  cottages  into 
this  sewer. 

They  were  stopped. 

[James,  L.J. — ^Mr.  Davey,  what  pre- 
scriptive right  do  you  allege  P  Have  you 
alleged  any  prescriptive  right  at  all  ? J 

In  terms  we  have  not.  We  admit  when 
we  launched  our  case  we  thought  we 
could  prove  a  contract. 

[James,  L. J. — Really  there  is  no  con- 
tract proved.  There  is  no  prescriptiTe 
rights  and  no  application  was  made  to  the 
plaintiffs  under  the  61st  section  of  the 
Act.] 

All  that  the  section  says  is  that  Ae 
drain  is  to  be  made  with  consent  ia 
writing. 

[Lush,  L.J. — You  have  not  obtained 
that.] 

We  have  their  consent,  because  thej 
made  the  drain-eye  for  the  purpose  of 
connecting  our  drain  with  the  sewer,  and 
they  wrote  us  a  letter  to  that  effect 

[Lush,  L.J. — ^You  have  no  title  under 
the  Act.] 

If  your  Lordships  think  so,  we  cannot 
carry  the  case  any  further. 

Mr,  Yaie  Lee  watched  the  case  for  the 
Willesden  Local  Board. 

James,  L.J. — This  appeal  must  be  dis- 
missed with  costs.  On  the  fiM^ts  it  b 
quite  clear  there  are  no  such  prescriptive 
rights  as  have  been  alleged.  If  a  man 
has  an  artificial  drain  or  sewer  by  which 
he  drains  either  water  or  sewage  into  his 
neighbour's  land  he  cannot  use  that  drain 
so  as  to  drain  another  dose  or  another 
house.  It  seems  to  me  impossible  to  sup- 
pose that  there  is  anything  in  the  English 
law  to  say  that  a  man  has  as  much  right 
to  as  much  sewace  and  water  as  can  oome 
from  anywhere,  umited  only  by  the  siie 
of  the  particular  drain. 

Cotton,  L.J. — ^lamofthe  same  opinion. 
It  would  have  been  a  different  question  if 
the  opening  into  the  sewer,  so  as  to  let  in 
whatever  comes  to  this  eighteen-inch  oal« 
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veriy  had  been  made  ander  section  61  of 
the  Act.     A  yerj  different  consideratio 
wonld  have  applied,  becanse  under  that 
aeotion  it  seems  when  permission  has  been 
given  for  any  opening  to  be  made  into  the 
sewer  of  the  Metropoutan  Board  of  Works 
the  only  limit  apparently  is  then  the  size, 
of  the  opening  so  made,  or  of  the  drain 
which  is  so  introdaoed.    Bat  tiie  Act  is 
entirely  ont  of  the  question,  because  all 
that  was  done  was  this  :  When  this  water- 
oonrse  was  turned  from  an  open  into  a 
covered  sewer  then  the  Board  of  Works 
made  an  opening  for  the  then  existing 
drain  to  find  its  way,  as  it  had  previously 
done,  into  this  sewer.     Then  one  comes 
to  the  rights  of  the  parties  entirely  in- 
dependent of  the  Act  with  one  exception. 
Under  the  Act  of  Parliament  this  stream 
is  the  sewer  for  a  Certain  district — ^that  is, 
for  the  metropolitan  district.     But  the 
railway  company  are  outside  that.  There- 
fore as  r^^ards  the  railway  company  they 
cannot  allege  that  it  is  a  sewer  constituted 
by  the  Act  for  the  purpose  of  their  dis- 
trict.   As  between  them  and  the  Metro- 
politan Board  of  Works  it  must  be  looked 
on  as  if  it  were  no  sewer  at  all,  but  simply 
a  stream,  the  property  of  the  Metropolitan 
Board  of  Works.    Then  comes  the  ques- 
tion.  How   can    the    railway    company 
justify  increasing  the  burden  which  their 
drain  throws  into  that  stream?    It  is 
dear  on  the  evidence  what  they  propose 
to  do  will  increase  the  burden  which  the 
stream  bears  in  consequence  of  the  com- 
munication.   That  being  so,  they  cannot 
possibly  do  that    There  is  no  authority 
given  by  the  Act  to  do  it,  and  according 
to  the  general  law  thev  have  no  right 
to  add  to  any  burden  of  their  neighbour 
unless  by  contract  with  that  neighbour, 
which  in  this  case  does  not  exist,  or  by 
long  user — ^that  is  to  say,  by  prescription 
— ^which  also  does  not  exist  here.    In  my 
opinion  the  plaintiffs  are  right,  and  tbie 
appeal  must  be  dismissed. 

Lush,  L.J. — I  am  entirely  of  the  same 
opinion,  and  upon  the  same  grounds. 


Solidtoii^R.  F.  Boberts,  for  the  railway  oom- 
wy ;  B.  Ward,  for  the  Metropolitan  Boaxd  of 
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OharteT'paHy — Oonatruetum — "  8o  near 
iheren/vUo  as  she  may  safely  get" — Block  in 
Dock  named  in  Oharter^pa/rty, 

Aship  was  chartered  toproceed  to*^  London 
Surrey  Oommercial  Bodes  or  so  near  thero' 
unto  as  she  may  strfely  get  and  Ue  always 
afloai.**  On  arrival  outeide  the  dock  aiU 
m/ittance  could  not  he  obtained  owing  to  (he 
dock  being  already  fidL  The  masier  then 
went  to  Deptford  Buays^  the  neareet  place 
where  the  shin  could  Ue  with  st^ety^  and 
called  upon  the  charterer  to  take  deUvery 
there.  On  the  charterer  refuting  to  do  so^ 
the  masier  discharged  the  goods  by  Ughters 
on  the  wharves  of  the  Surrey  Oommercial 
Docks. 

In  an  action  by  the  shipowner  for  demurs 
rage  and  charges^ — 

Held,  firstf  that  the  place  of  discharge 
being  named  by  both  parties  in  the  charter^ 
party  f  neither  was  bound  to  provide  for  the 
admittance  of  the  ship  or  liable  for  its  ex- 
clusion; secondly^  that  the  ship  had  not 
completed  its  primary  contract  to  proceed  to 
London  Surrey  Oommercial  Docks  by  merely 
arriving  outside  the  dock  gates ;  but^  thirdly^ 
that  it  had  carried  out  the  alternative  con- 
tract to  go  ae  near  thereunto  as  it  cofUd 
safely  get,  and  that  the  charterer  was  there- 
fore liable  for  demurrage. 

This  was  an  appeal  fi?om  a  decision  of 
the  Court  of  Appeal  reversing  one  of 
Jessel,  M.B.  (reported*  Law  Rep.  12  Ch. 
D.  668). 

The  facts  fiodly  appear  in  the  judgments. 

Mr.  Oharles  Bussell  and  Mr.  A.  L.  Smith 
(Mr.  B.  T.  Beid  with  them),  for  the  apjMl- 
lants. — The  question  is  as  to  the  meaning 
of  the  words  in  the  charter-party  "  or  so 
near  thereunto  as  she  may  safely  get" 
Hiere  is  no  case  in  which  these  words 
have  heen  held  to  refer  to  other  than 
physical  difficulties.  They  are  common 
form,  not  used  with  refisrence  to  any  par- 
ticular dock;  no  argument,  therafore, 
arises  from  the  fact  that  there  could  be  no 
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physioal  difficulty  here.  The  additional 
words,  ''and  lie  always  afloat/'  shew  that 
physical  difficulties  are  meant.  No  refer- 
ence is  intended  to  a  block  in  the  docks. 
In  sach  a  case  the  vessel  mnst  wait  till 
she  can  get  in ;  and  the  ordinary  rule  is 
that  the  shipowner  is  liable  for  delay  in 
getting  into  dock,  the  charterer  for  delay 
in  dock — 

Tapscott  y.  Balfour,  4i2  Law  J.  Bep. 

C.P.  16 ;  Law  Rep.  8  C.P.  46 ; 
Davies  v.  McVeagh,  48  Law  J.  Rep. 
Exch.  686;  Law  Rep.  4  Ex.  D. 
265. 
The  parties  shewed  what  they  them- 
selves tboneht  was  the  true  constmction 
of  the  words.  They  are  pat  in  for  the 
protection  of  the  shipowners ;  yet  the  re- 
spondents never  contended  for  the  con- 
slraotion  adopted  by  the  Gonrt  of  Appeal. 
The  correspondence  shews  that  they  took 
two  grounds — first,  that  the  vessel  had 
been  into  dock ;  secondly,  that  it  was  the 
charterers'  duty  to  make  arrangements 
for  her  admission  into  dock.  The  state- 
ment of  claim  does  not  allege  that  the 
ship  was  lying  as  near  as  she  could  safely 
get.  It  is  alleged  that  she  was  very  un- 
safe, though  in  the  alternative  it  is  alleged 
that  she  was  as  near  as  she  could  get  with 
any  degree  of  safety. 

James,  L.  J.,  was  the  first  to  suggest  the 

view  of  tiie  oontraot  adopted  by  we  Court 

of  Appeal. 

The  following  cases  were  referred  to : — 

Bhield  v.  WiUnm,  5  Exch.  Rep.  304 ; 

19  Law  J.  Rep.  Exoh.  238 ; 
BcUUzzi  V.  Berry,  4  E.  &  B.  873 ; 

24  Law  J.  Rep.  Q.B.  193 ; 
Blight  V.  Page,  3  Bos.  &  P.  295  n. 
Barker  v.   Wimlo,  7  E.  A;  B.   942; 

27  Law  J.  Rep.  Q.B.  49 ; 
Metcalfe  v.  The  Briiamma  Ironworks 
Company,  45  Law  J.  Rep.  Q.B. 
837;   46    ibid.   443;    Law  Rep. 
1  Q.B.  D.  613 ;  iWd.  2  Q.B.  D.  423. 
Mr.  Betyamin  and  Mr.  Cohen  (Mr.  Bighy 
with  them),  for  the  respondents. — ^The 
ship  did  '*  proceed  to  London  Surrey  Gom- 
meroial  Docks,"  though  she  could  not  get 
inside. 
[Lord  Biackbubn  referred  to 

Stewart  v.  The  Oreenoek  Marine  In- 

euranee  Company,  2  £LL.  Gas.  159.] 

At  all  events  she  went  as  near  there- 


unto as  she  could  safely  get  and  lie  alwmjB 
afloat. 

PosUethwaite  v.  FrKHand^  49  Law  J. 

Rep.  Exch.  630 ;  Law  Rep.  5  App. 

Gas.  599, 
shews  that  a  ship  has  finished  her  voyage 
and  fulfilled  the  contract  as  to  navigation 
when  it  has  arrived  at  the  dock,  thongh 
from  some  obstacle  from  land  it  cannot 
get  in.  Then  comes  the  contract  as  to 
delivery.  Here  it  was  the  duty  of  the 
charterer  to  provide  berth. 

[Lord  Blackburn. — That  is  not  made 
out.  You  do  not  allege  that  a  custom  is 
proved.] 

No ;  we  must  rely  upon  the  oonstnio- 

tion  of  the  contract  and  the  general  law— 

Capper  v.  WaUace^  49  Law  J.  Bep. 

Q.B.  350 ;  Law  Rep.  5  Q.B.  D. 

163. 
In 

SchilMfsi  V.  Berry  {vbi  supra) 
there  was  nothing  to  shew  from  day  to 
day  that  the  water  would  not  rise  suffi- 
ciently next  day  to  enable  the  ship  to  go 
into  the  harbour,  but  she  abandoned  m 
voyage  and  went  to  Odessa.  The  fiust 
that  the  water  did  not  rise  till  an  unnsa* 
ally  late  period  could  make  no  difference. 
[The  Lord  Ghancsllor. — She  did  watt 
a  month.] 

The  decision  in 

Jackson  v.  The  Union  Marine  Inewr- 

once  Company 9  42  Law  J.  Rep.  G.P. 

284;  44  ibid.   27;  Law  Rep.  8 

G.P.  572 ;  ibid.  10  G.P.  125, 
is  in  principle  strictly  analogous;  for  it 
was  contended  that  vtie  freight  was  not 
lost  by  peril  of  the  sea,  that  the  ship- 
owners had  a  right  to  repair,  and  then 
insist  on  the  charterer  losyding,  and  that 
if  they  did  not^  the  freight  was  lost  bj 
their  own  act.  But  it  was  held  that  the 
time  occupied  in  repairing  would  have 
been  so  long  that  it  would  be  unreason- 
able for  the  charterer  to  wait — 

Oeipel  V.  SmOh,  41  Law  J.  Rep.  Q  J3. 

153 ;  Law  Rep.  7  Q.B.  404. 
Then  as  to  the  construction  of  the 
words  ^^  so  near  thereunto  as  she  may 
safely  get,''  suppose  the  word  '*  safe^ " 
omitted,  Uie  question  would  be,  whether 
the  shipoould enter  within  a  iieaoonaWn 
time.  Here  admittedly  it  oonld  not  The 
word  "  safely  "  is  added  for  the  protectioii 
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of  the  sbipowner,  and  onglit  not  to  in^ 
crease  his  liability— 

Ogden  y.  Qrahom^  1  B.  A;  S.  773 ; 
31  Law  J.  Bep.  Q.B.  26. 
Bat  if  there  liad  oeen  no  snch  clauBo, 
atill  the  appellants  onght  to  fail.  It  was 
admitted  in  the  Court  below  that  if  the 
ehip  onoe  got  into  dock — there  being 
here  no  laj  days — ^the  discharge  was  to 
commence  at  once.  Lay  dajs  begpbi  im- 
mediately on  entry  into  dock,  although 
the  charterers  might  order  the  ship  into 
a  particnlar  berth,  and  the  discharge 
could  not  really  begin  till  she  arrived 
there. 

Ta^seott  y.  BaJfowr  (vhi  supra) ; 
Asherofi  y.  The  Orow  Orehard  Ool- 
liery  Gompany,  4&  Law  J.   Bep. 
Q.B.  194 ;  Law  Eep.  9  Q.B.  540  ; 
Davies  v.  MeVetigh  (ubi  supra)  ; 
BandaU  y.  Lynehy  2  Gampb.  356 ; 
Ford  y.  Ooieswort\  38  Law  J.  Rep. 
Q.B.  52 ;  39  ibid.  188 ;  Law  Bep. 
4  Q.B.  127 ;  ibid.  5  Q.B.  544. 
[LiOBD  Blackbubn. — Where  there  were 
no  lay  days,  Lord  Tenterden  ruled  the 
other  way — 

Rogers  y.  Htmier^  Moo.  &  M.  63.] 
The  principle  is  that  the  dock  com- 
pany are  the  affents  of  the  charterer,  and 
ho  is  responsible  for  their  delay.  If  the 
dock  company  had  no  lighters,  the  char- 
terer would  be  responsible. 
[Lord  Blagkbubk. — 

PosUelhwaUe  y.  Freeland  (ubi  supra)  ^ 
in  this  House,  decided  otherwise.] 

The  decision  there  went  on  the  con- 
tract  that  the  cargo  should    "be  dis- 
(diarged  with  all  despatch,  according  to 
the  custom  of  the  port" 
[Lord  Blagkbusn. — 

Burmester   y.    Hodgson^  2    Campb. 
488, 
seems  similar,  and  is  against  that  con- 
tention.] 

mU  y.  Idle,  4  Campb.  327. 
There  is  no  difference  between  a  ship 
in  dock,  and  there  detained  because  the 
charterer  is  not  ready  to  discharge,  and 
a  ship  unable  to  enter  the  dock  because 
the  charterer  is  not  ready  to  discharge. 
See  the  obseryations  of  Bramwell,  L.J.,  in 

Davies  y.  McVeagh  {ubi  swpra). 
The  ship  was,  to  all  intents  and  pur- 
poses, at  the  end  of  her  Toyage,  and  was 
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detained  owing    to  the  charterer's   in- 
ability to  perform  his  part  of  the  con- 
tract. 
Mr,  A,  L,  Smith,  in  reply. 

Owr.  adv.  vuU, 

Lord  Blackburn. — The  question  in 
this  case  is,  whether  the  defendants  haye 
broken  the  contract  into  which  they  haye 
entered  with  the  plaintiffs ;  and  the  first 
matter  to  be  considered  is,  what  was 
that  contract  ? 

It  is  contained  in  a  charter-party, 
dated  on  the  21st  of  June,  1877,  in  a 
printed  form  filled  up  in  writing,  made 
between  the  plaintiffs,  owners  of  the 
Buxme  steamsnip,  and  the  defendants, 
by  which  it  is  agreed  that  the  Euxme 
should  proceed  to  a  port  named,  and 
there  load  from  the  defendants  a  full 
cargo  of  deals.  This  was  done,  and 
there  is  no  dispute  about  that  part  of  the 
contract.  The  charter-party  then  pro- 
ceeds, that  the  Euxine  "  being  so  loaded 
shall  therewith  proceed  to  London  Surrey 
Commercial  Docks,  or  so  near  thereunto 
as  she  may  safely  get  and  lie  always 
afloat,  and  deliyer  the  same  on  being 
paid  freight "  at  a  specified  rate,  certain 
perils  mentioned  always  excepted.  The 
other  proyisions,  which  are  material,  are 
as  follows :  ^'  The  cargo  to  be  supplied 
to  the  steamer  at  port  of  loading  as  fast 
as  she  can  take  the  same  on  board — 
Sundays  and  legal  holidays  excepted — 
and  to  be  received  at  port)  of  discharge 
as  fast  as  steamer  can  deliyer  as  aboye. 
And  ten  days  on  demurrage,  oyer  and 
aboye  the  said  laying  days,  at  thirty 
pounds  per  day,  payt3>le  day  by  day,  it 
being  agreed  upon,  that  for  the  payment 
of  all  freight,  dead  freight  and  demur- 
rage, the  owner  shall  haye  absolute 
charge  in  lien  on  said  cargo.  The  cargo 
to  be  brought  to,  and  taken  from  along- 
side, the  ship  at  merchants'  risk  and  ex- 
pense." 

The  Evxine  was  not  delayed  or  hin- 
dered by  any  of  the  excepted  perils, 
and  arriyed  at  the  entrance  of  the  Surrey 
Commercial  Docks.  It  was  refused  aa- 
mittance  to  the  docks,  under  circum- 
stances which  I  shall  state  more  fully 
afterwards. 
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The  plaintifiTs  tried  to  prove  that  there 
was  a  custom  in  London  as  regards  this 
trade,  such  as  to  be  tacitly  incorporated 
in  the  written  contract.  In  this  they 
failed,  and  consequently  the  liabilities 
which  the  parties  have  by  the  contract 
taken  npon  themselves  must  depend  on 
what  is  the  true  oonstmction  of  the 
charter-party. 

The  plaintiffs  contended  in  the  Court 
below  that  bv  sach  a  charter-party  as 
this  the  mercnant  undertakes  to  procure 
the  ship  admission  into  the  docks.  Nei- 
ther the  Master  of  the  Bolls  nor  the 
Judges  in  the  Court  of  Appeal  took  this 
view  of  the  charter-party,  and  it  was  not 
much  urged  at  your  Lordships'  bar.  I 
think  it  is  clear  Uiat  it  is  untenable.  The 
legal  effect  of  the  contract,  in  my  opinion, 
as  far  as  regards  the  shipowner,  is,  that 
he  binds  himself  that  his  ship  shall  ^[un- 
less prevented  by  some  of  the  excepted 
perils)  proceed  to  the  discharging  place 
agreed  on  in  the  charter-party.  This  is, 
in  this  case,  the  Surrey  Commercial 
Docks  (which  must,  I  think,  mean  inside 
the  docks),  with  an  alternative,  "  or  so 
near  thereunto  as  she  may  safely  get  and 
lie  always  afloat." 

The  legal  effect,  as  regards  the  obliga- 
tion on  ihe  merchant,  is,  I  think,  that  he 
binds  himself,  on  the  ship  arriving  at  the 
place  where  it  is  to  dehver,'  to  £ftke  the 
cargo  from  alongside,  and  for  that  pur- 
pose to  provide  the  proper  appliances  for 
taking  delivery  there.  If,  as  both  parties 
wished  and  expected,  it  got  to  a  dis- 
charging berth  within  the  dock,  the 
merdiant  was,  by  himself,  or  the  dock 
company  as  his  agents,  to  provide  proper 
means  for  landing  the  cargo  on  the  quay. 
K  the  ship  may  not  get  safely  farther 
than  the  entrance  of  the  docks,  and  is 
entitled  to  require  the  merchant  to  take 
delivery  in  the  river  (which  is  what,  it  is 
said  by  the  plaintiffs,  has  happened  in 
this  case),  the  merchant  must  provide 
lighters  or  other  crafb  to  take  the  cargo 
from  alongside,  unless  it  is  arranged  by 
the  parties  that^  instead,  it  should  go  into 
some  other  dock. 

If  the  ship  had  been  permitted  to  get 
into  the  docks  and  lie  there,  but  had 
been  unable  to  get  to  a  discharging 
berth,  the  merchant  might  have  brought 


lighters  to  it  and  taken  delivery  in  the 
middle  of  the  docks.  Whether  he  wu 
bound  *  to  do  so  or  not,  I  do  not  say,  for 
it  is  not  necessanr  to  decide  what  would 
have  been  the  rights  and  liabilitiea  <rf  the 
parties  if  the  ship  had  been  admitted  in- 
side the  dock  gate,  as  this  did  not,  in 
£EM3t,  happen.  I  will  only  obaerve  that 
— ^though  in  the  printed  form  it  is  said 
''and  ton  days  on  demurraffe  over  and 
above  the  said  laying  days  — ^there  aie 
no  laying  days  provided  in  this  chaitei^ 
party  in  the  sense  in  which  I  nnderstaiid 
these  words,  and  the  ten  days  on  demur- 
rage can  only  begin  after  the  ship  has 
been  at  the  plaoe  where  the  merchant 
ought  to  have  taken  delivery  long 
enough  for  the  merchant  to  be  in  defaolt 
for  not  having  completed  the  diacham. 
There  is  no  period  specified  in  this 
charter-party  within  which  the  merchant 
has  engaged  that  the  ship  shall,  at  all 
events,  be  discharged,  which  is  what  I 
understand  by  laying  days.  I  think, 
therefore,  that  the  oases,  such  as  Broum 
V.  JohfMtm  (1),  deciding  when  lay  days 
commence,  have  no  direct  bearing  on 
such  a  charter-party  as  this.  iBoth 
parties  aereed  in  naming  the  Surrey 
Commercial  Docks  in  the  charter-party 
as  the  docks  to  which  the  Bteamer  was 
to  go.  '  I  can  see  nothing  amoonting  to 
a  contract,  either  on  the  one  side  or  the 
other,  to  procure  the  ship  admittance, 
nor  has  any  authority  been  cited  to  the 
effect  that  such  a  contract  is  implied.  If 
the  charter-part^  had  left  it  froe  to  the 
merchant  to  select  a  dock,  it  may  wdl  he 
that  he  was  bound  to  select  one  into 
which  admittance  oould  be  pnxmred. 
Ogd^en  v.  Qraham  is  an  authority  in 
&vour  of  that  position.  And  in  SmmI 
V.  The  Boycd  Exchange  Assurance  Oam- 
pany  (2),  where  the  merchant  directed 
the  shipowner  to  proceed  to  the  King's 
Dock  at  Deptford,  and  the  ship  ani?ed 
near  the  dock  gates  whilst  there  was  much 
ice,  but  the  merchant  was  not  aUe  to 
procure  an  order  to  admit  it  for  some 
da^s.  Lord  Tenterden  ruled  that  if  the 
ship  remained  there  waiting  for  an  order 

(1)  10  Mee.  &  W.  831;    11  Law  J.  Bap. 
Exch.  378. 

(2)  8  B.  &  0.  119 ;  6  Law  J.  Bep.  (as.)  Oi 
815. 


Vol.  50.] 

J)M  T.  Nelson  j-  Co.,  H,L. 

to  admit,  it  was  an  xuireasonable  delay, 
which  would  discharge  the  underwriters, 
bat  otherwise  if  the  delay  was  on  account 
of  the  ice.  That  authority  seems  to  point 
the  same  way.  I  do  not,  however,  pro- 
nounce any  decision  on  this,  as  it  is  not 
the  case  now  before  the  House.  I  only 
mention  it  to  prerent  it  being  said  that 
what  I  now  say  would  be  applicable  to 
such  a  case. 

But  where,  as  in  this  case,  the  dock 
is  named  from  the  beginning  by  both 
parties,  I  think  the  refusal  of  the  dock 
authorities  to  let  the  ship  inside  the 
dock  gates  is  the  fault  of  neither  party. 
Ther  ought  to  have  foreseen  that  it 
might  happen  that  the  dock  company 
would,  owing  to  the  exigencies  of  their 
traffic,  refuse  to  admit  a  steamer  for 
some  time ;  in  fact,  it  appears  from  the 
evidence  that  before  the  charter-party 
was  made  both  parties  knew  that  the 
number  of  timber.laden  steamers  was  so 
unusually  great  at  this  time  that  it  was 
very  likely  to  happen  that  they  would 
refuse  for  a  long  tmie.  They  might  have 
made  any  new  provision  on  which  they 
could  agree.  If  they  had  in  terms  said 
that,  in  the  event  of  something  for  which 
neither  parfy  was  responsible  rendering 
it  impossible  to  get  into  the  dock  at  all, 
or  without  a  delay  so  great  as  to  render 
it  unreasonable  to  wait,  the  shipowner 
would,  unless  excused  by  some  of  the 
excepted  perils,  bring  his  ship  to  a  dis- 
charging place  in  London,  as  near  as 
might  be  to  the  dock,  and  deliver  there ; 
and  that  the  merchant  should  take  the 
caigo  there  and  pay  the  freight,  I  think 
they  would  have  come  to  as  prudent  an 
arrangement  as  could  well  be  devised. 
They  preferred  to  keep  unaltered  the  old 
form — "  or  so  near  thereunto  as  she  may 
safely  get " — and  be  bound  by  whatever 
the  le^  effect  of  that  might  be. 

Before  proceedinff  further  I  think  it 
convenient  to  see  what,  on  the  evidence, 
were  the  facts  on  this  part  of  the  case. 

The  practice  of  the  Surrey  Commercial 
Docks  was  to  give  orders  for  the  admis- 
sion of  steamers  to  their  docks  to  dis- 
charge there,  which  were,  in  practice 
generally,  on  the  application  of  the 
charterer  or  his  representative,  made 
either  before  or  after  the  arrival  of  the 
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steamer.  By  giving  such  an  order  the 
dock  company  agreed  to  admit  the 
steamer,  and  on  the  production  of  the 
order,  after  the  arrival  of  the  steamer,  it 
was,  as  soon  as  practicable,  admitted  into 
the  docks.  The  company,  in  practice, 
limited  the  number  of  the  orders  to  so 
many  steamers  as  they  at  the  time  thought 
they  could  accommodate  with  discharging 
berths. 

On  the  16th  of  Julv,  Messrs.  Dahl, 
having  probably  heard  by  telegraph  that 
the  Euxine  was  about  to  start,  applied  for 
an  order  for  the  admission  of  the  Euxine, 
The  superintendent  of  the  docks,  Mr. 
Boss  (who  died  before  the  trial),  wrote 
the  two  following  letters  : — 

"July  19, 1877. 

^'Gentlemen, — Referring  to  the  en- 
closed  orders  for  the  steamships  Ettxine 
and  Ohaisworth^  I  beg  to  infomivou  that, 
on  looking  over  the  list  of  Grravesend 
orders  I  have  accepted,  I  fear  I  have 
rather  exceeded  the  number  of  steamers 
for  which  I  can  safely  provide  accommo- 
dation during  the  months  of  July  and 
August.  Under  these  circumstances  you 
may,  perhaps,  think  it  advisable  in  your 
interest  to  arrange  for  the  vessels  to  be 
discharged  elsewnere." 

"July  26, 1877. 

'*  (Gentlemen, — I  much  regret  to  be 
again  compelled  to  return  the  indorsed 
order  for  the  Euxine  (ss.)  from  Soder- 
hamn,  but  on  going  round  the  docks  to- 
day I  find  my  position  is  even  worse  than 
I  anticipated..  The  quays  are  so  loaded 
with  goods  that  it  will  be  impossible  for 
me  to  afford  the  vessel  anything  like  the 
usual  steamboat  despatch." 

On  the  arrival  of  the  Euxine  the  ship's 
agents  applied  to  the  dock  company  to 
take  the  vessel,  hot  were  refused.  It 
appears,  on  the  evidence,  that  there  was 
pleniy  of  room  inside  the  dock  for  the 
Euaine  to  lie  afloat,  but  that  the  company 
would  not  admit  any  steamer  until  there 
was  a  prospect  of  being  able,  within  a 
reasonable  time,  to  give  it  a  discharging 
berth.  The  legal  advisers  of  the  defen- 
dant thought  (whether  correctly  or  not 
it  is  not  necessary  to  decide)  that  if  once 
admitted  within  the  dock  gate  the  mer- 
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chants  would  be  answerable  for  all  snb- 
sequent  delay,  and  the  defendant  pressed 
Mr.  Griffin,  the  secretary  of  the  dock 
company,  not  to  let  the  Evxine  enter  the 
docks  until  they  could  give  her  a  dis- 
charging berth.  The  secretary,  to  relieve 
his  mind,  on  the  7th  of  Aug^t  sent  a 
telegram  to  the  superintendent  in  these 
terms  :  ''  Can  you  give  Eiucine  immediate 
discharging  berth?  If  not,  on  no  ac- 
count admit  steamer  into  dock." 

This  was  relied  on  by  the  plaintiffs  as 
proving  that  the  defendant  hindered  the 
steamer  from  entering  the  dock.  But  it  is 
clear,  from  the  evidence  of  Mr.  Griffin  (the 
dock  secretary),  that  the  dock  authorities, 
in  their  discretion,  refused  to  admit  any 
steamers  other  than  those  they  had  already 
engaged  for  (though  there  was  plenty  of 
room  for  them  to  lie  without  discharging) 
until  there  was  a  prospect  of  giving  them 
a  discharging  berth,  and  that  he  refused  to 
admit  the  Euxine^  on  the  7th  of  August, 
because  he  could  not  then  give  the  st^uner 
a  dischargre  berth,  and  not  on  account  of 
the  defendant's  request;  and,  on  being 
asked  the  question  expressly,  he  says  that 
he  had  no  prospect  of  being  able  to  give 
a  berth  after  a  short  delay,  or  within  any 
reasonable  time.  The  dock  authorities, 
it  seems  to  me,  acted  very  properly  and 
prudently  in  what  they  did,  but  even  if 
they  were  wrong,  the  defendant  was  not 
responsible  for  this. 

Though  the  secretary  must,  at  the 
time  he  gave  his  evidence,  have  known 
when,  as  it  really  turned  out,  a  steamer 
arriving  on  the  7th  of  August  could  have 
had  a  discharging  berth,  neither  side 
asked  that  question.  He  does  say  that, 
if  it  had  been  admitted  into  the  dock  to 
lie  afloat,  it  would,  in  the  then  state  of 
traffic,  have  been  five  weeks  before  the 
ship  could  have  been  discharged  into 
lighters  iiiere,  from  which  it  would  seem 
that  it  would  have  been  longer  before  it 
could  have  got  a  discharging  berth,  and, 
as  demurrage  was  at  30Z.  a  day,  it  is 
obvious  that  the  consequences  of  the 
delay  would  have  been  serious.  I  may 
observe  that  the  anxious  desire  of  the 
defendant  that  the  steamer  should  not  be 
admitted  within  the  dock  gate,  when  he 
believed  (whether  rightly  or  wrongly) 
that  the  doing  so  would  fix  him  wiUi  the 
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cost  of   the  delay,  is  evidence  Aat  he 
believed  the  delay  would  be  imporbint. 

The  plaintiffs'  legal  advisers  wioie  to 
the  defendant  the  following  letter,  and 
received  the  following  answer : — 

"August  7, 1877. 
"  We  are  instructed  to  inform  you  that 
the  ship  Euxine^  chartered  by  you,  is  in 
this  port  ready  to  discharge.  The  Surrey 
Commercial  Docks  Company  have  de- 
clined to  allow  the  ^vessel  to  enter  their 
dock,  as  they,  we  leam,  intimated  to  yoa 
several  days  ago.  The  ship's  lay  dajs 
begin  to-morrow.  Should  she  not  be 
discharged  by  you  with  the  usual  de- 
spatch, you  will  be  held  answerable  for 
demurrage.  Your  lighters  should  he 
alongside,  as  you  have  been  already  in. 
formed,  by  tne  first  thing  to-morrow 
morning.  The  cargo  would  be  discharged 
ill  two  or  three  days.  This  notice  is 
given  you  that  you  may  take  such  steps 
as  you  think  right  to  expedite  the  on- 
loading  of  the  ship." 

**R$E^xme.  Aogutt  8, 1877. 
''  Our  legal  advisers  tell  us  to  say,  in 
reply  to  your  &vour  of  yesterday,  that— 
the  ship  is  chartered  for  the  Snnej 
Commercial  Docks,  and  that  when  the 
vessel  is  there,  we  win  be  prepared  to 
fulfil  your  client's  contract  with  ub^ 
and  take  delivery  of  the  carso.  The 
notice  given  by  you  is  one  wnich  yoa 
have  no  power  to  give,  and  which  we  are 
not  called  upon  to  obey.  If  the  captain 
enters  into  a  contract  to  go  to  a  particokr 
dock,  he  must  go  there,  and  it  is  no 
business  of  the  receivers  that  the  dock  at 
the  time  of  his  arrival  is  fall  and  cannot 
take  him  in.     He  must  wait  till  there  is 


room. 
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Some  attempts  were  made  to  come  to 
an  amicable  settiement,  which  unfor. 
tunately  &iled,  and  both  parties  stand  on 
their  legal  rights. 

It  is  perfectly  plain  to  my  mind  that 
the  ship  did  not  fulfil  the  primary  en- 
gagement  in  the  charter-party  to  proceed 
to  the  Surrey  Commercial  Docks,  by 
merely  proceeding  to  the  gate  of  that 
dock ;  but  if,  under  the  oircumstanoeBi 
the  ship  had,  on  the  7th  of  August,  ful- 
filled the  alternative  of  prooeedmg  "m 
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near  tberennto  as  she  may  safely  get," 
the  merchant  was,  by  bis  agreement,  to 
take  tbe  cargo  from  alongside  at  bia  risk 
and  expense ;  and  there  is  no  reason  why 
be  should  not  have  to  bear  all  tbe  damage 
occasioned  by  bis  refosal  to  comply  with 
tbe  request  contained  in  tbe  letter  of  tbe 
7tb  of  August  to  send  lighters  alongside, 
wbicby  on  tbe  assumption  that  she  bad 
got  as  near  thereto  as  she  could  safely  get, 
was  what  be  bad  undertaken  to  do. 

Two  questions  arose  on  these  points : 
First,  whether  tbe  Etunne  could  have  got 
into  tbe  dock  without  such  a  delay  as  would 
have  been  unreasonable,  taking  into 
account  the  nature  of  tbe  transaction  and 
tbe  interests  of  both  parties.  That  was 
one  of  fact,  to  be  determined  on  tbe 
evidence.  Second,  whether,  supposing 
that  fact  to  be  found  in  ikvour  of  tbe 
plaintiffs,  tbe  Etusine  bad  got  as  near 
thereto  as  she  might  safely  get,  within 
the  meaning  of  tbe  contract.  That  was 
a  question  of  law  depending  on  the  con- 
stmction  of  the  written  contract. 

As  Haff  as  re^rds  tbe  question  of  law, 
it  is  not  material  when  or  by  whom  tbe 
question  was  first  raised,  your  Lordships 
baying  to  decide  it  according  to  law. 
But  as  regards  tbe  question  of  fact  de- 
pending on  the  evidence,  it  might  be 
material  when  it  was  raised,  for  if  tbe 
point  bad  not  been  raised  at  all  by  tbe 
plaintiffs  it  would  have  been  possible 
enough  that  tbe  defendants  refrained  from 
calling  farther  evidence  which  would  have 
altered  tbe  case. 

But,  in  fact,  it  appears  by  the  short- 
hand writer's  note  that  Mr.  Ghitty,  in  bis 
opening,  distinctly  stated  this  as  part  of 
the  plaintiffs'  case ;  and  it  was  brought 
to  the  mind  of  the  Master  of  tbe  Bolls, 
for  he  afterwards  asks  Mr.  Russell  what 
he  said  was  tbe  meaning  of  the  words 
'*80  near  thereunto  as  she  may  safely 
get."  A  considerable  arg^ument  ensued, 
Mr.  Russell  contending  then,  as  he  did 
afterwards,  that  the  prevention  must  be 
physical,  from  something  endangering 
the  safety  of  tbe  ship,  and  that  it  must 
be  permanent ;  and  when  pressed  he  said 
that  though  tbe  cause  of  obstruction 
was  a  physical  one  and  one  which  would 
last  a  vear,  the  steamer  must  wait  a  year. 
The  Master  of  the  Rolls  said,  as  I  think 
You  60.— CsAiro. 
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he  well  might,  "To  suppose  that  two 
commercial  men  should  enter  into  a  con- 
tract to  charter  a  steamer  to  go  to  a  dock, 
or  as  near  thereto  as  she  may  safely  get, 
that  that  means  that  she  is  to  wait  outside 
for  a  year  because  tbe  dock  is  out  of 
repair,  is  to  my  mind  absurd. — Mr.  BusseU : 
If  the  proposition  looks  nonsensical,  if 
your  Lordship  pleases,  inatead  of  being  a 
year,  suppose  it  is  a  month. — The  Master 
of  the  Bolls :  I  do  not  know  that  it  is. — 
Mr,  BusseU :  Or  a  fortnight." 

So  that  there  was  ample  to  call  on  the 
defendant  to  produce  whatever  evidence 
he  could  to  shew  that  tbe  delay  in  tbe 
present  case  would  not  have  been  un- 
reasonable. 

Tbe  expressions  of  tbe  Master  of  tbe 
Rolls  seem  to  indicate  that  at  that  mo- 
ment he  was  not  inclined  to  look  with 
favour  on  this  contention  of  the  defen- 
dant. If  such  was  his  then  opinion,  he 
changed  it,  for  in  deUvering  judgment  a 
few  days  afterwards  be  says,  '*  I  do  not 
see  any  answer  to  the  suggestion  that  tbe 
contract  was  to  take  tbe  cargo  there,  and 
that  the  shipowner  must  wait  until  he 
could  get  into  tbe  dock.  It  makes  no 
difference  whether  tbe  cause  of  prevention 
was  tbe  dock  being  full  of  vessels,  or 
some  other  accident.  It  might  have 
been  stress  of  weather,  or  that  the  vessel 
drew  more  water  than  there  was  over 
the  sill  of  tbe  dock  at  one  time,  assuming 
tbe  water  to  flow  in  more  at  one  period 
than  at  another,  or  it  might  have  been 
an  accident  to  tbe  dock  gates  which  pre- 
vented the  vessel  going  in  for  a  period  of 
time  longer  or  shorter,  as  tbe  case  might 
be.  The  shipowner  takes  tbe  risk  of 
accident ;  so  does  tbe  charterer,  because 
in  this  case  the  charterer  has  to  wait  for 
his  cargo.  There  is  a  risk  on  both  sides, 
and  tbe  risks  in  some  cases  depend  very 
much  on  the  nature  of  the  vessel.  In 
tbe  case  of  a  steamer,  probably,  tbe  risk 
is  larger  on  the  side  of  tbe  shipowner, 
but  not  necessarily  so.  There  may  be 
perishable  cargoes,  tbe  value  of  which  is 
very  variable,  as  tbe  price  may  depend 
on  tbe  speed  with  which  they  are  de- 
livered on  arrival  at  tbe  port  of  discbarge. 
Therefore  both  parties  io  tbe  charter* 
party  take  their  chance  of  tbe  vessel 
being  able  to  get  into  tbe  dock  on  arrival 
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at  the  place  of  discharge  within  thensnal 
or  reasonahle  time." 

I  certainly  understand  from  this  that 
the  Master  of  the  Bolls  thought  it  quite 
immaterial  whether  the  incapacity  to  get 
into  the  dock  was  produced  hy  a  matter 
threatening  the  safety  of  the  ship  or  some 
other  matter.  In  this  the  Judges  of  the 
Court  of  Appeal  all  agreed  with  him,  and 
so  do  I.  But  he  thought  it  immaterial 
whether  the  delay  was  long  or  short,  if  it 
would  at  some  time  come  to  an  end.  In 
this  the  Judges  of  the  Court  of  Appeal 
differ  from  him.  I  think  it  far  the  most 
difficult  question  in  this  cause,  but  I 
agree  with  the  Judges  of  Appeal.  It  is 
to  be  observed  that  the  Master  of  the 
Bolls  gives  no  answer  to  his  own  forcible 
remark  which  I  have  before  quoted. 

Had  the  words  in  the  charter-party 
been  "  as  near  thereto  as  she  may  get,"  it 
would  have  been  open  to  a  charterer  to 
contend  that  the  ship  must  get  as  far  as 
it  was  possible,  however  dangerous  it 
might  be.  I  do  not  think  it  could  have 
been  successfully  so  contended,  but  those 
who  originally  framed  .this  clause  pre- 
vented the  possibility  of  such  a  conten- 
tion by  inserting  the  word  ^^  safely."  In 
the  absence  of  authority,  and  construing 
the  words  in  their  ordinary  sense,  I  think 
that  is  the  only  effect  of  the  introduction 
of  the  word  ''  safely."  I  think  if  the  ship 
cannot  get  at  all,  it  cannot  get  safely. 
And  there  is  no  authority  putting  any 
other  construction  upon  the  words.  It 
is  singular  enough,  considering  how  long 
this  has  been  a  common  form,  that  there 
is  not,  as  far  as  I  can  leam,  anything 
said  about  its  construction,  either  in  the 
text-books,  or  in  any  decision  in  our  re- 
ports,  before  Shield  v.  WUkinSf  as  late  as 
1850.  It  would  seem  that  in  practice  no 
difficulty  had  been  found  in  putting  a 
sensible  meaning  on  this  clause  so  as  to 
avoid  disputes.  Since  1850  there  have 
been  a  few  cases,  all  of  which,  I  believe, 
were  dted  during  the  argument. 

The  decision  in  Bhieid  v.  Wilkms  had 
no  bearing  on  this  case. 

In  SehUizzi  v*  Dmry,  the  ship,  under 
the  charter-party,  was  bound  to  proceed 
to  Galatz  or  IbraO,  or  so  near  thereto  as 
she  may  safely  get  and  load  a  cargo  of 
grain.    The  ship  having  arrived  at  the 


Sulina  mouth  of  the  Danube,  which  is 
ninety  miles  below  Gkklatz,  and  still 
farther  from  Ibrail,  the  master  finding 
the  water  on  the  bar  unusually  low,  so 
that  he  could  not  safely  cross  the  bar  till 
it  rose,  gave  notice  that  he  required  the 
merchant  to  load  his  cargo  there,  a  place 
where  it  was  neither  customary  nor  rea- 
sonable to  load  cargo.  The  decision,  as 
far  as  regards  this  point,  was  that,  as 
Lord  Campbell  says,  "  The  meaning  of 
the  charter-party  must  be  tiiat  the 
ship  is  to  get  within  the  ambit  of  the 

Sort,  though  she  may  not  reach  the  actual 
arbour.  Now  could  it  be  said  that  the 
vessel,  if  she  was  obstructed  in  entering 
the  Dardanelles,  had  completed  her  voyage 
to  Galatz  P  " 

In  Metcalfe  v.  The  Britannia  Ironworkt 
Company  it  was  actually  contended  that 
the  shipowner,  who  had  contracted  that 
his  ship  would  go  to  Taganrog  or  so  near 
thereto  as  she  could  safely  get,  and  there 
deliver  the  cargo,  was  entitled  to  require 
the  merchant  to  take  delivery  at  Kertch, 
300  miles  from  Taganrog,  and  that 
the  ship  had  completed  her  voyage  he- 
cause  she  was  obstructed  in  enteriog 
the  sea  of  Azof;  but  the  Court,  both  bdow 
and  in  the  Court  of  Error,  agreed  with 
the  prior  decision  in  BohUizzi  v.  Deny,  I 
think  it  plain  that  neither  of  those  deci- 
sions touches  the  present  case*  Whether 
the  language  which  Lord  Campbell  uses 
is  quite  the  most  accurate  to  express  his 
idea  may  be  doubted,  bat  in  the  case 
at  bar  it  was  both  reasonable  and  cna- 
tomary  to  unload  ships  in  that  part  of 
the  river  to  which  the  Euxine  had  come 
and  the  docks  adjoining. 

In  Parker  v.  Wvrdo  and  BaettfeR  v. 
Lloyd  (3),  where  the  charter-party  was 
to  proceed  to  a  wharf  in  a  tidal  hMboor 
(which  could  not  be  reached  during  the 
neap  tides),  or  as  near  as  she  might  safely 

fet,  it  was  held  that  the  ship  amving 
uring  the  low  tides,  the  master  was 
bound  to  wait  for  the  higher  tides,  an 
the  ground  that  his  contract  was  to  go 
to  the  wharf  if,  in  the  ordinary  course  of 
navigation,  it  could  be  reached,  and  that 
the  shipowner  took  on  himself  the  risk  of 
delay  from  the  ordinary  course  of  navi- 

(3)  1  Hurl.  &  C.  888 ;  31  Law  J.  Bep.  ExcL 
413. 
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gaiion.  The  delay  in  the  case  at  bar 
vras  not  in  the  ordinaiy  oonrse  of  navi- 
gation* 

HtUeion  v.  Qtbaon  (4),  in  Scotland,  and 
Capper  v.  WalUice  were  cases  where  the 
ship  could  get  to  her  primary  destination 
if  sne  disohareed  a  part  of  her  cargo  so 
as  to  lighten  her.  The  majority  of  the 
Ck>nrt  of  Session  thought  that  as  the 
quantity  of  cargo  which  the  ship  would 
have  had  to  discharge  to  enable  her  to 
lie  always  afloat  at  Gksgow  was  small,  it 
was  reasonable  to  do  so,  and  she  was 
bound  to  do  so.  Nothing  in  that  case  was 
decided  as  to  the  alternative.  The  Court 
of  Queen's  Bench  in  the  latter  case  held 
that  whether  the  ship  might  insist  on  the 
whole  cargo  being  taken  at  the  spot  where 
it  was  necessazy  to  lighten  her  as  being 
the  nearest  to  which  she  could  safely  ge^ 
or  was  bound  to  go  farther,  depended  on 
whether  it  was  reasonable  under  all  the 
circumstances  to  lighten  her  to  the  ne- 
oeesary  extent,  which  they  thought  was 
not  the  case. 

These  are  all  the  cases  which  were 
cited  on  the  argument,  and,  as  far  as  I 
know,  all  the  cases  which  exist,  in  which 
anything  has  been  said  as  to  the .  con- 
struction of  this  clause.  And  I  do  not 
think  any  of  them  is  an  authority  for 
patting  a  different  meaning  on  the  words 
from  wat  which  they  would  bear  in  their 
natun^  sense,  which,  I  think,  is  that 
which  I  have  already  expressed. 

But  the  question  whewer  a  prevention 
causing  delay  for  any  time,  however  long, 
but  which  would  terminate,  would  amount 
to  a  prevention  within  the  meaning  of  the 
clause  is,  I  think,  a  much  more  difficult 
question.  There  is  no  authority  bearing 
directly  on  the  construction  of  this  clause, 
except  Capper  Y.  Wallace^  and  as  that  case 
was  decided  after  the  decision  of  the 
Court  of  Appeal  in  the  present  case, 
which  was  binding  on  tiie  Court  of 
Queen's  Bench,  and  which  it  appears  was 
cited  on  the  argument,  it  may  be  said  that 
it  adds  no  weight  to  it.  But  I  think  that 
there  are  decisions  so  far  analogous,  that 
they  establish  the  principle  on  whidi  the 
Judges  of  Appeal  acted,  and  which  I 
think  they  applied  rightly. 

It  is  quite  true  that  the  words  of  the 
(4)  8  Sees.  Ca0.  3rd  ser.  463. 
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contract  are  ''as  she  may  safely  get,^' 
and  nothing  is  said  expressly  about  getting 
without  unreasonable  delay ;  but  in  Mose 
V.  Smith  (5),  Mr.  Justice  ^ule,  speaking 
of  what  constitutes  a  total  loss  of  a  ship 
as  against  an  underwriter,  after  stating 
that  the  shipowner  must  repair  the  ship 
if  possible,  says,  "  It  may  be  physically 
possible  to  repair  the  i^ip,  but  at  an 
enormons  cost,  and  then  also  the  loss 
would  be  total ;  for  in  matters  of  busi- 
ness, a  thing  is  said  to  be  impossible 
where  it  is  not  practicable,  and  a  thing  is 
impracticable  when  it  can  only  be  done  at 
an  excessive  or  unreasonable  cost.'*  "If 
a  ship  sustains  such  extensive  damage 
that  it  would  not  be  reasonably  prac* 
ticable  to  repair  her,  seeing  that  the 
expense  of  repairs  would  be  such  that  no 
man  of  common  sense  would  incur  the 
outlay,  the  ship  is  said  to  be  totally  lost.'' 
Though  the  particular  case  was  a  policy 
of  insurance,  Mr.  Justice  Maule  speaks 
generally  of  mercantile  contracts.  And 
on  this  principle  it  was  held  in  Oeipel  v. 
Smith,  by  the  whole  Court,  and  in  Jackeon 
V.  The  Union  Marine  Insurance  Company 
by  a  majority  in  the  Common  Pleas,  ana 
in  the  same  case  in  error,  bv  a  majority 
of  the  Court  of  Exchequer  Chamber,  that 
a  delay  in  carrying  out  a  charter-partyi 
caused  by  something  for  which  neither 
party  was  responsible,  if  so  great  and 
long  as  to  make  it  unreasonable  to  require 
the  parties  to  go  on  with  the  adventure^ 
entitled  either  of  them,  at  least  while  the 
contract  was  executory,  to  consider  it  at 
an  end. 

I  said  in  Oeipel  v.  Smithy  "  Very  dif- 
ferent  considerations  arise  where  the  cargo 
is  already  on  board,  or,  as  in  Hadley  v. 
Clarke  (6),  is  already  on  the  voyage ;  but 
while  the  contract  still  remains  executory 
I  think  time  is  so  far  of  the  essence  of  the 
contract,  as  that  matter  which  arises  to 
cause  unavoidable  but  unreasonable  delay^ 
is  sufficient  excuse  for  refusing  to  perform 
it."  I  still  think  that  there  is  a  distinc- 
tion between  the  cases,  for  when  the  ship- 
owner has  got  the  merchant's  cargo  on 
board  he  cannot  simply  put  an  end  to 
his  contract ;  he  must  do  something  with 

(6)  9  Com.  B.  Rep.  94 ;  19  Law  J.  Bep.  C  J*. 
225. 
(0)  8  Term  Rep.  269t 


420 


CHANCKBY  DIVISION. 


[N.S. 


Dahl  V.  Nelson  ^  Co.,  H,L. 


£he  cargo.  Bat  in  this  case,  the  parties 
hare  provided  for  what  is  to  be  done 
with  it.  If  the  ship  cannofc  get  into  dock 
she  is  to  go  as  near  as  she  may  safely 
get,  and  there  deliver.  It  certainly  seems 
to  me  that  any  cause  which  would  excase 
the  ship  from  going  into  the  dock,  if  the 
contract  was  wholly  executory,  must  be 
sufficient  to  excuse  her,  and  so  bring  the 
alternative  into  operation  when  the  cargo 
is  on  board.  There  was  a  dissenting 
minority  in  Jackson  v.  The  Union  Marine 
Insurance  Company,  and  some  previous 
authorities  are  perhaps  not  quite  consis- 
tent with  the  decision.  It  is  no  doubt 
competent  to  your  Lordships  to  reconsider 
that  case,  and  decide  contrary  to  it.  I 
think  it  was  rightly  decided,  but  I  can 
only  refer  your  Lordships  to  the  judgment 
delivered  by  Baron  Bramwell  in  that 
case,  in  the  reasoning  of  which  I  then 
concurred,  and  still  concur,  and  to  which 
I  have  nothing  to  add. 

The  only  remaining  question  is,  whether 
the  evidence  in  this  case  is  such  as  to  lead 
your  Lordships  to  concur  in  the  finding 
of  fact  by  all  the  Judges  in  the  Court  of 
Appeal  that  the  delay  would  have  been  in 
this  case  so  great  as  to  make  it  unreason- 
able to  call  on  the  shipowner  to  wait. 
The  shipowner  would,  I  think,  be  bound 
to  go  into  the  dock  if  he  could  do 
80  by  waiting  a  reasonable  time,  but 
not  if  he  could  only  do  so  by  waiting 
an  unreasonable  time.  It  is  quite  true 
that  a  question  of  "reasonable  or  un- 
reasonable "  must  always  be  a  question  of 
more  or  less,  and  therefore  of  uncertainty, 
but  that,  I  think,  cannot  be  helped.  I  do 
not  pretend  to  lay  down  any  precise  rule 
as  to  what  is  reasonable  or  what  is  not. 
I  think  the  main  elements  to  be  considered 
are,  what  would  be  the  effect  on  the  object 
of  the  contract,  and  the  damage  to  each 
party  caused  by  the  delay;  and  if  the 
result  be  to  lead  those  who  have  to  decide 
the  question  to  think  (to  adopt  the 
language  of  the  Master  of  the  Rolls) 
that  it  is  absurd  to  suppose  that  two  com- 
mercial men  entering  into  a  contract  to 
charter  a  steamer  to  go  to  a  dock,  or  as 
near  thereto  as  she  may  safely  get,  should 
mean  that  she  was  to  wait  outside  so  long, 
they  ought  to  find  it  unreasonable. 

In  the  pref^ent  case,  it  was  agreed  in 


the  written  contract  that  the  cargo  wu 
to  be  received  as  fast  as  steamer  can 
deliver.  And  though  I  do  not  agree  with 
what  is  suggested  by  Lord  Justice  Cotton, 
that  this  cast,  the  duty  on  the  merchant 
of  discharging  the  veasel  as  quickly  as  if 
she  had  obtained  admission  to  the  Bvrrej 
Conmiercial  Docks,  it  certainly  shewed 
that  both  parties  knew  that  a  prompt  de- 
spatch was  of  great  consequence  to  the 
steamer,  and,  dOZ.  per  day  being  men- 
tioned as  demurrage,  it  was  known  to 
each  that  the  loss  by  a  day's  delay  wonld 
be  at  least  that  sum,  so  as  to  shew  that  a 
prompt  despatch  was  to  a  great  extent  the 
object  of  the  contract.  It  does  not  appear 
Cat  least  not  so  far  as  I  can  find)  dis- 
tinctly how  long  it  would  have  taken  to 
unload  the  stumer  into  lighters  in  the 
river,  nor  what  it  would  have  cost  the 
merchant,  but  it  does  appear  that  the 
steamer  was  willing  to  go  into  the  Mill- 
wall  Dock,  and  there  she  could  have  been 
discharged  at  the  same  cost  as  in  the 
Surrey  Dock  in  about  the  same  time. 
The  defendant  refused  to  assent  to  this, 
and  I  do  not  think  he  was  bound  to  as- 
sent. He  refused  because  he  thought, 
not  that  the  cargo  would  be  worse,  bat 
that  the  value  of  it  would  be  diminished 
so  as  to  make  him  a  loser  by  about  120/. 
Assuming  this  to  be  so,  he  required  the 
steamer  to  wait  for  a  period  uncertain  in 
its  length,  but  certainly  exceeding  five 
weeks;  and  five  weeks  at  301,  a  day 
would  represent  a  loss  to  the  shipowner 
of  more  than  1,000Z.  I  cannot  think  that 
reasonable. 

The  result  is  that  I  come  to  the  con- 
clusion that  the  judgment  should  be 
affirmed,  and  the  app^  dismissed  with 
costs. 

Lord  Watson. — This  is  a  case  of  im- 
portance, seeing  it  involves  the  constrac- 
tion  of  a  clause  which  has  long  been  of 
common  occurrence  in  contracts  of  af- 
freightment. By  a  charter-party,  dated 
the  2l8t  of  June,  1877,  it  was  inter  alia 
agreed  that  the  steamship  Euxinsy  after 
taking  on  board  a  cargo  of  timber  in  the 
Baltic,  ''  being  so  loaded  shall  therewith 
proceed  to  London  Surrey  Commercial 
Docks,  or  so  near  thereunto  as  she  maj 
safely  get    and  lie  always    afloat  and 
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deliver  the  same,"  &c.  No  lay  days 
proper  were  stipalated  in  the  charter- 
party,  although  it  was  agreed  that  there 
shoiild  be  ten  days  on  demurrage,  "  over 
and  above  the  said  laying  days,"  the 
apparent  inconsistency  being  due  to  the 
fact  that  the  charter-party  consists  of  a 
printed  form,  partly  filled  np  in  writing. 
It  was  provided  that  the  cargo  was  to  be 
received  at  the  port  of  discharge  '*  as  fast 
as  steamer  can  deliver,"  Sundays  and 
legal  holidays  excepted,  and  also  that  it 
was  to  be  brought  to  and  taken  from 
alongside  the  ship  at  merchant's  risk  and 
expense. 

The  Euxine  reached  the  port  of  London 
with  her  cargo  in  safety ;  and,  on  the  4th 
of  Aognst,  1877,  having  been  refused 
admittance  to  the  Surrey  Commercial 
Docks  was  moored  at  the  Deptford  Buoys, 
ooteide  the  dock  entrance. 

It  appears  from  evidence  laid  before 
the  Master  of  the  Bolls  that  the  Surrey 
Dock  is  used  exclusively  for  the  purposes 
of  the  timber  trade,  that  in  it  steam 
vessels  are  unloaded  at  discharging  berths 
alongside  the  quays,  and  that  the  dock 
authorities  do  not  permit  any  steamer  to 
enter  until  there  is  a  vacant  berth  to 
receive  her.  Accordingly  they  refused  to 
admit  the  Eweine^  not  on  account  of  there 
being  no  room  for  her  to  lie  in  the  dock, 
but  because  the  discharging  berths  for 
steamers  were  then  full  and  were  engaged 
for  some  time  to  come. 

The  5th  of  August  was  a  Sunday,  and 
the  6th  a  legal  holiday ;  but  on  the  7th 
the  shipowners  intimated  to  the  charterers 
that  the  Euxifie  was  ready  to  discharge 
her  cargo,  and  requested  that  lighters 
should  be  sent  alongside  for  that  purpose. 
Upon  the  8th  of  August  the  charterers 
refused  to  take  delivery  as  required,  the 
ground  of  their  refusal  being  that  the 
Euxine  was  bound  to  wait  at  owner's  risk 
nutil  there  was  room  for  her  to  discharge 
in  the  Surrey  Commercial  Docks.  At 
this  time,  as  appears  from  the  evidence, 
the  dock  authorities  were  unable  to 
specify  within  what  period  they  could 
give  the  Etixine  a  berth  for  discharge. 

After  the  refusal  of  the  charterers  to 
accept  delivery,  the  owners  landed  the 
cargo  by  means  of  lighters,  and  placed  it 
in  Uie  costody  of  the  Surrey  Docks  Com- 
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pany,  and  thereafter  raised  the  present 
case  against  the  charterers  for  freight, 
demurrage  and  other  charges  and  ex- 
penses incurred  by  them  in  discharging 
and  landing  the  cargo.  The  charterers, 
besides  denying  liability,  preferred  a 
counter-claim  of  damages  for  breach  of 
contract. 

The  Master  of  the  Bolls,  on  the  23rd 
of  May,  1878,  gave  judgment,  dismissing 
the  action,  with  costs,  on  the  charterers 
undertaking  to  pay  the  freight  and  land- 
ing charges  ;  but  on  the  8th  of  August, 
1879,  the  Court  of  Appeal  reversed  that 
judgment,  and  declared  "  that  the  voyage 
of  the  Etusine  ended  and  the  lay  days 
began  to  run  from  the  time  when  the  ship 
took  up  her  position  at  the  Deptford 
Buoys,  and  was  ready  to  deliver  cargo." 
And  it  was  ordered  that  the  freight  and 
what  damages  they  had  sustained  by 
reason  of  the  detention  of  the  ship  and 
the  delay  and  increased  expense  of  deli- 
very be  paid  to  the  owners.  The  present 
appeal  has  been  brought  by  the  charterers 
against  the  judgment  and  order  of  the 
Court  of  Appeal. 

I  have  made  no  reference  to  the  com- 
munications which  passed  between  the 
law  agents  of  the  parties  subsequent  to 
the  8th  of  August,  because  these  appear 
to  me  to  have  no  bearing  upon  the  case 
as  presented  to  the  House.  Various 
questions  were  argued  in  the  Courts 
below,  bat  the  only  issue  raised  between 
the  parties  in  this  appeal  is,  whether  the 
Euxine  on  the  7th  of  August,  1877,  had, 
as  was  found  by  tho  Court  of  Appeal, 
completed  her  voyage  in  terms  of  the 
charter-party. 

It  is  not  maintained  by  the  respondents, 
the  owners  of  the  Euxine^  that  the  vessel 
had  proceeded  to  tho  Surrey  Commercial 
Docks.  On  tho  contrary,  their  conten- 
tion  is,  that  it  had  become  impossible,  in 
the  sense  of  tho  charter-party,  for  her 
to  obtain  admission  to  the  dock,  and  con- 
sequently that  the  Eiixine  must  be  held  to 
have  completed  her  voyage  whenever  she 
reached  her  moorings  at  the  Deptford 
Buoys,  seeing  that  she  was  then  as  near 
to  the  dock  as  she  could  safely  get  and  lie 
afloat.  The  appellants,  on  the  other 
hand,  contend  that  by  the  conditions  of 
the  charter-party,  the  Euxine  was  bound 
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to  proceed  to  her  primary  destination, 
anless  prevented  bj  some  permanent 
physical  obstacle.  They  further  main- 
tain that  the  circnmstances  which  occa- 
sioned the  exclasion  of  the  Euxine  did 
not  constitute  an  obstacle  either  of  a 
physical  or  of  a  permanent  character, 
and  that  the  vessel  was  therefore  bound 
to  wait,  at  owner's  risk,  until  the  obstruc- 
tion was  removed,  and  then  to  enter  the 
dock  for  the  purpose  of  discharge. 

Both  parties  seemed  to  concede,  and  I 
think  it  may  be  taken  as  settled  law,  that 
when,  by  the  terms  of  a  charter-party,  a 
loaded  ship  is  destined  to  a  particular 
dock,  or  as  near  thereto asshe  may  safely 
get,  the  first  of  these  alternatives  con- 
stitutes a  primary  obligation ;  and,  in 
order  to  complete  her  voyage,  the  vessel 
must  proceed  to  and  into  the  dock  named, 
unless  it  has  become,  in  some  sense,  "  im- 
possible "  to  do  so.  It  is  only  in  the  case 
of  her  entrance  into  the  dock  being 
barred  by  such  "  impossibility  "  that  the 
owners  can  require  the  charterers  to  take 
delivery  of  her  cargo  to  a  place  outside 
the  dock.  When  a  vessel  in  the  course  of 
her  voyage  is  stopped  by  an  impediment 
occurring  at  a  distance  from  the  primary 
place  of  discharge,  it  has  been  decided 
that  she  cannot  be  held  to  have  got  "  as 
near  thereunto  as  she  could  safely  get," 
and  therefore  cannot  claim  to  have  com- 
pleted the  voyage  in  terms  of  the  second 
alternative — SchiUzzi  v.  Derry^  also  MeU 
ccdfe  V.  Ths  Bniawnia  Ironworks  Company. 
It  was  observed  by  Lord  Chief  Justice 
Campbell  in  SchiUzzi  v.  Derry  that  the 
meaning  of  these  words  in  the  charter- 
party,  "  BO  near  the  port  of  landing  as  the 
ship  may  safely  get,  must  be  that  she 
should  get  within  the  ambit  of  the  port, 
though  she  may  not  be  able  to  enter  it." 
In  the  present  case  it  does  not  admit  of 
dispute  that  the  Ettxine  when  lying  at 
the  Deptford  Buoys  was  as  near  to  the 
Surrey  Commercial  Docks  as  she  could 
safely  get,  if  it  be  assumed  that  it 
had  become  within  the  meaning  of  the 
charter-party  impossible  for  her  t»  get 
into  the  dock. 

The  appellants  maintained  that  there 
can  be  no  impossibility  within  the  mean- 
ing of  the  contract  unless  the- vessel  is 
stopped  by  an  impediment  which  is  both 


physical  and  permanent;  but  I  greatly 
doubt  whether,  in  any  ftur  constniction 
of  the  charter-party,  it  is  necessary  that 
the  obstruction  should  be  of  a  purely 
physical  character,  and  I  also  doubt 
whether  there  be  any  foundation  in  fact 
for  the  appellants'  contention.  The 
exclusion  of  the  Euxine  from  the  Sumy 
Docks  in  August,  1877,  was  owing  to  a 
rule  made  by  the  statutory  authorities 
entrusted  with  the  adminiatnition  and 
control  of  the  dock.  It  is  not  suggested 
that  the  rule  was  in  exoess  of  their 
powers,  or  that  it  was  not  capable  of 
being  legally  enforced.  And  I  am  of 
opinion  that  an  order  emanating  from 
the  proper  authority,  which,  if  disregarded, 
would  lead  either  to  the  dock  gates  being 
shut  against  the  vessel  or  to  her  being 
turned  summarily  out  of  the  dock  if  she 
did  get  into  it^  does  in  reality  oonsiitate 
a  physical  obstacle. 

The  controversy  between  the  parties 
appears  to  me,  accordingly,  to  be  narrowed 
to  this  issue — whether  the  obstacle  which 
the  Etmne  encountered  was  of  such 
permanency  as  to  render  it  impoBsible, 
within  the  meaning  of  the  charter-party, 
for  her  to  get  into  Uie  Surrey  Commercial 
Docks. 

In  providing  alternative  destinations, 
the  charter-party  does  not  express  the 
condition  upon  which  the  second  alterna- 
tive becomes  substituted  for  the  fiivt  It 
does  not  in  terms  express  any  distinction 
between  the  alternatives ;  and  t^t  the 
first  is  to  be  regarded  as  the  primary 
destination  to  which  the  chartered  vessel 
must,  if  possible,  proceed,  is,  I  appre- 
hend, an  inference  based  upon  whftt  is 
known  to  be  the  ordinary  course  of  ship- 
ping business,  and  on  the  presumption 
that  both  parties  would,  from  considera- 
tions of  mutual  interest,  have  agreed  to 
that  effect  if  they  had  made  it  matter  of 
express  contract. 

The  question  now  before  the  House 
must  also,  in  my  opinion,  be  determined 
by  some  such  reasonable  considerations. 
A  permanent  obstacle  can  in  no  reason- 
able sense  be  held  to  mean  an  obstacle 
which  will  remain  for  ever.  There  must 
in  every  case  be  some  limit  of  time  within 
which  an  obstacle  ceasing  to  exist  cannot 
be  regarded  as  permanent,  and  beyond 


I'- 
I 


Vol.  50.] 

DaM  ▼.  NOson  f  Co.,  KL, 

which  a  oontinning  ohstacle  oeafies  to  be 
temporary.  It  maj  be  very  difficult  to 
fix  that  limit,  which  will  obvionslj  vary 
with  the  circamslances  of  each  case  and 
the  terms  of  the  charter-party ;  bat  I  do 
not  think  the  same  difficulty  exists  in 
regard  to  the  principle  upon  which  it 
ought  to  be  determined.  1  have  always 
understood  that,  when  the  parties  to  a 
mercantile  contract,  such  as  that  of 
affreightment,  have  not  expressed  their 
intentions  in  a  particular  event,  but  have 
left  these  to  impUcation,  a  Court  of  law, 
in  order  to  ascertain  the  implied  meaning 
of  the  contract,  must  assume  that  the 
parties  intended  to  stipulate  for  that 
which  is  fair  and  reasonable,  having  re- 
gard to  their  mutual  interests  and  to  the 
main  objects  of  the  contract.  In  some 
cases  that  assumption  is  the  only  test  by 
which  the  meaning  of  the  contract  can  be 
ascertained.  There  may  be  many  possi- 
bilities within  the  contemplation  of  the 
contract  of  charter-party  which  were  not 
actually  present  to  the  minds  of  the 
parties  at  the  time  of  making  it,  and, 
when  one  or  other  of  these  possibilities 
becomes  a  fact,  the  meaning  of  the  con- 
tract must  be  taken  to  be,  not  what  the 
parties  did  intend  (for  they  had  neither 
thought  nor  intention  regarding  it),  but 
that  which  the  parties,  as  fair  and  reason- 
able men,  would  presumably  have  agreed 
upon  i^  having  such  possibility  in  view, 
they  had  made  express  provision  as  to 
their  several  rights  and  liabilities  in  the 
event  of  its  occurrence. 

I  am  of  opinion  that  the  question  at 
issue  in  the  present  appeal  must  be  solved 
in  that  way,  and  that  the  Euxine  cannot 
be  held  to  have  completed  her  voyage  on 
the  7th  of  August,  unless  it  be  established 
that  the  delay  which  would  have  taken 
place  before  she  was  admitted  to  the 
Sorrev  Docks  would  have  been  so  great 
that  the  parties,  had  they  anticipated  and 
provided  against  its  occurrence  on  the 
2l8t  of  June,  1877,  would  not,  as  reason- 
able men  of  business,  have  arranged  that 
the  vessel  should  wait  outside  the  dock 
at  owner's  risk  until  a  berth  was  ready 
for  her.  I  adopt  the  view  of  Lord  Justice 
Brett  that  the  shipowner  must  bring  his 
ship  to  the  primary  destination  named  in 
the  charter-party,  *'  unless  he  is  prevented 
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from  getting  his  ship  to  that  destination 
by  some  obstruction  or  disability  of  such 
a  character  that  it  cannot  be  overcome 
by  the  shipowner  by  any  reasonable 
means,  except  within  such  a  time  as, 
having  regard  to  the  adventure  of  both 
the  shipowner  and  the  charterer,  is,  as  a 
matter  of  business,  wholly  unreasonable." 

None  of  the  authorities  cited  in  the 
course  of  the  argument,  with  the  excep- 
tion of  two  which  I  shall  shortly  notice, 
appears  to  me  to  have  any  material  bear- 
ings upon  the  question  before  the  House. 

Most  of  these  authorities  related  to  the 
question  whether,  had  she  been  permitted 
to  enter  the  dock,  the  Etudne  would  have 
completed  her  voyage,  and  would  have 
been  at  the  charterer's  risk  as  soon  as 
she  was  moored  there,  or  not  until  she 
reached  a  discharges  berth  along^de 
the  quay.  There  bemg  no  proper  lay 
days  stipulated  in  her  charter-party,  it 
might  in  that  event  have  been  plausibly 
contended  that  the  Euxine  fell  within  the 
principle  of  the  decision  in  Burmester  v. 
Hodgson  and  not  within  the  rule  estab- 
lished in  Bcmdall  v.  Lynch.  But  it  does 
not  appear  to  me  to  be  necessary  to  decide 
the  point,  because  the  Etudne  never  did 
^t  into  dock ;  and  I  do  not  think  that 
its  decision  one  way  or  another  would  be 
of  any  assistance  in  determining  whether 
it  W88  impossible  for  her  to  get  there. 

The  cases  of  Parker  v.  Winlo  and 
BaMifell  v.  I^d  (3)  come  somewhat 
nearer  to  the  present,  although  their 
bearing  upon  it  is  not  very  direct.  It 
was  there  held  that  the  shipowner,  having 
contracted  in  the  knowledge,  or  at  least 
with  the  means  of  knowing,  that  the 
primary  place  of  discharge  specified  in 
the  charter-party  was  a  tidal  port,  was 
bound  to  take  tne  risk  of  the  tides  being 
unfavourable  when  his  vessel  arrived,  and 
to  complete  the  voyage  by  proceeding  to 
that  place  at  spring  tides.  It  appears  to 
me  to  be  a  reasonable  inference  from 
these  decisions  that  no  impediment  arising 
in  the  ordinary  course  of  navigation 
to  a  particular  port  or  dock,  or  arising  in 
the  usual  and  ordinary  course  of  manage- 
ment of  a  particular  port  or  dock,  and 
not  lasting  beyond  ten  days  or  a  fort- 
night, is  to  be  regarded  as  a  permanent 
obstruction,  but  that  the  ship  must  wait 
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and  proceed  to  its  primary  destination 
before  the  charterer  can  be  required  to 
take  delivery  of  the  cargo.  But  I  do  not 
think  that  mnch  aid  can  be  derived  from 
these  decisions  in  determining  what  shall 
be  held  to  constitnte  a  permanent  ob- 
stacle in  a  case  like  the  present. 

In  Qeipel  v.  Smith  and  Jackson  v.  2%e 
Union  Marine  Insurance  Company  certain 
points  were  decided  in  regard  to  the 
effect  of  nnreasonable  delay  arising  from 
causes  not  imputable  to  any  of  the  par- 
ties, and  so  far  these  cases  appear  to  me 
to  have  a  very  close  analogy  to  the  pre- 
sent. In  each  of  these  cases  there  bad 
been  an  impediment  in  the  way  of  the 
chartered  vessel,  in  consequence  of  which 
she  did  not  go  to  her  port  of  loading. 
That  impediment,  which  arose  in  the  first 
case  from  a  blockade,  and  in  the  second 
from  shipwreck,  was  temporary  in  this 
sense,  that  it  would  have  been  quite  pos- 
sible for  the  one  vessel  to  have  proceeded 
to  the  place  of  loading  after  the  blockade 
was  raised,  and  for  the  other  after  her 
repairs  were  completed.  In  Qeipel  y. 
Smith  the  charterer  raised  an  action  of 
damages  for  breach  of  contract  against 
the  shipowner ;  but  the  Court  of  Queen's 
Bench  being  satisfied  of  the  fact  that  the 
ship  could  not  have  reached  her  destina- 
tion within  a  reasonable  time  without 
running  the  blockade,  held  in  law  that 
the  contract  of  the  charter-party  was 
thereby  discharged.  In  JacJcson  v.  The 
Union  Marine  Insurance  Company  the 
shipowner  preferred  a  claim  for  lost 
freight  against  the  underwriters,  who 
resisted  it  on  the  ground  that  the  charter- 
party  remained  in  force  notwithstanding 
the  mishap  which  had  befallen  the  ship, 
and  that  the  plaintiff  was  entitled  to 
demand,  either  specific  implement  or 
damages  from  the  charterer.  At  the 
trial  of  the  cause,  the  jury,  in  answer  to 
questions  put  to  them  by  the  presiding 
Judge,  found  that  the  time  necessary  for 
repairing  the  ship,  so  as  to  make  her  a 
cargo-carrying  shin,  was  so  long  as  to 
make  it  unreasonable  for  the  charterers 
to  supply  the  agreed-ou  cargo  at  the  end 
of  such  time ;  and  also  that  the  time  was 
so  long  as  to  put  an  end,  in  a  commercial 
sense,  to  the  commercial  speculation  en- 
tered upon  by  the  charterers.     A  verdict 


was  entered  for  the  defendants,  leave 
being  reserved  to  plaintiff ;  and  the  case 
was  thereafter  argued  on  a  rule  before 
the  Court  of  Common  Pleas  under  an 
agreement  that  the  defendants  should  be 
at  liberty  to  argue  that  the  findings  of 
the  jury  were  against  the  weight  of  eri- 
dence.  The  majority  of  the  Common 
Pleas  took  substantially  the  same  riew 
of  the  facts  as  the  jwrj  had  done,  and  held 
that  the  delay  occasioned  by  the  getting 
off  and  repair  of  the  ship  was  so  unreason- 
able as  to  terminate  tne  adventure,  and 
that  the  plaintiff  was  accordingly  entitled 
to  recover  underfais  policy  on  freight.  And, 
upon  appeal,  the  Court  of  Exchequer 
Chamber,  with  a  single  dissentient  voice, 
affirmed  the  judgment.  It  was  precisely 
the  same  question  which  arose  for  deci- 
sion in  these  two  cases ;  and,  if  I  under- 
stand them  aright,  it  was  in  both  decided 
that  this  delay  in  loading  a  cargo  would 
have  been  so  unreasonsible,  so  inoQUsis- 
tent  with  the  presumable  vievrs  and  in- 
tentions of  both  the  contracting  parties, 
that  the  charter-party  oould  no  longer  be 
held  binding  on  either  of  them.  No 
doubt  in  these  cases  the  contract  had  not 
passed  the  executory  stage;  but  seeing 
that  unreasonable  delay  in  reaching  the 
place  of  loading,  when  occasioned  by  no 
fault  of  either  of  the  parties,  is  effectoa! 
to  discharge  such  a  contract  altogether, 
I  conceive  that,  a  fortiori^  a  similar  dday 
in  reaching  the  primary  place  of  discharge 
ought  to  have  the  effect  of  enabling  the 
vessel  to  complete  her  voyage  by  pro- 
ceeding to  the  alternative  destination. 

That  leaves  only  the  question  of  fact, 
whether  the  state  of  the  Suirey  Com- 
mercial Docks  in  August,  1877,  was  snob 
as  would  have  unreasonably  delayed  the 
discharge  of  the  Ewsine  within  that  dock. 
Had  I  been  called  upon  to  decide  that 
question  in  the  first  instance,  I  should 
have  had  great  difficulty  in  coming  to 
any  conclusion  satisfactory  to  my  own 
mind.  I  agree  that  the  question  is  suffi- 
ciently raised  by  the  pleadings,  and  that 
it  was  in  view  of  the  parties,  and  was 
actually  discussed  in  the  course  of  the 
argument,  which  is  interwoven  with  the 
evidence  in  this  case,  although  it  is  not 
noticed  in  the  judgment  of  Uie  Master  of 
the  Bolls.     But  I  cannot  resist  the  im- 
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pression  that,  in  their  anxiety  to  prove 
or  disprove  the  alleged  cnstom  of  the 
port,  which  has  now  been  eliminated  from 
the  case,  the  parties  have  omitted  to 
direct  their  evidence  to  many  x>oint8  npon 
which  it  would  have  been,  in  my  opinion, 
desirable  that  a  Jndge,  unacquainted  with 
the  port  of  London,  should  receive  infor- 
mation.   In  the  absence  of  such  informa- 
tion I  have  done  my  best  to  sifl  the 
evidence,  and  the  result  is  that  I  am  not 
disposed  to  differ  from    the    Court  of 
Appeal.      I  think  it  may  be   taken  as 
proved  that  the  block  occasioned  by  the 
great  demand  for  steamship  berthage  in 
August  and  September,  1877,  although 
that  was  rapidly  becoming  the  normal 
condition  of  the  Surrey  Docks  in  the  pre- 
ceding months  of  June  and  July,  was 
dae  not  to   ordinary  but  to  exceptional 
causes.    And  seeiog  that,  on  the  4th  of 
August,  the  authorities  could  not  under- 
take within  a  month  or  any  other  given 
time  to  admit  the  Euxirie  into  the  dock, 
and  that  even  on  the  23rd  of  August  they 
were  not  in  a  position  to  give  a  more 
definite  or  satisfactory  undertaking,   it 
appears  to  me  to   be  safe  to  conclude 
that  the  length  of  time  which  the  Euxine 
must  have  waited  in  the  port  of  London, 
in  order  to  discharge  in  the  Surrey  Docks, 
would  have  been  in  excess  of  any  delay 
which  either  the  shipowner  or  the  char- 
terer, at  the  time  of  entering  into  the 
charter-party,  could  reasonably  have  con- 
templated. 

I  am  therefore  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  ought 
to  be  affirmed. 

The  Lord  Chancellor  (Lord  Sel- 
BORNfi). — Having  had  an  opportunity  of 
seeing  in  print  the  opinions  which  have 
just  been  delivered  by  my  two  noble  and 
learned  friends  who  have  addressed  the 
House,  and  entirely  agreeing  with  them, 
I  think  it  unnecessary  to  add  anything 
more. 

Order  ajpjpeaJed  from  affirmed,  afid 
appeal  dismissed  with  costs. 


SolidtOTS — Plows,  Irvine  &  Hodges,  for  appellants ; 
Drace,  Sons  &  Jackson,  for  rf^spondents. 
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[IN  THE  COURT  OF  APPEAL.] 

James,  L.  J.  "^ 
Cotton,  L.J. 
Lush,  L.J. 
1881. 

Feb.  28. 

March  4. 

April  13. 

Statute  of  Distributions  (22  ^  23  Gar.  2. 
c.  10),  ss.  6  and  7 — Intestate  domiciled  in 
England — Legitimation  of  amte  natus  hy 
subsequent  Marriage — Foreign  Law — ^JWeaj^- 
of'kin — Brother's  Child, 

A  child  bom  in  Holland  before  wedlock, 
but  legitimatised  according  to  the  law  of 
that  country,  by  the  subsequent  marriage  of 
her  parents,  who  were  at  the  time  of  the 
birth  domiciled  in  Holland, — Held  (by 
James,  L.J.,  and  Cotton,  L.J.;  dissentiente 
Lush,  L.J.),  entitled  to  share  as  one  of  the 
next'Of-hin  in  the  personal  estate  of  an  in-- 
testate  who  had  died  domiciled  in  England, 

Decision  of  Jessel,  M.B.,  reversed. 

The  question  of  a  persoufCs  legitimacy  is  a 
question  of  status  to  be  determined  by  the 
law  of  the  country  where  his  parents  are  at 
his  birth  domiciled,  and  the  English  law, 
except  as  to  succession  to  real  estate  in 
England,  recognises  and  acts  on  tlie  status 
as  declared  by  the  law  of  the  domicile. 

Boyes  v.  Bedale  (1  Hem.  &  M.  798 ;  33 
Law  J.  Rep.  Chanc.  283)  disapproved. 

This  was  an  appeal  by  Hannab  Pieret 
&om  a  decision  of  Jessel,  M.H».,  holding 
that  she  was  not  entitled  as  one  of  the 
next-of-kin  of  Rachel  Goodman  to  any 
share  of  her  personal  estate,  on  the 
ground  that,  although  legitimatised  by 
the  subsequent  marriage  and  recognition 
of  her  parents  in  Holland,  the  country  of 
her  birth,  she  was  illegitimate  in  this 
country,  and  consequently  not  entitled  as 
a  brother's  child  within  the  Statute  of 
Distributions. 

The  case  is  reported  49  Law  J.  Rep. 
Chanc.  805.       . 

Hannah  Pieret  appealed. 

Mr.  H,  Davey  and  Mr.  Speed,  for  the 
appellant. — The  question  whether  the  ap- 
pellant is  a  child  of  Leyon  Goodman  or 
not  is  one  of  status^  and  that  must  be 
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determined  by  the  law  of  ber  domioile — 
thafc  is,  the  domicile  of  her  father — 
Story  J  on  Confl,  of  Laws^  936 ; 
Huherus,  Be  Confl,  Leg.,  lib.  i.  tit.  3, 

s.  9 ; 
VinniuSj    Ad.    Inst.,    lib.    i.  tit.   3, 

In  trod. ; 
Burge,  For,  and  Ool.  Law,  vol.  i.  pp. 

59,  97. 
The  claimant  has  already  in  Ooodman 
V.  Ooodman  been  declared  a  legitimate 
child.     That  suit  related  to  her  grand- 
father's estate,  and  the  reason  the  three 
elder  children  of  Lejon  Gk>odman  were 
exclnded  was  that  they  were  bom  while 
their  father  was  domiciled  in  England. 
The  case  of 
Birtwhistle  v.  Vardill,  5  B.  &  C.  438 

2  CI.  &  P.  671 ;  6  Bligh,  N.S.  479 

7  CI.  &  P.  895 ;  6  Bing.  N.C.  385 

9  Bligh,  N.S.  32 ;  4  Law  J.  Rep. 

(o.s.)  K.B.  190, 
only  goes  to  succession  to  real  property. 
Bat  throughout  the  whole  case,  the  argu- 
ment and  the  judgment^  it  seems  to  have 
been  assumed  that  if  the  ante  natus  had 
been  claiming  succession  to  personal 
estate,  that  claim  could  not  be  contested. 
So,  too,  the  Statute  of  Merton,  which  was 
declaratory  of  the  common  law,  only 
affected  the  law  of  inheritance,  and  it  may 
be  inferred  from  the  claims  of  the  bishops 
being  limited  to  the  succession  to  real 
estate,  that  as  regards  succession  to  per- 
sonalty, the  canon  law  was  followed. 

Boyes  v.  Bedale  (uhi  supra) 
is  relied  on  as  an  authority  against  the 
appellant's  claims,  but  the  remarks  of 
the  yice-Chancellor  as  to  the  Statute  of 
Distribution  are  only  a  dictum.  The  Yioe- 
Chancellor  there  was  correct  in  the  prin- 
ciple, but  was  wrong  in  his  application. 
He  did  not  put  a  right  construction  on 
the  word  '*  child."  He  proceeded  on  the 
principle  that  the  will  being  an  English 
will  must  be  construed  by  reference  to 
the  English  law.  That  is  so,  but  by 
English  law  the  status  of  a  child  is  to  be 
determined  by  the  law  of  the  domicile ; 
and  in  that  case,  as  here,  applying  that 
principle,  the  child  was  legitimate. 
In 

Wrighfs  Trusts,  2  Eay  A  J.  595 ;  25 

Iaw  J.  Bep.  Chanc.  621, 
the  father  of  the  child  claiming  to  be 


legitimate  was  at  the  date  of  the  buth  of 
the  child  a  domiciled  Englishman,  and 
therefore,  according  to  the  principle  abofe 
stated,  the  child  was  excluded.  And  in 
Udny  T.  Udwy,  Law  Bep.  1  H.L  Se. 
441,  447, 
Lord  Hatherley  explains  the  effect  of  his 
decisions  in  the  two  last  cases  to  be  that 
a  bastard  child  whose  putative  &tberwHS 
Englifih  at  its  birth  could  not  be  le^ti- 
matised  by  the  father  acquiring  a  domicile 
in  a  country  which  recognises  the  legiti- 
mation of  ants  ncUi  and  then  marrying 
the  mother.     So,  too, 

Bon's  Estate,  4  Drew.  194 ;  27  Law 
J.  Bep.  Chanc.  98, 
is  in  our  favour.    That  case  was  the  con- 
verse of 

BirtwhisUe  v.  VardiU  (uhi  supra), 
and  decided  that  a  father  could  not  in- 
herit real  estate  as  heir  to  his  illegitinouiie 
son,  but  the  Yice-Chancellor  there  laid 
down  the  principle  for  which  we  are  con- 
tending, that  the  legitimacy  or  iUegitimacj 
of  an  individual  must  be  determined  by  the 
law  of  the  country  of  his  origin. 

Skottowe  V.  Young,  40  Iaw  J.  Bep. 
Chanc.  366;  Law  Bep.  11  £q. 
474, 
was  a  case  under  the  Legacy  Duty  Acts, 
and  there  the  Yice-Chancellor  held  persons 
in  the  same  position  as  the  present  claimant 
to  be  *'  children,"  and  liable  as  such  to 
pay  duty  at  one  per  cent. — 

Wallace  v.  The  Attorney^  General,  35 
Beav.  1 ;  35  Law  J.  Bep.  Chanc 
124 ;  Law  Bep.  1  Chanc.  1. 
In 

Fenton  v.  LimtgsUme^  3  Maoq.  B.L 
497,  at  p.  547, 
Lord  Wensleydale  says  that  the  distriba* 
tion  of  the  personal  estate  is  governed  by 
the  law  of  the  domicile. 
They  also  referred  to 

Wilson's   Trusts,    35   I#iw  J.  Rep. 

Chanc.    243;    Law    Bep.  1   Eq. 

247; 

Shaw  V.   Oould,   37  Law   J.  Bep. 

Chanc.  433 ;  Law  Bep.  3  E.  A  L 

App.  55 ; 

Munro  v.  Saunders,  6  Bligh,  N.S.  468; 

Shedden  v.  Patrick^  1  Mftcq.  So.  App. 

535; 
Si/rathmore  Peerage  Oas^  4^nnis.A 
Sh.  App.  89 ; 
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Munro  v.  Munro,  7  Gl  A  ¥.842; 
Eose  y.  Boss,  4  Wils.  &  Sh.  289. 
Mr.  D.  L,  Alexander^  for  the  respon- 
dents. — There  is  no  direct  decision  to  be 
found  on  this  particular  point,  bat  the 
dictum  of  Wood,  V.O.,  in 

Boyes  v.  Bedale  (uhi  supra), 
is  conclasive  in  my  favour. 

A  will  is  construed  according  to  the  law 
of  the  testator's  domicile,  and  the  persons 
to  take  under  that  will  are  to  be  ascer- 
tained by  the  same  law,  and  the  same  a 
fortiori  holds  good  in  iJie  case  of  an  in- 
testacy— 

i»^,  479a 
— ^that  is,  the  law  of  the  domicile  of  the 
testator  or  intestate  (not  of  the  claimant) 
settles  the  question  of  legitimacy  or  ille- 
gitimacy ;  and  by  the  law  of  the  domicile 
of  the  intestate  here,  "  children  *'  means 
"  children  bom  in  wedlock."  There  is  no 
question  here  as  there  may  be  in  a  will, 
whether  there  is  not  such  a  designatio 
persoTice  as  to  include  an  illegitimate  child. 
Words  in  an  English  statute  must  be  con- 
strued by  the  interpretation  put  on  them 
by  English  law,  and  therefore  "  brother's 
children,"  in  section  7  of  the  Act,  means 
the  children  bom  in  wedlock.  A  con- 
structive legitimacy,  such  as  is  the  claim- 
ant's here,  is  not  enough  to  entitle  a  person 
to  claim  under  the  statute.  He  referred 
also  to 

DogliofU  V.  Crispin,  35  Law  J.  Bep. 
Prob.  &  M.    129;    Law   Rep.   1 
B.  &  I.  App.  301 ; 
Enohin  v.  Wylie,  10  H.L.  Cas.  1 ;  31 
Law  J.  Bep.  Ghanc.  402.     (See 
observations  of  Lord  Westbury  at 
p.  13.) 
Mr,  Blebtf  and  Mr,  Brabant  appeared 
for  other  parties. 
Mr.  Baoeyy  in  reply. 

Chr.  adv.  wiU. 

Lush,  L.J.  (on  AprU  13).— Xhis  case 
raises  a  question  of  great  importance, 
namely,  whether  in  the  administration  of 
the  goods  of  an  intestate  Eoglish  sub- 
ject domiciled  in  England  a  child  of  the 
mtestate's  brother  bom  illegitimate  in 
Holland,  but  legitimated  in  that  country 
by  the  after  marriage  of  the  fi&ther  and 
niother,  both  being  at  the  time  of  the 
birth  and  marriage  domiciled  in  Holland, 
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is  entitled  to  claim  as  one  of  the  next-of- 
kin  under  the  Statute  of  Distributions. 
The  contention  on  the  part  of  the  appel- 
lant is  that  her  status  in  Holland  as  a  legiti- 
mated child  of  the  brother  of  the  intestate 
entitles  her  as  "  brother's  child  "  within 
the  meaning  of  that  statute,  thus  raising 
the  question  whether  the  statute  is  to  be 
interpreted  with  reference  to  the  civil 
law  or  to  the  common  law. 

It  was  admitted,  and  as  far  as  my 
researches  have  enabled  me  to  form  an 
opinion,  rightly  admitted,  by  the  counsel 
on  both  sides,  that  no  decision  is  to  be 
found  in  our  books  which  sanctions  such 
a  construction  of  the  Act.      It  is  well 
established  that  the  distribution  of  an  in- 
testate's property  is  governed  by  the  law 
of  his  domicile.     If  the  father  of  the 
claimant,  being  domiciled  in  Holland  and 
dying  intestate,  had  left  personal  property 
in  this  country,  our  Courts  would  have 
administered  it,  not  under  the  Statute  of 
Distributions,  but  according  to  the  law  of 
Holland,  and  in  that  administration  the 
claimant  would  have  been  treated  as  one  of 
his  lawful  children.     To  that  extent,  and 
with  reference  to  that  course  of  adminis- 
tration, it  might  truly  have  been  said  that 
the  sta4us  in  her  own  country  was  recog- 
nised and  accepted  as  her  status  here.  But 
we  are  dealing  with  the  estate  of  an  in- 
testate who  was  domiciled  in  England, 
and  in  such  a  case  the  administration  is 
to  be  according  to  English  law.     This 
is  admitted  on  all  sides,  but  then  it  is 
ai^ued  for  the  appellant  that  English 
law,  even  when  it  has  to  deal  with  an 
English  estate,  has  so  far  yielded  to  the 
comity  of  nations  as  to  accept  the  status 
established  by  the  law  of  the  claimant's 
domicile,  and  departing  from  its  own  table 
of  consanguinity  to  treat  as  of  kin   a 

Eerson  who,  if  born  in  this  country,  would 
ave  been  JUius  nuUvus.  This  is  the  point 
upon  which  I  have  the  misfortune  to  differ 
m>m  my  learned  colleagues. 

The  only  authority  for  this  doctrine  is 
to  be  found  in  the  opinions  of  foreign 
jurists,  and  in  some  dicta  of  our  own 
Judges  based  upon  those  opinions.  It 
will  be  remembered  that  in  the  well- 
known  case  of  Birtwhistle  v.  Va/rdill,  which 
I  shall  presently  have  to  discuss  more 
fully,    Lord   Brougham   warmly   advo- 
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cated    this   doctrine    in    the    Honse   of 
Lords,  and  with  perfect  consistency  soaght 
to  carry  it  to  its  fall  extent  as  applicable 
to  the  succession  to  lands  where,  as  in 
that  case,  the  alleged  heir  was  a  British 
subject,  bat  the  Hoase  declined  to  adopt 
his  view,  and  decided  that  a  Scotchman 
legitimated  in  Scotland  by  the  sabseqaent 
marriage  of  his  parents,  could  not  take  as 
heir  to  his  father  in  England,  because  he 
was  not  born  in  lawful  wedlock.     I  cannot 
help  remarking  in  passing  that,  this  point 
being  established,  a  decision  in  favour  of 
the  present  claimant  would  now  present 
the  singular  anomaly  pointed  out  by  Lord 
Brougham  that  the  same  person  may  be 
both  legitimate  and   illegitimate  in  the 
same  country — legitimate  as  regards  suc- 
cession   to    personalty,    illegitimate    as 
regards  succession  to  real  estate.     In  the 
appellant's  own  country  no  such  anoniialy 
exists.     She  is  legitimated  there  for  all 
purposes.     But  if  she  died  seised  of  real 
estate  in  this  country  intestate  and  child- 
less,  that  estate  would  undoubtedly  go  to 
the  Grown,  but  her  personalty,  if  she 
succeeds  in  her  present  claim,  would  go 
to  those  who  by  the  law  of  Holland  are 
her  kindred. 

I  believe  I  may  say  with  perfect  ac- 
curacy that  no  trace  of  such  an  inroad 
upon  the  ancient  common  law  of  England 
is  to  be  found  in  any  digest  or  treatise  of 
English  law  nor  in  any  dicta  of  Judges 
until  comparatively  modern  times.     That 
it  was  part  of  the  ancient  law  of  England 
that  a  person  bom  out  of  lawful  wedlock 
was  deemed  filius  nulXius  cannot  be  dis- 
puted.    And   as   such  a  person  had  no 
kindred  in  the  ascending  line  it  follows 
that  he  had  no  collateral  relations.     The 
oft-quoted  Statute  of  Merton  shews  that 
the  clergy  of  that  day  sought  to  intro- 
duce the  canon  law,  which,  like  the  civil 
law,  recognises  the  subsequent  marriage 
of  the  parents  as  legitimating  the  previous 
issue,  but  that  the  barons  stoutly  resisted 
it.     To  understand  the  early  part  of  this 
statute  it  must  be  remembered  that  general 
bastardy,  where  it  was  put  directly  in 
issue,  whether  in  a  real  or  in  a  personal 
action  (2  Boh  Abr.   865),  was  tried  by 
the  certificate  of  the  Ordinary,  the  validity 
of  the  marriage  being  supposed  to  be 
within  the  exclusive  cognisance  of  the 


Church  (Oom.  Dig,  "Bastardy,"  D  2),  hut 
special  bastardy,  as  it  was  called,  of  which 
the  question  put  in  the  King's  Writ,  men- 
tioned in  the  statute,  is  an  instance,  was 
tried  by  the  country — ^that  is,  by  the  mlefl 
of  the  common  law  (ibid,) — and  general 
bastardy,  when  not  put  directly  in  issne, 
was  also  tried  by  the  country.     This  ex- 
plains the  answer  of  the  bishops  to  the 
King's  Writ.     The  Statute  of  Merton  is 
in  these  terms :  "  To  the  King's  Writ  of 
bastardy,  whether  one  being  bom  hefoie 
matrimony  may  inherit  in  like  manner  as 
he  that  is  bom  after."     All  the  bishops 
answered  that  they  would  not,  and  could 
not,  answer  it,  because  it  was  against  the 
common  order  of  the  Ohuroh,  and  "  all 
the   bishops    instanted    the  Lords  that 
they  would  consent  that  all  such  as  were 
born  after  matrimony  should  be  Inti- 
mate, as  well  as  they  that  be  bom  within 
matrimony,  as  to  the  succession  of  in- 
heritance for  so  much    as  the  Church 
accepteth  such  for  legitimate.    And  all 
the  earls    and    barons   with    one  voice 
answered  that  they  would  not  change  the 
law  of  the  realm  which  hitherto  had  been 
used  and  approved.'* 

It  was  argued  that  this  decision  oi  the 
barons  affected  only  the  law  of  inherit- 
ance, and  that  it  may  be  inferred  firom 
the  demand  of  the  bishops  being  confined 
to  that  branch  of  our  law  that  the  canoa 
law  already  prevailed  in  the  succession  to 
personalty,  and  some  of  the  reasoning  in 
Birtwhistle  v.  VardiU  undoubtedly  favours 
this  view.  But  this  appears  to  me  to  be 
pure  speculation,  and  when  the  subject  is 
considered  in  all  its  bearings  it  wiU  be 
seen  that  there  is  no  foundation  for  it. 
It  is  easy  to  conceive  why  at  that  day 
prominence  should  be  g^ven  to  real 
estate,  and  that  the  bishops  might  well 
conclude  that  if  the  canon  law  were  in- 
troduced into  the  law  of  inheritance  it 
would  be  let  in  without  hesitation  to  the 
succession  to  personalty.  The  Chorch 
had  no  more  jurisdiction  to  certify  the 
question  proposed  in  the  writ  in  a  per- 
sonal than  in  a  real  action.  It  was 
always  tried  by  the  country.  It  is  tme 
that  the  ordinary  had  at  the  time  the 
disposal  of  the  goods  of  an  intestate,  and 
after  paying  the  widow  and  children 
their  parte  raUonabUes  Obej  might  appl/ 
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tbo  surplus  as  ih&j  pleased  free  from  the 
control  of  the  temporal  Courts  (2  B^jach, 
Oom.  494 ;  1  Williams  on  Executors^  pt.  i. 
bk.  V.  p.  402).  How  they  disposed  of 
the  surplus  is  immaterial  to  the  present 
question.  If  the  common  law  had  re- 
cognised any  distinction  at  that  time  be- 
tween the  succession  to  real  and  the  suc- 
cession to  personal  estate  it  would  have 
been  a  strong  argument  for  the  bishops, 
and  'something  one  would  expect  would 
hare  been  said  about  it.  The  Statute  of 
Merton  has  been  the  subject  of  further 
consideration  since  BirtiohMe  v.  VardiU 
was  decided.  Even  Lord  Brougham, 
who  so  strenuously  opposed  that  de- 
cision, said,  in  the  late  case  of  Fenton 
y.  Livingstone  (1),  '^  BlrtwhisHe  v.  VardiU 
in  some  of  the  opinions  of  the  learned 
Jadges  below  is  supposed  to  have  been 
decided  in  consequence  of  a  statutory 
provision ;  but  the  Statute  of  Merton  is 
only  declaratory  of  the  common  law,  or 
rather  it  is  a  refusal  to  alter  that  law." 
Lord  Wensleydale  expressed  himself  to 
the  same  effect.  And  Lord  Hatherley, 
when  Vice-OhancellorWood,  in  his  judg- 
ment in  Wright's  Trusts  (2),  says,  "  Ever 
since  the  discussion  that  took  place  in 
Birtwhistle  v.  VardiU  it  has  been  acknow- 
ledged by  all  parties,  and  by  Lord 
Brougham  himself,  who  was  opposed  to 
the  view  of  the  Judges,  that  the  Statute 
of  Merton,  though  it  is  confined  to  the 
inheritance  of  lands,  is,  nevertheless,  to 
be  taken  as  a  declaratory  Act  of  the  com- 
mon law  as  it  then  existed.  That  is 
strongly  verified  by  the  presumption 
which  arises  from  the  contemporaneous 
change  in  the  form  of  the  writ  directed 
to  the  bishop,  which  used  to  be  open, 
but  which,  from  fear  of  the  bishop's 
attachment  to  the  law  of  the  Church,  has 
been  altered,  and  instead  of  sending  an 
open  writ  to  him  to  enquire  as  to  bastardy, 
thw  alwavs  send  to  enquire  whether  the 
child  was  bom  in  wedlock." 

I  have  already  shewn  that  when  bas- 
tardy was  put  directly  in  issue  the  writ 
went  to  the  bishop  to  certify  as  well  in  a 
personal  as  in  a  real  action. 

I  therefore  read  the  Statute  of  Merton 
as  declaring  that  no  innovation  upon  the 

(1)3  3£acq.  H.L,  497,  at  p.  632. 

(2)  25  Law  J.  Bep.  Olianc.  621,  at  p.  627. 
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ancient  law  of  England  of  the  nature  of 
that  demanded  by  the  bishops  shall  be 
made  at  all ;  not  that  the  civil  law  was 
unknown  to  or  unnoticed  by  the  temporal 
Courts. 

In  Eol.  Ahr.  tit.  "  Bastard  D,"  it  is 
said  (quoting  47  Edw.  3.  146,  11  Hen. 
4.  84,  Bracton,  bk.  v.  pp.  416  and  417), 
''If  A  has  issue  by  B,  and  afterwards 
they  intermarry,  still  the  issue  is  bastard 
by  our  law,  but  mulier  by  the  civil  law  '* 
(mvlier  being  the  designation  of  one  born 
of  a  wife). 

There  is  here  no  suggestion  of  any 
distinction  between  succession  to  real  and 
succession  to  personal  estate.  Black- 
stone  thus  deals  with  the  question  who 
are  bastards  (original  ed.  vol.  i.  p.  4i2)  : 
"  A  bastard  by  our  English  laws  is  one 
that  is  not  only  begotten,  but  born  out  of 
lawfal  matrimony.  The  civil  and  canon 
laws  do  nob  allow  a  child  to  remain  a 
bastard  if  the  parents  afterwards  inter- 
marry ;  and  herein  they  differ  most  ma- 
terially from  our  law,  which,  though  not 
so  strict  as  to  require  that  the  child 
shall  be  begotten,  yet  it  makes  it  an  in- 
dispensable  condition  "  (to  make  it  legiti- 
mate) ''  that  it  shall  be  born  after  lawful 
wedlock.  And  the  reason  of  our  Eag. 
lish  law  is  surely  much  superior  to  that 
of  the  Roman,  if  we  consider  the  princi- 
pal end  and  design  of  establishing  the 
contract  of  marriage,  taken  in  a  civil 
light,  abstractedly  from  any  religious 
view,  which  has  nothing  to  do  with  the 
legitimacy  or  illegitimacy  of  the  children. 
The  main  end  and  design  of  marriage, 
therefore,  being  to  ascertain  and  fix  upon 
some  certain  person  to  whom  the  care, 
the  protection,  the  maintenance  and  edu- 
cation of  the  children  should  belong,  this 
end  is  undoubtedly  better  answered  by 
legitimating  all  issue  bom  after  wedlock 
than  by  legitimating  all  issue  of  the  same 
parties  even  born  before  wedlock  so  as 
wedlock  afterwards  ensues — firsts  because 
of  the  very  great  uncertainty  there  will 
generally  be  in  the  proof  that  the  issue 
was  generally  begotten  by  the  same  man, 
whereas  by  confining  the  proof  to  the 
birth  and  not  to  the  begetting,  our  law 
has  rendered  it  perfectly  certain  what 
child  is  legitimate  and  who  is  to  take 
care  of  the  child ;  secondly,  because  by 
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the  Boman  law  a  child  may  be  continned 
a  bastard  or  made  legitimate  at  tbe  option 
of  the  father  and  mother  bj  a  marriage 
ex  post  facto,  thereby  opening  a  door  to 
many  frauds  and  partialities,  which  by 
our  law  are  prevented ;  thirdly,  because 
by  those  laws  a  man  may  remain  a  bas- 
tard till  forty  years  of  age,  and  then 
become  legitimate  by  the  subsequent 
marriage  of  his  parents,  whereby  the 
main  end  of  marriage,  the  protection  of 
infants,  is  totally  frustrated  ;  fourthly, 
because  this  rale  of  the  H»oman  law  ad- 
mits of  no  limitations  as  to  the  time  or 
number  of  bastards  so  to  be  legitimated ; 
but  a  dozen  of  them  may,  twenty  years 
after  their  birth,  by  the  subsequent  mar- 
riage of  their  parents,  be  admitted  to 
all  the  privileges  of  legitimate  children. 
This  is  plainly  a  great  discouragement  to 
the  matrimonial  state,  to  which  one  main 
inducement  is  usually  not  only  the  desire 
of  having  children,  but  also  the  desire  of 
procreating  lawful  heirs,  whereas  our  con- 
stitutions guard  against  this  indecency, 
and  at  the  same  time  give  sufficient 
allowance  to  the  frailties  of  human 
nature.  For  if  a  child  be  begotten 
while  the  parents  are  single,  and  they 
will  endeavour  to  make  an  early  reparation 
for  the  offence  by  marrying  within  a  few 
months  after,  onr  law  is  so  indulgent  as 
not  to  bastardise  the  child  if  it  be  bom, 
though  not  begotten,  in  lawful  wedlock, 
for  this  is  an  incident  that  can  happen 
but  once,  since  all  future  children  will  be 
begotten  as  well  as  bom  within  the 
rules  of  honour  and  civil  society.  Upon 
resflons  like  these  we  may  suppose  the 
peers  to  have  acted  at  the  Parliament  of 
Merton,  when  they  refused  to  enact  that 
children  bom  before  marriage  should  be 
esteemed  legitimate.  From  what  has 
been  said  it  appears  that  all  children  bom 
before  matrimony  are  bastards  by  our 
law." 

In  another  chapter  (bk.  ii.  o.  zv.) 
on  "  The  Bights  of  Things,*'  he  states  on^ 
instance  in  which  our  law  shews  indul- 
gence to  persons  bom  5ut  of  lawful  wed. 
lock,  but  whose  parents  afterwards  inter- 
mariT-  "  There  is  indeed  one  instance  in 
which  our  law  has  shewn  them  some 
little  regard,  and  that  is  usually  termed 
the  case  of   hcuia/td    eigne  and  wuHder 


puisne.  This  happens  when  a  man  has  t 
bastard  son  and  afterwards  marries  the 
mother  and  by  her  has  a  legitimate  son, 
who,  in  the  language  of  the  law,  is  called 
a  muUer,  or,  as  Glanville  expresses  it  in 
his  Latin,  filiTis  mtdieraiusj  the  woman 
before  marriage  being  concuhina  and 
afterwards  mulier.  Now  here  the  eldest 
son  is  bastard  or  bastard  eigrie,  and  the 
younger  son  is  legitimate  or  mulier  puisne. 
If  then  the  father  dies  and  the  bastard 
eigne  enters  upon  his  lands  and  enjoys  it 
to  his  death  and  dies  seised  thereof, 
whereby  the  inheritance  descends  to  his 
issue,  in  this  case  the  mulier  puisne  and 
all  other  heirs  (though  minors,  fema 
coverts  or  under  any  incapacity  what- 
ever) are  totally  barred  of  their  right. 
And  this — first,  as  a  punishment  on  the 
mulier  for  his  n^ligence  in  not  entering 
during  the  bastard's  life  and  eviotiug 
him  ;  secondly,  because  the  law  will  not 
suffer  a  man  to  be  bastardised  after  his 
death  who  entered  as  heir  and  died 
seised,  and  so  passed  for  legitimate  in  his 
lifetime ;  thirdly,  because  the  canon  lav 
(following  the  civil)  did  allow  such  bas- 
tard eigne  to  be  legitimate  on  the  sabse- 
,quent  marriage  of  his  mother,  and  there- 
fore the  laws  of  England,  thongh  they 
would  not  admit  either  the  civil  or  the 
canon  law  to  rule  the  inheritance  of  this 
kingdom,  yet  paid  such  a  regard  to  a 
person  thus  peculiarly  circumstanced  that 
after  the  land  had  descended  to  his  issue 
they  would  not  unravel  the  matter  again 
and  suffer  his  estate  to  be  shaken.  Bat 
this,  indulgence  was  shewn  to  no  other 
kind  of  bastard,  for  if  the  mother  was 
never  married  to  the  father  such  bastard 
could  have  no  colourable  title  at  all.'* 
These  extracts,  written  nearly  a  oentory 
afber  the  passing  of  the  Statute  of  Dis- 
tributions, shew  that  the  learned  com- 
mentator  was  not  aware  of  any  oonoes- 
sion  to  the  canon  and  oivil  law  which 
should  entitle  a  legitimated  anU  naius  to 
rank  in  our  table  of  consanguinity  as  a 
child  bom  in  wedlock.  If  he  had,  surely 
he  would  in  one  or  other  of  these  pas- 
sages have  mentioned  it. 

The  Ordinary  continued  to  have  the 
disposal  of  the  goods  of  an  intestate 
until  the  31  Edw.  3.  st  1.  c.  11.  That  Act 
required  him  to  depute  "  the  next  and 
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most  faithful  friends  "  of  the  intestate  to 
administer  his  goods — ^that  is,  said  Coke, 
"  the  next  of  hlood,  who  are  not  attainted 
of  treason,  felony  or  other  lawful  disa- 
bility, bnt  are  lawful  friends  "  (Hensloe^s 
Case^  9  Go.  395).  This  is  the  original  of 
administrator  {WUUams  on  ExeotUorSf 
pt.  i.  bk.  ▼.  p.  403). 

The  21  Hen.  8.  c.  5.  s.  3  is  founded  upon 
the  authorities  cited  by  Coke.  It  en- 
larges in  some  degree  the  power  of  the 
ecclesiastical  Judge  by  providing  that  in 
case  any  person  dies  intestate  or  that  the 
executors  named  in  any  testament  refuse 
to  prove  it,  the  Ordinary  shall  grant  ad- 
ministration to  'Hhe  widow  of  the  de- 
ceased or  to  the  next  of  his  kin,  or  to 
both,  as  by  the  discretion  of  the  same 
Ordinary  shall  be  thought  good;"  and 
the  section,  goes  on  to  say  that  "  where 
divers  persons  claim  the  administration 
as  next-of-kin,  which  be  equal  in  degree 
of  kindred  to  the  testator  or  person 
deceased,  and  where  any  person  only 
desireth  the  administration,  as  next-of- 
kin,  where  indeed  divers  persons  be  in 
equality  of  kindred  as  is  aforesaid,  that 
in  every  such  case  the  Ordinary  to  be  at 
his  election  and  liberty  to  accept  any  one 
or  more  making  request  where  divers  do 
require  the  administration." 

The  "  next-of-kin  "  mentioned  in  this 
statute  are  the  "  next-of-kin  "  mentioned 
in  the  Statute  of  Distributions.  Any 
person  filling  that  relation  so  as  to  be 
entitled  to  share  in  the  distribution  is 
entitled  in  his  order,  subject  to  the  dis- 
cretion of  the  Ordinary  given  by  the 
last-quoted  Act^  to  take  out  administra- 
tion. I  have  been  unable  to  find  an 
instance  in  which  administration  to  an 
English  estate  has  been  granted  or  even 
applied  for  to  a  child  bom  out  of  wed- 
lock, but  domiciled  and  legitimated  in  a 
foreign  country. 

Of  the  Statute  of  Distributions  the 
late  Mr.  Justice  Williams  says,  "  It  is 
obvious  to  observe  how  near  a  resemblance 
this  statute  bears  to  the  ancient  English 
law  de  raUovuibiU  parte  bononim.  .  .  . 
It  also  bears  some  resemblance  to  the 
Roman  law  of  succession  ab  intestato, 
which,  and  because  the  Act  was  also 
penned  by  an  eminent  civilian  (Sir  Walter 
Walker))  has  occasioned  a  notion  that 
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the  Parliament  of  England  copied  it 
from  the  Roman  prstor,  though  it  is 
little  more  than  a  restoration  with  some 
refinements  and  regulations  of  our  old 
constitutional  law,  which  prevailed  as  an 
established  right  and  custom  from  the 
time  of  Kinff  Canute  downwards,  many 
centuries  benire  Justinian's  laws  were 
known  or  heard  of  in  the  western  parts 
of  Europe"  {Williams  on  Exeouion^  8th 
ed.  p.  1493).  And  Chief  Justice  Holt  laid 
it  down  in  Blackhorough  v.  Dames  (3) 
in  reference  to  this  statute  that  if  the 
spiritual  Court  attempted  a  distribution 
contrary  to  the  rules  of  the  common  law 
they  would  prohibit,  "  for  by  that 
statute,"  said  he,  "  they  are  restrained 
to  the  rules  allowed  among  us." 

I  now  come  to  the  dicta  of  Judges 
which  are  supposed  to  sanction  the  doc- 
trine contended  for  by  the  applicant, 
namely,  that  English  law  recognises  for 
the  purposes  of  succession  to  the  personal 
estate  of  an  intestate  domiciled  in  Eng- 
land the  status  of  legitimacy  which  the 
applicant  has  acquired  in  his  or  her 
foreign  domicile.  The  first  in  order  and 
importance  is  Birtwhistle  v.  Vardill,  first 
reported  in  5  B.  &  C.  438.  The  facts 
were  that  W.  domiciled  in  England,  died 
intestate,  leaving  one  brother,  who  was 
domiciled  in  Scotland,  and  who,  after 
having  had  an  illegitimate  son,  married 
the  mother  of  the  child,  who  thereby  be- 
came by  the  law  of  Scotland  legitimated. 
The  plaintiff  was  that  son,  and  he  claimed 
to  inherit  the  lands  in  England  as  heir 
toW. 

Tindal,  who  afterwards  became  Lord 
Chief  Justice  of  the  Common  Pleas,  con- 
tended for  the  plaintifiP  that  legitimacy 
was  a  personal  status  which  accompanied 
the  man  wherever  he  went,  and  after 
citing  Htiber,  De  Confl.  Leg.  and  other 
writers  on  international  law  in  support 
of  the  proposition,  he  said  it  must  be 
conceded  that  the  rules  laid  down  by 
these  writers  could  only  apply  where  our 
laws  admit  the  existence  of  a  correspond- 
ing status  and  where  they  are  not  at 
variance  with  any  positive  law,  and 
instanced  the  statiis  of  slavery  as  one 
''which    was    not   recognised   in   this 

(3)  1  P.  Wna.  49. 


432 


CHANCEBY  DIVISION. 


[N.S. 


In  re  GoodmoLiCi  TrustSf  App, 

country."    After   qaotiDg  Balrymple  v. 
Dairy mple  (4),   that  the  validity   of  a 
foreign  marriage  must  be  tried  by  the 
law  of  the   country  where  it  was  cele- 
brated, and  the  status  thereby  acquired  is 
recognised  in   every   other  country,  he 
says,    "  In  like  manner  in  cases  of  in- 
testacy the  foreign  law  prevailing  at  the 
place    of    the    intestate's   domicile    has 
governed  the  distribution  of  property  in 
this    country.      The    argument   of    the 
plaintifE  only  extends  to  the  recognition 
of  the  status  of  marriage  and    of  legiti- 
macy which  are  known  to  the    whole 
of    Europe  where   Christianity  is    pro- 
fessed.     We  do  recognise   the    foreign 
marriage,  why  not  the  consequences  also  ?  " 
The  counsel  on  the  other  side  pressed  on 
the   Court  that  this  country    does  not 
recognise  any  foreign  status  where  it  is 
contrary  to  the  spirit  of  our  moral,  re- 
ligious and  political  opinions. 

I  have  set  out  the  substance  of  the 
arguments  in  order  to  explain  passages 
in  the  judgment  which  are  ambiguous, 
and  which  I  venture  to  think  have  been 
misunderstood.  Chief  Justice  Abbott 
said  (at  p.  451),  "  The  rule  as  to  the  law 
of  domicile  has  never  been  extended  to 
real  property,  nor  have  I  found  in  the 
decisions  of  Westminster  Hall  any  dictum 
giving  countenance  to  the  idea  that  it 
ought  to  be  so  extended.  Two  decisions 
in  the  House  of  Lords  have,  however,  been 
referred  to,  whence  it  has  been  said  such 
an  opinion  may  be  inferred.  It  is,  there- 
fore, satisfactory  to  know  that  this  case 
may  be  carried  before  that  tribunal. 
There  being  no  authority  for  saying  that 
the  right  of  inheritance  follows  the  do- 
micile of  the  parties,  I  think  it  must 
follow  that  of  the  country  where  the  land 
lies.  Personal  property  has  no  locality, 
and  even  with  respect  to  that  it  is  not 
correct  to  say  that  the  law  of  England 
gives  way  to  the  law  of  a  foreign  country, 
but  that  it  is  part  of  the  law  of  England 
that  personal  property  should  be  distri- 
buted according  to  the  jus  domiciln, 

''It  is  not  against  our  law  that  a 
foreign  marriage,  however  solemnised, 
should  be  held  good. 

"  We  adopt  the  laws  of  all  Christian 

(4)  2  Hag.  64,  58. 


countries  as  to  marriage,  but  it  hy  no 
means  follows  that  we  are  to  adopt  all  the 
consequences  of  such  marriages  which 
are  recognised  in  foreign  countries ;  it  is 
sufficient  if  we  admit  all  such  conse- 
quences as  follow  from  a  lawful  marriage 
solemnised  in  this  country." 

The  single  paragraph  that  "  it  is  part 
of  the  law  of  England  that  personal  pro* 
perty  should  be  distributed  according  to 
the  jus  domiciUi,^*  forms  the  basis  ol  the 
appellant's  argument. 

But  to  my  mind  it  is  obvious,  looking 
to  the  argument  and  the  well-established 
rules  of  distribution,  that  the  domicile 
referred  to  is  not  that  of  the  person  who 
claims  to  participate  in  the  distribution, 
but  the  domicile  of  the  intestate  whose 
property  is  under  administration. 

The  property  of  an  intestate  domiciled 
in  a  foreign  country,  as  I  before  observed, 
is  and  always  has  been  distributed  accord- 
ing to  the  foreign  law,  and  if  the  property 
in  question  had  belonged  to  a  person 
domiciled  in  Holland,  the  appellant  wonld 
undoubtedly  have  been  entitled.  But 
the  property  of  an  intestate  domiciled  in 
England  is  and  always  has  been  distri- 
buted according  to  English  law.  The 
concluding  sentence  of  the  judgment  ex- 
presses the  view  of  the  Lord  Chief  Justice 
as  to  the  law  of  England,  and  limits  its 
recognition  of  the  consequences  of  mar- 
riage to  such  ''as  follow  from  a  lawful 
marriage  solemnised  in  England." 

Mr.  Justice  Bayley  says  (p.  453),  "  I 
concede  that  the  lex  loci  governs  the  qnes- 
tion  of  marriage,  but  whether  all  the  con- 
sequences recognised  in  a  foreign  conntry 
as  following  upon  a  marriage  there  are 
also  to  be  Recognised  in  this  country  is  a 
very  different  question,  and  I  think  mnst 
be  answered  in  the  negative."  Mr.  Jus- 
tice Holroyd  and  Mr.  Justice  Littledale 
expressed  themselves  to  the  same  effect 
Though  the  judgment  is  confined  to  the 
point  in  question,  namely,  the  right  of 
succession  to  real  estate,  the  observations 
quoted  in  answer  to  the  arguments  shew 
conclusively  to  my  mind  that  neither  of 
these  Judges  would,  under  the  circum- 
stances of  this  case,  have  sanctioned  the 
appellant's  claim. 

The  two  cases  in  the  House  of  Lords, 
quoted  in  the  argument  and  referred  ^ 
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hj  the  Lord  Chief  Justice,  are  Shedden  y. 
Pairiek  and  The  Strathmore  Peerctge  Case, 
Shedden  y.  Patrick  was  an  appeal  from 
the  Court  of  Session.  W.  Shedden,  of 
New  York,  entered  into  a  regular  mar- 
riage there  with  a  woman  who  had  pre- 
yioosiy  borne  him  two  children.  He 
died  there  intestate,  leaving  an  estate  in 
Ayrshire.  The  marriage  had  not  the 
effect  in  America  of  rendering  the  chil- 
dren legitimate.  It  was  held  that  the 
son  ooold  not  inherit  the  estate  in  Scot- 
land, because  his  legitimacy  or  illegiti- 
macy must  be  determined  according  to 
the  laws  of  America^  where  his  parents 
were  domiciled  and  where  he  was  bom, 
and  b^  the  laws  of  that  country  he  was 
illegitimate.  It  was  argued  in  BvrU 
whigUe  y.  VardiUf  and  perhaps  rightly 
argued,  that  if  the  claim  in  Shedden  v. 
Pairiek  had  been  founded  upon  cii*cum- 
stances  similar  to  those  upon  which  the 
case  in  question  depended,  the  claim  would 
haye  been  established  by  the  House  of 
Lords.  For  the  House  was  sitting  to  admi- 
nister the  law  of  Scotland,  and  if  the  civil 
law  had  prevailed  in  America  as  it  prevails 
in  Sootland,  the  claimant  might  have 
been  held  legitimate  by  the  law  of  Scot- 
land, and  entitled  to  inherit.  The  StrcUh. 
more  Peerage  Ocue  was  decided  on  the 
same  principle.  It  cannot,  I  should 
think,  oe  doubted  that  a. person  legiti- 
mated by  a  subsequent  marriage  would 
in  any  country  where  the  canon  or 
civil  law  prevails,  be  recognised  as  legi- 
timate ;  but  we  are  dealing  with  English 
law,  which  has  never,  that  I  can  find, 
adopted,  this  rule  of  the  canon  or  civil 
law,  but,  on  the  contraiy,  has  persistently 
repudiated  it  and  steamly  abided  by  iiie 
common  law  of  England. 

The  next  reported  stage  oi  Birtwhietle 
v.  VardiU  is  in  2  CI.  &  F.  671 ;  9 
BUgKs  New  Beporte,  32.  The  question 
had  been  argued  before  the  Judges,  and 
their  opinion  was  delivered  by  Chief 
Baron  Alexander.  It  is  dear  that  the 
opinion  of  foreign  jurists  had  influenced 
the  learned  Judges,  and  they  drew  a  dis- 
tinction between  what  is  there  called 
'*  real  and  pnersonal  statue ; "  the  last 
being  that  which  respects  the  person  and 
follows  it  everywhere,  the  first  that  which 
18  connected  with  the  land  and  adherent 
Vol.  50. — Gkamc. 
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to  it,  and  is  as  immovable  as  the  subject 
to  which  it  is  applied. 

They  intended  this  doctrine,  I  have  no 
doubt,  to  be  applied  as  well  to  the  adminis- 
tration of  the  goods  of  an  intestate  domi- 
ciled in  England  as  to  those  of  an  intestate 
domiciled  abroad.  The  quotation  from 
Lord  Sto well's  judgment  in  Dalrymple  v. 
Dalrymple  (4)  shews  how  strongly  they 
had  been  prepossessed  in  favour  of  this 
distinction. 

Dalrymple  v.  Dalrymple  (4)  was  a  suit 
by  an  alleg^  wife  for  restitution  of  con- 
jugal rights,  and  the  only  question  before 
the  Courts  and  the  only  question  touched 
on  by  the  judgment,  was  the  validity  of 
a  Scotch  marriage.    After  recapitulating 
the  facts  Lord  Stowell   (then   Sir  W. 
Scott)   says   (at  p.  58),  ''Being  enter- 
tained in  an  English  Court,  the  cause 
must  be  adjudicated  according  to  the 
principles  of  English  law  appOcable  to 
such  a  case.      But  the   only  principle 
applicable  to  such  a  case  by  the  law  of 
England   is  that  the   validity  of   Miss 
Gordon's  marriage  rights  must  be  tried 
by  reference  to  the  law  of  the  country 
where,  if  they  exist  at  all,  they  had  their 
origin.     Having  furnished  this  principle 
the  law  of  England  withdraws  altogether 
and  leaves  the  legal  question  to  the  ex- 
clusive judgment  of  the  law  of  Sootland." 
Not  a  word  is  said,  from  the  beg^ning  to 
the  end  of  a  long  and  elaborate  judgment, 
devoted  to  the  effect  of  the  evidence  on 
the  single  question  of  marriage  or  no 
maiTiage,  as  to  the  status  of  the  children 
here  or  in  Scotland,  for  no  such  question 
could  possibly  arise  in  the  case.     Yet 
Chief  Baron  Alexander  quotes  it  as  if  it 
dealt  with  the  status  of  ante-bom  children. 
He  says  at  the  commencement  of  the 
judgment,  after  stating    that  the    first 
question  in  order  regarded  the  status  or 
condition  of  the  then  claimant,  ''  I  believe 
I  express  the  opinions  of  the  Judges  when 
I  say,  in  the  well-considered  language  of 
Lord  StoweU  in  Dalrymple  v.  Dalrymple 
(4), '  The  cause  being  entertained  in  an 
English  Court  must  be  adjudicated  accord- 
ing to  the  principles  of  English  law  ap« 
plicable  to  such  a  case,  but  the  only  prin- 
ciple applicable  to  such  a  case  by  the  law  of 
England  is   that  the  status  or  condition 
of  the  claimant  must  be  tried  by  reference 

3  E 


434 


CHANCEBY  DIVISION. 


[N.  8. 


In  re  Goodman^s  Trusts^  App, 

to  the  law  of  the  country  where  the  statue 
originated.  Having  fnmished  this  prin- 
ciple  the  law  of  England  withdraws  alto* 
gether  and  leaves  the  question  of  atatua 
in  the  case  put  to  the  law  of  Scotland.' 
Such  is  the  sentiment  of  that  great  Judge, 
and  such  is  his  language,  varied  only  so 
far  as  to  apply  to  a  question  of  legitimacy 
what  was  said  of  a  question  respecting 
the  validity  of  a  marriage." 

Thus  the  preliminary  question  in  the 
cause  leading  up  to  the  point  which  the 
Court  had  to  determine  was,  notwith- 
standing what  had  been  said  by  the 
Judges  in  the  Court  below,  without 
reasoning  or  discussion  quietly  assumed. 
Dr.  Story,  I  may  here  observe,  adopts 
the  version  of  Dalrymple  v.  Dalrymple  (4) 
g^ven  by  Chief  Baron  Alexander,  and, 
starting  from  that  broadly,  lays  it  down 
that  the  status  of  legitimacy  or  illegiti- 
macy, decided  by  the  law  of  the  place 
where  the  marriage  took  place,  must  be 
deemed  equally  true  and  valid  everywhere 
else,  quoting  Birtwhistle  v.  Vardill  (5). 
The  Judges  nevertheless,  resting  on  the 
Statute  of  Merton,  were  of  opinion  that 
this  doctrine  was  not  applicable  to  im- 
movable property,  and  advised  the  House 
that  the  claimant  not  being  born  in  wed- 
lock could  not  inherit  as  heir. 

Lord  Brougham  strongly  opposed  both 
the  distinction  between  movable  and  im- 
movable property  which  the  Judges  had 
drawn,  and  their  conclusion,  and  advo- 
cated the  adoption  of  the  civil  law  as 
regards  succession  in  both  cases.  He 
pointed  out  with  great  force  the  anoma- 
lies and  inconveniences  which  would 
result  from  such  a  distinction  (6)  :  '*  That 
a  man  may  be  bastard  in  one  country 
and  legitimate  in  another  seems  of  itself 
a  strong  position  to  affirm;  bat  more 
staggering  is  it  when  it  is  followed  up  by 
this  other,  that  in  one  and  the  same 
country  he  is  to  be  regarded  as  bastard 
when  he  comes  into  one  Court  to  claim 
an  estate  in  land  and  legitimate  when  he 
resorts  to  another  to  attain  personal  suc- 
cession ;  nay,  that  the  same  Court  of 
equity  when  the  real  estate  happens  to 
be  impressed  with  a  trust  must  view  him 

(6)  9  Bligli,  N.S.  32  {Siort/'s  Conflict  qf  Laws, 
(6)  2  CI.  &  F.  at  p.  695. 


as  both  bastard  and  legitimate  in  respect 
.of  a  succession  to  the  same  intes&kte. 
Further  still,  should  he  happen  to  be 
next-of-kin  to  his  uncle,  who  had  a  mort- 
gage upon  the  estate,  he  must  be  denied 
his  succession  to  the  land  of  the  mortgagor 
in  his  quality  of  bastard  and  be  allowed 
to  come  in  as  an  incumbrancer  upon  the 
selfsame  estate  in  his  capacity  of  l^ti* 
mate  son  to  the  same  mortgagor.  AU 
this  is  assumed  to  be  law  by  the  learned 
Judges  who  have  decided  below,  and  ad- 
vised your  Lordships  here."  And  he 
proceeds  (at  page  696),  "  May  I  be  per- 
mitted most  respectfully  to  express  a 
doubt  whether  or  not  this  question  has 
received  all  due  consideration  at  the 
hands  of  those  learned  Judges,  and 
whether  they  have  not  dealt  with  it  a 
little  too  easily — ^made  somewhat  too  light 
of  it."  The  learned  Lord,  deeming  the 
decision  wrong,  thought  it  desirable  that 
the  case  should  undergo  further  consi- 
deration. 

Lord  Lyndhurst  expressed  himself  as 
struck  with  some  of  the  views  put  by 
Lord  Brougham,  and  thought  they  re- 
quired very  full  and  patient  consideration, 
and  Lord  Denman  concurring,  the  case 
was  ordered  to  be  fnrther  argued  before 
the  Judges.  In  1840  the  case  was  argued 
before  Tindal  (then  Chief  Justice),  Jus- 
tices Yaughan,  Bosanquet,  Patteson, 
Williams,  Coleridge  and  Coltman,  and 
Barons  Parke,  Maule  and  Gumey,  and 
the  unanimous  opinion  of  the  Judges 
delivered  by  Chief  Justice  Tindal  (7).  One 
cannot  but  observe  a  marked  difference 
between  this  opinion  and  that  d^ivered 
by  Chief  Baron  Alexander. 

The  opinions  of  foreign  jurists  were  as 
before  insisted  on  by  counsel,  but  instead 
of  taking  for  granted  the  proposition  that 
the  status  of  the  claimant  as  regards  suc- 
cession to  chattels  must  be  tried  by 
reference  to  the  law  of  the  country 
where  the  status  originated,  Chief  Justice 
Tindal  left  that  question  untouched* 

''  There  can  be  no  doubt,"  he  said, 
'*  but  that  marriage,  which  is  a  personal 
contract,  when  entered  into  according  to 
the  rites  of  the  country  where  the  parties 
are  domiciled  and  the  marriage  celebrated 

(7)  7  a.  &  F.  895. 
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most  be  considered  and  treated  as  a  proper 
and  oomplete  marriage  thronghout  the 
whole  of  Christendom. 

**  Bnt  it  does  not  therefore  follow  that 
with  the  adoption  of  the  marriage  con- 
tract the  foreign  law  also  adopts  all  the 
oondnsions  and  conseqnenoes  which  hold 
good  in  the  country  where  the  marriage 
was  celebrated.  .  .  .  Bat  admitting,  for 
the  sake  of  argument — and  we  are  not 
called  upon  to  give  our  opinion  on  that 
point — that  B,  legitimate  in  Scotland,  is  . 
to  be  taken  to  be  legitimate  all  over  the 
world,  the  question  still  recurs  whether 
for  the  purpose  of  constituting  an  heir  to 
land  in  England,  something  more  is  not 
necessary  to  be  proved  on  his  part  than 
such  legitimacy ;  and  if  we  are  right  in 
the  grounds  on  which  we  have  rested  the 
first  point,  one  other  step  is  necessary, 
namely,  to  prove  that 'he  was  bom  after 
an  actual  marriage  between  his  parents." 
No  doubt  this  was  said  with  reference  to 
the  succession  to  real  estate,  the  point  in 
question  in  the  cause.  But  what  I  desire 
to  call  attention  to  is  that  the  ultimate 
opinion  of  the  Judges  gives  no  sanction 
to  the  appeUant's  claim,  but  leaves  that 
question  open.  Lord  Brougham  adhered 
to  hiB  former  opinion,  though  he  did  not 
oppose  the  judgment  being  affirmed. 
The  case  therefore  stands  as  a  binding 
authority  that  for  the  purpose  of  succes- 
sion to  real  estate  the  foreign  status  of 
legitimacy  by  the  subsequent  marriage  of 
the  parents  is  not  recognised  by  the  law 
of  England.  It  remains  to  be  decided,  as 
&r  as  this  case  or  any  other  case  up  to 
1840  (the  date  of  this  judgment)  is  con- 
cerned, whether  the  solecism  already 
pointed  out  shaU  be  introduced  into  our 
law  or  whether  the  succession  to  personal 
estate,  always  supposing  it  to  be  the 
estate  of  an  intestate  domiciled  in  Eng- 
land, shall  follow  the  succession  to  realty. 

I  come  now  to  the  case  of  legacy  duty, 
upon  which  great  stress  was  kid  by  the 
counsel  for  the  appellant — Skottowe  v. 
Young.  An  Englishman  by  birth,  but 
domiciled  in  Fnmce,  was  possessed  of 
considerable  estate  in  England.  He  mar- 
ried in  France  a  French  lady,  by  whom 
he  had  previously  had  two  daughters, 
and  they  were  legitimated  according  to 
French  law  and  placed  upon  the  same 
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footing  as   children    bom    in    wedlock. 
By  his  will  he  devised  his  real  estate 
to  trustees  upon  trust  for  sale  and  con- 
version, giving  a  share  in  the  proceeds 
to  each  of  his  two  legitimated  daughters, 
whom  he  described   in  the  will  as  his 
daughters.     The  question  argued  was  at 
what  rate  legacy  duty  was  to  be  paid 
upon  these  legacies.    The  Commissioners 
of  Inland  Revenue  claimed  ten  per  cent, 
on  the  ground  that  these  daughters  were 
illegitimate  and  "  strangers  in  blood  " 
within  the  meaning  of  55  Qeo.  3.  c.  184. 
The  petition  prayed  for  a  declaration  that 
the  legacy  duty  was  only  one  per  cent., 
treating  them  as  children  of  the  testator. 
Vice-Ghancellor  Stuart  in  giving  judg- 
ment referred  to  Bvrtwhistle  v.  Vardtll  as 
a  case  in  which  it  was  admitted  that  the 
claimant  then  held  in  England  the  status 
of  a  legitimate  son,  except  for  the  pur- 
pose of  inheriting  real  estate,  and  treated 
these  legatees  therefore  as  entitled   to 
rank  as  children,  and  in  that  character 
liable  to  a  duty  of  only  one  per  cent. 
The  Vice-Chancellor's  estimate  of   the 
effect  ofBirtwhisUe  v.  Vardill  is,  I  venture 
to  say,   certainly  erroneous.     Very  dif- 
ferent was  Lord   Cranworth's  view    as 
expressed   by   him  in   Shaw    v.   Ocndd: 
'^  The  opinions  of  the  Judges  in  that 
case  and  of  the  noble  Lords  who  spoke 
in  the  House  left  untouched  the  question 
of  legitimacy,  except  so  £Eur  as  it  was 
connected  with  succession  to  real  estate. 
I  think  they  inclined  to  the  opinion  that 
for  purposes  other    than  succession  to 
real  estate,  for  purposes  unaffected  by  the 
Statute  of  Merton,  the  law  of  domicile 
would  decide  the  question  of  status.    No 
such  decision  was  come  to,  for  no  ques- 
tion arose  except  in  relation  to  heirship 
to  real  estate.     Bnt  the  opinions  given  in 
the  case  seem  to  me  to  shew  a  strong  bias 
towards  the  doctrine  that  the  question  of 
status  must,  for  all  purposes  unaffected 
by  the  feudal  law  as  adopted  and  acted 
on  in  this  country,  be  decided  by  the  law 
of  the  domicile."     This  is  all  that  can  be 
said  of  Birttohistle  v.  VardiU  so  far  as  it 
bears  upon  the  question  now  under  dis- 
cussion, and  more  than  can  be  said  of  the 
opinions  of  the  Judges  in   the  second 
argument.     Vice-Ghancellor  EZindersley 
took  what  I  venture  to  call    the  same 
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erroneous  view  of  Doe  v.  Vardill  in  his 
judgment  in  Be  Don's  Estate  as  Vice- 
chancellor  Stnarfc  took.  Bat  this  is  not 
the  only  part  of  the  judgment  of  Vice- 
Chancellor  Stuart  which  is  unsatisfactory. 
It  had  heen  established  twenty-six  years 
before  by  the  Honse  of  Lords  in  the  case 
of  Thomson  r.  The  Advocate- Oeneral  (8), 
as  a  general  principle  of  law  applicable  to 
ail  such  cases,  that  pei*sonal  property 
follows  the  law  of  the  domicile  of  the  tes- 
tator or  intestate,  and  that  it  is  the  same 
as  if  the  personal  property  had  been  in 
the  foreign  domicile  at  the  time  of  his 
death.  Further,  that  the  Act  imposing 
the  legacy  duties  was  limited  to  Gbeat 
Britain,  and  that,  notwithstanding  the 
general  terms  contained  in  the  schedale, 
those  terms  must  be  read  in  connection 
with  the  1st  section  of  the  Act,  and 
mnst  receive  that  limited  construction 
and  interpretation  which  alone  is  con- 
sistent with  the  1st  section.  Upon  these 
principles  it  was  decided  that  where  a 
British-bom  subject  died  domiciled  in 
Demerara,  possessed  of  personal  property 
in  Scotland,  probate  being  taken  out  there 
for  the  purpose  of  administering,  and  le- 
gacies paid  to  legatees  residing  in  Scot- 
land, such  legacies  were  not  liable  to 
legacy  duty.  In  a  subsequent  case — 
Arnold  v.  Arnold  (9) — ^Lord  Chancellor 
Cottenham,  referring  to  Thomson  v.  The 
Advocate-Oeneral  (8),  said  that,  indepen- 
dently of  that  authorify,  he  should,  upon 
the  coBstruction  of  the  36  Geo.  3.  c.  52. 
8.  2,  have  been  of  opinion  that  the 
legacies  in  question  were  not  legacies 
given  by  the  will  of  a  person  intended  by 
the  Act,  for  that  *'  when  the  Act  speaks 
of  '  any  will  of  any  person '  and  of  the 
legacies  being  payable  out  of  the  personal 
estate,  it  must  be  considered  as  speak- 
ing of  persons  and  wills  and  personal 
estate  in  this  country,  that  being  the 
limit  of  the  sphere  of  the  enactment." 
After  the  passing  of  the  Succession  Duty 
Act  (16  A  17  Vict.  c.  51),  an  attempt  was 
made  to  charge  such  legacies  with  succes- 
sion duty.  This  also  failed,  and  upon  the 
same  grounds — Wallace  v.  The  Attorney- 
Qenerah      This  decision,  which   was  by 

(8)  12  a.  &  F.  1. 

(9)  2  Myl.  &  Gr.  2(6 ;  6  Law  J.  Rep.  Ghane. 
»18. 


Lord  Chancellor  Oranwortli,  was  given 
five  years  before  the  case  of  SkoUowe  i. 
Young  was  argued,  yet  neither  of  the 
three  cases  was  raferred  to  by  Yioe- 
Chancellor  Stuart. 

If  any  distinction  oould  be  drawn  be- 
tween a  legacy  bequeathed  out  of  the 
proceeds  of  land  directed  to  beaold  (which 
is  in  terms  chargeable  with  leeacy  daiy 
under  the  Act)  on  the  ground  that^  at 
the  date  of  the  testator's  death,  it  was 
real  estate,  it  would  have  been  satis- 
fsictory  to  know  that  that  point  was  taken 
and  dealt  with,  but  it  was  not.  The 
legacies  were  treated  throa^oat  as  pay- 
able out  of  personalty.  "The  trust  for 
conversion,"  said  the  Yioe-Chanoellor, 
'*  is  a  valid  trust,  and  the  property  in 
the  view  of  the  Court  persoDalproperfy." 

If  legacy  duty  had  baen  payable  in  this 
case,  the  decision  i^ould  have  been  quite 
right.  For  the  Court  was  adminiatwing 
a  foreign,  not  an  English  estate,  and  as 
by  the  foreign  law  the  petitioners  took  as 
children  of  the  testator,  they  oould  not  be 
charged  in  any  other  character.  One 
other  case  supposed  to  be  &vouraUe  to 
the  appellant  remains  to  be  noticed.  It  is 
F0ntonY,Lvoing8tone(l).  LordWensley- 
dale's  judgment  is  quoted  as  supporting 
the  appellant's  claim.  I  read  it  in  an 
entirely  opposite  sense.  The  question  in 
the  cause  related  to  the  suoceasion  to  real 
estate  in  Scotland,  and  to  that  only.  The 
claimant  was  the  issue  of  an  inoestaous 
marriage  in  England,  which  was  solsm* 
nised  &fore  the  passing  of  Lord  Lynd- 
hurst's  Act,  and  in  the  Scotoh  Courts  he 
was  held  entitled  to  snooeed  as  hnr, 
because,  the  mother  being  dead,  the 
marriage,  not  having  been  questioned  in 
the  lifetime  of  the  parties,  must  be  takmi 
as  a  valid  marriage.  The  Lords  revened 
this  decision.  In  giving  judgment,  hard 
Wensleydale  said  (at  p.  547),  *'  It  must 
be  considered  as  estabhshed  that  the  law 
of  a  man's  domicile  regulates  his  rights 
to  a  personal  property  wherever  sitnafeed, 
on  the  acknowledged  principle  of  mobUia 
seqwifUwr  personam 'y  therefore  the  sao- 
cession  to  his  effects  takes  place  aooord* 
ing  to  the  law  of  the  place  where  he  is 
domiciled  at  the  time  of  his  death  in  the 
cases  of  intestacy  or  testacy.  It  is  now 
fully  and  perfectly  setUed  by  our  law 
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that  the  law  of  the  domicile  reg^ulates  the 
distribution  of  personal  estate  in  the 
former  case,  and  the  form  of  the  will  in 
the  latter.  The  law  of  the  domicile  also 
regulates  the  personal  qualities  which 
take  effect  from  birth,  snoh  as  legitimacy 
or  illegitimacy,  or  absolutely  as  to  the  suc- 
cession of  personal  property,  but  subject 
to  a  qualification  as  to  realty.  The  laws 
of  the  State  affecting  the  personal  stahu 
of  its  subjects  travel  with  them  wherever 
they  go,  and  attach  to  them  in  whatever 
country  they  are  resident." 

It  must  be  admitted  that  there  is  some 
obscurity  in  the  first  and  last  of  these 
passages.  But  read  with  the  intermediate 
passages  they  appear  to  me  clearly  to 
mean  that  his  rights  "  as  to  the  dispo- 
sition of  his  personal  property  are  regu« 
lated  by  the  law  of  the  domicile,"  and 
therefore  the  succession  to  his  effects 
takes  place  according  to  the  law  of  the 
place  where  he  was  domiciled,  not  where 
the  claimant  is  domiciled.  So  in  the 
next  sentence :  '^  The  law  of  the  domicile  " 
(that  is  the  same  domicile  first  spoken 
of — the  domicile  of  the  owner  of  the  pro- 
perty) "  regulates  also  the  personal 
qualities  which  take  effect  from  birth, 
sach  as  legitimacy  or  illegitimacy,  or  ab- 
solutely as  to  the  succession  to  personal 
property,  but  subject  to  a  qualification  as 
to  realty." 

The  argument  is,  a  person  who  is 
legitimate  in  England,  but  not  legitimate 
in  Scotland,  is  entitled  in  the  adminis- 
tration of  personal  properbr  which  hap- 
pens  to  be  in  Scotland  of  an  intestate 
domiciled  in  England,  just  as  he  would 
be  if  the  estate  were  administered  in 
England,  but  it  is  not  so  as  regards  real 
properfy  in  Scotland.  The  succession  to 
that  is  governed  by  the  law  of  Scotland. 
On  this  gpround  the  case  was  said  to  bear 
a  close  resemblance  to  BvrtwhdsUe  v.  Vo/T' 
dOL     ' 

I  now  come  to  the  authorities  on  the 
other  side.  In  In  re  Wrighfa  TrusU  Vice- 
chancellor  Wood  held  that  a  child  born 
in  France  of  a  French  mother  by  an  Eng- 
lishman, who  had  not  then  become  domi- 
ciled in  France  could  not  become  le- 
gitimated in  the  view  of  English  law  by 
anything  that  afterwards  occurred  in 
France,  and  could   not  therefore   take 
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under  an  English  will  as  ''  child  "  of  her 
&ther.  Udny  v.  Udny  is  to  the  same 
effect.  I  mention  this  case  because  it 
was  cited  in  the  argument  and  referred 
to  and  distinguished  by  the  Vice- Chan- 
cellor in  the  case  which  is  precisely  in 
point,  namely,  Boyes  v.  Bedale,  An  Eng- 
lishman residing  in  England  bequeath^ 
a  sum  of  5,000{.  upon  trust  after  the 
death  of  his  nephew,  to  whom  he  gave 
the  dividends  for  life,  to  divide  the  prin- 
cipal amongst  the  children  of  his  nephew 
attaining  the  ase  of  twenty-one  years,  or, 
if  only  one  such  child,  then  to  that  only 
child.  The  only  child  the  nephew  had 
was  one  bom  m  France  of  a  French 
mother  long  after  the  death  of  the  tes- 
tator, but  amr  the  nephew  had  acquired 
a  French  domicile.  Some  years  after  the 
child's  birth  the  parents  intermarried, 
and  the  child  then  became  legitimated 
by  the  French  law.  The  question  was 
whether  such  child  could  take  under  the 
bequest.  After  taking  time  to  consider, 
the  learned  Vice-Chancellor  delivered  a 
long  and  elaborate  judgment,  which  is  fully 
reported  in  the  Law  Journal,  reviewing 
the  authorities,  and  especially  quoting 
from  Story* eOofifliot  of  Law$,  and  holding 
it  to  be  clear  that  the  daughter  could  not, 
in  an  English  Court  administering  the 
trusts  of  an  English  will,  be  recognised  as 
a  "  child."  He  adopts  the  rule  laid  down 
by  Story,  section  479a,  that  '*  where  the 
will  is  made  in  the  place  of  the  domicile 
of  the  testator  the  general  rule  of  the 
common  law  is,  that  it  is  to  be  construed 
according  to  the  law  of  the  place  of  his 
domicile  m  which  it  is  made."  A  will  there- 
fore made  of  personal  estate  in  England  is 
to  be  construed  according  to  the  meaning 
of  the  terms  used  by  the  law  of  England, 
and  this  rule  equally  applies  whether  the 
judicial  enquiry  as  to  its  meaning  and 
interpretation  arises  in  England  or  any 
other  country.  '*  It  appears  to  me,"  said 
the  Vice- Chancellor,  "  there  is  such  an 
abundance  of  authorities  as  to  the  con- 
struction of  all  testators'  wills,  with 
reference  to  their  domicile,  that  I  really 
have  no  doubt  upon  the  subject.  The 
testator's  will  and  every  term  in  it  must 
be  coQstrued  according  to  the  law  of  the 
testator's  domicile  unless  there  is  some- 
thing to  the  contrary  apparent  on  the 
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fiw5e  of  the  will."  He  adds,  "  So,  if  you 
take  a  case  under  the  Statute  of  Distribu- 
tions, I  apprehend  the  law  would  be  the 
same.  I  apprehend  it  to  be  quite  clear 
that  if  a  man  died  domiciled  in  England, 
descendants  of  this  description,  not  le- 
gitimate db  initio,  but  legitimated  in 
another  country,  would  never,  under  the 
statute,  take  a  part  in  the  distribution  of 
the  property.*' 

In  In  re  Wilson's  Trusts  (affirmed,  stib 
nom,  Shaw  v.  Gould)  Vice- Chancellor  Kin- 
dersley  foUowed  with  approval  the  rule 
expressed  by  Vice-Chancellor  Wood,  that 
the  "  word  *  children '  in  an  English  will 
must  be  construed  to  mean  children  law- 
fully begotten,  unless  an  intention  ap- 
pears in  the  will  to  use  the  term  in  a 
different  manner." 

It  is  argued,  and  with  truth,  that  the 
reference  of  Vice-Chancellor  Wood  to 
the  Statute  of  Distributions  was  an  ohiter 
dictum.  But  does  it  not  follow  as  a 
logical  sequence  from  the  decision  P 

If  a  testator  uses  the  very  words  of  the 
Statute  of  Distributions,  and  bequeaths 
legacies  to  his  **  brother's  children "  or 
"his  next  of  kindred  in  equal  degree," 
and  nothing  appears  to  shew  that  he  in- 
tended to  use  the  words  in  any  other 
than  their  legal  sense,  a  legitimated  child, 
such  as  the  applicant  is,  would  not,  ac- 
cording to  the  authorities,  be  entitled  to 
rank  as  a  legatee.  Upon  what  principle 
can  the  same  words  in  an  English  statute 
passed  to  supply  the  place  of  a  will,  and 
intended  to  govern  the  administration  of 
the  estate  of  a  domiciled  Englishman, 
receive  a  different  meaning?  I  have 
already  observed  that  the  estate  in  this 
country  of  an  intestate  domiciled  in  a 
foreign  country  is  administered  according 
to  the  foreign  law,  and  not  under  the 
Statute  of  Distributions,  and  I  cannot 
help  thinking  that  this  distinction  has 
not  been  always  borne  in  mind,  either  in 
argument  or  in  reading  judgments  or 
foreign  treatises.  In  such  a  case  it  is 
correct  to  say  that  English  law  recog- 
nises the  foreign  status,  but  it  is  a  mistake 
to  apply  this  maxim  to  the  administration 
of  the  estate  of  a  domiciled  Englishman. 

I  am,  therefore,  of  opinion  that  this 
statute,  like  every  other,  must  be  con- 
strued in  the  sense  which  the  common 


law  puts  upon  its  words,  and  that 
"  children  "  means  such  and  such  only 
as  are  recognised  in  our  table  of  consan- 
guinity. 

I  cannot  allow  myself  to  be  influenced 
by  considerations  of  hardship  or  inoon- 
venience.  The  question  for  us  is  what 
the  law  is,  not  what  we  may  think  it 
ought  to  be.  Anomalies  and  absurditiflB 
may  be  pointed  out  on  both  sides,  some 
of  which,  as  resulting  from  a  decision  in 
favour  of  the  appellant,  I  have  already 
adverted  to. 

For  these  reasons,  I  am  of  opinion  that 
the  judgment  of  the  Master  of  the  Bollfl 
is  right,  and  ought  to  be  affirmed. 

Cotton,  L.J. — ^The  question  in  this 
appeal  is  as  to  the  right  of  the  appellant 
to  share  in  a  portion  of  the  personal 
estate  of  Rachel  Goodman,  as  to  which 
she  died  intestate.  Rachel  Gbodman  was 
a  domiciled  Englishwoman.  She  died  a 
spinster,  and  at  the  time  of  her  death 
she  had  neither  father,  mother,  brother 
or  sister.  But  two  of  her  deceased  bro- 
thers  left  children,  who  survived  her. 
Leyon  G-oodman,  one  of  these  brothers, 
had  cohabited  with  Charlotte  Smith,  and 
while  domiciled  in  England  had  by  her 
three  children.  He,  after  the  biith  of 
these  children,  removed  to  Amsterdam, 
and  he  was  thenceforth,  down  to  the 
time  of  his  death,  domiciled  in  Holland. 
While  domiciled  there,  he,  in  the  year 

1821,  had  by  the  said  Charlotte  Smith 
another  child,  Hannah,  the  present  ap- 
pellant, afterwards  the  wife  of  Jean 
Pieret.      Leyon  Goodman,  in  the  year 

1822,  married  Charlotte  Smith.  The 
evidence  shows  that  by  the  law  of  Hol- 
land this  marriage  made  Hannah  Pieret, 
and  also  the  three  children  bom  while 
Leyon  Gk)odman  was  in  England,  legiti* 
mate. 

Under  the  Statute  of  Distributions 
(22  &  28  Car.  2.  c.  10)  the  pexaoiial 
estate  of  Rachel  Goodman,  as  to  which 
she  died  intestate,  was  divisible  amongst 
the  children  of  her  deceased  brothers. 
No  claim  was  made  on  behalf  of  the 
three  children  of  Leyon  Gk>odxnan  horn 
while  he  was  domiciled  in  England,  bat 
Hannah  Pieret  claimed  to  shaie  and  tiie 
Master  of  the  Rolls  decided  against  her 
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claim.  In  support  of  this  decision  it 
was  niged  that  in  an  English  Act  of 
Parliament  the  nearest  of  kin  most  be 
taken  to  mean  those  who,  by  the  law  of 
England,  are  recognised  as  nephews  and 
nieces — that  is,  as  legitimate  children  of 
the  intestate's  deceased  brothers.  This 
is  doubtless  correct,  bnt  the  question  is, 
who  are  by  the  law  of  England  recog- 
nised as  legitimate.  It  is  urged  in  sup- 
port  of  the  decision  of  the  Master  of  the 
Bolls  that  the  law  of  England  recognises 
as  legitimate  those  children  only  who  are 
bom  in  wedlock.  This  is  correct  as  re- 
gards the  children  of  persons  who,  at  the 
time  of  the  children's  birth,  are  domi- 
ciled in  England.  But  the  question  as 
to  legitimacy  is  one  of  status,  and,  in  my 
opinion,  by  the  law  of  England,  ques- 
tions of  stcUus  depend  on  the  law  of  the 
domicil&  For  this  proposition  there  is 
authority.  It  is  stated  by  Mr.  Justice 
Story  in  his  book  on  the  *^  Conflict  of 
Laws,"  par.  936,  that  foreign  jurists 
geneially,  though  not  universally,  main- 
tain that  the  question  of  legitimacy  or 
illegitimacy  is  to  be  decided  exclusively 
by  the  law  of  the  domicile  of  origin ; 
and  in  par.  98e  he  states  that  the  same 
general  doctrine  is  avowedly  adopted  by 
the  Courts  of  England;  and  he  refers 
to  the  opinion  expressed  by  Lord  Stowell 
in  DaHrymple  v.  Balrymple  (4),  that  accord- 
ing to  the  law  of  England  the  status  or 
condition  of  a  claimant  is  tried  by  refer- 
ence to  the  law  of  the  country  where  the 
tiatus  originated.  Moreover,  in  the  case 
of  BirkDhistle  v.  VardUl,  when  it  first 
came  before  the  House  of  Lords  in  the 
year  1830  (reported  in  2  CI.  A  F.  671), 
Chief  Baron  Alexander,  when  giving  the 
nnanimous  opinion  of  the  Judges  who 
were  consulted,  refers  with  approval  to 
the  opinion  as  expressed  by  Lord  Stowell 
as  applicable  to  a  question  of  legiti- 
macy. 

In  Fenton  v.  Livingstone  (1)  Lord  Wens- 
leydale,  in  a  passage  already  read,  and 
which  I  do  not  repeat,  without  qualifica- 
tion, expressed  himself  thus :  "  The  laws 
of  the  State  affecting  the  personal  status 
of  the  subjects  travel  with  them  wherever 
they  go,  and  attach  to  them  in  whatever 
country  they  are  resident." 

yioe-Chancellor  Kindersley,  in  a  pas* 
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sage  of  his  judgment  in  In  re  Dan's  Es^ 
tote,  to  which  I  shall  afterwards  refer, 
lays  down  the  same  rule. 

If,  as  in  my  opinion  is  the  case,  the 
question  whether  a  person  is  legitimate 
depends  on  the  law  of  the  place  where 
his  parents  were  domiciled  at  his  birth 
— ihsA  is,  on  his  domicile  of  origin — I 
cannot  understand  on  what  principle, 
if  he  be  by  that  law  legitimate,  he  is  not 
legitimate  everywhere,  and  I  am  of 
opinion  that  if  a  child  is  legitimate  by 
the  law  of  the  country  where,  at  the 
time  of  its  birth,  its  parents  were  domi- 
ciled,  the  law  of  England,  except  in  the 
case  of  succession  to  real  estate  in  Eng- 
land, recognises  and  acts  on  the  status 
thus  declared  by  the  law  of  the  domicile. 
In  fact,  the  respondents  wish  to  use  the 
proposition  that  '*  in  an  English  Act  of 
Parliament  those  only  are  next-of-kin  or 
children  of  a  deceased  brother  whom  the 
law  of  England  recognises  as  legitimate," 
as  if  it  were,  "  whom  the  law  of  England 
would  recoffnise  as  legitimate,  if,  at  the 
time  of  their  birth,  their  domicile — that 
is,  the  domicile  of  their  parents — had 
been  English." 

But,  in  my  opinion,  in  deciding  ques- 
tions of  legitimacy — ^that  ia,ot  status — ^the 
law  of  England  looks  to  the  law  of  the 
actual,  not  of  an  hypothetical,  domicile. 
I  am  of  opinion  that,  on  principle,  as  by 
the  law  of  Holland,  where  the  parents  of 
Hannah  Pieret  were,  in  fact,  domiciled 
at  the  time  of  her  birth,  she  is  legiti- 
mate, the  law  of  England  for  the  purpose 
of  succession  to  personal  estate  ought  to 
hold  her  to  be  legitimate.  This,  on  prin- 
ciple, is  my  opinion,  but  the  cases  may 
have  established  a  different  rule,  and  it 
is  necessary  to  consider  the  authorities 
which  were  relied  upon  in  argument  in 
support  of  the  decision  of  the  Master  of 
the  Bolls.  The  case  which  was  much 
discussed  was  that  of  BirtwhisUe  v.  Var* 
diUj  which  in  the  year  1830,  and  again 
in  1840,  came  before  the  House  of  Lords. 
All  that  was  actually  decided  in  that  case 
was  that  the  eldest  son,  bom  in  Scot- 
land before  marriage  of  parents  domiciled 
there,  though  by  Scotch  law  legitimate 
by  reason  of  the  subsequent  marriage  of 
his  parents,  was  not  capable  of  tcSdng 
land  in  England  as  heir  of  his  &ther. 
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The  nnanimons  opinion  of  the  Judges,  as 
expressed' on  two  occasions,  was  that  he 
conid  not;  but  Chief  Baron  Alexander 
stated  the  question  to  be  considered  as 
being,  whether  by  the  law  of  England  a 
man  is  the  heir  of  English  land  merely 
because  he  is  the  eldest  legitimate  son  of 
his  father,  and  though  he  gives  his 
opinion  that  he  is  not,  he  particularly,  in 
the  passage  to  which  I  have  already  re- 
ferred, treats  the  general  question  of  his 
statiu — that  is,  of  his  legitimacy — as  one 
to  be  determined  by  the  law  of  the  place 
where  the  parents  were  domiciled  at  the 
time  of  his  birth,  and  he  was  then  de- 
livering the  unanimous  opinion  of  the 
Judges  who  had  been  consulted.  When 
the  case  was  before  the  House  of  Lords 
in  the  year  1840,  Chief  Justice  Tindal 
delivered  the  unanimous  opinion  of  the 
Judges  then  consulted,  and  he  (7  CL  & 
F.  p.  924)  stated  the  ground  of  their 
opinion  to  be  that  they  held  it  to  be  a 
rule  or  maxim  of  the  law  of  England 
with  respect  to  the  descent  of  land  in 
England  from  father  to  son,  that  the  son 
must  be  bom  after  actual  marriage  be- 
tween his  father  and  mother.  Chief 
Justice  Tindal  does  not,  it  is  true,  so  dis- 
tinctly as  was  done  by  Chief  Baron 
Alexander,  state  the  proposition  that 
legitimacy  must  depend  on  the  law  of 
the  country  of  the  parents'  domicile  at 
the  time  of  birth,  but  he  treats  the 
Statute  of  Merton  as  referring  only  to 
the  question  of  the  right  to  inherit  land 
in  England ;  and  in  7  CI.  &  F.  p.  932, 
there  occurs  this  passage : — 

"  The  contest  above  adverted  to  was  a 
contest  between  the  ancient  law  and 
custom  of  England  on  the  one  hand,  and 
the  canon  law  on  the  other,  which  should 
prevail  as  to  the  hereditary  succession  to 
land  in  England;  canon  and  civil  law 
being  acknowledged  and  prevailing  in 
England  in  all  other  respects,  with  the 
single  exception  of  its  application  to  the 
descent  of  land.'' 

The  decision  in  that  case,  therefore, 
was  not  at  variance  with  the  rule  which, 
in  my  opinion,  is  on  principle  the  correct 
one,  and  the  opinion  expressed  by  the 
Judges  strongly  supports  my  view.  But 
it  was  urged  that  the  opinion  expressed 
by  the  Judges  as  to  the  intimacy  of  the 


son  bom  before  marriage  was  intended 
to  apply  only  to  his  right  to  share  in  the 
personal  estate  of  the  &iher,  domiciled  m 
Scotland.  As  the  eldest  son  was  admit- 
tedly legitimate  by  the  law  of  Sootiand, 
by  which  the  succession  to  the  &ther*8 
personal  estate  must  be  governed,  tbia 
contention  would  reduce  to  a  nulUty  the 
opinion  there  expressed  by  the  Judges, 
and  in  my  opinion  they  did  intend  to  ex- 
press their  opinion  wat  the  claimant, 
being  legitimate  by  the  law  of  Scotland, 
where  his  parents  were  domiciled  at  bia 
birth  and  at  the  date  of  their  marriage, 
must  be  considered  legitimate  in  Eng- 
land,  except  for  the  purpose  of  succes- 
sion to  real  estate,  and  that  this  depended 
on  a  special  rule  of  the  feudal  law  as 
adopted  in  England.  This,  in  oay  opinioii, 
was  the  view  taken  by  Lord  Cranworih 
in  Shaw  v.  Chndd^  which  has  been  already 
quoted  in  a  different  sense. 

Vice-Chancellor  Eondersley  took  the 
same  view  in  In  re  Bon* 8  Eetate.  He  says, 
''  It  appears  to  me  that  on  the  authori- 
ties applicable  to  this  question  the  prin- 
ciple is  this:  that  ilie  legitimacy  or 
illegitimate  of  any  individiuil  is  to  be 
determined  by  the  law  of  that  country 
which  is  the  country  of  his  origin.  If  be 
is  legitimate  in  his  ovm  country  then  all 
other  civiliaed  countries — at  least,  all 
Christian  countries — reoogiaae  him  li 
legitimate  everywhere."  He  then  refen 
to  the  case  of  Biriiwhistle  v.  VardiU,  and 
treats  it  as  an  exception  to  the  general 
rule  above  stated  by  him,  founded  on 
the  rules  of  inheritance  attached  to  laud 
in  this  country.  But  although  the  deei- 
sion  in  BirtwhisUe  y.  VardiU  is  not 
against  the  appellant,  and  the  opiniona 
expressed  in  that  and  the  other  oases  to 
which  I  have  referred  are  in  his  fiavoor, 
the  case  of  Boyea  y.  Bedale^  and  the 
opinion  expressed^  by  the  Yice-Cfaan- 
cellor  in  that  case,  are  undoubtedly  in 
&vour  of  the  decision  of  the  Master  of 
the  Bolls. 

In  Boyea  y.  Bedale  the  question  wis 
on  the  construction  of  a  bequest  in  the 
will  of  a  domiciled  Englishman  to  the 
children  of  a  person  named.  The  Vioe- 
Chancellor  held  that  a  child,  exactly  in 
the  same  position  as  Hannah  Pieret,  waa 
not  entitl^  under  the  bequest    He  said 
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that  the  will,  being  that  of  a  domiciled 
ED^bhmai),  nmst  be  constmed  accoiding 
to  English  law,  which,  in  my  opinion, 
is  correct  so  iar  as  to  require  that  this 
word  "  children "  shall  be  constmed 
''legitimate  children."  Bnt  he  held 
that  Enelish  law  recognised  as  legiti- 
mate onhr  those  children  bom  in  wed- 
lock. This,  though  correct  as  regards 
the  children  of  persons  domiciled  in  Eng- 
land at  the  time  of  their  birth,  is,  in  my 
opinion,  erroneons  as  to  children  bom  of 
parents  who,  at  the  time  of  the  birth, 
were  domiciled  in  a  country  by  the  law 
of  which  the  children  were  legitimate. 
The  Yice-Ghancellor,  at  the  end  of  his 
judgment  in  Boyea  v.  BedaUy  expressed 
his  opinion  that  any  claim  under  the 
Statnte  of  Distributions  would  be  dealt 
with  in  the  same  way. 

In  re  Wrighfa  Trusts  (2),  also  a  decision 
of  Lord  Hatherley  when  yice-Chancellor, 
is  not  inconsistent  with  the  opinion 
already  expressed  by  me,  and  explains 
how  the  children  of  Leyon  GK>odman, 
bom  while  he  was  domiciled  in  England, 
make  no  claim.  They,  like  the  children 
excluded  by  the  yice-Ghancellor  in  In  re 
Wrighfa  Trusts  (2),  were  bom  while  their 
parents  were  domiciled  in  a  country  by 
the  law  of  which  no  subsequent  marriage 
of  persons  domiciled  there  could  legiti- 
mate children  bom  before  their  marriage. 
The  exclusion  of  these  children  is  there- 
fore in  accordance  with  the  rule  as  to 
status  already  expressed  by  me. 

The  judgment  in  In  re  Wilson^s  Trusts 
(affirmed  by  the  House  of  Lords  under 
the  name  of  Shaw  ▼.  Chuld)  is  not  an 
authority  on  the  question  involved  in 
this  case.  For  there,  by  the  law  of  Eng- 
land, the  mother  of  the  children  had  not 
been  efiFectnally  divorced  ^m  her  first 
husband,  and  her  marriage  with  the 
fitther  of  the  children  was  void  and  the 
children  illegitimate.  Bayes  v.  Bedale^ 
though  mentioned  with  approval  by  Vice- 
chancellor  Kindersley  in  In  re  Wihon^B 
Trusts^  is  really  the  only  decision  which 
supports  the  judgment  of  the  Master  of 
the  Bolls,  and  SJcottawe  v.  Towng  is  cer- 
tainly a  decision  in  ikvour  of  the  appel- 
lant. In  that  case  the  yice-Chancellor 
Stuart  held  that  children  of  a  testator 
domiciled  abroad,  who  were  in  exactly 
Vol.  60.— Ghavc. 
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the  same  position  as  regards  legitimacy 
as  Hannah  Pieret,  were,  under  the 
Legacy  Duty  Acts,  liable  to  pay  duty  at 
the  rate  of  one  per  cent,  only — that  is,  as 
children  of  the  testator  within  the  mean- 
ing of  that  Act.  Moreover,  though  in 
Ooodman  v.  Chodman  the  point  raised 
on  this  appeal  is  not  mentioned  in  the 
jud^ent,  Yice-Chancellor  Stuart,  who 
decided  that  case,  and  the  counsel  who 
argued  it,  appear  to  have  assumed  that  if 
Hannah  Pieret  was  bom  after  her  father 
acquired  a  domicile  in  Holland  she  was 
to  be  considered  as  a  legitimate  child 
according  to  the  law  of  England,  and 
entitled  as  such  under  the  will  of  the 
testator  in  that  case.  There  is  therefore 
a  conflict  of  decisions;  and  as,  in  my 
opinion,  the  decision  in  Boyes  v.  Bedale 
is  contrary  to  principle,  and  erroneous,  I 
think  that  we  ought  not  to  follow  that 
case,  and  that  iLannah  Pieret  is  to  be 
treated  as  a  legitimate  child  of  Leyon 
Goodman,  and  as  such  entitled  to  share 
in  the  personal  estate  as  to  which 
Rachel  Goodman  died  intestate,  as  one  of 
her  next-of-kin. 

Jambs,  L.  J. — I  concur  in  the  judgment 
of  Lord  Justice  Cotton  both  in  the  con- 
clusion and  the  reasoning.  According  to 
my  view,  the  question  as  to  what  is  the 
English  law  as  to  an  English  child  is 
entirely  irrelevant.  There  is,  of  course, 
no  doubt  as  to  what  the  English  law  as 
to  an  English  child  is.  We  have  in  this 
country  from  all  time  refused  to  recognise 
legitimation  of  issue  by  the  subsequent 
marriage  of  the  parents;  and  possibly 
onr  peculiarity  in  this  respect  may  deserve 
all  that  was  said  in  its  favour  by  Professor 
— afterwards  Mr.  Justice — ^Blackstone,  the 
somewhat  indiscriminate  eulogist  of  every 
peculiarity  and  anomaly  in  our  system  of 
laws.  But  the  question  is,  What  is*  the 
rule  which  the  English  law  adopts  and 
applies  to  a  non-English  child  P  This  is 
a  question  of  international  comity,  and 
international  law.  According  to  that 
law,  as  recognised,  and  that  comity  as 
practised,  in  all  other  civilised  communi- 
ties, the  status  of  a  person,  his  legitimacy 
or  illegitimacy,  is  to  be  determined  every. 
where  by  the  law  of  the  country  of  his 
origin-T'the  law  under  which  he  was  bom. 
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It  appears  to  me  that  it  would  require  a 
great  force  of  argument  derived  ^m 
legal  principles,  or  great  weight  of  au- 
thority, clear  and  distinct,  to  justify  us 
in  holding  that  our  country  stands  in  this 
respect  aloof  in  barbarous  insularity  from 
the  rest  of  the  civilised  world.  On  prin- 
ciple, it  appears  to  me  that  every  con- 
sideration goes  strongly  to  shew,  at  least, 
that  we  ought  not  so  to  stand.  The 
family  relation  is  at  the  foundation  of  all 
society,  and  it  would  appear  almost  an 
axiom  that  the  family  relation,  once  duly 
constituted  by  the  law  of  any  civilised 
country,  should  be  respected  and  acknow- 
ledged by  every  other  member  of  the 
great  community  of  nations.  England 
has  been  for  centuries  a  country  of  hos- 
pitality and  commerce.  It  has  opened 
its  shores  to  thousands  of  political  re- 
fugees and  religious  exiles,  fleeing  from 
their  enemies  and  persecutors.  It  has 
opened  its  ports  to  merchants  of  the  whole 
world,  and  has  by  wise  laws  induced  and 
encouraged  them  to  settle  in  our  marts. 
But  would  it  not  be  shocking  if  such  a 
man,  seeking  a  home  in  this  countiy, 
with  his  family  of  legitimated  children, 
should  find  that  the  English  hospitality 
was  as  bad  as  the  worst  form  of  the 
persecution  from  which  he  had  escaped, 
by  destroying  his  family  ties,  by  declar- 
ing  that  the  relation  of  father  and  child 
no  longer  existed,  that  his  rights  and 
duties  and  powers  as  a  fiftther  had  ceased, 
that  the  child  of  his  parental  affection 
and  fond  pride,  whom  he  had  taught  to 
love,  honour  and  obey  him,  for  whom  he 
had  toiled  and  saved,  was  to  be  thenooo 
forth,  in  contemplation  of  the  law  of  his 
new  country,  a  &therless  bastard  P  Take 
the  case  of  a  foreigner  resident  abroad, 
with  such  a  child.  If  that  child  were 
abducted  from  his  guardianship  and 
brought  to  this  country,  can  anyone 
doubt  that  the  Courts  of  this  country 
would  recognise  his  paternal  right  and 
guardianship,  and  order  the  child  to  be 
delivered  to  any  person  authorised  by 
him  P  But  suppose,  instead  of  sending, 
he  were  to  come  himself  to  this  country 
in  person,  would  it  be  possible  to  hold 
that  he  would  lose  his  riffht  to  the 
guardianship  of  the  child  in  this  country 
boof^us^   of  the  historical   or  mythical 


legend  that  the  English  barons  and  earls 
many  centuries  ago  cried  out  in  Latin, 
Nolumus  leges  Anglice  mtUcuri  ?  Oan  it  be 
possible  that  a  Dutch  £ather,  stepping  on 
board  a  steamer  at  Botterdam,  with  his 
dear  and  lawful  child,  should  on  his 
arrival  at  the  port  of  London  find  that 
the  child  had  become  a  stranger  in  blood 
and  in  law,  and  a  bastard,  filius  wtdUiu  ? 

It  may  be  suggested  that  that  wonld 
not  apply  to  a  mere  transient  visit  or  a 
temporary  commorancy,  during  which  the 
foreign  character  of  the  visitor  and  his 
family  would  be  recognised,  with  all  its 
incidents  and  consequences,  but  that  it 
would  only  apply  to  a  man  electing  to 
have  a  permanent  English  domicile.  Bat 
what  could,  in  that  view,  be  more  shocking 
than  that  a  man,  having  such  a  fiunily  re- 
siding with  him,  perhaps  for  years,  in  this 
country  as  his  lawful  family,  reoognised 
as  such  by  every  Court  in  the  kingdom, 
being  minded  at  last  to  make  this  country 
his  permanent  domicile,  should  therel^ 
bastardise  his  children;  and  that  he 
could  relegitimate  them  by  another 
change  of  domicile  from  London  to 
Edinburgh  P  And  why  should  we  on 
principle  think  it  right  to  lay  down  a 
rule  leading  to  such  results  P  I  protest 
that  I  can  see  no  principle,  no  reason,  no 
ground  for  this,  except  an  insular  vanity, 
inducing  us  to  think  that  our  law  is  so 
good  and  bo  right,  and  every  other  system 
of  law  is  nought,  that  we  should  reject 
every  recognition  of  it  as  an  unclean 
thing. 

But  it  is  not  merely  on  principle,  hat 
on  authority,  to  my  mind  conclusive,  tiiat 
this  question  ought  to  be  determined  in 
favour  of  the  appellant.  I  will  not  go 
through  the  roll  of  authorities  which  ti^ 
Lord  Justice  Cotton  has  cited.  Bat  I 
content  myself  with  the  one  case  of 
Birtwhistle  v.  VardilL  In  that  case  we 
liave  the  careful  and  elaborate  judgment 
of  the  Judges  summoned  to  advise  the 
House  of  Lords.  And  in  that  judgment, 
or  advice,  there  are  two  distinct  proposi* 
tions  clearly  and  distinctly  enunciated. 
The  first  was  that  the  daunant  was  for 
all  purposes  and  to  all  intents  legitimate. 
The  second  was  that  such  legitimaqy  did 
not  necessarily,  and  did  not  in  fiMst  in 
that   oafle^  include  heirship  to  English 
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land.  The  first  proposition  was  accepted 
bj  the  law  lords  withont  any  doubt  or 
question;  the  second  was  questioned. 
After  farther  reference  to  the  Judges  and 
further  hearing,  the  case  was  at  last 
determined  in  accordance  with  the  second 
proposition.  But  the  first  proposition 
has  ne^er  been  really  questioned.  No 
doubt  it  may  be  said  that  the  only  de- 
cision was  against  the  heirship  in  that 
case.  But  the  weight  of  such  an  au- 
thority, particularly  of  advice  tendered 
by  the  assembled  Jadges  to  the  House  of 
Lords,  is  not  affected  by  that  consideration. 
It  is  the  ratio  decidendi — the  rules, 
maxims,  and  principles  of  law  which  are 
to  be  found  there — by  which  we  are  to 
guide  oarselves.  In  fact,  as  is  well 
known,  the  House  has  &eqnently  put 
hypotiietical  states  of  fact,  and  abstract 
questions  of  law,  for  the  advice  and 
opinion  of  the  Judges,  of  which  I  recollect 
one  notable  instance  in  the  D'Eate  Case 
(10).  What  the  assembled  Jadges  said  in 
BirttchisUe  v.  Vardill^  and  what  the  Lords 
held  was,  that  the  case  of  heirship  to 
English  land  was  a  peculiar  exception  to 
the  rights  incident  to  that  character  and 
siaiui  of  legitimacy,  which  was  admitted 
by  both  Judges  and  Lords  to  be  the  true 
character  and  status  of  the  claimant  It 
was  only  an  additional  instance  of  the 
many  anomalies  which,  at  that  time, 
affected  the  descent  of  land.  Legitimate 
relationship  in  the  first  degree  was  of  no 
avail  if  the  claimant  were  an  alien,  or  if 
he  were  of  the  half-blood,  or  in  the  direct 
ascending  line,  which,  pace  Professor 
Blackstone,  were  precious  absurdities  in 
the  English  law  of  real  property.  But 
in  this  particular  case  the  exception  is  at 
all^  events  plausible.  The  English  heir- 
ship,  the  descent  of  English  land,  re- 
quired not  only  that  the  man  should  be 
legitimate,  but  as  it  yreTeporphyro-geniitts^ 
bom  legitimate  within  the  narrowest  pale 
of  English  legitimacy.  Heirship  is  an 
incident  of  land,  depending  on  local  law, 
the  law  of  the  country,  the  county,  the 
manor,  and  even  of  the  particular  pro- 
perty itself,  the  forma  doni.  Kinship  is 
an  incident  of  the  person,  and  universal. 
It  appears  to  me  that  a  statement  of  the 

(10)  Tke  Surnx  Pura^e  Case,  11  CI.  &  F.  86. 
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law  so  given,  and  so  accepted,  nearly  fifty 
years  ago,  which  has  been  adopted  without 
question  by  jurists  as  a  correct  statement 
of  English  adhesion  to  the  universal  law 
and  comity  of  nations,  is  not  to  be  ques- 
tioned at  this  time  by  any  tribunal  short 
of  the  House  of  Lords,  and  I  should 
humbly  think  not  by  iJiem.  There  is 
only  one  authority  to  the  contrary — the 
case  of  Boyes  v.  Bedale — on  which  I  will 
say  a  few  words.  The  decision  there 
was  on  the  ground  that,  in  an  English, 
man's  will,  the  children  of  a  nephew 
must  mean  children  who  would  be  lawful 
children  if  they  were  English  children. 
That  seems  to  me  a  violent  presumption. 
It  was  an  accident  in  that  case  that  the 
testator  was  an  Englishman.  But  sup- 
posing it  had  been  l£e  will  of  a  French- 
man, dying  domiciled  in  England,  and 
made  in  favour  of  his  French  relations 
and  their  children,  or  of  his  own  children, 
there  being  children  legitunate  and  legiti- 
mated, what  would  have  been  said  of 
such  a  presumption  and  such  a  construc- 
tion? In  that  case,  by  way  of  ohiier 
dictum^  the  learned  Judge  goes  on  to  say 
that  the  same  construction  would  be 
applied  to  kindred  under  the  Statute  of 
Distributions.  This  point  was  never 
argued  and  never  considered,  I  believe, 
by  counsel,  and  must,  I  think,  have  been 
hastilv  uttered  by  the  Vice- Chancellor  at 
the  close  of  an  oral  judgment.  It  must 
be  borne  in  mind  that  the  Statute  of 
Distributions  is  not  a  statute  for  English- 
men only,  but  for  all  persons,  whether 
English  or  not,  dying  intestate  and  domi- 
ciled in  England  (and  not  for  any  Eng* 
lishman  dying  domiciled  abroad).  And 
it  was  to  provide  for  what  was  thought 
an  equitable  distribution  of  the  assets,  as 
to  wnich  a  man  had,  through  inadver- 
tence, not  expressed  his  testamentary  in- 
tentions. And  as  the  law  applies  univer- 
sally to  persons  of  all  countnes,  races  and 
religions  whatsoever,  the  proper  law  to 
be  applied  in  determining  Idndrcd  is  the 
universal  law — the  international  law — 
adopted  by  the  comity  of  states.  The 
child  of  a  man  would  be  his  child  so 
ascertained  and  so  determined,  and,  in 
the  next  degree,  the  lawful  child  of  his 
brother  or  sister  would  be  his  nephew  or 
niece. 
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CHANOBBY  DITIBION. 


[N.S. 


In  re  GoodmarCa  TVusts,  App, 

The  real  imporfcanoe  of  the  case  of 
Dalrymple  v.  Dalrymple  (4)  has  not  been 
Bufficientlj  appreciated.  There  must 
have  been  hundreds  of  cases  in  which  a 
Scotchman,  or  a  foreigner  with  legiti- 
mated children  or  other  kindred,  elected 
to  domicile  himself  for  business,  or  health, 
or  pleasure  at  London  or  elsewhere  in 
England.  Can  it  be  doubted  that  the 
English  Court  of  Probate,  of  whose  con- 
ception of  the  law  the  case  of  Dalrymple 
Y.  Dalrymple  (4)  is  an  authoritative  ex- 
ponent, would  without  question  have 
admitted  the  right  of  some  child  or  next- 
of-kin  to  take  out  administration?  And 
if  such  right  had  ever  been  questioned, 
would  not  the  fact  of  such  a  question — 
namely,  whether  a  man,  by  changing  his 
domicile  had  bastardised  his  child — have 
created  a  sensation  which  would  have 
vibrated  throughout  the  civilised  world 
wherever  there  was  a  writer  on  inter- 
national law  or  comity.  The  fact  that 
no  such  case  is  to  be  found  shews  the 
universal  consensus  of  all  persons  conver- 
sant with  the  Court  of  Probate's  adminis- 
tration (the  appropriate  Court  in  that 
behalf),  that  no  such  question,  in  fact, 
existed.  That  consensus  goes  back,  not 
only  to  the  year  in  which  the  judgment 
in  Dalrymple  v.  Dalrymple  (4)  was  pro- 
nounced (1811),  but  to  the  furthest  limit 
to  which  the  knowledge  and  experience 
of  the  learned  Judge  who  pronounced  it 
extended.  Moreover,  if  such  a  question 
had  ever  been  raised  in  the  distribution 
of  assets  by  the  Court  of  Chancery  the 
Chief  Baron  Alexander  must,  in  his  long 
experience  in  that  Court,  have  been  aware 
of  it,  and  would  not  have  omitted  to 
refer  to  it  in  the  advice  which,  on  behalf 
of  the  Judges,  he  tendered  to  the  House 
of  Lords. 


Soliciton— Capion  &  Co.,  for  appellant;  Wild, 
Brown  &  Co.  for  respondents. 


Pbt 

1881 
March 
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In  re  the  silkstonb  and  dods- 

WOBTH   COAL   AND   IBON   COU- 

PANT ;  ex  parte  pbbkins. 

Oompany  —  Winding-up  —  Distress  — 
ReifU — Companies  Acty  1862,  ss,  87  and 
163. 


The  lessor  of  a  coal  mine  to  a  company 
had  power  when  the  rent  was  in  arrear  to 
stop  the  working  and  enter.  On  the  wind- 
ing up  of  the  company  the  liquidator  can-- 
tinued  the  working  aftgr  notice  from  the 
lessor  to  cease  or  pay  the  rent  in  arrear : — 
Held,  that  the  lamdUyrd  was  enHUed  to  be 
paid  the  fvXL  rent  in  arrear^  or  to  distrain. 

The  Silkstone  and  Dods worth  Company 
held  a  lease  for  twenty  years  of  a  seam 
of  coal  from  Bichard  Perkins,  at  a  mini- 
mum rent  of  250Z ,  payable  half-vearly  on 
the  3rd  of  May  and  the  3rd  of  l^vember. 
The  lease  contained  a  proviso  that  if  any 
rent  should  be  unpaid  for  thirty  days 
after  the  day  on  which  the  same  should 
become  due,  it  should  be  ''  lawful  for  the 
lessors,  not  only  to  stop  and  hinder  the 
leading  of  coals  from  the  ooUiery  of  the 
lessees,  but  also  to  enter  into  and  upon  the 
premises  demised,  and  also  any  neigh- 
bouring lands  occupied  by  the  lessees,  and 
to  distrain." 

On  the  7th  of  October,  1880,  a  petition 
was  presented  to  have  the  company 
wound  up,  and  on  the  5th  of  November 
an  order  was  made  on  that  petition  to 
have  the  company  wound  up. 

On  the  6th  of  December,  1880,  a  notice 
was  served  on  behalf  of  the  lessor  upon 
the  liquidator  requiring  him  to  pay  the 
half-year's  rent  that  had  accrued  due  on 
the  3rd  of  November,  1880,  or  stop  work- 
ing.  The  liquidator  continued  the  work- 
ing. This  was  a  summons  on  behalf  of 
the  lessor,  B.  Perkins,  to  be  allowed  to 
distrain  for  the  half-year's  rent  due  the 
3rd  of  November,  1880. 

Mr.  Popham^  for  the  summons,  argued 
that  the  liquidator  in  exercising  his  dis- 
cretion, in  carrying  on  the  business  of  the 
company  for  the  purpose  of  winding-up, 
had  by  continuing  to  work  the  collieiy 
after  notice  elected  to  accede  to  the  terms 
offered  by  the  lessor  as  the  price  of 
being  allowed  to  continue  the  working 
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A  re  SiUatane  and  Vodsworth  Coal  and  Iron  Co, ; 

and  keep  the  lease,  whioh  was  a  valaable 
aasei,  and  that  therefore  the  lessor  was 
entitled  to  the  fall  half-year's  rent  pay- 
able on  the  3rd  of  November,  nnder  a 
contract  made  in  the  winding-up  itself. 

Mr,  Higgins  and  Mr.  Oozens-Hardyy  for 
the  liquidator,  contended  that  the  rent 
was  apportionable — 

The  Swansea  Bank  v.  Thomas^  48  Law 

J.  Bep.  Exoh.  344;  Law  Bep.  4 

Ex.  D.  94 ; 
Constable  y.   Oonstahle^  48   Law  J. 

Bep.  Ohano.   621 ;  Law  Bep.  11 

Ch.  D.  681 ; 
and  the  lessor  was  only  entitled  to  be  paid 
in  fall  the  apportioned  part  in  respect  of 
the  period  between  the  7th  of  October, 
the  commencement  of  the  winding-up, 
and  the  3rd  of  November,  the  day  the 
rent  became  payable— 

In  re  The  North  Yorkshire  Iron  Gom* 

pony;    ex  parte    Richardson,    4i7 

Law  J.  Bep.   Ghanc.  333;  Law 

Bep.  7  Oh.  D.  661. 

Fbt,  J.,  said — In  my  judgment  the 
landlord  is  entitled  to  the  full  amount. 
It  appears  that  the  rent  which  is  now  in 
question  accrued  on  the  3rd  of  November, 
and  that  on  the  5th  of  November  an 
order  was  made  for  winding  up  this  com- 
pany which  related  back  to  the  7th  of 
October,  when  the  petition  was  presented. 
It  is  argued  that  the  rent  due  on  the  3rd 
of  November  ought  to  be  apportioned 
between  that  period  and  the  7th  of 
October,  1880,  That  question  I  do  not 
intend  to  determine  at  all,  because  in  the 
present  case  the  lessor  had  this  power — 
if  rent  remained  unpaid  for  thirty  days 
after  the  usual  day  of  payment  he  had  a 
right  to  enter  and  to  stop  as  well  as  to 
distrain ;  and  accordingly,  on  the  6th  of 
December,  he  gave  notice  to  the  liquidator, 
demanding  either  payment  of  the  arrears 
of  rent  or  the  stoppage  of  the  works, 
when  the  liquidator,  considering  it  de- 
sirable to  carry  on  the  enterprise  of 
which  this  colliery  forms  a  part,  neither 
stopped  nor  paid  the  rent,  but  he  con- 
tinned  working.  That  is,  in  my  view,  an 
election  by  the  liquidator  to  continue  in 
possession  of  the  property;  and  if  he 
continued  in  the  possession  of  the  pro- 
perty he  could  only  do  so  upon  the  terms 


ex  parte  Perkins. 

of  the  lease ;  and,  in  my  view,  it  is  only 
equitable  if  he  keeps  the  lease  as  an  asset 
of  the  company  and  for  the  purposes  of 
the  liquidation,  that  he  should  satisfy 
those  conditions  upon  which  the  asset 
remains  his — in  other  words,  he  should 
pay  the  rent  in  full. 

Now  I  find  that  in  the  case  of  In  re 
The  Lundy  Oranite  Company  (1)  Lord 
Justice  James  expressed  himself  in  these 
terms  :  *'  In  some  cases  between  the  land- 
lord and  the  company,  if  the  company 
for  its  own  purposes,  with  a  view  to  the 
realisation  of  the  property,  remains  in 
possession  of  the  estate  which  the  lessor 
is  therefore  not  able  to  obtain  possession 
of,  common  sense  and  ordinary  justice 
require  the  Court  to  see  that  the  landlord 
receives  the  full  value  of  his  property; 
he  must  have  the  same  rights  as  any 
other  creditor,  and  if  the  company  choose 
to  keep  the  assets  for  their  own  purposes 
they  ought  to  pay  the  full  value  to  the 
landlord  as  they  ought  to  pay  any 
other  person  for  anything  else,  and  the 
Court  ought  to  take  care  that  he  receives 
it."  The  principle  enunciated  in  that 
paragraph  appears  to  me  to  entirely  apply, 
because,  but  for  the  liquidator  electing 
not  to  stop  and  to  put  an  end  to  the 
working,  the  asset  might  have  been  lost. 

I  will  make  this  further  observation: 
The  landlord  was  not  in  the  position 
merely  of  a  person  who  had  a  money 
demand  against  the  company.  He  was, 
on  the  expiration  of  the  thirty  days, 
from  the  3rd  of  November,  in  the  position 
of  a  person  who  had  a  money  demand 
against  the  company  and  a  power  to 
render  less  valuable  the  asset  of  the  com- 
pany. It  is  because  he  was  armed  with 
that  power,  and  because  the  liquidator 
chose  to  act  in  a  manner  inconsistent 
with  it,  that  I  think  the  landlord  is  en- 
titled to  the  full  satisfaction  upon  which 
the  asset  had  been  granted  to  the  com- 
pany— in  other  wofoIs,  that  the  amount 
should  be  paid  in  full. 

Solicitors — Wilkintfon  &  Son,  agents  for  11. 
Perkins,  York,  for  the  applicant;  Pritchsird, 
Englefield  &  Co.,  agents  for  Grundy  &  Co., 
Manchester,  for  the  official  liquidator. 


(1)  40  Law  J.  Rep.  Chanc.  688;  Law  Hep.  6 
Chanc.  462. 
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OfiANO^BY  BlVlStOlS. 


[N.S. 


Fey,  J.  1  In  re  the  south  Kensington  co- 

1881.      >       OPERATIVE    STORES   (LIMITED); 

April  2.  J      ex  parte  setmour. 

Company  —  Winding-tip  —  Bent  —  Di«- 
tress — Oompa/nies  Act,  1862,  ss,  87  and  163 
— Apportionment  Act^  1870,  s,  2. 

The  landlord  of  premises  occupied  by  the 
liquidator  for  carrying  on  hnsiness  during 
winding-up,  was  held  entitled  to  payment 
in  full  of  the  apportioned  rent  in  respect  of 
the  time  subsequent  to  the  presentation  of 
the  petition  on  which  the  winditig-up  order 
was  made* 

The  South  Kensington  Co-operative 
Stores  (Lim.)  held  the  premises  19  and 
20  Cromwell  Place,  at  which  they  car- 
ried on  business,  on  lease  at  the  rent  of 
900Z.  a  year,  payable  quarterly.  The 
rent  was  paid  down  to  June,  1880.  On 
the  29th  of  September,  1880,  a  quarter's 
rent  became  payable.  On  the  27th  of 
November,  1880,  a  petition  was  presented 
for  winding  up  the  company,  and  a  pro- 
visional liquidator  was  appointed.  He 
earned  on  the  business  of  the  company 
on  the  premises.  On  the  10th  of  Decem- 
ber a  winding-up  order  was  made,  and 
the  provisional  liquidator  was  appointed 
official  liquidator,  and  he  continued  to 
occupy  the  promises  and  carry  on  the 
business  for  the  purpose  of  winding-up. 
This  was  a  summons  by  the  landlord  that 
ho  might  be  allowed  to  distrain  for  2252., 
the  rent  for  the  quarter  from  Michaelmas 
to  Christmas. 

Mr,  North  and  Mr.  Yate  Lee,  for  the 
summons,  argued  that  the  liquidator 
having  used  these  premises  for  the  pur- 
pose of  the  business  and  winding-up  to 
the  best  advantage,  the  landlord  was  in 
the  position,  so  far  as  the  rent  which  be- 
came payable  during  the  winding-up  was 
concerned,  of  any  other  creditor  to  whom 
the  liquidator  incurred  debts — 

In  re  The  Silhstone  and  Dodsworth 
Colliery  Company ;  ex  parte  Per- 
kins,  ante,  p.  444. 
In  re  The  Traders*  North  Staffordshire 
Carrying  Company;  ex  parte  The 
North  Staffordshire  Railway  Com- 
pany,  44  Law  J.  Rep.  Chanc.  172 ; 
Law  Rep.  19  Eq.  60  ; 
In  re  The  North  Yorkshire  Iron  Com- 
pany;  ex  parte  Richardson,  4i7  Lb,w 


J.  Rep.  Chanc.  333 ;  Law  Bep.  7 

Ch.  D.  661 ; 
In  re  The  handy  Granite  Company; 

ex  parte  Heaven,  40  Law  J.  Rq). 

Chanc.  588;  Law  Rep.  6  Ghano. 

462. 
Mr,  Higgins  and  Mr.  BucMey,  for  the 
liquidator,  contended  that  the  rent  was 
apportionable  between  the  periods  before 
and  after  the  date  at  which  the  premises 
began  to  be  occupied  for  the  benefit  of  the 
creditors  in  the  winding-up — 

Th^  Swansea  Bank  v.  Thomas,  48  Law 

J.  Rep.  Exch.  344 ;  Law  Rep.  4 

Ex.  D.  94 ; 
and  the  landlord  was  entitled  to  be  paid 
in  full  for  the  rent  apportioned  in  respect 
of  the  latter  period ;  but  for  the  rent  in 
respect  of  the  earlier  period  he  would  only 
be  allowed  to  prove  and  receive  a  divi- 
dend. The  provisional  liquidator  was  the 
servant  of  tiie  company  as  a  going  con- 
cern ;  and  it  was  only  for  the  occupation 
by  the  official  liquidator  that  tbe  rent  was 
a  debt  incurred  for  the  benefit  of  realising 
the  assets.  Therefore  it  was  the  actual 
date  of  the  winding-up  order,  not  the  date 
of  the  presentation  of  the  petition,  that 
was  to  be  taken  as  the  point  of  time  at 
which  the  line  was  to  be  drawn  for  tbe 
purpose  of  apportionment;  in  the  same 
way  as,  by  the  26th  rule  of  the  general 
order  for  regulating  proceedings  under 
the  Companies  Act,  the  date  of  the  wind- 
ing-up order,  and  not  the  date  of  the 
presentation  of  the  petition,  was  the  mo- 
ment of  time  taken  for  fixing  the  value  of 
the  claims  against  the  company. 

They  referred,  in  addition  to  the  cases 
cited  on  the  other  side,  to 

In  re  The  Coal  Consumers*  Association; 

ex  parte  Hughes,  46  Law  J.  Rep. 

Chanc.  501 ;  Law  Rep.  4  Ch.  D. 

625; 
In  re    The  Bridgwater  Engineering 

Company,  48  Law  J.  Rep.  Chanc. 

389;  Law  Rep.  12  Ch.  D.  181. 
Mr,  North  replied. 

Fry,  J.,  said — The  landlord  now  comes 
and  asks  me  to  allow  distress  to  be  levied 
on  the  goods  of  the  company.  That  is 
an  application  to  the  judicial  discretion 
of  the  Court.  It  is  hardly  in  contro- 
versy between  the  parties  that,  roughly 
speaking,  the  rent  which  accrued  before 
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/«  re  South  Kennnfftan  Oo-operative  Stores  ;  ex 

the  liquidation  shoald  be  a  matter  of 
proof,  and  the  rest  be  a  matter  of  full 
payment;  bat  two  qnestions  have  been 
discnssed  between  them  which  are  neces- 
sary to  be  determined  in  order  that  I  may 
exactly  state  the  rule  on  which  I  proceed. 
I  will  say  at  once  I  intend  to  proceed 
substantially  on  the  same  rnle  as  that 
followed  by  Yice-Ghancellor  Hall  in  the 
case  of  The  North  Yorkshire  Iron  Com- 
pany^  because  it  appears  to  me  that  the 
role  there  adopted  is  a  reasonable  and 
sound  rule. 

Now  the  first  question  is  this :  Is  the 
rent  to  be  calculated  from  the  27th  of 
November,  the  date  of  the  presentation 
of  the  petition,  and,  consequently,  the 
commencement  of  the  liquidation,  or  is 
it  to  be  calculated  from  ike  10th  of  De- 
cember, the  day  the  winding-up  order 
was  made  ?  In  my  judgment  it  ought  to 
be  computed  from  the  27th  of  November, 
and  for  this  simple  reason,  that  that  is 
the  date  which  fixes  the  liabilities  and 
claims  of  the  company  which  are  prov- 
able in  the  course  of  the  winding-up. 
No  doubt  a  general  order  has  directed 
that  those  liabilities  and  claims  should  be 
valued  as  from  the  date  of  the  order  for 
winding-up ;  but  that  does  not  interfere 
with  the  fact  that  the  claims  and  liabili- 
ties are  those  which  existed  at  the  com- 
mencement of  the  winding-up.  There- 
fore, drawing  the  line,  as  I  think  I  ought, 
between  the  debts  which  are  provable 
under  the  winding-up  and  those  which 
are  not,  it  appears  to  me  the  commence- 
ment of  the  winding-up  is  the  period  at 
which  I  ought  to  diuw  that  line. 

The  next  enquiiy  is  this — whether  the 
rent  which  I  ought  to  allow  to  be  proved 
for,  and  the  rent  whicli  I  oaght  to  allow  to 
be  paid  in  full  or  distrained  for,  is  to  be 
divided  by  the  quarter  days  when  the 
rent  became  due,  or  by  a  rererence  to  the 
commencement  of  the  winding-up.  The 
order  of  the  Vice-Ohancellor  Hall,  which 
I  have  already  referred  to,  directed  the 
enquiry,  **  What  rent  was  due  at  the  com- 
mencement of  the  winding-up  ?  "  Now,  if 
that  be  the  true  enquiry,  it  appears  to 
me  plain  that  I  must,  to  use  a  common 
expression,  apportion  the  rent  between 
the  periods  before  and  after  the  27th  of 
November,  1880;  and  in  my  judgment  I 
ought  so  to  do,  because  the  Apportionment 
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parte  Seymour, 

Act  of  1870  has  declared  that  all  rents 
shall  be  considered  as  accruing  from  day 
to  day,  and  shall  be  apportionable  in  re- 
spect of  time  accordingly.  It  declared 
that  those  rents  should  be  apportionable 
like  interest  on  money  lent.  Now,  how 
did  the  law  stand  before  this  Act  was 
passed  P  Plainly  in  this  way,  that  rent 
neither  accrued  due  nor  was  payable  except 
on  the  day  on  which  it  was  reserved ; 
whereas  interest  on  money  lent  accraed 
due  de  die  in  diem^  although  it  might  be 
payable  at  certain  specified  days.  The 
e£^  of  the  section  is  to  declare  this, 
that  rent,  like  interest,  accrues  due  from 
day  to  day,  and  that  the  payments  of 
rent,  like  the  payments  of  interest,  when 
they  were  periodical,  shall  be  apportioned 
in  respect  of  the  time  at  which  the  rent, 
like  interest,  accrued  due. 

Now  if  that  is  the  trae  construction  of 
the  Act^  it  follows  that  the  rent  which 
had  accrued  due  up  to  the  27th  of  No- 
vember, 1880,  was  a  debt  provable  against 
the  company  under  the  liquidation,  and 
that  the  rent  which  accrued  after  was  not 

BO. 

In  my  judgment,  the  rent  which  ac- 
crued due  and  payable  is  that  which 
ought  to  be  proved  for.  The  rent  which 
cannot  be  proved  for  is  that  which  oaght 
to  be  paid  in  full.  I  shall  therefore  direct 
that  the  applicants  be  at  liberty  to  dis- 
train for  the  latter. 

There  is  one  other  observation  I  desire 
to  maka  This  is  not  a  case  in  which  the 
landlord  has  endeavoured  to  enforce  his 
right  of  re-entrv.  If  he  had  done  so  and 
had  come  on  that  ground,  I  only  desire 
to  say  it  does  not  follow  that  my  decision 
would  have  been  the  same  as  now,  and 
for  this  reason,  that  in  that  case  he  would 
be  seeking  to  exercise  a  leg^  right;  and 
if  the  company  desired  to  hold  an  estate 
subject  to  a  legal  right,  it  may  well  be 
that  I  should  have  decided,  as  I  did  re- 
cently, that  the  company  must  satisfy  the 
legal  condition  which  precluded  the  leg^l 
rights  from  being  exercised.  I  make  that 
observation  in  order  that  it  may  not  be 
supposed  that  I  consider  this  case  as  the 
same  that  I  decided  the  other  day. 

Solicitora—  Still  &  Son,  for  the  Appl  i cant ;  Bridges, 
Sawtell,  Hevwood,  Ham  &  J^ibdin,  for  the 
official  liquidator. 
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Bankruptcy.'^ 

Bacon,  C.J.  I       In  re  long  ;  ex  parte 

1881.  f  FULLER. 

Feb.  7.     J 

Solidtor^B  Lien — Mortgagees^  SolicUor 
subsequently  acting  for  Mortgagor. 

A  solicitor  was  entrusted  with  the  custody 
of  atle'deeds  as  solicOorfor  mortgagees.  He 
subsequently  a>cted  as  solicitor  for  the  mort^ 
gagor^  who  became  indebted  to  him  in  costs 
on  thai  amount.  The  mortgage  had  not 
been  paid  off^  hut  the  mortgagor's  trustee  in 
bankruptcy  was  prepared  with  the  money. 
Upon  a  claim  by  the  solicitor  to  a  lien  upon 
the  deeds  for  his  costs  against  the  mortgagor ^ 
—Held,  thai  he  had  no  Uen. 

This  was  an  appeal  from  an  order  of 
the  Jndge  of  the  Bristol  Gonniy  Oonrt. 

On  the  17th  of  Jannary,  1880,  Long 
mortgaged  certain  freehold  property  to 
B.  R.  Fuller  and  F.  W.  Fnller,  and  at 
the  same  time  the  deeds  relating  to  the 
property  were  handed  to  Messrs.  Payne  & 
Fnller  as  the  mortgagees'  solicitors.  All 
costs  in  relation  to  the  mortgage  were 
duly  paid.  In  May,  1880,  Long,  bein^ 
in  difficulties,  instmcted  Messrs.  Fayne  £ 
Fnller  to  endeavonr  to  arrange  with  his 
creditors,  and  to  offer  the  mortgaged 
property  for  sale.  Messrs.  Payne  ib  Fnller 
accordingly  put  the  property  np  for  saJe, 
and  for  that  purpose  made  use  of  the 
deeds  in  their  possession.  In  consequence 
of  the  biddings  falling  below  the  reserved 
price  the  property  was  not  sold.  On  the 
23rd  of  June,  1880,  Messrs.  Payne  & 
Fuller  filed  a  petition  for  liquidation  on 
Long's  behalf,  under  which  resolutions 
for  liquidation  were  passed  and  a  trustee 
appointed.  The  trustee  sold  the  property, 
which  realised  sufficient  to  satisfy  the 
mortgage  to  E.  R.  Fuller  and  F.  W. 
Fuller,  and  also  a  second  mortgage  which 
existed  upon  the  property.  The  mort- 
gage-money was  ready  to  be  repaid  to 
the  mortgagees,  and  the  latter  had  exe> 
outed  a  reconveyance,  and  were  prepared 
to  hand  it  over  to  Long's  trustee  with  the 
deeds,  but  had  not  yet  done  so  in  con- 
sequence of  the  claim  which  Messrs. 
Payne  &  Fuller  put  forward  to  a  lien  on 
the  deeds  in  their  hands  for  the  costs 
(amounting  to  49Z.)  owing  to  them  by 


Long  in  connection  with  the  ahorhTe 
sale  and  the  attempts  to  arrange  witb  his 
creditors. 

The  County  Court  Judge  rejected 
Messrs.  Payne  &  Fuller^s  claim,  and 
ordered  the  deeds  to  be  given  up  to 
Long's  trustee  upon  payment  of  all 
moneys  due  upon  the  mortgi^  to  E.  B- 
Fuller  and  F.  W.  Fuller. 

Messrs.  Payne  h  Fuller  appealed. 

Mr.  HorUm  Smith' md  Mr.  Norihmore 
Lawrence,ioT  the  appellants. — ^The  money 
is  ready  to  pay  off  the  mortgage,  and 
upon  payment  off   we  should  hold  the 
deeds  for  the  mortgagor.      We  ought, 
therefore,  to  have  a  lien  for  our  costs,  as 
the  mortgagor's  solicitors. 
The  cases  of 
Be  Mosdy,  16  W.R.  975 ; 
Oolmer  v.  Ede,  40  Law  J.  Rep.  Ohanc. 

186; 
Felly  V.   WaJthen,  7  Hare,  851 ;  18 
Law  J.    Rep.    Chanc.    281;   on 
appeal,  1  De  Gex,  M.  h  G.  16; 
21  Law  J.  Rep.  Ghano.  106 ; 
Blunden  v.  Desart,  2  Dr.  A  W.  4^5, 
were  referred  to. 

Mr.  Winslow  and  Mr.  Pocle,  for  tbe 
respondent,  were  not  called  upon. 

Bacon,  C.J. — In  my  opinion  the  ap- 
pellants have  no  lien.  The  case  of  & 
Mosely  is  by  no  means  an  authoriiy  j^ 
their  favour.  A  lien  can  only  wist 
against  the  person  on  whose  behalf  ^^® 
solicitor  is  holding  the  deeds.  Here  tbe 
deeds  belonged  to  the  mortgagee^i  w*^ 
were  entrusted  by  them  to  their  solicitors 
for  safe  keeping ;  aeainst  th^  mortgagees 
the  solicitors  never  had  a  lien,  sinc9  there 
never  was  any  debt  due  from  the  ^^^ 
gagees  in  respect  of  which  a  lien  could 
arise.  The  fact  that  the  appellants  ^ 
wards  became  the  solicitors  of  the  mort- 
gagor was  merely  accidental;  th^^^ 
hold  the  deeds  as  solicitors  for  the  ^?''^ 
gagees,  and  therefore,  in  my  cp:i»J?"' 
they  can  have  no  right  to  the  Uen  "^nicn 
they  claim. 

Bolicitow— Ton  &  Co..  agenUfbr  Pfcyneft  1'^^*' 
Bath,  for  appellantA;  C.  Savbridge^  ag^o^  ^ 
Blake,  Wotton-under-Edge,  for  the  tnsttf*' 
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1880  l^HMA    SILVER  MININO   GOM- 

Jaly  29.     J  ^^  ^-  ^''^• 

Company  —  Promoter  —  Secret  Profit — 
Bankruptcy  —  Discharge  —  Proof — "  Un- 
liquidated  damages" — *^Deht  incurred  by 
means  of  fraud  or  breach  of  trust " — Bank' 
ruptey  Act,  1869,  ss.  31  and  49. 

The  vendors  to  a  company  a^eed  to  give 
a  secret  profit  to  G.,  a  financial  agent  and 
promoter  of  the  company,  and  O.  received 
such  profit  out  of  the  purchase-money  pay^ 
able  to  the  veiidors  without  the  knowledge 
of  the  company.  The  company  brought  an 
action  a^adnst  O.  to  compel  Mm  to  account 
for  the  amount  of  the  secret  profit,  and 
upon  certain  issues  which  were  directed  to  be 
tried,  the  Oowrtfownd  that  O.  was  a  promoter 
of  the  company,  and  that  a  large  swn  was 
due  from  him  under  the  undisclosed  agree* 
ment  wOh  the  vendors.  0.*s  creditors  sub* 
sequently  passed  a  resolution  under  the 
Bankruptcy  Act,  1869,  for  the  liquidation 
of  his  affairs  by  arrangement,  a  trustee 
woe  appointed,  and  O,  was  granted  his  dis- 
charge.  On  motion  for  judgment  on  tJie 
result  of  the  issues, — Held,  that  the  com- 
pcmy  were  to  be  at  liberty  to  go  in  and 
prove  in  0,*s  liquidation  cut  creditors  for 
the  sum  found  due  from  him,  such  sum 
being  a  demand  arising  by  reason  of  a  con* 
tract,  and  not  in  the  nature  of  unliqui- 
dated damages,  and  therefore  provable  not- 
withstanding  section  31  of  the  Bankruptcy 
Act,  1869.  Held  also,  thai  the  eum  found 
due  from  G,  was  a  debt "  incurred  by  means 
of  fraud  aa^d  a  breach  of  trust  "  within  the 
meaning  of  section  49  of  the  same  Act,  and 
that  O.  was  not  released  therefrom  by  hie 
discharge,  and  he  was  therefore  ordered 
personally  to  pay  the  debt  to  the  company^ 
less  any  sum  they  might  receive  under  his 
Uqnidcttion, 

Thia  was  an  action  brought  by  the 
Emma  Silver  Mining  Company  (Limi- 
ted), against  Albert  Grant,  Manrice 
Grant  and  others.  The  plaintiffs  claimed, 
amongst  other  things,  an  account  of  and 
payment  by  the  defendants  A.  and  M. 
Grant  of  all  sums  of  money  and  profits 
derived  by  them  as  promoters  of  the 
plaintiff  company  out  of  moneys  and 
shares  to  be  paid  and  allotted  nnder  an 
Vol.  50. — Qoaxc. 


agreement  of  the  4th  of  November,  1871, 
and  by  which  the  Emma  Mine  was  sold 
to  the  company. 

By  an  agreement  of  the  2nd  of  Novem- 
ber, 1871,  made  between  Park  & 
Stewart,  on  behalf  of  the  vendors  of 
the  mine,  and  Albert  Grant,  trading  as 
Grant  A  Co.,  it  was  agreed  that  the  mine 
should  be  sold  to  a  company  to  be  formed 
by  Grant  for  the  purchase,  and  that  the 
price  to  be  paid  by  the  company  should 
be  1,000,0002.,  half  payable  in  cash,  half 
in  fully  paid-up  shares.  It  was  also 
agreed  that  half  the  share  capital  should 
be  offered  for  subscription  by  Grant  & 
Co.,  who  should  be  entitled  to  receive 
and  be  paid  by  the  vendors  twenty  per 
cent,  of  the  capital  of  the  company, 
which  might  be  allotted  after  certain 
small  deductions. 

On  the  4th  of  November,  1871,  an 
agreement  was  entered  into  between  Park 
on  behalf  of  the  vendors  of  the  mine  and 
a  nominee  of  the  intended  company  for 
the  sale  of  the  mine  to  such  mtended 
company  for  1,000,OOOZ.,  half  payable  in 
cash  and  half  in  fully  paid-up  shares. 

The  plaintiff  company  was  on  the  8th 
of  November,  1871,  incorporated  under 
the  Companies  Acts,  having  been  mainly 
promotea  by  the  defendant  A.  Grant,  and 
half  the  share  capital  was  subsequently 
issued  to  the  public  and  subscribed  for. 

The  agreement  of  the  2nd  of  Novem- 
ber, 1871,  was  not  mentioned  either  in 
the  agreement  of  the  4th  of  November, 
1871,  in  the  prospectus  on  the  issue  of 
the  shares,  or  in  the  memorandum  or 
articles  of  association  of  the  plaintiff 
company. 

On  the  5th  of  December,  187 1,  another 
agreement  was  entered  into  between  Park 
&  Stewart  and  Grant  A  Co.,  by  which 
it  was  arranged  that  Grant  A  Co.  should 
dispose  of  the  500,000  vendors'  shares  as 
therein  provided,  and  should  be  entitled 
to  receive  a  certain  commission  on  the 
sale  of  the  shares.  This  agreement  was 
also  concealed  from  the  company. 

By  an  order  of  the  Master  of  the  Bolls 
made  on  the  22nd  of  November,  1878, 
certain  issues  of  &ct  were  directed  to  be 
tried,  the  plaintiff  company  giving 
an  undertaking  which  was,  as  subse- 
quently varied  by  the  Court  of  Appeal, 
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**  not  to  seek  relief  against  the  defendants 
A.  Grant  and  Manrice  Grant  in  respect  of 
any  cause  of  action  other  than  that 
covered  by  the  issaes,  and  also  to  dis- 
continae  such  portion  of  the  action  as 
the  Coart  shall  direct." 

The  issaes  directed  to  be  tried  came  on 
for  trial  before  the  Master  of  the  Bolls 
on  the  20th  and  24th  of  February,  1879, 
when  the  action  was  compromised  as 
against  the  defendant  Maurice  Grant, 
who  was  not  a  partner  in  the  firm  of 
"  Grant  &  Co."  until  1872.  As  against 
the  defendant  Albert  Grant  the  Master  of 
the  Bolls  found,  as  the  result  of  the  issues 
directed,  first,  that  the  defendant  Albert 
Grant  was  a  promoter  of  the  company ; 
and,  secondly,  that  he  received  as  profit 
under  the  agreements  of  the  2Dd  of 
November,  1871,  and  the  5th  of  Decem- 
ber,  1871,  or  one  of  them,  the  sum  of 
108,1882.  68.  lid,  as  a  promoter  of  the 
company  without  the  knowledge  of  the 
company,  and  was  accountable  to  the 
company  for  the  same  less  the  sum  of 
2,2502.,  ordered  by  consent  to  be  paid  by 
the  defendant  Manrice  Grant  to  the  com- 
pany with  interest  at  the  rate  of  four 
per  cent,  per  annum  on  46,662Z.  5«.  6d, 
from  the  31st  of  December,  1871,  and  on 
the  balance  from  the  30th  of  June,  1872. 

On  the  7th  of  March,  1879,  Messrs. 
Albert  and  Maurice  Grant  presented  a 
joint  petition  for  liquidation  of  their 
affairs  by  arrangement.  On  the  27th  of 
March,  1879,  the  joint  creditors  passed  a 
resolution  for  liquidation  by  arrangement, 
and  Mr.  James  Waddell  was  appointed 
trustee  of  the  joint  property  of  the 
debtors,  who  were  thereupon  discharged 
from  the  claims  of  the  joint  creditors. 

On  the  31st  of  March,  1879,  the  sepa- 
rate creditors  of  Albert  Grant  passed  a 
similar  resolution,  Mr.  Waddell  being 
appointed  trustee  of  his  separate  pro- 
perty, whereupon  he  was  discharged 
from  the  claims  of  his  separate  creditors, 
and  on  the  19th  of  Apnl,  1879,  he  duly 
obtained  his  certificate  of  discharge. 
Mr.  Waddell  was  joined  as  defendant, 
and  on  the  24th  of  February,  1880,  the 
plaintiff  company  served  the  defendants 
Albert  Grant  and  Waddell  with  a  notice 
of  motion — That,  in  accordance  with  the 
finding  of  the  Court  on  the  26th  of  Feb- 


ruary, 1879,  on  the  trial  of  the  issues,  the 
plaintiffs  might  be  admitted  to  prove 
against  the  estate  of  the  defendant  Albert 
Grant,  as  creditors,  for  the  sum  of 
137,6112.  3«.  5(2.,  being  the  amount  which, 
at  the  date  of  the  liquidation  by  arrange- 
ment of  the  a&irs  of  the  said  Albert 
Grant,  appeared  fix)m  the  same  finding  to 
be  due  from  him  to  the  plaintiffs  in 
respect  of  the  sum  of  108,188Z.  6f.  lid. 
received  by  him  as  a  promoter  of  the 
plaintiff  company,  as  therein  mentioned, 
and  interest  on  the  same  as  in  the  said 
finding  specified,  and  for  the  costs  of  and 
incidental  to  the  trial  of  the  said  issues, 
and  the  application  for  such  trial,  and 
the  costs  of  the  present  application  and 
of  so  much  of  the  said  action  as  rdated 
to  the  questions  raised  by  such  issneSi 
after  deducting  from  and  setting  off 
against  the  said  sum  of  137,6112.  Ss.  bd. 
and  the  said  costs  the  costs  of  the  defen- 
dant Albert  Grant  of  so  much  of  tiie 
action  as  relatod  to  any  cause  of  action 
other  than  that  covered  by  the  said  issaes, 
and  that  it  might  be  declared  that  ibe 
said  debt  of  137,6112.  Ss.  5i.  due  from 
the  defendant  Albert  Grant  to  the  plain- 
tiffs was  incurred  by  means  of  fraud  or 
breach  of  trust,  and  that  ihe  said  Albert 
Grant  had  not  been  released  therefrom  by 
his  discharge  in  the  said  Uqnidation,  and 
that  the  said  Albert  Grant  might  be 
accordingly  ordered  to  pav  to  the  plain- 
tiffs  the  said  sum  of  137,6111.  Ss.  hd.,  or 
so  much  thereof  as  should  not  be  received 
by  the  plaintiffs  under  the  said  liquida- 
tion. 

On  the  29th  of  July,  1880,  the  abore 
motion  for  judgment  came  on  to  be 
heard. 

Mr.  Davey  and  Mr.  Qrofvenor  Woods, 
for  the  pluntiff  company. — ^What  the 
plaintiff  company  claim  by  their  motion 
IS  liberfy  to  prove  against  Albert  Chant's 
estate  in  the  liquidation,  and  also  a  per- 
sonal judgment  against  him.  We  are 
entitled  to  the  l^ter  judgment  under 
section  49  of  the  Bankruptcy  Act^  1869^ 
which  provides  that  *'  an  order  of  dis* 
charge  shall  not  release  the  banknpt 
from  any  debt  or  liabilitjr  inourted  by 
means  of  any  fraud  or  breach  of  trost*' 
We  submit  that  aa  the  reeult  ai  the  find- 
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ings  the  debt  must  be  considered  as 
incurred  both  hj  means  of  fraud  and  a 
breach  of  trusty  inasmuch  as  Grant  stood 
in  a  fidnciarj  position  towards  the  oom- 
pany— 

Erlanger  y.  The  New  Sombrero  Pho8» 
pluUe  Company,  48  Law  J.  Bep. 
Ghano.    73;    Iaw  Bep.  3    App. 
Gas.  1218 ; 
Baofuill  T.  OarUon,  4i7  Law  J.  Bep. 
Ghanc.  30;  Law  Bep.  6  Gh.  D. 
371; 
The  Panama  and  South  Pacific  Tele^ 
graph     Company     y.    The    India 
Biiber,  QvMa  Percha  mid    Tele- 
graph Works  Company f  45  Law  J. 
Bep.  Ghanc.  121 ; 
In  re  TheForesi  ofDeanCoal  Mining 
Company,  Law  Bep.  10  Gh.  D.  450. 
They  were  stopped  by  the  Gonrt. 
Mr,   Whiiehonie,    for    the    defendant 
WaddelL — ^The  notice  of  motion  is  ir- 
r^:nlar,  and  an  order  is  never  made  in 
the  Ghancery  Division  giving  leave   to 
prove  in  Bankruptcy — 

Seton  on  Decrees,  4th  ed.  p.  473. 
[The   Master   op   the    Bolls. — The 
proper  form  of  order  is  to  give  liberty 
to  go  in  and  prova] 

Then  I  also  submit  that  the  plaintifis 
oannot  prove  at  all  in  respect  of  this  debt, 
which  is  a  "  demand  in  the  nature  of  un- 
liquidated damages  arising  otherwise  than 
by  reason  of  a  contract  or  pronuse,"  and 
therefore,  by  section  31  of  the  Bank- 
ruptcy Aci^  1867,  not  provable.  The 
present  action  is  one  really  in  the  nature 
of  an  action  to  recover  damages  for  a 
tort  founded  on  fraud  or  misrepresenta- 
tion, and  the  amount  of  the  judgment  is 
not  provable  in  bankruptcy  unless  judg- 
ment is  signed  before  the  adjudication — 
In  re  Newman ;  obb  parte  Brooke,  Law 

Bep.  3  GK  D.  494 ; 
Bx  parie  Baum,  44  Law  J.  Bep. 
Bankr.  25 ;  LawBep.  9  Ghanc.  673. 
Mr,  Ber^amin  and  Mr,  Everiit,  for  the 
defendant  Albert  Grant. — Following  the 
previous  orders  the  action  should  be  dis- 
continued except  so  far  as  it  is  covered 
by  the  issues  directed  to  be  held. 

SMr,  Da/vey^  for  the  plaintiff,  assented, 
1  his  Lordi^p  said  he  should  order  the 
whole  of  the  action  to  be  discontinued 
against  the  defendant  Albert  Grant  except 
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so  much  thereof  as  was  covered  by  the 
issues.] 

No  doubt  the  plaintiff  company  are 
entitiedto  judgment  for  the  money  found 
due  from  the  defendant  Albert  Grant  as 
promoter  of  the  company,  but  we  submit 
the  money  was  not  obtained  by  fraud,  and 
that  his  liability  is  that  simply  of  an 
agent  for  money  had  and  received,  and 
who  has  retained  such  sum  by  way  of 
secret  profit — 

Hie  Imperial  Mercantile  Credit  Awo- 

datum  V.  Cdeman,  42  Law  J.  Bep. 

Ghanc.  644 ;  Law  Bep.  6  E.  di;  I. 

App.  189. 
This  was  also  not  a  '*  liability  incurred 
by  means  of  a  breach  of  trust."     It  is 
now  no  doubt  settled  by  the  case  of 

Erlanger  v.  The  New  Sombrero  Phos* 

phaie  Company  (ubi  supra) 
that  a  promoter  is  in  a  fiduciary  position 
towards  the  company  he  is  promoting, 
but  that  decision  was  not  pronounced 
until  after  the  defendant  Albert  Grant 
had  obtained  the  sum  now  in  question. 
The  result  of  the  ktst-mentioned  decision 
is  that  a  promoter  is  a  constructive 
trustee.  We  submit  tiiat  section  49  of  the 
Bankruptcy  Act»  1869,  does  not  refer  to 
constructive  but  only  to  express  trustees. 
The  defendant  Albert  Grant  is  not  in  such 
a  position,  but  is  rather  in  that  of  a  com- 
mission merchant,  who  sells  goods  and 
receives  money  for  his  principal  which 
he  holds  as  a  debtor  and  not  as  a 
trustee — 

Diplock  V.  Blackburn,  3  Gampb.  43  ; 
Morison  v.    Thompson,  43   Law    J. 

Bep.  Q.B.  215  ;  Law  Bep.  9  QB. 

480; 
and 

WiUiamson  v.  Barbour,  Law  Bep.  9 

Gh.  D.  529, 
were  also  referred  to. 

The  Master  of  the  Bolls. — ^There  are 
two  points  to  be  decided  in  this  case  as 
regards  the  defendant  Albert  Grant.  The 
firat  point  is  as  to  whether  the  trans- 
action in  question  was  a  fraud ;  and  the 
second  is  whether  it  was  a  breach  of 
trust  within  the  purview  of  the  Bank- 
ruptcy Act,  1869. 

As  regards  the  first  question,  I  will 
put  the  following  case :  An  agent  for  the 
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purchaser  of  a  horse — say,  his  groom — 
goes  to  the  vendor  of  the  horse  and  says, 
"What  will  you  take  for  it?"  The 
vendor  says,  "  I  will  take  lOOi."  "  No,'' 
says  the  agent,  "  make  it  120Z.,  and  we 
will  divide  the  20i.— I  wiU  take  lOZ.,  and 
you  will  take  lOZ. ;  make  out  a  contract 
for  the  sale  at  120Z."  The  vendor,  who 
is  as  much  a  rogue  as  the  agent,  agrees 
to  this,  and  makes  out  a  contract  for 
120L  Thereupon  the  agent  goes  to  the 
purchaser  and  says,  ''  I  had  to  give  120L 
for  the  horse,  I  could  not  get  it  for  less ; 
here  is  the  receipt ; "  and  he  induces  the 
purchaser  to  hand  him  120Z.,  of  which  he 
pays  1102.  to  the  vendor  and  retains  101, 
for  himself.  Is  that  transaction  to  be 
characterised  as  a  fraud  on  the  purchaser, 
or  is  it  not  P  In  my  opinion  it  is  a  clear 
fraud,  and  I  think  that  even  the  in^nuity 
of  the  very  eminent  counsel  who  ad- 
dressed me  on  behalf  of  Mr.  Albert  Grant 
could  not  suggest  any  definition  of  a 
fraud  which  would  not  include  such  a 
transaction.  Now  that  is  substantially 
the  case  I  have  to  deal  with  here.  Messrs. 
Albert  and  Maurice  Grant,  as  the  agents 
of  the  Emma  Mining  Company  (for  that 
was  their  position — they  were  what  are 
called  "promoters" — they  formed  the 
company  and  were  fiduciary  agents), 
agreed  with  Messrs.  Park  &  Stewart 
for  the  purchase  of  the  mine.  They 
nominally  purchased  for  a  million,  and 
they  agreed  to  divide  something  over 
200,000L  between  themselves  and  the 
vendors  by  which  they,  the  Ghrants, 
pocketed  upwards  of  100,()00Z.  How  does 
that  transaction  difiPer  from  the  case  I 
have  put,  except  that  the  sums  in  the  one 
case  are  much  larger  than  the  sums  in 
the  other  P  You  have  only  to  substitute 
"mine"  for  "horse,"  "100,000/."  for 
"lOZ."  and  these  great  financial  agents 
for  the  groom,  and  the  two  cases  are 
Bubetantially  identical.  The  present  trans- 
action is  one  as  between  man  and  man 
which,  in  my  opinion,  is  wholly  undis- 
tinguishable  from  the  illustration  I  have 
ventured  to  put.  It  appears  to  me  there 
is  no  other  word  to  characterise  the 
transaction  except  "  fraud." 

It  is  said,  however,  that  Mr.  Albert 
Grant  did  not  believe  it  to  be  a  fraud. 
That  may  be  so.    A  man  may  commit  a 


fraud  without  believing  it  to  be  a  fraud— 
that  is,  without  believing  it  to  be  a  fraod 
for  which  he  can  be  held  responsible  in 
law — though  I  am  by  no  means  convinced 
that  even  Mr.  Albert  Grant  could  have 
treated  this  originally  as  an  equitable  or 
moral  transaction.  But  the  question  ig, 
what  has  his  belief  got  to  do  with  it? 
His  belief  was,  as  he  told  me  on  the 
former  occasion  (and  I  have  no  reason  to 
suppose  his  statement  not  to  be  tme), 
that  a  promoter  was  not,  in  law,  an 
agent.  That  was  the  foundation  of  his 
belief  as  to  his  right  to  retain  the  money. 
He  did  not  tell  me — in  fact  he  is  too  acate 
a  man  to  have  told  me — ^that  if  he  had 
only  been  an  agent  he  would  have  had  a 
right  to  pocket  the  profit;  that  is  a 
totally  different  question.  £^  ignoraooe 
at  that  time  was  as  to  his  legal  position 
as  an  agent;  but  that  of  course  coold 
make  no  difference  in  a  Court  of  law. 
The  mere  fact  of  a  man  not  being  aware 
that  the  law  can  reach  him  will  not 
prevent  his  being  convicted  in  a  criminal 
Court.  A  man  must  take  the  conse- 
quences of  his  acts,  and  he  cannot  be 
allowed  in  a  Court  of  justice  to  say  he 
has  failed  to  estimate  correctiy  either 
their  moral  or  their  legal  bearings.  The 
first  point  appears  to  me,  therefoire, 
clear. 

The  other  point  is,  I  must  say,  much 
more  arguable,  and  is  one  upon  which  there 
is  much  more  difficulty.  It  is  not  abso- 
lutely necessary  for  me  now  to  decide  the 
point;  but  it  has  not  been  my  habit, 
when  a  point  has  been  properly  discnased, 
to  refrain  from  expressing  an  opinion  on 
it  merely  because  1  have  decided  another 
point  which  happens  to  be  oonclnsive  of 
the  case  before  me.  The  question  ia, 
whether  this  transaction  is  a  breach  d 
trust  within  the  Bankruptcy  Act,  1869. 
In  the  first  place,  I  see  no  reason  for 
construing  the  words  "  breach  of  trust " 
in  that  Act  otherwise  than  in  their 
ordinary  sense.  It  must  be  recollected 
there  was  another  Act  passed  at  the 
same  time  as  the  Bankruptcy  Act,  namdj, 
the  Debtors  Act,  1869,  for  the  abolition 
of  imprisonment  for  debt.  Certain  per- 
sons in  a  fiduciary  position  who  miflap- 
propriated  money  were  made  liaUe  to 
the  penal  sections  of  that  Act.    The  two 
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Acts  were  passed  on  the  same  day,  and 
related  to  the  same  subject;  and  there 
can  be  no  reason  for  imagining  that  the 
persons  in  a  fiduciary  position  in  the  one 
Act  were  to  be  a  different  class  from 
tbe  persons  in  a  fidnoiary  posiiaon  in  the 
other.  I  see  no  reason  for  exempting  the 
bankrupt  when  you  would  not  except  the 
insolvent  from  penal  consequences. 

It  is  suggested  that  to  use  the  words 
*' breach  of  trust"  in  that  sense — ^that 
is,  as  meaning  a  breach  of  a  constructive 
trust  as  well  as  a  breach  of  an  express 
trust — ^might  involve  divers  merchants 
and  directors  in  the  city  of  London  or  else- 
where in  the  difficulty  of  having  to  pay 
their  debts  in  full  instead  of  escaping 
by  paying  a  small  dividend  and  recom- 
mencing their  career  of  f  rand.  I  do  not 
think  that  is  a  sufficient  reason.  It 
has  been  suggested  that  an  agent  who  for 
his  own  purposes  sells  property,  the  pro- 
ceeds of  which  he  is  liable  to  keep  intact 
for  his  principal  and  hand  over  in  specie, 
is  not  to  be  treated  as  guilty  of  a  breach 
of  trust  nnder  any  circumstances.  I  can 
only  say,  Why  not?  Morally  it  is  as 
great  an  offence  as  if  he  had  consols 
handed  to  him  as  a  trustee,  and  he  sold 
ont  the  consols  and  applied  the  proceeds 
to  his  own  use.  I  can  conceive  no  dif- 
ference between  the  groom  who,  having 
a  horse  entrusted  to  him  to  sell,  and 
being  authorised  to  receive  the  purchase- 
money — say  bOl. — ^which  he  is  told  to  bring 
to  his  employer,  runs  away  with  the  50Z. 
and  spends  it  in  dissipation,  and  the  man 
who,  being  a  trustee  of  bOl.  in  consols, 
which  happens  to  stand  in  his  name,  sells 
it  and  applies  the  proceeds  to  his  own 
purposes.  Neither  morally  nor  legally  is 
there  any  difference. 

There  does  not  appear  to  me  any  reason 
in  the  world  for  not  giving  the  words 
'^ breach  of  trust"  in  the  Bankruptcy 
Act  tiieir  proper  technical  legal  meaning. 
If  an  agent,  either  buying  or  selling, 
misuses  or  abuses  the  confidence  reposed 
in  him  with  a  view  to  retaining  the 
profits  for  himself,  he  commits  a  breach 
of  trust.  If  yon  entrust  an  i^nt  with 
1002.  to  buy  a  bale  of  goods,  and  he  lays 
oat  902.  and  pockets  102.,  and  tells  you  he 
has  laid  out  the  1002.,  that  is  a  breach  of 
trust  as  regards  the  102.  which  he  has  not 
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applied  according  to  the  trust.  If,  on  the ' 
other  hand,  he  sells  a  bale  of  goods  for 
you  for  1002.  and  tells  you  he  has  sold  it 
for  902.  and  pockets  the  102.,  he  is  guilty 
of  a  breach  of  trust  as  regards  the  102. 
Why  a  Judge  should  be  asked  to  exercise 
his  ingenuity  to  allow  a  man  to  escape 
the  consequences  of  his  acts  I  do  not 
know.  The  right  mode  of  reading  the 
section  is  the  literal  mode  of  reading  it ; 
and  I  so  read  it.  Consequently,  I  hold 
that  Mr.  Albert  Grant  has,  in  the  present 
case,  not  only  been  guilty  of  the  fraud, 
but  has  also  been  guilty  of  the  breach  of 
trust. 

As  regards  the  defendant  Waddell,  the 
trustee  in  bankruptcy,  the  argument  which 
was  addressed  to  me  that  the  plaintiff 
company  could  not  prove  for  the  amount 
in  question  has  not  met  with  my  appro- 
bation. The  Act  of  Parliament  does  not 
allow  any  proof  for  unliquidated  damages 
unless  they  arise  from  a  contract.  In  the 
first  place,  I  do  not  consider  this  sum  of 
money  to  be  in  the  nature  of  unliquidated 
damages  at  all,  because  it  is  the  sum  re- 
ceived by  Mr.  Albert  Grant  for  which  he 
is  liable  to  account.  Besides,  this  sum  of 
money  does  arise  from  a  contract— that  is 
to  say,  a  contract  of  agency,  or  pro- 
motion, or  trusteeship — call  it  what  you 
like.  Under  that  contract  he  became 
liable  for  the  sum  he  received  in  that 
character ;  and  he  is  liable  to  account  for 
it  by  reason  of  that  contract.  It  seems 
to  me  a  clear  case  arising  from  contract. 
The  liberty  given  in  the  old  form  of 
decree  in  the  Court  of  Chancery  to  prove 
against  the  estate  of  a  bankrupt  trustee, 
was  always  put  on  the  ground  that  the 
trustee  contracted  to  perform  his  trust, 
and  therefore  his  liability  was  always 
treated  as  a  liability  arising  from  a  con- 
tract, and  not  from  what  I  will  call  pure 
tort.  Our  law  got  into  a  little  confusion 
in  that  respect-~a  confusion  now  happily 
got  rid  of — I  mean  the  confusion  between 
tort  and  contract.  That  arose  from  a 
very  curious  circumstance.  There  was 
an  option  given  to  the  plaintiff  to  sue 
either  in  tort  or  contract  on  the  same 
transaction,  and  that  led  to  a  confounding 
of  the  form  of  action  with  the  nature  of 
the  remedy,  which  are  totally  different 
things.     There  was,  as  I  have  said,  an 
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option  to  bring  either  form  of  action, 
although  from  the  nature  of  the  case  jbhe 
demand  must  have  arisen  from  a  con- 
tract. 

There  will  be  judgment  against  the 
defendant,  the  trustee  in  bankruptcy,  in 
the  terms  of  the  notice  of  motion,  except 
that  the  plaintiff  company  "is  to  be  at 
liberty  to  go  in  and  prove"  under  the 
liquidation  for  the  sums  therein  men- 
tioned, and  the  trustee  will  take  his  costs 
out  of  his  own  estate.  There  will  also 
be  a  declaration  against  the  defendant 
Albert  Grant,  that  the  debt  found  due 
from  him  on  the  issues  was  incurred  by 
means  of  fraud  and  a  breach  of  trust, 
and  there  will  be  judgment  for  payment 
by  him  of  the  amount  to  the  plaintiff  com- 
pany. The  action  will  be  discontinued 
except  to  the  extent  covered  by  this  judg- 
ment. 


Solicitors — Snell&Greenip,for  plaintiff;  Michael 
Abrahams  &  Co.,  for  defendant. 


Fey,  J.    1  t 

1881  >         ^^  '^^  VICTOBIA  MANSIONS 

March  31    I    ('^^**^'^*'^)-    noeton's  case. 

Company  —  Contributory  —  Companies 
Acty  1862,  8,  98 — Companies  Act^  1867,  «. 
25-^GoTUraet  to  take  Shares — Set-off  in  Re- 
spect of  Shares  not  allotted  at  Date  of 
Winding-up. 

Section  25  of  the  Companies  Act,  1867, 
has  no  application  in  a  question  in  a  imnd- 
ing-up  of  liability  to  take  shares  which 
were  never  aUoUed  by  the  company,  There^ 
fore  in  a  winding-up  effect  was  giv&ii  to  an 
unregistered  contract  which  was  interpreted 
as  entitling  a  person  to  set  off  against  caUs 
on  shares  to  be  allotted  to  him  moneys  to 
become  due  to  him  for  work  done  far  the 
company,  no  shares  having  been  allotted  to 
Am»  before  the  winding-up. 

The  company  was  formed  with  a  capital 
of  100,000Z.  in  20Z.  shares,  for  the  erec- 
tion  of  buildings  in  Westminster." 

On  the  31st  of  October,  1878,  Mr. 
Norton,  who  was  an  architect^  wrote  to 


the  secretary  respeoiing  bnildingB  whioh 
the  company  proposed  to  erect,  enclosing 
sketch  plans,  mentioning  20,0002.  as  the 
probable  cost  of  the  buildings,  aadstatiiig 
that  if  he  were  employed  upon  the  work, 
he  would  be  willing  to  teJce  1,0002.  in 
shares.  By  his  affidavit,  Mr.  Norton 
said  that  he  meant  by  this,  fully  paid-ap 
shares  to  be  handed  to  him  in  eqnal  pro- 
portions of  shares  to  cash  payments  u 
and  when  his  commission  became  due. 
The  company  on  the  24th  of  Jamiaiy, 
1879,  made  a  contract  with  MesBrs.  C. 
Aldin  &  Sons,  builders,  for  the  wori^  re- 
ferred to,  the  price  being  22,5362.,  on  wbieh 
the  architect's  commission  would  be 
1,1262.  Ihs.  Mr.  Norton  acted  as  ar- 
chitect. Extra  works  were  afterwards 
authorised,  and  Mr.  Norton  also  prepared 
plans  for  a  second  contract 

On  the  2nd  of  July,  1879,  Mr.  Norton 
wrote  to  the  seoretaiy  as  follows:  ''I 
enclose  agenda  of  matters  I  desire  to 
bring  before  the  directors  at  to-morrow*B 
meeting.  Oblige  me  also  by  placing  upon 
your  agenda  '  to  confirm  the  appoint- 
ment of  Mr.  Norton  as  architect  to  the 
company.' " 

On  the  3rd  of  July  the  seoretnry 
answered :  "  As  you  appear  to  be  in 
doubt  as  to  the  resolution  appointing  yon 
architect  to  the  company,  I  annex  copj 
of  the  same.  I  thought  I  had  sent  yon 
this  before."  The  resolution  was  d^ted 
the  5th  of  February,  1879,  and  was  in 
the  following  terms :  ^'  That  Mr.  Norton 
be,  and  he  is  hereby  appointed,  the  ar- 
chitect of  the  company  to  carry  out  tlie 
works  under  the  oontraot  with  Messrs. 
G.  Aldin  &  Sons,  in  accordance  with  tiie 
terms  of  his  letter  of  the  31st  of  October, 

1878,  namely,  that  he  should  subseribe 
for  1,0002.  in  shares  of  the  oompany." 

Mr.  Norton  continued  to  sMst  as  a^ 
chitect,  and  on  the  19th  of  December, 

1879,  he  wrote  to  the  secretary  as  fol- 
lows :  "  At  the  directors'  meeting  on 
Saturday,  1  trust  yon  will  be  in  a  positioo 
to  consider  the  (meetion  of  a  payment  to 
your  architect.  My  commission  note  on 
first  payment  to  Aldin  is  for  c:  4001.  I 
propose  to  ask  for  2002.  in  shares  and 
2002.  in  cash,  to  be  paid  when  yoor 
financial  arrangements  are  oompleted." 
Mr.  Norton  never  formally  applied  for 
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shares,  and  none  were  allotted  to  him  or 
registered  in  his  name. 

The  company  went  into  liquidation  in 
March,  1880,  and  Mr.  Norton  carried  in 
a  claim  for  services  for  1,166Z.  199.  On 
the  official  liquidator's  summons  to  settle . 
the  list,  Mr.  Norton  was  placed  on  the 
list  of  contributories  for  fifty  shares.  His 
application  to  remove  his  name  was  ad- 
jonrned  into  Court. 

Mr.  Napier  Higgins  and  Mr,  Meihold^ 
for  the  liquidator. — Mr.  Norton  can  be 
now  put  on  the  register  by  the  Court 
under  sections  35  and  98 — 

Ward  Sf   Henry's   Case,   36  Law  J. 
Bep.   Chanc.    462;  Law  Rep.  2 
Chanc.  431. 
Section  25  of  the  Act  of  1867  would  not 
apply  here,  because  the  shares  never  were 
issued.      He  claiming   commission,   the 
liquidator  properlv  put  him  on  the  list 
though  there  had  been  no  allotment — 
Lindley  on  Partnership^  p.  1372. 
Mr,  Oiatse  and  Mr,  Davenport^  for  Mr. 
Norton. — If  the  shares  ought  to  have 
been  registered  in  Mr.  Norton's  name,  it 
is  the  company's  fault  that  this  was  not 
done,  and  it  cannot  be  done  now  by  the 
liquidator — 

Buckley  on  the  Companies  Act,  p.  85. 
[Fry,  J. — Still,  if  the  circumstaoces 
justify  it,  the  Court  can  put  him  on  the 
list  under  section  98.  If  the  company 
should  have  given  him  paid-up  shares, 
my  difficulty  is  with  regard  to  section  25 
ofiheActof  1867.] 

Where  payment  could  be  pleaded,  re- 
gistration of  the  contract  is  unnecessary — 
8pargo*9  Case,  42  Law  J.  Bep.  Chanc. 
488 ;  Law  Bep.  8  Chanc.  407. 
Mr,   Riggina,  in    reply. — Mr.   Norton 
claimed  his  full  commission,  and  thei'e- 
fore  the  liquidator  put  him  on  the  general 
list. 

Fbt,  J. — ^Every  member  of  a  company 
is  a  contributory  in  winding-up,  and 
every  person  is  a  contributory  who  has 
agreed  to  take  shares.  The  register  may 
be  rectified.  The  real  question  before  me 
is.  Was  there  or  was  there  not  an  agree- 
ment to  take  shares  ?  If  there  was,  I  can 
rectify  the  register  by  adding  the  name. 
Mr.  Norton  has  applied  to  have  his  name 
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removed,  the  liquidator  having  settled 
him  on  the  list  of  contributories.     The 
facts  are  these :  Mr.  Norton  wrote  to  the 
company  on  the  31st  of  October,  1878, 
enclosing  plans  for  building  offices,  and 
in  the  letter  he  says,  '^  If  I  am  employed 
upon  the  work,  I  shall  be  willing  to  take 
IfiOOl,  in  shares."     He  was  employed  on 
the  work.     On  the  24th  of  January,  1879, 
the  company  entered  into  a  contract  with 
Messrs.  Charles  Aldin   6d  Son,  for  the 
carrying  out  of  works  which  appear  to  be 
in  pursuance  of  Mr.  Norton's  proposal. 
On   the  5th  of  February  the  directors 
passed  the  following  resolution :   '*  Re- 
solved that  Mr.  John  Norton  be,  and  he 
is  hereby  appointed,  the  architect  of  the 
company  to  carry  out  the  works  under 
the  contract  with  Messrs.  C.  Aldin  &  Son, 
in  accordance  with  the  terms  of  his  letter 
of  the  3l8t  of  October,   1878,  namely, 
that  he  should  subscribe  1,000Z.  in  shares 
of  the   company."      It  may  be,  as  Mr. 
Glasse  has  said,  that  the  resolution  does 
not  accurately  follow   the  terms  of  his 
letter.     But  that  point  becomes  imma- 
terial,   because  on  the  3rd  of  July  the 
secretary  furnished  a  copy  of  the  resolu- 
tion to  Mr.  Norton,  who  after  that  con- 
tinued to  act,  and  thereby  accepted  the 
contract  as  put  in  the  resolution.     There- 
fore, to  put  it  at  the  lowest,  there  is  an 
offer  by  the  company,  accepted  by  Mr. 
Norton  by  his  conduct.   This  is  moreover 
confirmed    by  his  letter  in    December, 
1879,  asking  for  2002.  in  shares.     The 
real  bargain  seems  to  have  been,  that  he 
was  to  be  entitled  to  treat  his  commission 
payable  to  him  by  the  company  as  pay- 
ment up  of  the  shares.     In  March,  1880, 
the  winding-up  commenced.     The  delay 
on  the  part  of  the  company  in  performing 
their  part  of  the  contract  had  been  waived 
by  Mr.  Norton  by  his  conduct.     I  there- 
fore hold  that  he  is  a  contributory.     He 
is  not,  however,  a  contributoiy  liable  to 
pay  all  calls  on  the  shares.     I  had  some 
doubt  whether  section  25  did  not  stand 
in  the  way  of  this  last  conclusion ;  but 
that  section  only  applies  to  shares  when 
issued.     In  this  case  the  shares  were  not 
issued.     Accordingly,  he  is  only  liable  to 
calls  in  the  event  of  their  exceeding  the 
commission  due  to  him  from  the  com- 
pany.    The  result  is,  that  the  contri- 
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butorj^s  present  applioation  is  not  right, 
becaase  it  seeks  to  remove  his  name 
altogether,  although  the  liquidator  shonld 
not  have  claimed  that  he  was  a  contri- 
butory liable  to  pay  up  absolutely.  For 
this  reason  Mr.  Norton  must  pay  his  own 
costs  of  this  adjournment ;  the  liquidator 
will  take  his  cost43  out  of  the  estate. 


Solicitors — Bolton,  Smith  &  Go ,  for  official  liqui- 
dator; Campbell,  Reeves  &  Hooper,  for  Mr. 
Norton. 


[IN  THE  COURT  OF  APPEAL.] 

Jamjbs,  L.J. 
Bbbtt,  L.  J. 
Cotton,  L.J.  >     hendbiks  v.  montaqu. 

1881. 
March  29. 

Company — Similarity  of  Namss — Regis- 
tratioiP—Quia  Tvmet — Injunction  to  restrain 
Company  from  applying  for  Registration — 
Fraud — Intention  to  Deceive, 

An  injufuUion  was  granted  to  restrain  a 
proposed  new  company  from  applyi/ng  to 
the  Registrar  of  Joint- Stock  Companies  for 
registraHon  under  a  name  which^  in  the 
opinion  of  the  Court,  was  calculated  to  de- 
ceivey  although  the  company  had  not  begwn 
to  carry  on  its  business. 

It  is  not  necessary,  to  entitle  the  plaintiffs 
to  an  injunction,  that  the  defendants  should 
have  a  fraudulent  intent.  They  are  respon- 
siblefor  the  reasonable  consequences  of  their 
a^ioih. 

The  statutory  right  to  register  must  not 
he  exercised  in  such  a  way  as  to  violate  some 
other  right,  or  offend  against  the  law. 

This  was  an  appeal  from  a  deciBion  of 
Jessel,  M.B.,  refusing  to  grant  an  injunc- 
tion, on  the  application  of  the  Uniyersal 
Life  Assurance  Society,  to  restrain  a  pro- 
posed  new  company  firam  appljring  to  the 
Registrar  of  Joint- Stock  Companies  for 
registration  under  the  name  of  the  Uni* 
verse  Life  Assurance  Association  (Li- 
mited). The  facts  of  the  case  are  fully 
reported  ante,  p.  257. 

The  plaintiffs  appealed. 


On  the  appeal  further  affidayits,  which 
were  not  before  the  Master  of  the  Bolifl, 
were  I'ead  on  the  part  of  the  appdhmte, 
deposing  to  the  injury  that  would  he 
caused  to  the  plaintiff  company.  Notice 
of  the  appellants*  intention  to  read  thia 
further  evidence  was  given  to  the  respon* 
dents,  who,  however,  did  not  answer  the 
affidavit43. 

Mr.  Chitty  and  Mr.  H.  WarUers  Home^ 
for  the  appellants. — ^We  do  not  rely  on  the 
20th  section  of  the  Companies  Act  at  all, 
but  only  refer  to  it  as  shewing  the  inten- 
tion of  the  Legislature.  The  motion  is 
founded  on  the  &ct  that  the  name  oi  the 
proposed  new  company  is  so  similar  that 
it  is  calculated  to  deceive,  and  an  inten- 
tion to  appropriate  the  plaintiffs'  busineBS 
must  be  imputed  to  the  defendants — 
Crofi  V.  Day,  7  Beav.  84. 
Assuming  that  the  name  was  originally 
adopted  quite  honestly^  the  moment  their 
attention  was  called  to  the  similarity,  and 
notice  of  our  objection  was  given,  the 
continuation  of  the  name  afterwards  is 
sufficient  evidence  of  fraudulent  inten- 
tion— 

Orr,  Ewing  8f  Co.  v.  Johnston  j*  Go^ 
Law  Bep.  13  Ch.  D.  434,  at  p.  454 
All  we  have  to  do  to  entitle  us  to  an 
injunction  is  to  shew  that  there  is  sndi  a 
probability  of  injury  that,  in  the  view  of 
ordinary  men  using  ordinary  sense,  injoiy 
will  follow — 

Pattison  v.  QUford,  43  Law  J.  Bep. 
Chanc.  524 ;  Law  Bep.  18  Eq.  :S59. 
An  injunction  was  granted  in 

Braham  v.  Beachim,  Jaw  Bep.  7  Ch. 
D.  848;  sub  noni.  Braham  v.  Bea»^ 
champ,  47  Law  J.   Bep.  Chase. 
348; 
Boulnois  V.  Peake  (before  Vice-Chan- 
cellor  Giffaxd),  Law  Bep.  13  Ch. 
D.  513  n ; 
Lee  V.  Hal^,  39  Law  J.  Bep.  Chanc. 
284;  Law  Bep.  5  Gbanc  155; 
and  in 

Hoby  V.  The  Ghrosvenor  Library  Com- 
pony,  28  W.B.  386, 
before  Vice-Chancellor  Hall,  the  company 
which  was  restrained  was  a  projected 
company  which  had  not  then  began  to 
carrv  on  business. 

This  application  is  neoessaiy,  as  the  Be- 
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gistrar,  whose  office  is  purely  ministerial, 
cannot  lefiise  to  reg^ter  a  company  unless 
the  name  in  which  the  company  is  pro- 
posed to  be  registered  is  similar  to  that 
of  another  registered  company. 

Mr.  Boaehtrgh  and  Mr.  Bond  Ooase,  for 
the  respondents. — The  new  company  can- 
not trs^e  till  it  is  registered,  and  the 
Court  has  no  jurisdiction  to  restrain  us 
from  applying  to  the  Registrar. 
The  cases  of 

The  Colonial  Life  Asswromce  Oompany 
▼.  The  Home  and  Oolonial  Assur- 
ance  Company^  83  Beav.  548;  33 
Law  J.  Bep.  Ghanc.  741 ; 
The  London  and  Provincial  Law  As- 
suranee  Society  v.  The  London  and 
Provincial  JoinUStock  Life  Assur^ 
ance  Company j  17  Law  J.   Bep. 
Chanc.  37 ; 
The  London  Assurance  v.  The  London 
and  Westminster  Assurance  Corpo* 
ration  {Limited)^  32  Law  J.  Bep. 
Chanc.  664, 
all  of  which  are  cited  and  referred  to  by 
the  Master  of  the  Bolls  in 

The  Merchant  Banking  Company  of 
London  v.  The  Merchant  Joint' Stock 
Bank,  47  Law  J.  Bep.  Chanc.  828 ; 
Law  Bep.  9  Ch.  D.  560, 
are  in  our  favour,  in  all  of  which  an  in- 
junction was  refused. 

Jamss,  L  J. — I  am  unable  to  agree  with 
the  view  that  the  Master  of  the  Bolls  has 
taken  in  this  case.  No  doubt  the  appli- 
cation is  an  application  quia  timet — that 
18  to  say,  it  is  to  prevent  something  which 
Lord  Justice  Cotton  referred  to,  in  the 
language  of  our  old  pleadings,  as  being 
threatened  and  intended — ^to  prevent  some- 
thing which  the  defendant  is  threatening 
and  intending  to  do.  Now  it  appears  to 
me  that  it  is  made  out  beyond  all  pos- 
sibility of  doubt  and  beyond  all  possibility 
of  argument,  I  think  substantuJly,  that 
the  defendant  company  is  threatening  and 
intending  as  soon  as  it  is  registered  to 
transact  all  the  ordinary  descriptions  of  life 
assurance  business,  the  head  office  being 
in  London,  under  the  name  and  style  of 
the  Universe  Life  Assurance  Association 
(Limited).  That  is  clearly  what  it  intends 
and  threatens  to  do,  unless  it  is  restrained 
by  injunction,  and  with  the  view  of  doing 
Vou  60.— Oiuirc, 
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this,  and  as  the  first  step  in  doing  it,  it 
threatens  and  intends  to  get  itself  regis- 
tered upon  the  Joint- Stock  Companies 
Begister  under  that  name.  The  plaintiffs' 
name  is  the  Universal  Life  Assurance 
Society.  Now  is  there  such  a  similarity 
between  those  names  as  that  the  one  is  in 
the  ordinary  course  of  human  affairs  likely 
to  be  confounded  with  the  other  P  Are  per- 
sons likely  who  have  heard  of  the  Universal 
to  be  misled  into  going  to  the  Universe  ? 
I  should  think,  speaking  for  myself,  very 
likely  indeed.  Many  people  do  not  care 
to  bear  in  mind  exactly  the  very  letters  of 
everything  they  have  heard  of,  and  we 
have  had  a  g^at  body  of  evidence  before 
us  of  persons,  whose  business  it  is  to  be 
acquainted  with  these  life  assurance  com* 
panics,  all  of  whom  concur  in  deponing  in 
the  strongest  possible  terms  that  nothing 
is  more  calculated  to  injure  an  old  society 
of  this  kind  than  having  a  new  society 
established  which  has  got  a  name  so  simi- 
lar to  that  of  the  other  as  that  it  is  likely 
to  be  mistaken  for  it.  They  say  that 
likelihood  exists  in  this  case — that  it  is 
likely,  morally  certain,  in  fact,  that  there 
will  follow  the  results  which  they  describe. 
Well,  that  being  so,  it  seems  to  me  we 
have  got  everything  that  is  required  ac- 
cording to  the  principles  of  the  Court — 
all  the  Court  requires  is  to  be  satisfied 
that  the  names  are  so  similar  as  to  be 
calculated  to  produce  confusion  between 
the  two  companies — so  calculated  to  do  it 
that  when  it  is  brought  to  the  attention  of 
those  adopting  the  name  complained  of, 
that  that  would  be  the  result,  it  is  not 
honest  for  them  to  persevere  in  their 
intention,  though  originally  the  intention 
might  not  have  been  otherwise  than 
honest.  I  think,  therefore,  these  defen- 
dants ought  not  to  be  permitted  to  perse- 
vere in  their  intention,  now  that  they 
know  exactly  what  it  is  the  plaintiffs 
complain,  and  reasonably  complain,  of; 
that  they  ought  not  to  be  permitted  to 
persevere  in  their  intention  of  using  that 
name  merely  because  they  say — and  that 
is  all  they  do  say  in  their  affidavits — ^that 
when  they  formed  the  intention  of  using 
the  name  Universe  in  the  first  instance 
they  had  not  any  idea  of  stealing  the 
pliJntiffs'  name.  We  may  g^ve  them 
credit  for  that,  but  when  their  attention 
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was  called  to  it  they  ought  to  have  acted 
immediatelj  upon  that  notice  instead  of 
disregarding  it  and  continuing  to  use  the 
name.  It  is  said  that  this  is  a  premature 
application,  but  that  might  be  said  in  any 
case  of  quia  timet  where  persons  always 
do  come  to  the  Court  before  the  mischief 
is  done,  and  if  these  plaintiffs  had  waited 
until  the  defendant  company  had  actually 
been  registered  and  had  be^un  its  busi- 
ness I  know  perfectly  well  the  answer  to 
tlieir  application  then  would  have  been : 
'*  You  are  too  late ;  you  allowed  us  to  form 
the  company ;  you  allowed  the  company 
to  be  floated  and  advertised ;  you  allowed 
us  to  incur  all  the  expense  of  that,  and 
now  you  come  down  upon  us  and  try  to 
stop  us  carrying  on  the  business  which 
yon  knew  perfectly  well  we  were  going  to 
carry  on  and  had  incurred  all  this  expense 
for.  Of  course,  defendants  in  these  oases 
always  do  say  *^  you  are  too  early  "  in  one 
case,  and  "  you  are  too  late  "  in  the  other, 
but  plaintifb  are  neyer  too  early  when  the 
Court  is  satisfied  that  the  thing  which 
the  plaintiff  dreads  is  really  and  substan- 
tially threatened  to  be  done,  as  in  this 
case. 

Then  it  is  said  that  the  Court  has  no 
right  to  restrain  them  from  registering  the 
company  under  this  name ;  uiat  there  is 
a  statutory  right  in  any  of  Her  Majesty's 
subjects  to  form  a  joint-stock  company, 
and  to  go  and  register  themselves  in  any 
name  they  think  fit.  So  far  as  the  Regis- 
trar is  concerned  they  have  aright  possibly 
to  go  to  him  and  say,  '*  Register  this  com- 
pany subject  to  the  statutory  provision  as 
to  similarity  of  name  with, that  of  any 
other  registered  company ; "  but  that  has 
nothing  to  do  with  the  jurisdiction  of  the 
High  Court  to  say,  Yes,  but  you  must 
not  do  mischief  to  anybody  else ;  and  as 
was  put  during  the  argument  by  one  of 
their  Lordships,  Supposing  they  had  at- 
tempted to  register  in  the  very  name  of 
an  existing  company  they  might  say,  We 
are  entitled  to  do  that  because  we  have 
not  registered  for  the  purpose  of  carrying 
on  the  same  business,  although  we  have 
registered  in  your  very  name.  Then  the 
same  thing  must  apply  conversely,  and  if 
the  new  name  is  so  like  the  other  name 
the  Court  will  say  th^  ought  not  to  be 
allowed  to  carry  on  a  similar  business,  b^ 


restraining  them  from  doing  so  in  a  name 
so  similar  to  that  of  the  plaintiffs,  as  that 
it  is  calculated  to  mislead.  I  am  of  opi- 
nion, therefore,  that  the  order  ought  to 
be  not  that  of  the  Master  of  the  Bolls, 
but  to  restrain  the  defendant  company  in 
the  terms  of  the  application. 

Brett,  L.J. — I  also  differ  from  tfae 
result  at  which  the  Master  of  the  BoUa 
has  arrived ;  but  I  hardly  think  we  are 
differing  from  him  at  all  as  to  the  law  of 
this  matter,  and  I  doubt  very  much 
whether  we  are  acting  upon  the  same 
evidence,  or  upon  evidence  which  when 
the  case  was  before  him  was  quite  equi- 
valent to  that  which  is  now  before  ns. 
It  seems  to  me  clear  that  the  defendants 
were  intending  to  carry  on  business  uuder 
the  name  of  the  XTniverse  Life  Associa- 
tion (Limited),  that  they  were  intending 
to  carry  on  the  ordinary  business  of  life 
insurance,  that  they  were  intending  to 
carry  out  business  in  the  ordinary  waj, 
which  is  the  same  way,  therefore,  as  the 
plaintiffs  carry  on  that  business,  and  that 
they  were  intending  to  carry  on  that 
business  in  London.  It  seems  to  me 
those  are  all  the  intentions  on  the  part  of 
the  defendants,  wbich  I  should  upon  the 
facts  be  inclined  to  find.  I  should  cer- 
tainly decline,  if  my  judgment  depended 
upon  such  a  finding,  to  find  that  either 
the  defendants  or  Mr.  Alexander  had  anj 
intention  of  committing  •  any  fraud  what- 
ever. I  should  even  decline  mysdf  to 
find  that  after  they  knew  of  the  name  of 
the  other  company,  and  although  thej 
still  intended  to  carry  on  their  own  com- 
pany in  the  name  which  they  had  pro- 
posed to  adopt,  that  they  even  then 
intended  to  do  anything  which  is  reallj 
fraudulent.  I  have  often  said  I  cannot 
bring  my  mind  to  say  that,  sitting  as  a 
Judge,  or  in  any  other  capacity,  I  will 
ever  find  a  man  to  be  guilty  of  an  intent 
to  be  fraudulent  unless  I  am  of  opinion 
that  he  really  has  a  fraudulent  mind.  If, 
therefore,  this  judgment  were  to  depwid 
upon  any  idea  of  that  kind  of  supposing 
that  there  was  an  intentional  frwid, 
either  present  or  future,  I  should  venture 
to  resist ;  but  it  seems  to  me  it  is  not  at 
all  necessary,  according  to  the  authontiee, 
and  iKSCording  to  th^  doctrines  of  the 
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Conrt,  to  suppose  there  was  any  intention 
of  fraud  existing,  or  that  there  wonld  be 
in  the  fatnre.  The  question  is  simply 
whether  the  name  they  have  adopted  is 
Bo  like  the  name  which  the  plaintiffs,  had 
nsed  as  their  trade  name  for  so  long  a 
period,  whether  the  name  which  is  in- 
tended to  be  used  in  order  to  cover  a 
bnsiness  of  the  same  kind  carried  on  in 
London,  woald  result  in  the  defendants, 
in  flEM^t,  appropriating  a  material  part  of 
the  business  of  the  plaintiffs'  company 
by  misleading  people  to  suppose  that 
they  were  dealing  with  the  plaintiffs 
when,  in  fiu5t,  they  were  dealing  with 
the  defendants.  The  question  is  whe- 
ther we  can  come  to  the  conclusion  that 
that  will  be,  in  -fact,  the  effect  of  their 
using  the  name  which  they  propose  to 
use,  and  that  must  depend  in  the  first 
place  not  upon  whether  the  names  are 
identical,  but  upon  whether  they  are  so 
alike  that  we  are  of  opinion  that  in  truth 
and  in  fact  it  would  have  that  effect.  I 
do  not  think  that  judicially  we  could 
decide  that  as  a  matter  of  law ;  it  is  a 
question  of  &ct  whether  the  name  is  so 
similar  to  the  other  that  it  would  lead  to 
that  result — that  it  would  lead  to  it  in 
business.  It  is  not  a  question  of  law  at 
all,  but  of  fact  upon  the  evidence.  We 
have  evidence  before  us,  and  we  are  here 
to  judge  of  the  effect  of  that  evidence.  K 
the  names  were  identical  I  do  not  say 
whether  one  might  or  not  come  to  a  con- 
clusion without  any  more  evidence,  but 
as^  it  is,  I  think  that  evidence  was  ad- 
missible and  was  necessary.  Before  the 
Master  of  the  Bolls,  it  seems  to  me  that 
the  evidence  was  rather  feeble  ;  there  was 
some  evidence  before  him,  but  it  was 
feeble;  but  since  then  further  affidavits 
have  been  put  in  from  a  number  of  ex- 
perienced people.  I  will  call  them  people 
experienced  in  this  kind  of  business,  and 
they  have  all  deposed  that  the  similarity 
of  these  two  business  names  is  so  great 
that  the  use  of  this  new  name  would  have 
the  effect  of  misleading  people  into  sup- 
posing, when  they  were  in  truth  dealing 
with  the  defendants,  that  they  were 
dealing  with  the  plaintiffs~-of  inducing 
them  to  deal  with  the  defendants,  al- 
though their  desire  and  wish  was  to  have 
dealt  with  the  plaintifiGs  on  account  of  the 
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character  which  had  been  acquired  by 
their  name.  That  evidence  was  put  in 
upon  affidavits  filed,  and  the  defendants' 
attention  was  called  to  it  a  long  time  ago, 
but  from  reasons  of  their  own  they  have 
wholly  abstained  from  answering  it.  That 
evidence  seems  to  me  to  be  satisfactory 
evidence  of  the  fact,  and  therefore  I  think 
we  ought  to  come  to  the  conclusion,  as  I 
do  as  a  matter  of  feet,  that  the  similarity 
of  the  names  would  in  truth  have  that 
effect.  That  seems  to  me  all  that  it  is 
necessary  to  decide.  It  is  possible,  no 
doubt,  as  a  matter  of  possibility,  that  it 
would  not,  but  that  is  not  the  case  hero 
upon  the  evidence ;  the  i^uestion  is  whe- 
ther we  are  of  opinion,  sitting  as  a  tribunal 
judging  of  the  fact,  that  it  will — not 
whether  it  is  possible  it  znight  not»  but 
whether  in  truth  it  will ;  and  that,  to  m^ 
mind,  is  made  out.  Then  it  is  said  this 
is  an  application  for  an  injunction  quia 
timet,  and  that  it  ought  not  to  have  been 
made  under  the  Act,  and  that  the  Master 
of  the  Bolls  so  held.  But  that  does  not 
seem  to  me  to  have  been  the  ruling  of  the 
Master  of  the  Bolls.  He  seems  to  have 
thought  the  application  might  have  been 
made  quia  timet,  but  that  the  evidence 
before  him  was  not  sufficient.  The  case 
before  Vice- Chancellor  Hall  seems  to  me 
to  be  precisely  in  point.  With  regard  to 
the  other  proposition,  that  we  could  not 
restrain  these  parties  from  applying  to  be 
registered,  it  seems  to  me  that  the  appH- 
cation  to  be  registered  is  part  of  the  in- 
tention which  would  be  made  out  as  a 
part  of  the  injury,  and  that  therefore  this 
Court  can  prevent  the  defendants,  and 
enjoin  them  from  making  that  appli- 
cation. The  whole  application  therefore 
for  an  injunction  in  this  case  ought  to  be 
granted. 

Cotton,  L.  J. — The  first  point  urged  by 
the  respondents  here  was  in  the  form  of 
a  preliminary  objection,  and  though  we 
did  not  so  regard  it,  the  Master  of  the 
Bolls  seems  to  have  thought  it  fatal  to 
the  application.  That  objection  was  that 
the  application  was  under  the  particular 
section  of  the  Companies  Act,  1862,  and 
that  it  could  not  therefore  be  made,  the 
company  not  being  registered.  It  is  an 
application  for  an  injunction  made  in  an 
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action  brought  to  enforce  a  well-known 
equity,  namely,  to  prevent  the  defendants 
from  doing  that  which  is  calculated  to 
mislead  the  public  and  lead  them  to  think 
that  the  defendant  company  is  the  com- 
pany of  the  plaintiffs.  Well,  the  question 
is  whether  that  is  made  out.  But  before 
I  deal  with  that  I  will  deal  with  another 
objection  which  has  been  considerably 
pressed,  namely,  that  this  action  was  pre- 
mature. The  company,  it  is  said,  does 
not  exist  and  does  not  carry  on  business  ; 
and  that  if  it  is  premature  to  apply  for 
an  injunction  against  a  company  which 
does  not  exist,  it  is  premature  to  so  apply 
when  you  do  not  know  how  it  will  carry 
on  its  business.  But  the  whole  principles 
of  the  Court  are  opposed  to  that  argu« 
ment.  No  doubt  the  Court  mnst  be 
satisfied  on  the  evidence  that  injury  will 
result  from  the  acts  which  the  defendant 
"  threatens  and  intends  "  to  do,  to  adopt 
the  technical  language  of  the  old  pleadings 
in  bills  of  complaint,  which  Mr.  Roxburgh 
rather  objected  to  my  using ;  and  if  the 
Court  is  satisfied  that  he  intends  to  do 
acts  which,  as  far  as  all  reasonable  pro- 
bability goes,  will  interfere  with  the 
rights  which  the  plaintiffs  have  in  eqnily, 
then  in  my  opinion  it  was  the  old-estab- 
lished practice  of  the  Court  of  Equity, 
and  the  duty  of  the  Court  now,  not  to 
wait  until  injury  is  done,  when  a  Court 
of  law  would  have  granted  damages,  but 
to  interfere  by  way  of  prevention  and 
stop  that  from  being  done  which,  if  done, 
would  be  an  injury  to  the  plaintifis. 
Now  there  was  mixed  up  with  this  argu- 
ment this  question :  It  was  said,  How  can 
you  tell  that  the  company  will  carry  on 
its  business  in  such  a  way  as  to  cause 
any  injury?  And  the  Master  of  the 
Rolls  in  his  judgment  has  referred  to  the 
case  of  Ha/ines  v.  Taylor  (1),  where  there 
was  an  application  made  to  stop  a  gas 
works  from  being  erected,  but  there  the 
injunction  was  refused  on  grounds  which 
have  no  application  to  this  case.  There 
the  question  depended  upon  whether 
there  would  be  a  nuisance  arising  from 
the  manufactui'e  of  the  gas,  and  ac- 
cording to  the  defendant's  case  the  gas 
would    be    manufactured  by  a   process 

(1)  10  Beav.  76. 


which  would  prevent  any  noisanoe  what- 
ever, so  that  it  depended  there  upon  the 
gas  being  manu&ctured  in  such  a  way  u 
to  prevent  injury.  But  this  is  not  like  a 
case  where  the  Court  is  asked  to  inteifere 
in  tHe  erection  of  a  building  of  that  de- 
scription ;  it  is  asked  here  to  restrain  the 
defendants  from  doing  certain  acts  whiob, 
if  done,  will  be  an  interference  with  the 
rights  of  the  plaintiffs.  Now,  what  is 
the  result  upon  the  evidence  ?  In  mj 
opinion  the  result  is  this,  that  what  the 
defendants  will  do  if  they  are  not  re- 
strained will  cause  confusion  and  will 
induce  people,  or  be  the  means  of  in- 
ducing people,  who  desire  to  insure  in 
this  long-estabUshed  society — ^namely,  thai 
of  the  plaintiffs — to  insure  in  the  defen- 
dants* office  instead.  That,  in  my  opinion, 
is  the  result  of  the  evidence.  It  is  said 
that  possibly  they  may  carry  on  their 
business  in  some  other  way;  but  what 
we  have  here  is  that,  although  this  oom- 
pany  is  not  registered  and  is  not  carrjing 
on  business,  it  has  put  forth  to  the  world, 
to  induce  the  public  to  join  as  share- 
holders, a  prospectus  in  which  it  states 
how  it  intends  to  carry  on  its  busineas. 
Are  we,  therefore,  without  any  evidence 
to  the  contrary  as  to  how  they  are  going 
to  carry  on  their  business,  to  say  that  this 
application  is  premature?  l%e  resnk 
must  be  that  the  intention  of  the  def<ai- 
dants  is  to  be  deemed  to  be  to  cany  on 
their  business  in  the  wav  their  prospectoB 
states  it  is  to  be  carriea  on,  tiuU;  were  is 
a  head  office  in  London  with  varioas 
agencies  and  branches  in  England  and 
the  colonies;  and  that,  in  my  opinion, 
coupled  with  the  similarity  of  the  name, 
is  sufficient  to  lead  to  t^e  oonolusion  that 
what  they  are  going  to  do  is  calculated  to 
deceive,  and  will  deceive,  the  puhUo  to 
the  prejudice  of  the  plaintiffs.  But  it  is 
said,  '*Why  should  not  they  have  their 
offices  at  a  distant  part  of  London  firom 
where  the  plaintiffs  have  their  office?'* 
If  they  had  been  selling  butter  or  cheese, 
or  some  such  article,  it  would  have  been 
material  to  consider  in  what  part  of 
London  their  office  is  to  be,  but  when  ta 
insurance  office  starts  by  stating  that  it 
intends  to  carry  on  its  business  not  onlj 
iu  London  but  throughout  the  Unitfld 
Kingdom  and  in  all  parts  of  the  wodd, 
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and  the   plaintiffa  do  the  same,  then  I 
think  it  is  very  immaterial  in  what  part 
of  London  they  intend  to  establish  their 
head  office.     This  is  a  very  different  case 
therefore  from  that  of  the  Guinea  OoolL 
Oompany  which  has  been  referred  to.     I 
will  say  one  word  farther  as  to  the  intent 
of  the  defendants.     In  my  opinion  it  is 
not   necessary  that  in  taking  the  name 
they  have   there  should   have  been  any 
fraadolent  intent ;  bat  whether  there  was 
a  fraudulent  intent  or  not,  everybody  is 
responsible    for    the    reasonable    oonse« 
quences  of  what  he  is  doing,  upon  the 
facta  known  to  him.     It  is  hardly  pos- 
sible to  suppose  that  Mr.  Alexander,  if 
not  the  persons  associated  with  Mr.  Alex- 
ander,  did  not  know  all  the  facts  con- 
nected  with  the  adoption  of  this  name — 
Universe    Life  Assurance    Association ; 
and  even  if  they  did  not,  from  the  very 
moment  the  first  advertisement  of  the 
company  appeared  in  the  Times,  an  appli- 
cation was  sent  to  the  defendants  pointing 
out  the  consequences  of  what  they  were 
doing,  and  therefore,  even  if  they  had 
been  unaware  of  that,  their  attention  was 
then  called  to  the  fact  that  those  woald 
be  the  consequences,  and  it  was  wrong 
on  the  part  of  the  defendants  to  persist 
afterwards  in  the  use  of  the  name  which 
they  had  taken.     There  is  only  one  other 
point,  namely,  whether  the  plaintiffs  are 
entitled  to  the  whole  of  the  injunction 
they  ask.     It  is  said  there  is  a  statutory 
right  to  register.  Yes,  there  is  a  statutory 
right,  provided  the  person  who  is  doing 
it  is  not  in  doing  it  violating  some  other 
right*  or  offending  against  the  law.     If  he 
is,  this  Court  has  the  most  perfect  riffht 
to  stop  him  from  doing  so,  just  as  it  has 
a  right  of  stopping  him  from  going  to  a 
Court  of  law  ;  though  it  has  no  right  to 
prevent  a  Court  of  law  from  entertaining 
his  suit.     Here  one  of  the  grounds  of 
applying  to  this  Court  is  that  the  Begis- 
trar,   who  reffisters  on  application  the 
names  of  limited  companies,  could  not, 
under  the  Act,  have  refused  to  register 
this  company,  and  for  this  reason,  that  the 
particular  section  of  the  Act  only  applies 
to  similarity  between  names  of  companies 
already  registered.  If,  therefore,  the  Court 
is  satisfied,  as  we  are  in  this  case,  that 
what  the  defendants  intended  to  do  would 
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be  a  wrong  to  the  plaintiffs,  the  Court  is 
entitled  to  prevent  the  very  first  step  in 
the  wrongful  act  being  taken. 


SolicitoHi— PoUock  &  Co.,  for  plaintiffs ;  W.  F. 
Nokes,  for  defendfuits. 


81.       \ 
L7,18.J 


Kat, 

1881.         >      THOMPSON  V.   SIMPSON. 

May  17, 

WUl — AppoirUm&iit — Tower  created  stih' 
sequenUy  to  the  Will — Contrary  Intention 
—1  Vict.  c.  26.  88. 24  and  27. 

By  a  settlement  certain  real  estate  was 
conveyed  to  trustees,  upon  trust  to  sell,  and 
to  pay  the  proceeds  of  sale  to  such  persons  as 
A  shotdd  by  deed  or  will  appoint.  By  a 
second  deed  of  settlement  A  appointed  that 
the  trustees  of  the  first  settlement  should 
stand  possessed  of  the  sale  moneys  in  trust 
for  such  persons  as  she  should  by  unll 
appoint. 

By  her  wUl,  made  previous  to  the  second 
settlement.  A,  '^  vn  pursuance  of*'  the  power 
contained  in  the  first  settlement,  appointed 
the  property  comprised  therein  (^describing 
it  as  real  estate)  to  her  three  sons. 

Semble,  that  the  wUl  was  revoked  by  the 
second  settlement. 

Held,  that  the  vnll,  if  not  revoked,  did 
not  operate  as  an  execution  of  the  power 
contained  in  the  second  settlement. 

Trial  of  action. 

This  was  an  action  broucrht  by  thesor- 
viving  trustee  of  two  settlements,  dated 
respectively  the  30th  of  July,  1833,  and 
the  29th  of  June,  1857,  to  have  the 
trusts  thereof  carried  into  execution 
under  the  direction  of  the  Court. 

By  the  first  settlement  (of  July,  1833) 
certain  lands  were  conveyed  by  Elizabeth 
Simpson  and  her  husband  to  two  trustees 
upon  trust  for  sale  as  therein  mentioned  ; 
and  upon  further  trust  to  pay  and  apply 
the  moneys  arising  from  such  sale,  and 
the  rents  in  the  meantime  until  such  sale, 
in  the  first  place  in  payment  of  a  sum  of 
1,6001.  (which  was  subsequently  paid  off 
out  of  the  proceeds  of  sale  of  part  of  the 
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land)  ;  and  then  to  pay  the  residae  of  the 
purchase-moneys  to  sach  persons  and  for 
sach  uses  as  Elizabeth  Simpson,  notwith- 
standing coverture,  should  by  deed  or 
will  appoint ;  and,  in  default  of  appoint, 
ment,  upon  trust  to  place  the  same  out  at 
interest,  and  pay  the  income  thereof  to 
Elizabeth  Simpson  for  her  own  use  ;  and, 
immediately  after  her  death,  upon  trust 
to  stand  possessed  of  the  residue  of  the 
purchase-moneys  for  her  executors,  ad- 
ministrators or  assigns. 

In  February,  1856,  Elizabeth  Simpson 
and  her  husband  mortgaged  the  "  pro- 
ceeds of  sale"  of  a  portion  of  the  un- 
sold property  comprised  in  this  settle- 
ment to  secure  the  repayment  of  800L 

By  the  second  settlement  (of  June, 
1857)  Elizabeth  Simpson,  "  in  pursuance 
of  the  power  vested  in  her  "  by  the  first 
settlement,  appointed  that,  subject  and 
without  prejudice  to  the  mortgage  of 
February,  1856,  the  trustees  of  that 
settlement  should  stand  possessed  of  the 
sums  of  money  to  be  produced  by  the 
sale  of  the  said  hereditaments  in  trust  for 
such  persons  and  for  such  purposes  as 
Elizabeth  Simpson,  whether  covert  or 
sole,  should  by  will  appoint ;  and,  in  de- 
ficit of  appointment,  for  her,  her  execu- 
tors, administrators  and  assigns. 

In  the  meantime,  on  the  15th  of  Feb- 
ruary, 1851,  Elizabeth  Simpson  made  her 
will,  whereby,  after  reciting  that  by  the 
first  settlement  the  premises  thereinafter 
mentioned  and  devised  were  settled  and 
conveyed  to  her  with  power  to  appoint, 
she  ''  in  pursuance  of  such  deed  enabling 
her  in  that  behalf,"  devised  and  i^)pointed 
certain  specified  property  (describing  it 
as  real  estate)  to  her  eldest  son  John 
Simpson ;  and  certain  other  real  estate  to 
her  second  son  Edward  Simpson ;  and 
certain  other  real  estate  to  her  third  and 
only  other  son  Ambrose  Simpson. 

In  August,  1863,  Elizabeth  Simpson 
died.  A  few  days  afterwards  each  of  her 
three  sons,  John  Simpson,  Edward  Simp- 
son and  Ambrose  Simpson,  executed  a 
memorandum  in  writing,  giving  to  bis 
sisters  Ellen  Simpson,  Elizabeth  Simpson 
the  younger,  and  Jane  Simpson,  the  three 
defendants,  all  his  interest  under  his 
mother's  will. 

In  August,  1869,  Lionel  Simpson  (the 


husband  of  Elizabeth  Simpson)  made  his 
will,  and  thereby  gave  all  his  propertj, 
real  and  personal,  to  his  daughters,  the 
three  defendants,  and  appointed  them 
joint  executrixes.  He  died  in  September, 
1869.  In  the  year  1877  the  mortgage 
debt  of  800Z.,  and  the  securities  for  the 
same,  were  transferred  to  the  three  de- 
fendants. 

The  defendants,  by  their  statement  of 
defence,  submitted  that,  owing  to  the 
execution  by  Elizabeth  Simpson  the  elder 
of  the  second  settlement,  her  will  did  not 
operate  on  the  property  comprised  in  the 
first  settlement;  but  that  the  property 
passed  as  personal  estate  to  Lionel  Simp* 
son  as  her  administrator,  and  then  to  the 
defendants  under  his  will. 

The  question  now  arose  whether  the 
will  of  Elizabeth  Simpson  operated  as  an 
execution  of  the  power  created  by  the 
subsequent  deed. 

Mr.  Warmingtonj  for  the  plaintiff  the 
surviving  trustee,  submitted  the  point  to 
the  Court,  and  referred  to 

Boyea  v.  Oook,  49  Law  J.  Bep.  Ghanc. 
850 ;  Law  Bep.  14  Oh.  D.  58. 

[Ejlt,  J. — Does  not  the  reference  in  the 
will  to  the  power  contained  in  the  first 
settlement  shew  a  sufficient ''  contrary  in- 
tention "  within  the  meaning  of  sections 
24  and  27  of  the  Wilb  Act  ?] 

Mr.  Levetif  for  the  defendants. — Under 
sections  24  and  27  of  the  Wills  Act,  a 
general  gift  may  be  a  good  execution  of 
a  general  power  of  appointment,  although 
the  power  was  created  after  the  date  of 
the  will.  But  no  case  has  yet  deoided 
that  a  will,  referring  to  a  particular  power, 
and  not  containing  the  usual  words  '*  in 
exercise  of  every  or  any  other  power  in 
anywise  enabling  her,"  or  words  to  the 
like  effect,  can  operate  as  an  executioi) 
of  a  new  power  created  after  the  date  of 
the  will. 

The  defendants  are  entitled  to  the  pro- 
perty in  any  event:  First,  if  the  will 
operated  as  a  good  execution  of  the  power, 
under  the  will  and  the  several  memoranda 
signed  by  their  brothers ;  secondly,  if  the 
will  did  not  execute  the  power  the  pro- 
perty passed  to  their  £ather  as  personal 
estate  as  his  wife's  administrator,  and 
then  to  the  defendants  under  his  wflL 
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Kat,  J.  (on  May  18),  after  stating  the 
{acts  of  the  ease  as  set  oat  above,  and 
ezpreflsing  his  opinion  that  the  first  settle- 
ment was  so  worded  as  to  effect  a  complete 
conversion  of  the  property,  and  that  it 
mnst^  therefore,  be  treated  as  personal 
estate,  said — Then  what  was  the  effect  of 
the  will  of  Elizabeth  Simpson  P  Was  it 
revoked  by  the  snbseqnent  settlement,  or 
did  it  execute  the  power  contained  in  that 
settlement?  My  impression  is,  that  it 
was  revoked  by  the  subsequent  settle- 
ment. But,  if  not  revoked,  it  did  not,  in 
my  opinion,  execute  the  power  in  the 
sabsequent  settlement,  because  it  ex- 
pressly refers  to  the  power  contained  in 
the  first  settlement.  It  was,  therefore, 
inoperative  to  pass  any  part  of  the  pro- 
perty. 


Soliciton — Crawley  &  Arnold,  for  plaintiff;  Lewis 
&  Lewia,  for  defendants. 
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[IN  THE  COURT  OF  APPEAL.] 

James,  L.J. 
Cotton,  L.  J. 

Lush,  L.J.       >      whittnq  to  loomes. 
1881. 
Feb.  29. 

Mortgage-Deed  —  Stamp  —  Stamp  Acfj 
1870,  88.  9  and  17. 

A  mortgage'deed  of  leaseholds  by  demise 
made  in  1879  was  stamped  merely  with  a 
10s,  deed  stamp.  On  a  sale  by  the  mort- 
gagor ^  it  being  arranged  that  the  mortgagees 
were  to  be  paid  out  of  the  purcJiase-money^ 
and  to  join  in  the  assignment  to  the  pur- 
chaser,— Held  (affirming  Jessbl,  M.R.), 
thatf  notwithstanding,  the  purchaser  was 
entUled  to  have  the  mortgage- deed  stamped 
trith  the  full  ad  valorem  duty  stamp. 

This  was  an  appeal  by  the  vendor  of 
some  leasehold  promises  from  a  decision 
of  Jessel,  M.R.,  on  a  vendor  and  pur- 
chaser smnmons  declaring  the  purchaser 
9i|titl^  to  have  a  mor^ge-deed   pro- 


perly stamped  as  such  before  completion 
of  bis  purchase. 

The  case  is  reported  49  Law  J.  Rep. 
Chano.  617. 

Mr.  Davey  and  Mr.  Arthur  F.  Leach,  for 
the  appellant,  repeated  the  arguments 
used  in  the  Court  below,  and  cited,  in  addi- 
tion to  the  authority  there  cited, 

Matheson  v.  Boss,  2  H.L.  Cas.  286 ; 
Rutty  Y.  Benthal,  36  Law  J.  Bep. 
C.P.  194;  Law  Rep.  2  C.P.  488. 
Mr.  Bardswell,  for  the  purchaser,  was 
not  heard. 

James,  L.J. — The  Master  of  the  Rolls 
said  in  this  case,  ''When  1  say  the 
question  is  unarguable  I  only  mean  that 
I  think  so."  I  quite  agree  with  the 
Master  of  the  Rolls  that  this  point  is  per* 
fectly  unarguable  for  any  effectual  pur- 
pose. The  purchaser  says,  Here  is  a 
title-deed ;  it  ought  to  be  stamped  with  a 
proper  stamp,  and  it  is  not  so  stamped. 
As  long  as  it  is  not  stamped  with  a  pro- 
per stamp  he  cannot  use  it  for  any 
purpose,  whether  to  defend  his  title  or 
attack  a  wrongdoer.  It  is  impossible  to 
say  he  will  not  want  it ;  he  may  have 
occasion  to  fall  back  on  this  very  deed 
to  protect  himself  against  an  incum- 
brance for  the  purpose  of  deducing  the 
legal  title,  and  therefore  the  deed  is  still 
in  effect  a  deed.  The  deed  cannot  be  set 
aside,  and  you  could  not  safely  put  the 
deed  in  the  fire  and  say  it  has  answered 
its  purpose.  The  purchaser  wants  it  as 
part  of  his  title,  and  he  has  a  right  to 
have  it  in  a  state  in  which  it  will  be 
available.  The  deed  ought  to  be  stamped. 
The  appeal  will  be  dismissed. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
The  purchaser  may  clearly  require  this  as 
a  deed  for  certain  purposes,  even  if  he  may 
not  hereafter  require  it  as  a  mortgage- 
deed.  Then  can  it  be  put  in  evidence  ? 
It  cannot  as  a  mortgage-deed,  because  it 
is  not  properly  stamped. 

But  it  is  said  it  is  sufficiently  stamped 
as  a  deed,  and  therefore  can  be  put  in 
evidence.  That  is  not  as  a  deed  aimpli- 
citer.  It  is  what  is  described  in  the 
schedule  to  the  Act  as  a  mortsage-deed, 
and  when  we  look  at  the  schedule  we 
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find  thai  the  only  thing  that  can  be  pro- 
perly stamped  with  a  10«.  stamp  is  a  deed 
of  any  kind  whatever  not  described  in 
this  scbednle.  But  this  is  described  in 
the  schedule  otherwise  than  as  a  deed 
aimpliciter.  It  is  described  as  a  mortgage- 
deed,  and  therefore  the  10«.  stamp  is  not 
suflGlcient  to  let  it  in  as  a  deed  for  the 
purpose  of  shewing  that  the  legal  estate 
has  been  conveyed. 

The  cases  which  have  been  referred  to 
have  really  no  application,  whether  they 
are  right  or  wrong.  In  one  case  the 
receipt  was  admitted  although  not  duly 
stamped  as  a  receipt,  not  as  anything 
that  required  ^  stamp  under  the  Act  of 
Parliament,  but  as  something  that  did 
not  require  a  stamp  under  the  Act.  Here, 
if  this  is  required  by  the  purchaser,  it 
must  be  required  as  something  that  does 
require  a  stamp ;  and  this  stamp  is  not 
sufficient.  So  in  the  case  of  a  deed  which 
contained  an  agreement  to  consent  to 
something ;  it  was  not  required  as  a  deed 
or  power  of  attorney,  but  simply  to  shew 
a  consent,  and  a  consent  in  writing,  to 
what  had  been  done.  In  my  opinion  the 
objection  of  the  purchaser  is  well  founded. 

Lush,  L.J. — I  am  of  the  same  opinion. 
The  Court  is  not  entitled  to  speculate  as 
to  whether  the  purchaser  may  or  may 
not  have  occasion  to  use  the  deed. 

A  purchaser  is  entitled  to  have  every 
deed  forming  a  step  in  his  title  in  such  a 
shape  that  he  can,  if  he  need  it,  give  it  in 
evidence. 

Appeal  dismiised  wilh  costs. 


Solicitors — Hunter,  Gwatkin  &  Hayneo,  for  appel- 
lant ;  Lozley  &  Morlej,  for  purchaser. 


19.    J 


re  METHUEN  AND  BLOU. 


Jessbl,  M.B. 

1881 
March 

WUl — OonstrucHon — Besiduary  Legates 
— After^pv/rchased  Real  Estate. 

A  made  a  will  whereby  she  '*  committed 
to  paper ^*  her  "wishes  respecting  the  dis- 
posal of*  her  "  property  "  and  left  **  every- 
thing  she  was  possessed  of"  to  her  sister  for 
life ;  and  after  her  death  she  "  gave  cmd 
devised  "  certain  legacies^  and  concluded  hy 
appointing  her  two  nephews  {naming  (hem) 
"  her  executors^  amd  the  loiter  residuary 
legatee"  Afterwards  she  made  a  oodicQ 
which  referred  only  to  some  of  the  legaciet 
given  hy  her  wiU,  She  had  no  real  property 
at  the  date  of  her  will  or  codicil,  but  ^he 
purchased  some  subsequently,  and  it  belonged 
to  her  at  her  death : — Held,  that  her  real 
property  did  not  pass  by  her  ufilL 

Hughes  V.  Pritohard  (46  Law  J.  Rep. 
Ghanc.  840 ;  Law  Bep.  6  Ch.  D.  24)  die- 
ti'nguished, 

Dorothy  Plumptre,  spinster,  made  her 
will  in  1854,  which,  so  &r  as  is  material, 
was  as  follows :  "  I  commit  to  paper  mj 
wishes  respecting  the  disposal  of  my  pro- 
perty, and  give  this  as  my  last  will  and 
testament.  Everything  I  am  possessed  of 
I  leave  to  my  dearest  sister  Sophia 
Plumptre,  for  her  life.  After  her  death  I 
give  and  devise  as  here  annexed."  Then 
Allowed  several  specific  and  pecuniary 
legacies,  some  of  which  were  expressed  to 
be  "  devised  "  to  the  legateea.  And  the 
will  concluded  thus :  "Biy  two  nephews, 
Henry  Hoare  Methuen  and  Franaa  Ptol 
Methuen,  I  leave  my  executors,  and  the 
latter  residuary  legatee.*'  In  1869  the 
testatrix  made  a  codicil  to  her  will,  but  it 
referred  only  to  some  legacies  given  by  it 
Subsequently  sbe  purchased  some  free- 
hold property,  and  it  belonged  to  her  at 
the  tune  of  her  death. 

F.  P.  Methuen  having  contracted  to 
sell  a  portion  of  this  property,  the  pur- 
chaser took  the  objection  that  he  had 
shewn  no  title  to  it;  and  a  vendor  and 
purchaser  summons  which  raised  that 
question,  and  had  been  adjourned  into 
Court,  now  came  on  for  hearing. 

Mr.  Whitehome,  for  the  vendor.— The 
will  begins  by  a  statement  thai  the  tea- 
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tatrix  WM  oommiiting  to  paper  "her 
wishes  as  to  the  disposalof  her  property." 
Thai  must  mean  aU  her  property,  what- 
ever it  might  he;  and  sinoe  the  will 
speaks  as  f^m  the  date  of  her  death,  it  is 
imnAlerial  that  these  freeholds  were  pur- 
chased after  ihe  date  of  her  will. 

Next,  she  leaves  "everything  she  is 
possessed  of  "  to  herlrister  for  life.  That 
dearly  makes  the  sister  tenant.for-life  of 
all  the  testatrix's  property ;  and  the  next 
words,  "  After  her  death  I  give  and  devise 
as  here  annexed,"  are  so  connected  with 
the  gifib  for  life  that  they  must  refer  to, 
and  pass,  the  same  property.    In 

BanenfcH  v.  Oolknan^  9  Mee.  ft  W. 
481;  12  Sim.  588;  11  Law  J. 
Bep.  Exoh.  114, 
a  will  contained  iheee  words :  "  It  is  my 
will  and  pleasure  that  M.  and  C.  shall 
divide  equally  between  them,  as  residuary 
legatees,  whatever  I  may  die  possessed  of." 
And  it  was  held  that  this  gifb  passed  real 
estate.    In 

PUman  v.  Stevens^  15  East,  505, 
the  testator  devised  as  follows :  "  I  five 
and  bequeath  all  that  I  die  possessed  of, 
real  and  personal,  of  what  natoie  and  kind 
soever,  iwter  my  jnst  debts  are  paid.  I 
appoint  P.  my  residnarv  legatee  and 
exeontor."  It  was  held  that  P.  took  the 
testator's  residnaiy  real  estate  in  fee- 
simple.  The  Court  is  not  precluded, 
merelv  by  ihe  use  of  the  word  "  legatee," 
from  holding  that  a  person  so  designated 
takes  real  estate  where  the  will  shews,  as 
I  submit  this  does,  a  plain  intention  that 
he  shall  take  it. 

The  case  of 

Eughei  V.  Piriiehcml  (vbi  supra) 
was  verv  like  this,  and  is  a  strong  autho- 
rity in  favour  of  the  purchaser.  There 
a  testator  commenced  his  will  by  saying, 
"  As  to  my  estate  which  Qod  has  been 
pleased  to  bestow  upon  me,  I  do  make 
and  ordain  this  my  last  will  and  testa- 
ment as  follows."  Then  after  making 
various  devises  and  bequests,  he  con- 
chided  thus :  ''  I  make  li.  P.,  B.  H.  and 
O.  P.  my  residuaiy  legatees."  The  Court 
of  Appeal  held  that  these  persons  took 
the  testator's  real  estate  not  specifically 
mentioned  in  his  will.  Your  Lordship, 
in  giving  judgment,  pointed  out  that,  d- 
though  the  appointment  of  residuary 
Vol,  ^,— 0«AMc 


legatees  standing  alone  would  have  been 
a  gifb  of  the  jpersonal  estate  only,  yet 
that  was  modified  by  the  first  words  of 
the  will,  which  amounted  to  a  declaration 
that  the  testator  intended  by  his  will  to 
dispose  of  all  his  estate  real  and  personal ; 
that  he  intended  ta  do  it,  and  did  do  it  by 
the  subsequent  words. 

He  remrred  also  to  the  following 
cases: — 

Kellett  V.  KeUeU,  8  Dow,  248 ; 
Winchu  V.  Wvidus,  6  De  Gex,  M.  A 
O.  549 ;  26  Law  J.  Rep.  Chano. 
185; 
Thomas  v.  Pheips^  4  Russ.  348 ; 
Warren  v.  Newton^  Drew.  464 ; 
Singleton  v.  TomUnson^  Law  Rep.  3 
App.  Cas.  404. 
Mr.  Wintle^  for  the  purchaser. — The 
opening  words  of  the  will  are  merely 
expressive  of  au  intention,  and  do  not 
amount  to  words  of  giffc.     Consequently 
there  is  nothing  to  qualify  the  ordinary 
meaning     of     the     words     ''residuary 
legatees." 

He  wss  stopped  by  the  Court. 

The  Mastbb  ov  thi  Rolls. — I  must 
begin  by  stating  a  fact,  which,  to  my 
mind,  is  not  without  importance,  namely, 
that  at  the  date  of  her  will  the  ladv  had 
no  real  estate.  I  say  that  is  not  without 
importance,  because,  although  there  is  a 
presumption  against  a  person  who  tnakes 
a  will  dying  mtestate  as  to  any  part  of 
the  property  which  he  has,  that  presump- 
tion is  not  so  strong  as  regards  property 
which  he  has  not,  and  which,  as  mr  as  we 
know,  he  had  no  intention  of  acquiring. 
That  docs  appear  to  me  to  be  not  im- 
material. I  do  not  say  it  is  very  material, 
or  very  strong,  but  it  is  not  immaterial. 
It  does  weigh  as  regards  the  presumption 
as  to  a  person  not  intending  to  die  in- 
testate. 

Now  this  lady,  having  only  personal 
estate,  begins  her  will  in  this  way :  ''  I 
commit  to  paper  my  wishes  respecting 
the  disposal  of  my  property."  That  does 
not  dispose  of  her  property — it  is  only  a 
statement  of  her  wishes  respecting  the 
disposal  of  her  property,  it  does  not 
follow  that  her  wishes  would  dispose  of 
the  whole  of  her  property.  It  may  well 
be  that  her  wishes,  up  to  ihat  time,  only 
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related  to  port  of  her  property,  and  still 
these  words  are  fulfilled.  It  is  only  her 
wishes  as  to  her  disposal  of  it,  and  is  dif- 
ferent to  the  will  we  had  in  Hughes  y, 
PrUchardf  because  there  it  was,  *'  As  to 
my  estate  which  Ood  has  been  pleased  in 
his  good  providence  to  bestow  upon  me, 
I  do  make  and  ordain  this  to  be  my  last 
will  and  testament  as  follows,  that  is  to 
say."  I  read  that  to  mean,  "  I  do  by  this 
my  will  dispose  of  all  my  estate  real  and 
personal ;"  whereas  here  it  is  only  com- 
mitting  to  paper  the  lady's  wishes  respect- 
ing her  disposal  of  the  property.  Her 
wishes  may  have  fallen  shoit  of  the  dis- 
posal of  the  entirety.  Therefore  to  that 
extent  it  is  distinguishable.  But  even 
assuming  that  the  opening  words  of  this 
will  are  not  distinguishable  from  the 
opening  words  of  the  will  in  Hughes  v. 
Fritchardy  I  will  read  an  extract  from 
the  judgment  of  Lord  Justice  Bramwell, 
whicb  I  take  in  preference  to  my  own  for 
a  very  obvious  reason.  He  says :  '*  The 
testaiorbegins  by  saying,  'As  to  my  estate, 
I  do  make  and  ordain  this  my  last  will 
and  testament.'  Mr.  Bigby  made  a  sug- 
gestion that  the  word  'whole'  was  not 
there,  but  I  have  always  understood  that 
when  you  speak  of  a  Uiing  yon  need  not 
amplify  the  expression  by  using  the  word 
'  whole,'  and  that  when  a  man  says,  '  As 
to  my  estate,'  it  is  the  same  as  if  he  had 
said,  'As  to  the  whole  of  my  estate.' 
But  it  is  true  that  though  he  says,  'I 
ordain  this  to  be  my  last  will  and  testa- 
ment,' if  he  had  omitted  to  dispose  of 
any  portion  of  it,  it  would  follow  then 
that  the  intention  he  had  expressed  would 
be  unfulfilled  as  to  a  part  of  his  estate." 
So  that  even  as  to  those  words  he  does 
not  take  them  to  mean,  as  I  thought  they 
did  mean  in  that  particular  will,  "  I  do 
dispose."  The  words  were,  "As  to  my 
estate  I  do  make  and  ordain  this  my  last 
will  and  testament"  The  Lord  Justice 
did  not  read  them  to  be  of  so  great  im- 
portance, and  thought  them  not  equivalent 
to,  "  I  do  dispose." 

The  question  in  Hughes  v.  Pritohard 
turned,  therefore,  on  the  use  of  words 
which  we  have  not  got  here-— that  is,  we 
have  no  direct  gift  of  real  property. 
Now,  in  Hughes  v.  Pritehard  I  said  this : 
'*  That  being  so^  apd  finding  in  the  will  a 


disposition  of  parts  of  bis  property "— 
"real  property"  it  should  be  put,  but 
that  has  slipped  out  of  the  ropoii,  or 
perhaps  I  did  not  use  it — "  with  that  ap- 
pointment of  residuary  legatees,  why  are 
we  not  to  say  that  the  expressions  in  the 
former  part  of  the  will  are  entitled  to  as 
much  consideration  as  the  expressions  in 
the  latter  part,  and  that  he  intended  these 
three  people  to  take  the  residue  of  lus 
property  ?  " — ^that  is,  of  course,  his  real 
property.  Then  Lord  Justice  James  puts 
it  on  that  ground  expressly,  and  so  does 
Lord  Justice  Bramwell;  so  that  whn 
you  come  really  to  examine  the  case,  it 
turned  on  the  fact  not  merely  of  the 
general  words  at  the  beg^inning,  bntof  the 
gift  of  real  property  found  in  the  will 

Now,  in  this  case  I  have  nothing,  as  I 
said  before,  but  a  statement  of  a  com- 
mittal to  paper  of  the  wishes  of  the  tes- 
tatrix respecting  the  disposal  of  her 
property.  I  am  repeating  myself,  bat 
those  wishes  may  not  extend  to  the  dis- 
posal of  the  whole  of  her  property.  It  is 
not  like  saying,  *'  As  to  the  property  I 
am  possessed  of  or  entitled  to,  I  dispMe 
thereof  as  follows."  I  think  these  are 
words  which  give  me  very  little  assist- 
ance. Then  she  goes  on :  "  Everything  I 
am  possessed  of  I  leave  to  my  sister 
Sophia  Plumptre  for  her  life."  In  mj 
opinion,  having  regard  to  the  Wills  Aot» 
and  having  regard  to  the  expreasions  used, 
Sophia  Plumptre  takes  this  property  for 
Ufe.  I  wish  to  say  that  distinctlv— I  do 
not  wish  to  be  misunderstood :  but  she 
takes  it  because  she  takes  everything. 
There  is  nothing  I  can  find  to  cut  down 
the  meaning  of  the  words  **  eveirthbg  I 
am  possessed  of."  But  althougn  evny- 
thing  is  left  to  a  person  for  life,  it  doee 
not  follow  that  everything  is  left  after  her 
decease.  Although  words  have  been  used 
which,  having  regard  to  their  nataral 
meaning,  or  haviuff  regard  to  the  oparap 
tion  of  the  Wills  Act,  would  pass  efeiy- 
thing  she  had  to  her  sister  for  lile^  tfarn 
is  no  indication  of  an  intention  to  shew 
that  the  remainderman  must  noooasanly 
take  all  that  is  given  to  the  tenanVfor^ifa 
It  would,  to  my  mind,  have  made  a  verj 
great  difference  if  specific  freehold  pro- 
perty had  been  given  by  the  will  itseii^ 
and  then  the  residue  over.    We  have  not 
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got  that  here.  All  we  find  is,  that  after 
the  death  of  her  sister  there  are  a  great 
namber  of  "pecuniary  legacies  or  specific 
legacies  consisting  of  personal  estate,  the 
will  winding  up  with  a  specific  gift  of 
certain  pictures.  It  does  not  appear  to 
me  that  there  is  in  this  will  that  amount 
of  context  which  is  necessary  to  ^ve  to 
**  residuary  legatee "  the  meaning  of 
**  residuary  devisee."  If  I  were  asked  as 
to  the  testatrix's  own  intentions  I  should 
have  very  little  doubt  about  it. 

The  cases  are  not  in  a  satisfactory  st^tte, 
and  I  should  be  glad  therefore  to  en- 
courage an  appeal  in  this  case ;  and  as  the 
purchaser  has  succeeded  I  dismiss  the 
summons  with  costs. 


Solieiton — ^Bridges,  Sawtell  &  Co.,  for  vendor; 
Fhilpot  &  Son,  agents  for  Momll  &  Son, 
OzfOTd,  for  pnrduuser. 


Jesssl,  M.B.  1  r 

1881  >  ^^    OBUNDT,     KBB8HAW 

M.„4  26.    J  AND  COMPANY. 

Practice— Costs —Third  Parly— Tcuoa^ 
Hon  as  between  Solicitor  and  Client — Party 
and  Party  Costs— Solicitors  Act,  1843  (6 1> 
7  Via.  c.  79),  s.  38. 

The  soliciitoTS  of  a  company  on  the  with- 
drawal  of  a  petition  for  its  winding-up 
gave  the  petiiioners*  soUoiiors  a  written 
undertaking  "  to  pay  aU  proper  costs  and 
charges  incident  to  and  recoverable  under 
the  petition,  such  costs  in  case  of  difference 
to  he  taaedJ*  The  petitioners*  solicitors 
euhseguenily  deUverea  their  hiU  to  the  soli- 
citors of  the  company,  but  they  were  unable 
to  a^ree  the  amount.  The  company  sub- 
Boquentty  obtained  an  order  of  course  under 
section  38  of  the  SoUeitors  Act,  1843  (the 
third  party  section),  for  the  taxation  of  the 
Mtt:— Held,  on  motion  to  ddseharge  the 
order,  ttat  the  undertaking  was  one  to  pay 
party  and  party  costs,  thatsection9%  of  the 
Sdieitors  Act,  1843,  referred  only  to  the 
tarnation  of  soUdtor  and  client  costs,  that 
the  company  were  not  third  parties  within 
the  section,  and  thcU  the  order  was  therefore 


irregular  and  m/iut  be  discharged  with 
costs. 

In  re  Hartley  (30  Beav.  620)  considered 
and  explained, 

Semble,  that  if  on  a  party  and  party 
taxaUon,  where  the  party  taking  the  taxa- 
tion pays  the  costs,  the  solicitor  whose  bill  is 
under  taxcdion  delivers  an  extortionate  biU 
with  the  view  of  increasing  the  costs  of 
taxation,  the  Taxing  Master  has  a  discretion 
and  can  report  the  circumstances  specially, 
and  the  Court  has  authority  in  such  a  case 
not  only  to  deprive  the  solicitor  of  his  costs, 
but  also  to  make  him  pay  the  costs  of 
taxaJtion, 

On  the  21st  of  January,  1881,  a  peti* 
tion  for  the  winding  up  of  the  Bedford 
Brewery  and  Malting  Company  was  pre- 
sented by  Ornndy,  Kershaw  &  Co.  as 
solicitors  for  Gk)odenongh  and  another. 
Before  the  petition  came  on  to  be  heard 
the  company  paid  the  debt  in  respect  of 
which  the  petition  was  presented,  and  on 
the  2nd  of  February,  1881,  Messrs. 
Hulton  if  Lister,  the  solicitors  of  the 
company,  gave  Messrs.  Orundy,  Kershaw 
in  Co.  an  undertaking  in  the  following 
terms: — 

"  The  Bedford  Brewery  Company. 

"  Dear  Sirs, — In  consequence  of  your 
withdrawing  the  petition  for  the  winding 
up  of  this  company,  we  undertake  to  pay 
all  proper  costs  and  charges  incident  to 
and  recoverable  under  such  petition. 
Such  costs,  in  case  of  difference,  to  be 
taxed.  Yours  truly, 

*'  Hulton  i  Lister. 

'^  Messrs.  Grundy,  Kershaw  i  Co." 

The  petition  was  accordingly  with- 
drawn, and  Orundy,  Kershaw  i  Co.  sent 
to  Hulton'.^  Lister  a  bill  of  their  costs, 
headed,  "  In  the  matter  of  the  Bedford 
Brewery  and  in  the  matter  of  the  Com. 
panics  Acts,  Messrs.  Orundy's  chaiges." 

The  i^mount  of  the  bill  could  not  be 
agreed,  and  on  the  2nd  of  March  (}rundy, 
^arshaw  i  Co.  were  served  with  a 
common  order  to  tax  the  bill,  dated  the 
25th  of  February,  1881,  made  on  the 
petition  of  tiie  Bedford  Brewery  Company 
as  third  parties,  under  section  38  of  the 
Solicitors  Act,  1843,  and  ordering  in  the 
usual  way  that^  if  a  sixth  should  be  taxed 
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off,  Omndj,  Kershaw  &  jOo.  should  pa; 
the  costs  of  taxation. 

Upon  the  taxation  Grundy,  Kershaw 
&  Co.  contended  that  the  order  of  the 
25th  of  February  was  irregular  as  in- 
applicable to  a  taxation  as  between  party 
and  party,  upon  which  scale  the  costs 
were  payable  under  the  undertaking,  but 
they  proposed  before  the  Master,  and 
afterwards  by  letter  to  Hulton  &  Lister, 
that  the  Master  should  treat  the  order  of 
the  25tb  of  February  as  made  under  the 
petition  to  wind  up,  and  as  an  order  for 
the  taxation  of  the  petitioners'  costs  and 
payment  thereof  by  the  company. 

The  offer  was  not  accepted,  and  a 
motion  was  now  made  on  behalf  of 
Ghrundy  h  Co.  that  the  order  of  the  25th 
of  February,  1881,  might  be  discharged 
with  costs  to  be  paid  by  the  company. 

Mr,  OozenS'Hardy,  for  the  motion. — 
I  submit  that  the  order  of  the  25th  of 
February  is  irregular,  as  an  order  under 
the  38th  section  of  the  Attorneys  and 
Solicitors  Act,  1843,  can  only  be  made 
when  the  taxation  is  as  between  solicitor 
and  client;  the  costs  payable  under  the 
undertaking  given  by  Hulton  &  Lister 
are  costs  as  between  party  and  party  only. 
Moreover,  the  undert-aking  by  Hulton  & 
Lister  was  a  personal  one,  and  the  order 
to  tax  should  have  been  obtained  in  their 
name,  and  not  in  that  of  the  company. 

Mr.  RomeTf  for  the  company. — 1  submit 
that  this  case  is  within  the  words  of  sec- 
tion 38  of  the  Solicitors  Act,  1843,  and 
that  the  bill  delivered  is  properly  taxable 
under  the  section. 

The  company  were  third  parties  so  far 
as  Grundy,  Kershaw  &  Go.  were  con- 
cerned, and  were  entitled  to  an  order  of 
course  under  the  section — 

In  re  Hartley  {yhi  supra)  ; 

Vinc&ni  ▼.  Venner,  1  Myl.  &  K.  212. 

The  Master  or  the  Bolls. — This  is 
an  application  to  discharge  an  order  of 
course  for  the  taxation  of  a  solicitor's^  bill. 
The  order  has  been  obtained  under  a  veiy 
extraordinaiT  misapprehension  of  what 
the  rights  of  the  parties  really  are. 

The  solicitors  whose  bill  was  taken  in 
were  the  solicitors  of  the  petitioners,  who 
petitioned  for  the  winding-up  of  a  com- 


pany. The  company  did  not  Uke  the 
petition  to  go  on,  and  their  solicitors  oa 
the  2nd  of  February,  1881,  -wrote  this 
letter.  [His  Lordship  read  the  letter 
above  set  out.]  The  offer  contained  in 
the  letter  was  accepted  and  the  petition 
withdrawn. 

The  meaning  of  that  letter  is  so  plain 
that  1  can  only  use  the  words  of  it.  It 
is  an  undertaking  to  pay  by  the  solicitors 
of  the  company.  The  company  ia  alJaged 
to  be  insolvent,  and  therefore  the  soli- 
citors give  their  personal  undertaking  to 
pay  the  petitioners'  costs.  They  per- 
fectly well  knew  (at  least  I  must  assome 
so)  that  *'  we  undertake  to  ^aj  "  made 
them  personally  liable.  And  I  do  not 
suppose  they  were  ignorant  of  the  fact 
that  it  would  not  do  for  the  company  to 
undertake  to  pay,  because,  if  another 
windinff-up  petition  had  intervened,  tha( 
undertaking  would  not  have  been  of  any 
avail.  Independently  of  the  company 
being  insolvent,  therefore,  there  was  an 
excellent  reason  why  they  should  give 
their  personal  undertaking,  because  no- 
thing but  that  or  cash  would  have  been 
accepted  by  the  petitioners. 

Then,  having  given  that  undertaking  to 
pay,  and  the  petition  having  been  with- 
drawn, Messrs.  Grundy,  Kershaw  A  Co. 
send  in  a  bill  of  costs  to  Messrs.  Holton 
&  Idster,  and  they  head  it,  "  In  the  matter 
of  the  Bedford  Brewery  and  in  the  matter 
of  the  Companies  Acts,  Messrs.  Grund/s 
charges."  They  do  not  make  oat  the  bill 
to  anybody,  hi  fact,  it  is  a  bill  against 
their  own  client,  but  it  would  be  Hmited 
to  party  and  party  costs,  and  the  only 
person  they  could  ohaige  in  law  would  to 
their  own  client,  or  Measra.  Hulton  A 
Lister,  under  their  undertaking ;  but  the 
latter  were  only  liable  to  pay  the  '*  costs 
and  charges  incidental  to  and  reooverihle 
under  the  petition  *' — that  is,  party  and 
party  costs — and  they  were  to  be  taud 
in  case  of  difference. 

Now  if  Menrs.  Hulton  A  lister 
wanted  them  taxed,  their  course  was  a 
veiy  simple  one — that  was,  to  take  out  a 
summons  and  set  them  taxed  under  the 
agreement.  They  could  not  tax  under 
section  88  of  the  Solicitors  Aot^  1843 
(the  third  party  ohuse),  beoanae  the  third 
party  clause  only  appUes  to  aolioitor  and 
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client  oosta.  The  taxation  under  section 
38  IB  a  taxation  between  solicitor  and 
dienty  and  is  conducted  in  a  totally  dif- 
ferent way  to  a  taxation  between  party 
and  party.  In  an  ordinary  taxation  be- 
tween  party  and  party  the  costs  of  the 
taxation  are  borne  by  the  person  taking 
the  taxation.  I  am  by  no  means  pre- 
pared to  say  that  that  is  a  universal  rule 
which  cannot  be  disregarded.  No  doubt 
there  is  a  discretion  in  the  Taxine  Master, 
and  if  he  finds  a  solicitor  bringing  in  an 
extortionate  bill  with  the  view  of  in- 
creasing the  costs  of  taxation  so  as  to 
tfike  advantage  of  that  rule  I  have  no 
doubt  he  can  report  specially,  and  that 
the  Court  has  authority,  not  only  to  de- 
prive the  solicitor  of  costs,  but  make  him 
pay  costs  for  taking  such  an  improper 
proceeding.  But  tnat  is  merely  saying 
that  the  rules  may  be  abused,  and  that 
the  Court  is  strong  enough  to  punish 
such  abuse.  But  in  an  ordinary  case  the 
costs  of  taxation  are  not  paid  by  the 
solicitor  whose  bill  is  taxed,  but  by  the 
party  who  obtains  the  taxation,  whereas, 
under  orders  obtained  under  sections  37 
and  38  of  the  Solicitors  Act,  1843,  the 
costs  depend  upon  the  result  of  the  taxa- 
tion. If  more  than  one-sixth  is  taken  off 
the  solicitor  has  to  pay  the  costs  of 
taxation,  so  that  there  is  a  very  great 
difference  both  in  the  mode  and  the  result 
of  the  taxation. 

But,  beside  that^  there  is  another  ob- 
iection  to  the  order.  It  was  obtained  not 
by  Messrs.  Hulton  &  Lister,  who  undoubt- 
edly were  entitled  to  an  order  to  tax  (on 
the  usual  terms  of  being  liable  to  paj — 
that  is,  to  pay  the  amount  found  due  on 
the  biU,  and  also  the  costs  of  taxation), 
bat  it  was  obtained  by  the  alleged  insol- 
vent company  by  an  order  of  course,  and 
I  cannot  see  how  the  solicitors  could  get 
their  money  under  the  order,  because  if  the 
company  were  reallv  insolvent  as  idleged, 
of  course  they  would  not  get  it,  and  they 
might  become  mere  creditors  in  tiie  liqui- 
dation. Therefore  it  was  obtained  by  the 
wrong  people,  and  was  obtained  on  an 
allegation  that  the  solicitors  delivered  to 
the  petitioners — which  was  not  true— 
their  bill  of  costs  which  contained  im- 
proper charges,  and  therefore  they  asked 
for  taxation.   So  that  you  have  the  wrong 


petitioners,  wrong  jurisdiction  and  the 
wrong  order.  It  is  all  wrong — in  every 
wi^ — and  in  every  possible  way. 

That  being  so,  the  solicitors  move  to 
discharge  the  order. 

First  of  all,  it  is  alleged  that  the  deli- 
very of  the  bill  in  the  way  I  have  men- 
tioned does  not  amount  to  delivery  of  the 
bill  to  the  company.  Of  course  it  does 
not.  There  is  no  liability  on  the  part  of 
the  company  at  all  to  pay  these  costs — 
that  is,  no  direct  liability.  They  may  be, 
and  probablv  are,  liable  to  pay  Messrs. 
Hulton  &  Lister. 

Then  it  is  said  the  order  can  be  de- 
fended, first  of  all,  as  an  alleged  waiver, 
the  waiver  being  this,  that  the  solicitors 
very  properly  not  wishing  to  incur  costs 
for  nothing,  and  I  suppose  believing 
somebody  would  pay  them,  offered  to  let 
the  taxation  go  on  if  it  were  corrected 
and  made  a  taxation  of  party  and  party 
costs,  and  if  it  were  agreed  that  they  were 
to  have  the  costs  of  the  taxation.  That 
was  not  accepted.  If  it  had  been,  it 
would  have  been  a  waiver  as  far  as 
Messrs.  Hulton  &  Lister  were  concerned. 
But  not  being  accepted)  of  course  there 
is  no  waiver  of  their  strict  rights. 

Then  two  cases  were  relied  on,  as  to 
one  of  which  I  wish  to  say  a  word  or  two, 
because  it  is  imperfectly  reported.  I  have 
no  hesitation  in  saying  that  I  think,  under 
the  peculiar  circumstances  of  that  case, 
the  order  was  right.  Therefore  it  must 
not  be  supposed  that  any  observations  I 
make  on  the  case  involve  the  opinion  that 
the  order  made  was  wrone.  But  the  case 
is  so  imperfectly  reported  that  it  might 
mislead  anyone  who  did  not  look  at  it 
minutely.  The  case  I  refer  to  is  that  of 
In  re  Hartley,  The  facts  were  that  there 
was  a  suit  of  Milne  v.  WUd  and  a  cross 
suit,  and  by  agreement  the  suits  wore  com- 
promised between  Milne  and  Wild,  on  the 
terms  that  the  costs  of  Milne  incurred  in 
the  suits  should  be  paid  by  Wild.  It 
does  not  say  in  the  report  *'  incurred  as 
between  solicitor  and  chent,"  but  it  seems 
to  have  been  so  on  looking  at  Mr.  Follett's 
argument,  who  cites  an  unreported  case 
of  Be  Bellme — in  which  the  compromise 
was  that  the  costs  were  to  be  taxed  as 
between  solicitor  and  client — and  from  the 
judgment  of  the  Master  of  the  Bolls,  who 
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speaks  in  this  way  of  ihat  case :  "  I  was 
referred  bj  Mr.  Follett  to  a  case  in  which 
I  decided  the  point.  I  find  I  there  re- 
ferred to  Vincent  v.  Feimer,  which  ex- 
pressly decides  the  case."  Now  in  Vincent 
Y.  Vewner  there  was  an  agreement  for  com- 
promise, and  the  costs  of  the  suit  as 
between  solicitor  and  client  were  to  be 
paid  by  the  petitioner.  So  that  Vincent  y. 
Venner  and  Be  BeUyse^  which  were  said 
bv  the  Master  of  the  Bolls  to  be  in  point, 
did  contain  the  words  "  as  between  soli- 
citor and  client,''  and  I  have  no  doubt 
that,  though  the  word  '* incurred"  is 
used  in  Mr.  Beavan's  report,  he  means  to 
have  said  "  incurred  as  between  solicitor 
and  client."  I  have  no  doubt  whatever 
from  the  argument  and  judgment  in  the 
case  of  In  re  Hartley^  that  the  costs  were 
to  be  paid  as  between  solicitor  and  client* 
The  next  point  in  the  case  was  this :  The 
costs  being  payable  as  between  solicitor 
and  client  Dy  WOd,  Hartley  delivered  his 
bill  of  costs  to  Wild — that  is  (as  it  was 
put  in  the  argument),  he  adopted  the 
agreement.  Hartley  then  soneht  to  dis- 
charge the  order  of  course  obtained  by 
Wild  under  the  third  party  clause,  on  the 
ground  that  Wild  was  not  liable  to  pay 
except  by  contract  between  himself  and 
Milne,  and  that  that  ought  not  to  affect 
Milne's  liability  to  pay  Bjurtley. 

The  answer  was,  that  he  (Hartley) 
had  adopted  the  agreement  as  between 
Milne  and  Wild  wat  he  was  to  look 
to  Wild  for  payment,  that  the  terms  of 
the  third  party  clause  were  wide  enough 
to  include  the  costs,  and  that  under  the 
circumstances,  Hartley,  having  delivered 
the  bill  to  Wild,  could  not  complain  of 
Wild  obtaining  the  order  for  taxation  under 
the  third  party  clause.  But  it  is  clear  that 
Hartley,  being  treated  as  having  adopted 
Wild  as  his  paymaster,  was  not  injured  at 
all ;  he  got  the  costs  taxed  in  exactly  the 
same  way  as  they  would  have  been  taxed 
against  Milne — that  is,  under  the  third 
party  clause.  The  costs  of  taxation  of 
course  followed  the  usual  rule  as  to  the  one- 
sixth,  and  the  only  difference  was  that 
Wild,  against  whose  solvency  not  a  word 
was  saia,  was  substituted  for  Milne ;  but 
that  was  done  by  his  own  act  in  sending 
the  bill  to  Wild.  If  he  had  declined  to 
send  the  bill  to  Wild,  and  had  sent  it  to 


Milne,  probably  the  decision  would  have 
been  the  other  wa^.  That  being  so,  it  is 
no  authority  in  this  case,  where  the  oosifl 
are  to  be  paid  as  between  parfy  and  parlj, 
and  where  nothing  has  been  done  bj 
Messrs.  Orundy,  Kershaw  A  Co.  to  adopt 
the  company  as  their  paymaster,  and  they 
have  only  sent  the  biu,  headed  as  I  have 
said,  to  Messrs.  Hulton  &  Lister,  who,  as 
far  as  they  are  concerned,  are  their  pay- 
masters. The  result,  therefore,  is,  that  I 
must  discharge  the  order,  and  give  the 
applicants  their  costs  as  against  tiie  com- 
pany of  the  present  application. 

As  the  applicants  have  very  reasonably 
said  they  only  want  the  right  order, 
and  as  Mr.  Bomer  is  willinff  to  take  the 
right  order  on  behalf  of  Messrs.  Hulton 
A  Lister,  by  whom  he  is  instructed,  I  will 
now  make  an  order  to  tax  the  bill,  on  the 
application  of  Messrs.  Hulton  &  Lister, 
as  between  party  and  party  in  the  nsnal 
way. 

Solidton—Pritcbard,  Eoglefidd  &  Go.,  for  appli- 
caoU;  Milne,  Biddle  &  Hellor,  agents  for 
Hulton  &  Lister,  Manchester,  for  respondents. 


M.R.1 
14.     J 


In  re  bbioobs. 

HILL  V.  BIUDGB8. 


Jbssel,  M.B. 
1881. 
May 

Administration — Insolvent  Estate — An* 
ntUty — Covenant — Contingent  LiahiUiy^ 
Vaiuation  —  Contingency  ariswig  dwring 
Administration — Proof — JudiaUwre  Act, 
1875,  s.  10— Bankruptcy  Act,  1869,  «.  31 
—Bankruptcy  Bides,  1870,  rttfo  77. 

A  testator  covenanted  to  pay  hii  da/vghter 
a  sum  of  5,0002.,  with  interest  atfowr  per 
cent,  per  a/nnum,  within  one  month  afi» 
the  death  of  his  wife,  and  to  pay  ktf  m^ 
daughter  an  awnuiiy  of  1002.  a  j^mt, 
during  the  joint  Uoee  of  hH/nteelf,  hi*  toi/0 
and  the  Ufe  of  the  swrvivor,  if  his  domghtsr 
should  so  long  live.  The  testator  M  mi 
1879,  leaving  his  widow  and  daugkU'rsur* 
viving,  and  judgment  for  the  admi^^Mim* 
tion  of  his  estate,  which  was  insolvef^  *(^ 
given  in  an  action  inetiiuted  by  the  dci^hisr 
<u  a  creditor.   The  daughter  sent  in  ^F^ 
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in  r09pect  of  the  principal  sum  and  ike 
amnuAff  and  ihey  were  valued  (u  at  the 
date  of  the  judgment.  The  testator* s  midow 
died  before  the  chief  clerk  hctd  made  his 
eeriificfUe: — ^Held,  that  section  10  of  the 
Judicatu/re  Acty  1875,  applied  as  to  the  proof 
which  VHU  of  a  contingent  lidbUiiyf  and  ihaJt 
fdUowing  the  rules  in  bankruptcy  as  to  con" 
Ungeni  liabilities^  the  daughter  was  entitled 
to  prove  for  the  full  amount  of  the  5,000Z., 
lets  a  rebate  of  interest  at  fowr  per  cent, 
per  cmnumfor  the  period  between  the  date 
of  the  judgment  and  thedeath  of  the  widaw^ 
but  only  for  the  amount  of  the  arrears  of  the 
annuity  at  the  time  of  the  judgment  and 
for  the  amount  accrued  due  between  that 
time  and  the  death  of  the  widow^  less  a 
eimHar  rebate. 

In  re  The  Northem  OountieB  of  EDg* 
land  File  Insnranoe  Company  (Lim.) 
(Ante,  p.  273)  foUowed. 

Adjourned  smnmons. 

Bj  the  setilement,  dated  the  18th  of 
Annst,  1853,  and  made  on  the  marriage 
of  £mma  Bridges,  Jan.,  and  Thomas 
James  Longworth,  Thomas  Charles 
Bridges,  her  father,  covenanted  with  the 
tmstees  of  the  settlement  that  he,  his  eze- 
catoTS,  administrators  and  assigns  wonld, 
during  the  joint  lives  of  himself  and  his 
wife,  Emma  Bridges,  sen.,  and  the  life  of 
the  survivor,  if  the  said  T.  J.  Longworth 
and  Emma  Bridges,  jnn.,  or  either  of 
them,  should  so  long  live,  pav  to  the 
tmstees  an  annuity  of  lOOZ.,  and  that  he 
would'  also  within  one  calendar  month 
after  the  death  of  Emma  Bridges,  sen., 
pay  the  trustees  the  sum  of  h^wOl,  with 
interest  at  four  per  cent,  from  such  death 
to  the  date  of  payment.  The  settlement 
subsequently  contained  the  trusts  of  the 
5y000£  and  the  annuity. 

BSnuna  Longworth  survived  her  hus- 
band and  subsequently  married  one  Hill, 
whom  she  also  survived. 

T.  C.  Bridges  died  iu  1879,  leaving 
Emma  Bridges,  sen.,  his  widow,  surviving 
him. 

Under  the  trusts  of  the  settlement, 
upon  the  death  of  her  father  Emma  Hill 
became  absolutely  entitled  to  the  5,000{. 
and  the  annuitv. 

An  action  for  the  administration  of 
T.   C.   Bridges'   estate,   which   was  in- 
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solvent,  was  commenced  by  Emma  Hill 
on  behalf  of  herself  and  all  other  cre- 
ditors against  the  executors  of  T.  C. 
Bridges'  will,  and  judgment  for  adminis- 
tration was  given  on  the  2l8t  of  July, 
1879.  Emma  Hill  brought  in  a  claim 
against  the  testator's  estate  for  the  full 
amount  of  5,000Z.  and  to  have  the  an- 
nuity valued.  The  chief  clerk  directed 
the  principal  sum  and  the  annuity  to  be 
valued  by  an  actuary  as  at  the  date  of 
the  judgment.  The  principal  sum  was 
accordingly  valued  at  3,8722.  and  the  an- 
nuity at  5182.  The  chief  clerk  adopted 
the  valuations,  and  he  allowed  the  cudm 
at  the  amounts  of  the  valuations.  Emma 
Bridges,  sen.,  died  after  the  valuation. 
The  chief  clerk  had  not  yet  made  his  cer- 
tificate. 

Questions  were  now  raised  upon  ad- 
journed summons — First,  Whether,  in 
consequence  of  the  death  of  the  testator's 
widow  pending  the  proceedings  under  the 
judgment,  Mrs.  Hill  was  not  entitled  to 
prove  for  the  full  amount  of  the  5,0002. ; 
and  secondly,  Whether  the  proof  for  the 
annuity  should  now  be  admitted  at  the 
assessed  sum,  seeing  that  the  time  for  its 
payment  had  elapsed. 

Mr,  Ohitty  and  Ifr.  Oozens-Hardy^  for 
Mrs.  Hill. — The  Court  is  now  administer- 
ing an  insolvent  estate,  and  therefore  the 
rules  as  to  proof  in  bankruptcy  under 
section  10  of  the  Judicature  Act,  1875, 
are  to  apply.  Under  section  81  of  the 
Bankruptcy  Act,  1879,  *'  all  debts  and 
liabilities,  present  or  future,  certain  or 
contingent,  to  which  the  bankrupt  is 
subject  at  the  date  of  the  order  of  ad- 
judication, or  to  which  he  may  become 
subject  during  the  continuance  of  the 
bai^cruptcy,  by  reason  of  any  obligation 
incurred  previously  to  the  date  of  the 
order  of  adjudication,  shall  be  deemed  to 
be  debts  provable  in  bankruptcy,  and  may 
be  proved  in  the  prescribed  manner."  The 
date  of  the  judgment  corresponds  to  the 
order  of  adjudication — 

In  re  aummers^  Law  Rep.  13  Ch.  D. 
136— 
and  "  the  continuance  of  the  bank- 
ruptcy "  will  correspond  to  the  continu- 
ance of  the  administration  of  the  estate 
of  the  insolvent.    There  is  no  rule  under 
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tbe  present  Bankmptoy  Rnles  directing 
how  the  iralnation  of  contingent  claims  is 
to  take  place,  although,  nnder  section 
17?  of  the  Bankruptcy  Act,  1849,  proof 
for  the  full  amount  of  a  contingent  debt 
was  allowed  where  the  contingency  hap- 
pened  during  the  bankruptcy. 

As  to  the  5,000Z.,  we  submit  that  proof 
for  the  full  amount  should  be  admitted, 
as  the  contingency  happened  before  the 
chief  clerk  hsid  made  his  certificate ;  and 
admitting  the  proof  on  that  principle  will 
be  simplv  following  your  Lordship's 
previous  aecision  in 

In  re  The  Northern  Oounties  of  Eng- 
land  Fire  Insurance  Company 
(Ltm.)  (ubi  swpra). 
As  to  the  interest  from  the  judgment  to 
the  death  of  the  widow,  the  claimant  will 
probably  have  to  make  an  aHowance,  or 
rebate,  in  respect  thereof — 

Bankruptcy  Rules,  1870,  rule  77. 

The  annuity,  we  presume,  will  be 
treated  in  the  same  manner,  and  Mrs. 
Hill  will  only  be  entitled  to  prove  for  the 
arrears  at  the  time  of  the  judgment  and 
for  the  payments  accrued  due  at  the 
death  of  tne  widow,  less  a  rebate  of  in- 
terest between  the  judgment  and  that 
time. 

Mr.  Inee  and  Mr.  0.  H.  Orpen,  for  the 
executors,  referred  to 

In  re  PanneU;    ex  parte  Bates,  48 
Law  J.  Rep.  Bankr.   113;   Law 
Rep.  11  Ch.  D.  914, 
as  shewing  that  the  proof  must  be  taken 
to  have  been  made  once  for  all. 

Thb  Mastbr  of  thk  Rolls.— I  am  of 
opinion,  as  regards  the  5,000Z ,  following 
the  principle  I  adopted  in  In  re  The 
Northern  Counties  of  Bngla/nd  Fire  Insum 
ranee  Company  (Lim,),  inasmuch  as  the 
contingency  upon  which  the  claim  was 
dependent  nappened  before  the  chief  clerk 
made  his  oeHificate,  that  the  claimant  is 
entitled  to  prove  for  the  full  amount  of 
the  5,0002.,  less  a  rebate  of  interest^  at 
the  rate  of  four  per  cent,  per  annum,  for 
the  period  between  the  date  of  the  judg- 
ment and  the  widow's  death. 

The  annuity  must  be  treated  on  the 
same  principle ;  so  that  the  claimant 
must  first  prove  for  the  amount  of  the 
arrears  due  at  the  date  of  the  judgment. 


and  then  for  the  full  amount  of  sabfle- 
quently  accruing  paymoitB,  less  a  similir 
rebate  of  interest. 

Solicitors — Abbott,  J«nkinB  ft  Go.,  for  pliiatiff 
and  defendants ;  H.  White,  for  a  creditor. 
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Jan.  28,  29, 81. 
April  8. 

Vendor  and  Purchaser — IntHtasiee  h/ 
Vendor — Fire  after  Oaniraei  hut  hsfon 
Completion — Right  to  Insurano^Motiegs. 

A  house  insured  hy  the  vendor  was  after 
the  date  of  the  coniradfor  sale^  hut  hifon 
completion,  partly  humi  doum,  and  (he 
vendor  received  the  insura/nce-mone^s. 
There  was  no  provision  in  the  contract  as  to 
iitsurance : — Held  (per  Brett,  L.J.,  and 
Cotton,  L.  J. ;  disseniienie  James,  L J.), 
that  the  purchaser  as  against  (he  vendor 
could  not  recover  the  insurance-mane^s 
either  as  an  abatement  of  his  purchase- 
money  or  for  the  reinstatement  of  (he  pru 
mises. 

Semble,  in  such  a  case  the  insuranee 
company  can  compel  the  vendor  to  refmd 
the  money  they  have  paid,  tf  he  receives  the 
whole  of  his  purchase-money,  on  the  ground 
that  the  contract  of  fire  insurance  is  mereh/ 
a  contract  of  indemnity. 

^  This  was  an  appeal  firom  the  decsiaioo 
of  the  Master  of  the  Belli. 

By  a  contract,  dated  the  Slst  of  July, 
1878,  the  defendants  agreed  to  aell  to  the 
plaintiffs  certain  freehold  premises  for 
3,100Z. 

At  the  date  of  the  contract  the  prenisBt 
stood  insured  by  the  vendors  agiunst  fire, 
but  the  contraiot  oontaiDed  no  refersnoe 
to  this  insurance. 

After  the-  date  of  the  oontmoi,  ind 
before  completion,  the  premises  were  da- 
maged by  fire  to  the  extent  of  3801.,  whieb 
sum  was  paid  to  the  vendors  hw  the 
insurance  company,  who  had  no  Know- 
ledge of  the  contract. 
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The  Tendors  were  trnstees  under  a  will, 
and,  in  oonseqnenoe  of  some  of  the  bene- 
fioiaries  being  nnder  disabiliiy,  were  un- 
able either  to  hand  oyer  the  3302.  to  the 
purchasers  or  to  expend  it  in  reinstating 
the  premises.  The  purchasers,  therefore, 
brought  this  action  against  the  vendors, 
claiming  a  declaration  that  they  were 
entitled  to  the  benefit  of  the  moneys 
received  by  the  defendants  from  the 
insurance  ;  company,  and  to  have  such 
moneys  paid  to  them  accordingly,  or 
otherwise  to  have  them  laid  out  towards 
reinstating  the  premises.  The  plaintiffs 
alleged  that  from  some  communications 
which  had  been  made  to  them  by  the 
solicitor  of  the  defendants  shortly  after 
the  fire  took  place,  they  had  been  led  to 
believe  that  they  would  have  the  benefit 
of  the  insurance. 

Ths  Mastsb  of  tub  Bolls,  in  dis- 
missing the  action  with  costs,  delivered 
judgment  as  follows :  If  this  case  were 
re9  tntegrOf  and  I  had  to  decide  it  on 
my  own  view  of  what  was  reason- 
able, I  might  have  found  some  way  of 
assisting  the  plaintiffs;  but  it  appears 
to  me  the  case  is  really  condnded  by 
authority.  The  first  point  I  have  to 
decide  is,  whether,  assuming  that  Lord 
Westbury's  dedsion  in  Ex  parte  Qorely 
(1)  as  to  the  generality  of  the  statute 
14  Oeo.  3.  c.  78— that  is  to  say,  as  to  its 
application  to  districts  other  than  those 
within  the  biUs  of  mortality — applies  to 
every  case  of  an  unpaid  vendor,  the 
vendors,  having  entered  into  this  con- 
tract, are,  upon  the  facts  alleged  in  the 
statement  of  claim,  trustees  for  the  pur- 
chasers of  the  insurance-money  received 
by  them.  [His  Lordship  then  read  the 
allegations  in  the  statement  of  claim  as  to 
the  plaintiflb  having  been  led  to  believe 
that  they  were  to  have  the  benefit  of  the 
inaunmoe-money,  and  held  that  no  case 
of  representation  had  been  made  out 
against  the  defendants.  His  Lordship 
then  continued :] 

The  only  point  that  remains  to  be  con- 
sidered is  as  to  the  general  law.  The 
general  law  is  asserted  to  be  this,  that  when 
a  man  contracts  to  buy  a  house  without 

(1)  4  De  Gex,  J.  &8.  477;  34  Law  J.  Rep. 
Bankr.  1. 
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payiuff  immediately  his  purchase-money, 
and  the  vendor  has  insured  the  house 
against  fire,  and  a  fire  happens  before  the 
completion  of  the  contract  by  payment  of 
the  purchase-money,  and  tiien  the  in- 
surance company  pays  the  insurance- 
money  to  the  vendor  instead  of  laying  it 
out  in  reinstating  the  house,  there  is  an 
equity  on  the  part  of  the  purchaser  to 
make  the  vendor  apply  the  insurance- 
money  in  part  payment  of  the  purchase- 
money ;  in  other  words,  that  the  insurance^ 
money  results  to  the  purchaser  without 
any  special  contract. 

Having  regard  to  Lord  Westbury's  de- 
cision  in  the  case  I  have  mentioned,  it  is 
possible  that  were  I  making  the  law  for 
the  first  time  I  might  in  this  case  devise 
some  arrangement  which  would  be  fair  to 
the  purchaser ;  but  I  find  that  the  law  on 
this  subject  has  already  been  laid  down 
long  ago. 

Now  let  us  see  how  Lord  Eldon  laid 
down  the  law.  seventy-nine  years  ago  in 
Paine  v.  Meller  (2).  That  was  a  peculiar 
case :  the  insurance  policy  was  allowed  to 
expire  on  the  day  on  which  the  contract 
was  to  have  been  completed,  and  it  was 
said  that  the  vendor  should  have  com- 
municated to  the  purchaser  the  circum- 
stance of  the  insurance  expiring.  Upon 
that  Lord  Eldon  says  (p.  352),  "  Then  as 
to  the  non- communication,  I  cannot  say 
that,  in  my  judgment,  forms  an  objection, 
for  I  do  not  see  how  I  can  allow  it  unless 
I  say  this  Court  warrants  to  every  buyer 
of  a  house  that  the  house  is  insuied, 
and  not  only  insured  but  to  the  full  extent 
of  the  value.  The  house  is  bought,  not 
the  benefit  of  any  existing  policy."  So 
there  he  puts  it  in  plain  terms — ^in  buying 
a  house  you  do  not  buy  the  existing 
policy.  Then  he  goes  on:  "However 
general  the  practice  of  insuring  from  fire 
is  it  is  not  universal,  and  it  is  yet  less 
general  that  houses  are  insured  to  their 
foil  value  or  near  it.  The  question,  whe- 
ther insured  or  not^  is  with  the  vendoi 
solely,  not  with  the  vendee ;  unless  he  pro- 
poses something  upon  that,  and  makes  it 
matter  of  contract  with  the  vendor,  that 
the  vendee  shall  buy  according  to  that 
fact,  that  the  house  is  insured." 

The  point  came  before  Vice-Chancellor 

(2)  6  Vea.  349. 
3  P 
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Kindersley  in  1864,  in  Poole  v.  A  lams  (3), 
where  the  Vice-Chancellor  held  that,  in 
the  absence  of  any  provision  in  his  con. 
tract,  a  purchaser  of  a  house  is  not  entitled 
to  the  benefit  of  an  existing  insarance 
against  fire.  There  the  very  point  we 
have  here  occurred — before  the  comple- 
tion of  the  contract  the  house  was  burnt 
down .  At;  the  date  of  the  contract  and  the 
fire  the  house  was  insured  in  the  name  of 
the  vendor  for  1001.,  and  he  received  the 
insurance-money  from  the  office  without 
the  privity  of  the  purchaser  and  without 
communicating  to  the  office  the  fact  that 
a  sale  had  taken  place.  The  Vice-Chan- 
cellor  held  that  there  being  no  provision 
in  the  contract  that  the  purchaser  should 
have  the  benefit  of  the  insurance  the 
vendor  was  entitled  to  retain  the  in- 
surance-money, and  that  the  purcbaser 
must  pay  the  whole  of  his  purchase- 
money. 

That  decision  was  in  1864,  and  I  am 
not  aware  that  it  has  since  been  doubted. 

The  case  of  Collingridge  v.  The  Boyal 
JExchange  Assurance  Oorporation  (4)  does 
not  have  any  direct  bearing  upon  this 
case.  All  that  the  Judges  there  decided 
was  that  an  unpaid  vendor  who  had  in- 
sured was  entitled  to  recover  from  the 
insurance  company,  the  ground  of  the  de- 
cision being  that  an  unpaid  vendor  could 
not  know  whether  be  would  ultimately 
get  his  purchase-money  or  not.  Mr.  Jus- 
tice Mellor  says,  "  Whether,  when  he  (the 
vendor)  receives  this  money,  supposing 
that  the  defendants  do  not  choose  to  rein- 
state the  premises,  he  will  become  trustee 
of  it  for  the  Board  of  Works  (the  pur- 
chasers), is  another  question,  but  I  do  not 
see  why  the  unexecuted  bargain  between 
him  and  the  board  can  affect  his  right  to 
recover."  There  was  another  question, 
namely,  whether  a  contract  for  fire  in- 
surance being  merely  a  contract  of  in- 
demnitv,  the  insurance  company  wore  not 
entitlea  to  recover  from  the  vendor  on  his 
being  paid  his  foil  purchase-money  by  the 
purchaser. 

That  question  was  not  considered  at 
all.  Then  Mr.  Justice  Mellor  proceeds, 
"  If  it  were  otherwise  he  would  suffer 

(3)  12  W.R.  683  ;  33  Law  J.  Rep.  Chanc.  639. 
(4547-       " -  - 


p.  17?» 


Law  J.  Rep.  Q.B.  3 1 ;  Law  Rep.  3  Q.B. 


great  inconvenience,  and  would  have  to 
rely  on  the  solvency  of  the  purchaser 
of  his  property,  and  although  in  the 
present  case  the  purchaser  is  a  powerful 
corporation,  and  there  is  no  reason  to 
doubt  that  the  purchase-money  will  be 
paid,  this  is  a  mere  accident,  which  oaght 
not  to  interfere  with  his  right  to  take 
measures  for  the  protection  of  his  se- 
curity. The  defendants  are  quite  mis- 
taken in  supposing  that  they  haveoDlj 
to  pay  the  plaintiff  for  the  amount  of 
the  loss  which  as  between  him  and  third 
pei*sons  he  may  ultimately  sustain." 

Then  Mr.  Justice  Lush  says,  "  If  the 
plaintiff  had  actually  conveyed  them  (the 
premises)  away  before  the  fire  that  wonid 
have  been  a  defence  to  the  action,  for 
then  he  would  have  had  no  interest  at  the 
time  of  the  loss."  That  is,  if  the  vendor 
had  been  paid  his  purchase-money  in  fall, 
he  would  have  had  no  interest  in  the  pro- 
perty, and  could  have  maintained  no 
action. 

We  will  now  turn  to  a  text-book  on  the 
subject.  On  looking  at  Bunyon  on  Fire 
Insurance  (2nd  ed.  p.  181),  I  find  the  law 
thus  stated :  '*  If,  therefore,  a  fire  occara 
between  the  time  of  the  sale  and  the  com- 
pletion of  the  contract,  in  the  absence  of 
any  provision  to  the  contrary,  the  loss 
falls  upon  him  (the  purchaser)  ;  he  can- 
not claim  either  an  abatement  for  his 
purchase-money  or  repudiate  his  bargain. 
Neither  is  the  vendor  under  any  obliga- 
tion to  commtinicate  to  him  whether 
there  is  anv  existing  policy  or  not  The 
vendor  is  mdeed  trustee  for  him  of  the 
legal  estate  and  of  the  possession  until 
the  purchaser  is  put  into  possession,  bnt 
he  is  not  a  trustee  to  all  intents  and 
purposes  so  as  to  place  him  under  the 
same  obligations  as  might  attach  upon  an 
express  trustee.  If  there  is  an  insurance 
existing  at  the  time  of  the  fire,  without  an 
express  stipulation  to  that  effect  the  par- 
chaser  cannot  claim  the  benefit  of  it,  and 
if  there  is  none  it  follows  that  he  is  not 
damnified." 

That  is  how  the  law  was  stated  in 
1875. 

Therefore,  whether  we  look  at  actnul 
decision,  or  whether  we  rely  on  the  text- 
books  on  the  subject^  we  find  the  law 
treated  as  valid,    f  do  not  think  I  can  is 
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the  year  1880  take  upon  myself  to  alter 
what  Lord  Eldon  said  in  1801,  or  what 
Vioe-Chanoellor  Kindersley  said  in  1864. 
The  plaintiffs  appealed. 

Mr,  BooBburgh  and  Mr,  Ingle  Joyce^  for 
the  appellants,  contended  tiiat,  having 
paid  the  whole  of  the  purchase-money, 
they  were  entitled  to  be  repaid  by  the 
vendor  (the  defendant)  the  insurance- 
moneys  he  had  received,  on  the  grounds 
— first,  that»  having  regard  to  the  authori- 
ties as  they  now  sfaand,  especially 

BarreU  v.  TihUUs,  50  Law  J.  Bep. 
Q.B.  83;  Law  Bep.   5  Q.B.   D. 
660, 
the  decision  in 

Poole  V.  Adams  {vhi  mpra) 
was  no  longer  law,  and  that  the  vendor 
(the  defendant)  was  a  trustee  for  the 
plaintiffs  of  the  benefit  arising  from  the 
policy  of  insurance;  secondly,  that  by 
reason  of  the  representations  made  by 
the  solicitor  of  the  defendant  when  the 
fire  took  place,  the  plaintiffs  were  pre- 
vented from  getting  the  benefit  of  the 
policy,  because,  the  policy  being  a  con- 
tract of  indemnity,  the  plaintiffs  would, 
bat  for  the  representations  that  were 
made,  have  given  notice  to  the  insurance 
company  as  "persons  interested  in  the 
property  "  under  14  Geo.  3.  c.  78.  s.  83, 
and  the  company  would  have  been  bound 
to  apply  the  insurance  in  reinstating  the 
premises.  On  the  first  point  they  also 
cited 

Ex  parte  Qorely  (uhi  mpra)  ; 
Oollingridge  v.  The  Boyal  Exchange 
Assurance  Oorporation  (yhi  supra) ; 
Eeynaird  v.  Arnold^  Law  Bep.    10 

Ghanc.  386 ; 
Edwards  v.  West^  47  Law  J.  Bep. 
Ghanc.  463 ;  Law  Bep.  7  Gh.  D. 
858. 
Garden  v.  Ingram^  23  Law  J.  Bep. 

Ghanc.  478 ; 
Dart's  Vendors  and  Purchasers  (5th 

ed.)  p.  812 ; 

Lees  V.  Whitdey^  35  Law  J.  Bep 

Ghanc.  412  ;  Law  Bep.  2  Eq.  143 

Burrant  v.  Friend^  5  De  Gex  &  S 

343 ;  21  Law  J.  Bm,  Ghano.  353 

Robertson  v.  Shelton,  12  Beav.  260 ; 

19  Law  J.  Bep.  Ghanc.  140 ; 
Paine  v.  Meller  {iibi  supra). 
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Mr.  Ohitly  and  Mr.  Bardsufell,  for  the 
respondents,  argued  contra,  on  the  first 
point,  that  a  contract  of  insurance  is  a 
contract  of  indemnity  personal  to  the 
insured — 

BarreU  v.  Tibbitts  (ubi  supra) — 
and  was  in  no  sense  annexed  to  the  house, 
and  did  not  pass  under  the  contract  for 
sale,  unless  expressly  included  in  it,  nor 
could  the  vendors  have  been  held  liable 
had  they  allowed  the  policy  to  lapse— 

Knox  V.  Turner,  39  Law  J.  Bep. 
Ghanc.  207,  750 ;  Law  Bep.  9  Eq. 
155 ;  ibid.  5  Ghanc.  515  ; 

Dobson  V.  Land,  8  Hare,  216 ; 

Hamilton  v.  Baldwin,  15  Beav.  232 ; 
and  relied  on 

Poole  V.  Adams  (uhi  supra) ; 

Edwards  v.  West  (ubi  supra)  ; 
on  the  second  point,  that  there  was  a  con- 
flict of  evidence  and  no  clear  proof  that 
the  vendor's  solicitor  was  authorised  to 
make  the  statement  which  he  was  alleged 
to  have  made,  if  he  did  make  it ;  and  if 
he  did  make  it,  it  was  a  mis-statement 
not  of  fact,  but  only  of  law. 
Mr.  Roxburgh,  in  reply. 

Cur.  adv.  vuU. 

Judgment  was  delivered  (on  April  8) 
as  follows : — 

GoTTON,  L.J. — This  is  an  appeal  from  a 
judgment  of  the  Master  of  the  Bolls  dis- 
missing the  action.  The  plaintiffs  pur- 
chased from  the  defendants  a  messuage 
and  workshops.  Between  the  date  of 
the  contract  and  the  time  fixed  for  com- 
pletion, the  buildings  purchased  were  in- 
jured by  fire.  The  vendors  had  before 
the  contract  insured  the  buildings  against 
fire,  but  there  was  not  in  the  contract 
any  mention  of  this  fiict  nor  of  the  policy. 
The  .plaintiffs  brought  an  action  to  es- 
tablish their  right  to  a  sum  received  by 
the  vendors  from  the  insurance  office,  or 
to  have  it  applied  in  or  towards  rein- 
stating the  buildings  injured.  The 
Master  of  the  Bolls  decided  against  their 
claim,  and  from  this  the  plaintiffs  ap- 
pealed. 

It  was  contended  by  the  appellants  that 
they  were  entitled  to  the  moneys,  first, 
on  general  principles,  irrespective  of  any 
special  circumstances  alleged  to  exist  in 
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the  case ;  secondly,  andcr  the  provisions 
of  the  Act,  14  Geo.  3.  c.  78,  either  alone 
or  with  the  aid  of  the  special  circum- 
stances of  the  case.  On  the  first  point 
it  was  urged  that,  although  the  contract 
did  not  mention  the  policy,  it  gave  the 
plaintifEs,  as  purchasers,  a  right  to  all 
contracts  to  the  benefit  of  which  the 
vendors  were  entitled,  and  of  which  the 
execution  would  be  beneficial  to  or  im- 
prove the  thing  purchased.  This  was 
inconsistent  with  one  of  the  conditions 
on  the  back  of  the  policy,  which  stipu- 
lated that  assigns  of  the  property  (with 
certain  exceptions,  not  including  a  pur- 
chaser) should  not  be  entitled  to  the 
benefit  of  the  insurance.  But  indepen- 
dently of  that  objection,  I  am  of  opinion 
that  the  contention  of  the  appellante  can- 
not prevail.  The  contract  passes  all 
things  belonging  to  the  vendors  appur- 
tenant to  or  necessarily  connected  with 
the  use  and  enjoyment  of  the  property 
mentioned  in  the  contract,  but  not,  in  my 
opinion,  collateral  contracts  *,  and  such,  in 
my  opinion,  at  least,  independently  of  th& 
Act  of  Geo.  3,  the  policy  of  insurance 
is.  It  is  not  a  contract  limiting  or  af- 
fecting the  interest  of  the  vendors  in  the 
property  sold,  or  affecting  their  right  to 
enforce  the  contract  for  sale.  For  it  is 
conceded  that,  if  there  were  no  insurance 
and  the  buildings  sold  were  burnt,  the 
contract  for  sale  would  be  enforced.  It 
is  not  even  a  contract  in  the  event  of  a 
fire  to  repair  the  buildings,  but  a  contract 
in  that  event  to  pay  the  vendors  a  sum  of 
money  which,  if  received  by  them,  they 
may  apply  in  any  way  they  think  fit. 
It  is  a  contract^  not  to  repair  the  damage 
to  the  buildings,  but  to  pay  a  sum  not 
exceeding  the  sum  insured  or  the  money 
value  of  the  injury.  In  my  opinion,  the 
contract  of  insurance  is  not  of  such  a 
nature  as  to  pass  without  apt  words 
under  a  contract  for  sale  of  the  thing  in- 
sured. But  the  appellants'  case  was  put 
in  another  way.  It  was  said  that  the 
vendor  is,  between  the  time  of  the  con- 
tract being  made  and  its  being  completed 
by  conveyance,  a  trustee  of  the  property 
for  the  purchaser,  and  that  as,  but  for  the 
fact  of  the  leg^l  ownership  of  the  building 
insured  being  vested  in  him,  he  could  not 
have  recovered  on  the  policy,  he  must  be 


considered  as  a  trustee  of  the  monej 
so  recovered.  In  my  opinion,  this  cannot 
be  maintained.  An  unpaid  vendor  is  a 
trustee  in  a  qualified  sense  only,  and  is  so 
only  because  he  has  made  a  contraot 
which  a  Court  of  equity  will  give  effect  to 
by  transferring  the  property  sold  to  the 
purchaser,  and  so  far  as  he  is  a  trustee  he 
IS  so  only  in  respect  of  the  property  oon. 
tracted  to  be  sold.  Of  this  the  policy  is  not 
a  part.  A- vendor  is  in  no  case  a  trustee  for 
the  purchaser  of  rents  aooruing  before  the 
time  fixed  for  completion,  and  here  the  fire 
occurred  and  the  right  to  recover  the 
money  accrued  before  the  day.  The  ar- 
gument that  the  money  is  received  in  re- 
spect of  property  which  is  trust  property 
is,  in  my  opinion,  fallacious.  The  money 
is  received  by  viriiue  or  in  respect  of  the 
contract  of  insurance,  and  though  the 
fiict  that  the  insured  had  parted  with  all 
interest  in  the  property  insured  would  be 
an  answer  to  tiie  claim,  on  the  principle 
that  the  contract  is  one  of  indemmty 
only,  this  is  very  different  from  tiie  pro- 
position that  the  money  is  received  by  rea- 
son of  his  legal  interest  in  the  properly. 
It  remains  to  be  considered  whel^r  the 
statute  of  the  14th  of  Gbo.  3  can  give  the 
plaintiffs  any  right  to  the  money.  In  my 
opinion,  the  statute  does  not  of  itself  so 
connect  the  money  with  the  land  sold  as 
to  entitle  the  pudntiffii  suooessfullj  to 
contend  that,  under  the  contract,  they 
were  entitled  to  the  money.  I  give  no 
opinion  whether  the  plaintiffs,  as  pur- 
chasers who  are  liable  to  the  vendor  for 
the  full  amount  of  the  purchase-money, 
even  though  the  buildings  are  bnrnt^  are 
persons  who  can  (possiblv  to  the  pre- 
judice of  the  office)  insist  that  the  mooey 
is  to  be  applied  in  rebuilding.  Even  if 
they  were  so  entitled,  the  Aot  only  gives 
a  right  to  insist  on  the  money  beiug  so 
applied,  and  their  claim  to  have  this  done 
is  the  foundation  of  and  essential  to  the 
existence  of  their  right.  But  it  was 
urged  that  the  vendors  misled  the  plain* 
ti&,  and  thus  prevented  them  firom  in^ 
sisting  on  their  rights  under  the  statate. 
In  my  opinion,  this  has  not  been  es- 
tablished by  the  plainti£b.  The  evidenoe 
of  the  plaintiff  £.  Bayner  the  yonnger, 
who  is  not  supported  by  the  other  plaintiff, 
though   present  when  the  oonveraation 
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relied  on   took  place,  is  contradicted  by 
the  defendants'  solicitor,  the  person  whose 
statements  are  said  to  have  misled  the 
plaintiffs,  and  the  alleged  misrepresenta- 
tion is  at  the  utmost  a  statement  of  the 
law,  which,  in  my  opinion,  if  made  was 
erroneous,  but  which  the  plaintiffs  have 
contended   to  be  correct.     The  plaintiffs 
were  not  entitled,  as  against  the  defen- 
dants, to  rely  on  a  statement  of  opinion 
made  by  the  solicitor  of  the  defendants 
as  to  the  legal  right  of  the  parties,  and, 
in  my  opinion,  the  plaintiffs  cannot  es- 
tablish their  claim  by  the  special  circnm- 
stanoes  on  which  they  rely.     The  appel- 
lants, however,  contended  that  there  was 
anthoiiiy  in  their  favour,  and  it  therefore 
becomes  necessary  to  consider  shortly  the 
cases  relied  upon.     The  most  important, 
and    that  which  apparently  is  most  in 
their  favour,  is  Oa/rden  v.  Ingram^  a  de- 
cision of  Lord  St.  Leonards.  He,  affirming 
a   decision    of   Vice- Chancellor  Knight- 
Bruce,  declared  that  the  purchaser  from 
the  mortgagee  of  a  lease  was  entitled  to 
the  benefit  of  a  policy  of  insurance  ef- 
fected in  pursuance  of  a  covenant  con- 
tained in  the  lease  in  the  joint  names  of 
the  lessor  and  lessee,  and  ordered  the 
defendant,  the  lessee,  to  concur  with  the 
landlord  in  giving  a  receipt  for  the  money. 
But  there  the  lease  contained  a  provision 
that  any  money  recovered  on  the  policy 
should    be  laid  out  in    reinstating    the 
buildings  injured  by  fire;    and  this,  in 
my  opinion,  was  the  gpround  on  which  the 
decision  was  based,  and  this  is  the  view 
of  the  case  expressed  by  Vice-Chancellor 
Kindersley,  in.  Lees  v.  WhUeLey,     The  ap- 
pellants aJso  relied  on  Durrani  v.  Friend, 
where   Vice-Chancellor    Parker,   though 
he  refused  to  give  a  legatee  of  specific 
chattels,  which  perished  at  the  same  time 
with  the  testator,  the  benefit  of  an  in- 
surance  effected  on  the  chattels  by  the 
testator,  he  used  expressions  which  shew 
that  he  thought  the  legatee  would  have 
been  entitled  to  the  policy  if  the  chattels 
were  shewn  to  have  existed  after   the 
testator's  death.      But  this  was   dictum 
only,  not  decision.     In  Garden  v.  Ingram^ 
Lord  St.  Leonards  refers  to  a  case  not 
quoted  in  argument  and  of  which  he  does 
not  give  the  name,  in  which  it  had  been 
decided  that  a  remainderman  was  entitled 
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to  a  poHcy  effected  by  a  tenant-for-life. 
No  such  case  was  quoted  to  us,  and  the 
only  case  of  the  sort  which  I  have  been 
able  to  find  is  Narris  v.  Harrison  (5),  in 
which  Lord  St.  Leonards  was  counsel, 
and  of  which  he  probably  had  an  imper- 
fect recollection.  In  that  case  it  is  true 
a  remainderman  did  receive  the  balance 
of  a  fund  received  by  a  previous  tenant- 
for-life  on  account  of  a  policy  effected  by 
such  tenant-for-life,  but  he  did  so  because 
the  executor  and  residuary  legatee  of  the 
tenant-for-life  had  l^  his  will  treated  the 
fund  as  appropriated  for  the  benefit  of 
the  remainderman. 

In  my  opinion,  therefore,  there  is  no 
decision  in  favour  of  the  appellants. 
Against  them  there  is  the  direct  decision 
of  Vice-Chancellor  Kindersley  in  Foole  v. 
Adams  (3).  It  is  urged  by  the  appellants 
that  the  Vice-Chancellor  arrived  at  this 
decision  from  an  erroneous  view  of  Lord 
Eldon*s  judgment  in  Fame  v.  Meller  (2). 
In  my  opinion,  though  the  decision  of  Lord 
Eldon  is  not  expressly  in  point,  yet  the 
part  of  his  judgment  quoted  by  the  Master 
of  the  Bolls  does  to  some  extent  support 
the  view  of  the  Vice-Chancellor  in  the 
case  referred  to.  In  my  opinion,  the 
judgment  of  the  Master  of  the  Bolls  was 
correct. 

Brett,  L.J. — For  a  reason  which  will 
presently  appear,  I  give  with  some  fear 
the  result  of  the,  I  must  say,  very  clear 
opinion  which  I  have  in  this  case. 

This  action  is  brought  by  the  plaintiffs 
against  the  defendants  to  recover  money 
which  is  in  the  hands  of  the  defendants, 
and  therefore  if  the  action  had  been 
brought  at  common  law,  it  would  have 
been  an  action  for  money  had  and  re- 
ceived. That  action  was  always  treated 
at  common  law  as  founded  upon  equity, 
and  therefore  it  seems  to  me  that  the 
decision  in  this  case,  whatever  it  ought  to 
be,  would  be  the  same  whether  it  should 
be  considered  to  be  a  decision  at  common 
law  or  in  equity.  It  seems  to  me  that 
the  question  raised  between  the  plaintiffs 
and  the  defendants  calls  upon  us  to  con- 
sider first  of  all  the  nature  pf  a  policy  of 
fire  insurance  ;  and  secondly,*  what  was 

(6)  2  Madd.  2(>8. 
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the  relation  with  regard  to  the  policy  and 
with  regard  to  the  properties  between 
the  plaintiffs  and  the  defendants  in  this 
case.  Now  in  my  judgment  the  subject- 
matter  of  the  contract  of  insurance  is 
money  and  money  only.  The  subject- 
matter  of  insurance  is  a  difierent  thing 
from  the  subject-matter  of  the  contract. 
The  subject-matter  of  insurance  may  be 
a  house  or  premises  in  a  fire  policy,  or 
may  be  a  ship  or  godds  in  a  marine 
policy.  These  are  the  subject-matters  of 
insurance,  but  the  sgbject-matter  of  the 
contract  is  money  anS  money  only.  The 
only  result  of  a  policy,  if  an  accident 
happens  which  is  within  the  insurance, 
is  a  payment  of  money.  It  is  true  that 
under  certain  circumstances  in  a  fire  policy 
there  may  be  an  option  to  spend  the  money 
in  rebuilding  the  premises,  but  that  does 
not  alter  the  fact  that  the  only  liability 
of  the  insurance  company  is  to  pay 
money.  The  contract  therefore  is  a  con- 
tract with  regard  to  the  payment  of 
money,  and  it  is  a  contract  made  between 
two  persons  and  two  persons  only. 

Then  in  this  case  there  was  a  contract 
of  insurance  made  between  the  defendants 
and  the  insurance  company.  That  con. 
tract  was  made  by  the  defendants,  not  on 
behalf  of  any  undisclosed  principal,  not 
on  behalf  of  anyone  interested  other  than 
himself.  The  contract  was  made  by  the 
defendants  solely  and  entirely  on  their 
own  behalf,  and  at  a  time  when  they  had 
no  relation  of  any  kind  or  sort  with  the 
plaintifis.  It  was  a  personal  contract 
between  the  defendants  and  the  insurance 
company,  to  which  they  were  the  sole 
parties.  It  is  true  that  under  certain 
circumstances  a  policy  of  insurance  in 
equity  may  be  assigned,  so  as  to  give 
another  person  a  right  to  sue  upon  it ; 
but  in  this  case  the  policy  as  a  contract 
neyer  was  assigned  by  the  defendants  to 
the  plaintiffs.  It  would  haye  been  as- 
signed by  the  defendants  to  the  plaintiffs 
if  that  had  been  made  a  part  of  the  con- 
tract of  purchase,  but  it  was  not.  Any 
valuation  of  the  policy,  any  consideration 
of  the  price  of  the  premises  in  conse- 
quence of  therQ'being  a  policy,  was  wholly 
omitted.  TherS  was  nothing  given  by  the 
plaintiffs  to  the  defendants  for  the  con- 
tract. The  contract  was,  therefore,  in  my 


opinion,  neither  expressly  nor  impliedly 
assigned  to  the  plaintiffs.  So  far  as  re- 
gards the  contract  of  insurance,  there 
never  was  any  relation  of  any  kind  be- 
tween the  plaintiffs  and  the  defendaote, 
any  more  than  between  the  defendants 
and  any  other  stranger. 

But  there  did  exist  a  relation  between 
the  plaintiffs  and  the  defendants,  not  with 
regard  to  the  subject-matter  of  the  con- 
tract (which  is  money  and  money  only), 
but  with  regard  to  the  subject-matter  of 
the  insurance — ^that  is,  the  premises.  There 
was  a  contract  of  purchase  and  sale  be- 
tween the  plaintiffs  and  the  defendants  in 
respect  of  the  premises  insured.  It  there- 
fore becomes  necessary  to  consider  and 
state  in  accurate  terms  what  is  the  rela- 
tion between  two  people  who  have  -con- 
tracted together  with  regard  to  premiseB 
in  a  contract  of  sale  and  purchase.  With 
the  greatest  deference,  it  seems  to  me 
wrong  to  say  that  the  one  is  a  trustee  for 
the  other.  It  is  a  contract  which  a  Court 
of  equity  will  enforce  by  means  of  a  decree 
for  specific  performanoe.  But  if  the 
vendor  were  a  trustee  of  the  property  for 
the  vendee  it  would  seem  to  me  to  follow 
that  all  the  product^  all  the  value  of  the 
property  received  by  the  vendor,  from  the 
time  of  the  making  of  the  contract^  ought 
to  belong  to  the  vendee.  What  is  the 
relation  between  them,  and  what  is  the 
result  of  the  contract  ?  Whether  there 
shall  ever  be  a  conveyance  depends  npoa 
two  conditions — first,  whether  the  title  is 
made  out;  and  secondly,  whether  the 
money  is  ready.  And  unless  those  two 
things  coincide  at  the  time  when  the  con- 
tract ought  to  be  completed,  then  the  con- 
tract never  will  be  completed,  and  the 
property  never  will  be  conveyed.  But  sno- 
pose  at  the  time  when  the  contract  shonld 
be  completed  the  title  should  be  made  ont 
and  the  money  should  be  ready,  then  the 
conveyance  takes  place.  Now,  it  has  been 
suggested,  that  when  that  takes  place,  or 
when  a  Court  of  equity  decrees  q)ecific 
performanoe  of  the  contract,  and  the  con- 
veyance is  made  in  respect  of  that  decree, 
then,  by  relation  back,  the  vendor  has 
been  trustee  for  the  vendee  from  the  time 
of  the  making  of  the  contract.  Hot, 
again,  with  deference,  it  appears  to  me 
that  if  that  were  so^  then  of  all  the  renta 
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wliicli  have  accmed  dne  ancl  whicli  have 
been  receiyed  hj  the  vendor  between  the 
time  of  the  making  of  the  contract  and 
the  completion  of  it,  the  one  was  trnstee 
for  the  other,  and  those  rents  onght  to 
belong  to  the  vendee.  Bnt  it  seems  to 
me  that  that  is  not  the  law.  Therefore  I 
▼entnre  to  say  that  I  donbt  whether  it  is 
a  trae  description  of  the  relation  between 
the  parties  to  saj  that,  between  the  time 
of  the  making  of  the  contract  and  the 
time  when  the  completion  onght  to  take 
place,  the  one  is,  either  by  relation  back, 
or  at  the  time,  or  daring  the  time,  a 
trustee  for  the  other.  They  are  only  parties 
to  a  contract  of  vendor  and  purchaser 
of  which  the  Court  of  equity  will,  under 
certain  circumstances,  decree  specific  per- 
formance. But  if  the  vendor  were  a 
trustee  for  the  vendee  it  does  nofc  seem  to 
me  at  all  to  follow  that  anything  under 
the  contract  of  insurance  would  pass — 
anything,  that  is,  in  respect  of  the  money. 
As  I  have  said,  the  contract  of  insurance 
is  a  mere  personal  contract  for  the  pay- 
ment of  money  on  the  happening  of  cer- 
tain conditions.  It  is  not  a  contract 
which  runs  with  the  land.  If  so,  upon 
the  completion  of  the  purchase  there  oaght 
to  be  a  decree  that  the  policy  be  handed 
over.  But  that  is  not  the  law.  It  does 
not  run  with  the  land.  It  is  a  mere  per- 
sonal contract ;  and  unless,  therefore,  the 
personal  contract  is  assigned  there  can  be 
no  suit  or  action  maintained  upon  it. 

My  brother  Cotton  has  mentioned  the 
cases  in  equity.  As  I  have  said,  it  seems 
to  me  that  the  cases  at  common  law  must 
follow  the  same  view.  At  common  law 
with  regard  to  marine  policies  it  has  been 
always  held  that  where  there  is  a  policy, 
and  where  the  subject-matter  of  the  in- 
surance is  sold  by  contract  during  the 
running  of  the  policy,  no  interest  under 
the  policy  passes  unless  it  is  made  part 
of  the  contract  of  purchase  and  sale,  or 
that  it  would  be  considered  in  a  Court  of 
equity  as  assigned.  The  binding  case 
upon  the  subject  is  Powles  v.  Innes  (6),  in 
which  it  is  stated  that  "  a  person  who  as- 
signs away  his  interest  in  a  ship  or  goods 
after  effecting  a  policy  of  insurance  upon 
tbem  and  before  the  loss,  cannot  sue  upon 

(6)  11  Moe.  &  W.  10;  12  Law  J.  Rep.  Exch. 
163. 
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the  policy  except  as  a  trustee  for  the 
assignee,  in  a  case  where  the  policy  is 
handed  over  to  him  upon  the  assignment, 
or  there  is  an  agreement  that  it  should  be 
kept  alive  fop  his  benefit."  Lord  Abiuger 
and  Lord  Wensleydale  both  said  that  the 
mere  fact  of  making  the  contract  of  pur- 
chase and  sale  does  not  pass  any  interest 
in  the  policy,  that  there  must  be  a  bargain 
with  regard  to  the  policy  in  order  to  ptiss 
the  interest.  That  is  more  clearly  ex. 
pressed  by  Mr.  Justice  Quain  in  The  North 
of  England  Pure  Oil  Cake  Companij  v. 
The  Archangel^  8^c,  ^Insurance  Companij 
(7),  where  he  lays  dowu  as  the  adopted 
and  recognised  law  that,  "  on  the  sale  of 
a  thing  insured  n<5' interest  in  the  policy 
passes  to  the  vonddl  unless  at  the  time 
of  the  sale  the  policy  be  assigned  either 
expressly  or  impliedly.'*  That  seems  to 
me  to  have  been  the  law  always  in  Courts 
of  law ;  and  it  seems  to  me  that  Vice- 
Chancellor  Kindersley,  in  the  case  which 
has  been  referred  to,  lays  it  down  that 
that  was  the  well-settled  and  recognised 
law  in  Courts  of  equity  also. 

I  therefore,  with  deference,  think  that 
the  plaintiffs  here  cannot  recover  from 
the  defendants  on  the  ground  that  there 
was  no  relation  of  any  kind  or  sort 
between  the  plaintiffs  and  the  defendants 
with  re^rd  to  the  policy,  and  therefore 
none  with  regard  to  any  money  received 
under  his  policy. 

Jambs,  L.  J. — I  am  unable  to  concur  in 
aflBrming  the  judgment  of  the  Master  of 
the  Bolls.  According  to  my  view  of  the 
case,  the  plaintiffs'  contention  is  founded 
not  only  on  what  I  may  call  the  natural 
equity  which  commends  itself  to  the 
general  sense  of  the  lay  world,  not  in- 
structed in  legal  principles,  but  also  on 
artificial  equity  as  it  is  understood  and 
administered  in  our  system  of  juris- 
prudence. 

I  am  of  opinion  that  the  relation  be- 
tween the  parties  was  truly  and  strictly 
that  of  trustee  and  cestui  que  trust,  I  agree 
that  it  is  not  accurate  to  call  the  relation 
between  the  vendor  and  purchaser  of  an 
estate  under  a  contract^  while  the  contract 
is  ill  fieriy  the  relation  of   trustee  and 

(7)  44  Law  J.  Rep.  Q.B.  121  ;  Law  Rep.  10 
Q.B.  249. 
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cestui  que  trust.  But  that  is  because  it  is 
nn certain  whether  the  contract  will  or 
will  not  be  performed,  and  the  character 
in  which  the  parties  stand  to  one  another 
remains  in  suspense  as  long  as  the  contract 
is  inji^.  But  when  the  conti'act  is  per- 
formed by  actual  conveyance  or  performed 
in  everything  but  the  mere  formal  act  of 
sealing  the  engrossed  deeds,  then  that 
completion  relates  back  to  the  contract, 
and  it  is  a  thing  ascertained  that  the  rela- 
tion was  throughout  that  of  trustee  and 
cestui  que  trust.  That  is  to  say,  it  is  as- 
certained that  while  the  legal  estate  was 
in  the  vendor,  the  beneficial  and  equitable 
interest  was  wholly  in  the  purchaser,  and 
that  is,  in  my  opinion,  the  correct  defini- 
tion  of  a  trust  esliate.  Whenever  that 
state  of  things  occurs,  whether  by  act  of 
the  parties  or  by  aot  or  operation  of  law, 
whether  it  is  ascertained  from  the  first  or 
after  a  period  of  suspense  and  uncertainty, 
then  there  is  a  complete  and  perfect  trust 
— the  legal  owner  is  and  has  been  a 
trustee,  and  the  equitable  owner  is  and 
has  been  a  cestui  que  trust.  This  being 
the  relation  between  the  parties,  I  hold  it 
to  be  an  universal  rule  of  equity  that  any 
right  which  is  vested  in  a  trustee— any 
benefit  which  accrues  to  a  trustee,  from 
whatever  source  or  under  whatever  cir- 
cumstances, by  reason  of  his  legal  owner- 
ship of  the  property — that  right  and  that 
benefit  he  takes  as  trustee  for  the  bene- 
ficial owner.  If  the  policy  of  insurance 
in  this  case  were  a  collateral  contract, 
such  as  the  policy  which  a  creditor  effects 
on  the  life  of  his  debtor,  the  case  would 
be  wholly  different.  But  the  policy  of 
fire  insurance  is  not,  in  my  opinion,  a  col- 
lateral contract ;  it  is  not  a  wagering  con- 
tract— a  contract  that  if  a  fire  happens 
then  a  certain  sum  of  money  shall  be  paid 
to  the  insurer;  it  is,  in  terms  and  in 
effect,  a  contract  that,  if  the  property  is 
injured,  then  that  the  insurance  company 
will  make  good  the  actual  damage  sus- 
tained by  the  property.  That  damage, 
and  that  damage  only,  gives  the  right 
and  is  the  measure  of  the  right,  and  it 
seems  to  me  impossible  to  say  that  it  ia 
not  by  reason  of  the  legal  ownership  and 
in  respect  solely  of  the  injury  done  to  that 
legal  ownership  that  the  right  to  recover 
from  the  insurance  company  accrued  to  the 


insurer.  If  the  fire  in  this  case  had  hap- 
pened through  the  wrongful  or  negligent 
act  of  a  third  person  while  tibe  contiact 
was  infierij  the  legal  right  to  sue  for  the 
damage  would  be  in  the  vendor ;  but  on 
the  completion  of  the  contract  the  pur- 
chaser would  be  entitled  to  use  the  name 
of  the  vendor  as  his  trustee  to  sue  for  the 
damage  so  sustained,  or,  if  the  damage 
had  actually  been  recovered  in  the  in- 
terval, to  recover  the  damages  from  the 
vendor.  And  it  appears  to  me  that  there 
is  no  distinction  in  principle  between  this 
right  and  the  right  to  use  the  vendor's 
name  in  a  contract  of  indemnity  agsmst 
loss  by  fire,  which  the  policy  of  insnrauce 
is.  It  is  not^  in  my  view  of  the  case,  at 
all  material  to  consider  what  would  be  the 
case  if,  after  actual  conveyance  and  daring 
the  currency  of  the  policy,  a  fire  had  oc 
curred.  The  vendor  in  that  case  would 
have  no  right  as  between  him  and  the  in- 
surance office,  and  the  purchaser  would 
have  no  right  of  action  because  one  of 
the  conditions  of  the  policy  ezcludei 
it,  and  independently  of  that  condition 
the  policy  would,  or  might  probably  he 
held  not  to  run  with  the  land  in  the 
hands  of  the  subsequent  owner,  and  in 
that  case  there  would  not  be  thatwhicb 
is  the  foundation  of  the  right — legal 
ownership  and  right  in  one  person,  aiid 
equitable  ownership, in  another. 

No  doubt  it  is  mere  accident  that  there 
was  such  a  policy,  and  there  was  such  a 
right.  The  vendor  could  not  have  com- 
plained if  there  had  been  no  insoraDce. 
But  that  has  occurred  in  a  great  variety 
of  cases  in  which  equitdi>le  rights  have 
arisen.  Where  there  ia  a  creditor  and  a 
debtor  and  a  surety,  and  the  surety  finds 
out  that  by  something  to  which  he  was 
not  privy  and  of  which  he  had  never  heazd 
somebody  else  had  become  surety,  or  the 
creditor  had  obtained  security,  the  surety 
has  a  right  to  obtain  contribution  from 
such  surety  or  to  obtain  such  securitr,  as 
the  case  may  be,  and  the  creditor  rdeu- 
ing  such  surety  or  parting  with  soeli 
security  would  probably  find  himself  in 
considerable  penl. 

In  the  same  city  in  which  this  contro- 
versy has  arisen  there  occurred  some  time 
ago  a  great  destruction  of  property  bj 
reason  of   an  explosion  of   gunpowder 


Vol.  50.] 

oaused  \jj  a  fire.  Houses  were  damaged, 
not  by  fire  bnt  by  the  explosion  oaosed  by 
a  fire  in  another  neighbouring  place.  The 
insurance  office  thought  that  it  was  for 
their  interests  to  be  very  liberal,  and  treat 
the  damage  from  the  explosion  as  a 
damage  by  fire  within  the  policies  and  to 
pay  accoi^ingly.  This  was  a  mere  act  of 
liberality.     They  thought  it  was  for  their 

EBrmanent  benefit  commercially  to  be 
beral,  and  they  were  liberal  accordingly. 
Taunton  v.  The  BoycU  Insurance  Com- 
pany (8).  I  cannot  myself  doubt  that  if 
a  trustee  or  a  vendor  who  had  become 
trustee  by  the  completion  of  his  contract 
had  received  the  bounty,  he  would  have 
received  it  by  reason  of  his  trusteeship, 
and  would  have  had  to  give  it  up  to  his 
ceetui  que  trust-axid  purchaser. 

In  my  viej^  of  the  case  it  is,  perhaps, 
nnnecessary  to  refer  to  the  Act  of  Parlia- 
ment as  to  fire  insurance ;  bnt  the  Act 
seems  to  me  to  shew  that  a  policy  of  in- 
surance on  a  house  was  considered  by  the 
Legislature,  as  I  believe  it  to  be  con- 
sidered by  the  universal  consensus  of  man- 
kind, to  be  a  policy  for  the  benefit  of  all 
persons  interested  in  the  property,  and  it 
appears  to  me  that  a  purchaser  having  an 
equitable  interest  under  a  contract  of  sale 
is  a  person  having  an  interest  in  the 
house  within  the  meaning  of  the  Act.  I 
believe  that  there  is  no  case  to  be  found 
in  which  the  liability  of  the  insurance 
office  has  been  limited  to  the  value  of  the 
interest  of  the  insured  in  the  house 
destroyed.  If  a  tenant- for-life,  having  in- 
sured his  house,  has  the  house  destroyed 
or  damaged  by  fire,  I  have  never  heard  it 
suggested  that  the  insurance  office  could 
cut  down  his  claim  by  shewing  that  he 
was  of  extreme  old  age  or  suffering  from  a 
mortal  disease.  Inthecaseof  Oo^Zin^Wd^ev. 
The  Boyal  Exchange  Assurance  Gorporatum 
the  vendor  recovered  the  whole  amount  of 
the  loss,  although  it  was  absolutely  cer- 
tain, having  regard  to  the  solvency  of  his 
purchaser,  that  he  would  really  never 
suffer  any  loss  at  all,  personally  or  other- 
wise than  as  trustee  for  such  purchaser. 
Of  authority  on  the  subject  there  is  no 
doubt  the  express  decision  of  Yice-Chan- 
cellor  Kindersley  against  the  plaintiffs, 

(S)  2  Hem.  &  M.  130 ;  33  Law  J.  Rep.  Chanc. 
406. 
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but  against  that  there  are  to  be  set  off  the 
very  distinct  opinions  of  Lord  St.  Leonards 
and  yice-Chancellor  Parker,  men  of  great 
knowledge  of  equity  and  of  great  accu- 
racy and  sense  in  their  dicta.  But  I 
prefer  to  rest  my  judgment  on  the  fact 
that  the  relation  between  the  vendor  and 
purchaser  became  and  was  in  law,  as  from 
the  date  of  the  contract,  and  up  to  the 
completion  of  it,  the  rekktion  of  trustee 
and  cestui  que  trust,  and  that  the  trustee 
received  the  insurance-money  by  reason 
of  and  as  the  actual  amount  of  the  damage 
done  to  the  trust  property. 

The  plaintiffs  also  put  their  case  on  the 
ground  of  the  representations  made  to 
tiiem  by  the  defendants'  solicitor  and 
agent.  What  took  place  appears  to  me 
to  be  this :  The  solicitor  said  to  the  pur- 
chasers, "  I  do  not  know  who  is  entitled, 
but  the  vendor  is  the  only  person  who 
has  a  legal  claim,  and  I  will  make  the 
claim  accordingly,  whichever  is  entitled," 
and  the  purchasers  left  the  matter  in  his 
hands.  Now  the  purchasers  could  at  that 
time  have  applied  to  the  office  to  compel 
the  money  to  be  laid  out  in  restoring  the 
building.  And  I  am  of  opinion  that  when 
the  money  was  under  these  circumstances 
obtained  from  the  office,  it  reached  the 
vendor's  hands  according  to  the  then  rights 
of  the  parties  as  between  them  and  the  in- 
surance office — ^that  is  to  say,  as  money 
which  ought  to  be  laid  out  in  reinstating 
the  premises,  or,  in  other  words,  as  money 
in  which  the  purchasers  alone  had  any 
real  and  substajitial  interest. 

Bbbtt,  L.J. — I  should  like  to  add  to 
what  I  have  said  that  I  feel  very  consider- 
able doubt  indeed  whether,  as  between 
the  defendants  and  the  insurance  com- 
pany, the  defendants  can  keep  the  money. 

Cotton,  L.J. — ^I  quite  concur  in  that 
doubt.  I  did  not  express  it  in  my  judg- 
ment, though  it  is  implied  in  one  passage. 

The  majority  of  the  Oourt  agreeing 
with  the  judgment  of  the  Master  of 
the  BoUs^  the  appeal  was  diamiesed 
wUh  costs, 

Solieitan — ^Venn  6s  Co.,  agents  for  Hugh  Qninii, 
Liverpool,  for  appellants ;  Torr  &;  Co.,  agents  for 
Anthony  8s  Imlach,  Liverpool,  for  respondents. 

8Q 


482 


OHANOSBY  DIVISION. 


[N,8. 


Fry,  J. 
1881 
March 


'I 

31.  J 


WORMALD  V,  HUZEEN. 


Will — Annuity  —  Oharge  on  Bents  — 
After  Death  of  Annuitant— Gift  of  "  re- 
mainder  "  of  Bents, 

Gift  by  will  of  real  and  residuary  per- 
sotmL  estate  on  trust  out  of  the  rents  and 
income  to  pay  to  the  testatar*s  widow  the 
clear  annual  sum  of  SOOl.  dvHng  her  life, 
hy  half-yearly  payments,  and  to  pay  the 
remainder  of  such  rents  and  income  to  his 
sifter  during  her  Zt/e,— Held,  to  entitle 
the  widow  to  a  continuing  charge  for  her 
aimuity  on  rents  and  income. 

Stelfox  V.  Sugden  (JohnB.  284)  dis- 
tinguished, 

G.  F.  Wormald,  by  his  will,  gave  his 
real  and  residuary  personal  estate  to  his 
children  on  their  attaining  twenty-one; 
and  in  case  there  should  be  no  such 
children  (which  happened),  he  gave  the 
residue  of  his  personal  estate  to  trustees 
upon  trust  for  conversion  and  payment  of 
debts,  <&;c.,  and  legacies,  and  as  to  the 
clear  residue  in  trust,  and  for  the  like 
purposes,  as  his  real  estate.  And  he 
devised  his  lands  to  the  trustees  upon 
trust,  in  the  first  place,  with  and  out  of 
the  rents  and  profits  of  the  said  estates, 
and  the  income  arising  from  his  said 
residuary  personal  estate,  to  pay  to  his 
wife,  the  plaintiff,  the  clear  annual  sum 
of  300Z.,  for  and  during  the  term  of  her 
natural  life,  by  half-yearly  payments,  the 
first  to  be  made  at  the  end  of  six  calendar 
months  after  his  decease;  and  upon 
further  trust  to  pay  the  remainder  of 
such  rents  and  income  unto  his  sister, 
Mary  Wormald  (afterwards  Mrs.  Muzeen), ' 
for  her  separate  use  as  therein  mentioned, 
without  power  of  anticipation,  and  for 
and  during  the  term  of  her  natural  life, 
and  from  and  after  her  decease,  or  on  her 
anticipating  the  same  rents  and  income, 
or  any  part  thereof,  upon  trust  as  to  the 
said  trust  estates  for  all  the  children  of 
his  said  sister  equally. 

The  will  was  disputed,  and  a  oompro- 
mise  was  come  to  which  was  sanctioned 
by  the  Court  in  this  action  by  an  order 
dated  the  28rd  of  April,  1876.  One  of 
the  terms  of  the  oompromise  was  that 


the  annuity  should  be  piud,  bat  rodaced 
in  amount  to  200Z. ;  and  the  order  pro- 
vided that  the  trustees  should,  out  of  the 
rents  and  profits  of  the  real  estate  and 
income  arising  from  the  residuary  per- 
sonal estate,  pay  to  the  plaintiff  the  clear 
annual  sum  of  2001.  for  and  daring  the 
term  of  her  natural  life,  by  equal  half- 
yearly  payments  in  manner  by  the  will 
provided  with  reference  to  the  clear 
annual  sum  of  300Z.  therein  mentioned, 
and  pay  the  remainder  of  such  rents  and 
profits  and  income  to  Mrs.  Museen  on 
her  separate  receipt,  and  the  plaintiff  was 
to  be  at  liberty  to  apply  in  case  the  said 
clear  annual  sum  of  2002.  should  fall  into 
arrear. 

The  current  income  being  insoffieient 
to  answer  the  annuity,  the  trustees  took 
out  the  present  summons  for  the  opinion 
and  direction  of  the  Judg^,  whether,  upon 
the  construction  of  the  will  and  order, 
the  plaintiff  was  entitled  to  the  clear 
annual  sum  of  2002.,  or  whether  she  was 
only  entitled  to  take  the  annual  income 
so  ffikr  as  the  same  should  not  exceed  2002. 

Mr.  Nalder,  for  the  trustees. 
Mr.  John  Pearson  and  Mr.  BardsweH, 
for  the  plaintiff. 

Mr.  Dunning,  for  Mrs.  Muzeen. — There 
being  a  gift  over  of  income,  there  iB.no 
authority  for  holding  the  annuity  a  con- 
tinuing charge  unless  the  gift  over  is 
expressed  to  be  subject  to  the  annoity. 
That  was  so  in 

Booth  V.  OouUon,  39  Law  J.  Rep. 
Ghanc.  622 ;  Law  Bep.  5  Chanc 
684; 
TayUyr  v.   Taylor,  43  Law  J.  Bep. 
Ghanc.    314;    Law  Bep.  17  Eq. 
324. 
[Pbt,  J. — Here  the  only  gift  over  is  of 
the  remainder  of  the  rents.] 

The  annuity  is  of  an  amount  asBamed 
to  be  less  than  the  rents  ;  the  annuitant 
IS  as  little  entitled  to  disturb  the  donee 
of  the  remainder  as  if  instead  of  tke 
annuity  the  whole  of  the  rents  had  been 
given  to  her  for  her  life.  The  oaae  is 
like 

Stelfox  V.  Sugden  (ubi  supra). 
Mr.  Pearson^  in  reply  as  to 

Stelfox  V.  Sugden  (ubi  supra). — 
In  that  case  the  persona  among  whom 
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Wormald  ▼.  Mu£een. 

the  snrplns  income  was  to  be  annually 
divided  daring  the  life  of  the  annuitant 
were  not  the  same  as  the  persons  entitled 
alter  the  annnitant's  death. 

Fry,  J. — ^In  mj  opinion  the  annuitant 
is  entitled  to  claim  the  annual  sum  of 
200Z.  out  of  the  rents  and  profits  accruing, 
not  merely  during  the  life  of  the  annui* 
tant,  but  after  her  death.  The  trust  is 
expressed  as  follows :  '*  In  the  first  place, 
with  and  out  of  the  rents  and  profits  of  the 
said  estates,  and  the  income  arising  from 
my  said  residuary  personal  estate,  to  pay 
to  my  said  wife  the  clear  annual  sum  of 
300Z.,  for  and  during  the  term  of  her 
natural  Ufe,  by  half-yearly  payments,  the 
first  to  be  made  at  the  end  of  six  calendar 
months  next  after  my  decease.''  Then  he 
proceeds :  '*  And  upon  further  trust  to 
pay  the  remainder  of  such  rents  and  in- 
come unto  my  sister,  Mary  Wormald,  for 
her  sole  and  separate  use,  free  from  the 
debts  and  control  of  any  husband,  without 
power  of  anticipation,  for  and  during  the 
term  of  her  natural  life ;  and  from  and 
after  the  decease  of  my  sister  Mary,  or  on 
her  anticipating  the  rents,  &c.,  upon  trust 
as  to  the  said  trust  estates,  for  all  the  chil- 
dren of  my  said  sister  equally  as  tenants  in 
common."  Therefore  the  peculiarity 
here  is  this :  the  income  given  to  the  wife 
is  given  "in  the  first  place."  That 
makes  it  a  primary  charge.  Further, 
there  is  no  gift  to  the  person  who  takes 
the  residue  of  the  income,  or  the  income 
in  remainder,  except  of  "  the  remainder" 
of  that  income.  Therefore  the  testator 
has  indicated  a  strong  intention  that  the 
annuitant  is  the  primary  object  of  his 
bounty. 

It  is  also  reasonably  clear  that  nobody 
can  take  the  remainder  of  anything  till 
that  is  satisfied  with  reference  to  which 
the  remainder  is  defined.  To  apply  that 
principle  here,  there  is  no  remainder  of 
the  rents  after  the  annuity  until  the 
annuity  is  paid.  The  claim  now  made 
on  behalf  of  Mary  Wormald  is  to  the 
rente,  not  to  the  remainder  of  them. 

The  only  difficulty  which  I  have  felt 
was  from  the  case  of  Stdfox  v.  Sugden, 
which  is  an  authority  by  which  I  am 
boond ;  but  I  do  not  think  it  is  the  same 
as  this  case.    In  that  case  there  was  a 
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g^ft  of  an  annuity,  and  of  the  residue  of 
the  annual  proceeds  during  the  life  of  the 
annuitant;  and  after  the  death  of  the 
annuitant  there  was  a  gift  of  the  fund  in 
favour  of  persons  other  than  the  donees 
of  the  residuary  income  during  the  an* 
nuitant's  life ;  and  the  Vice-Chancellor 
found  there  provision  for  an  annual  divi- 
sion of  the  income.  In  the  case  before 
me  there  is  a  remarkable  absence  of  any- 
thing to  indicate  an  annual  division  or 
annual  settlement.  On  the  contrary,  the 
words  are  perfectly  general.  Vice-Chan- 
cellor Wood,  in  that  case,  says  (1), 
"  The  direction  is,  that  the  trustees '  shall 
out  of  the  interest,  dividends  and  annual 
proceeds  of  the  said  trust  moneys,  stocks, 
funds,  shares  or  securities,^  when  once 
the  residne  has  been  invested,  pay  to  the 
testator's  widow, '  for  and  during  the  term 
of  her  natural  life,  the  clear  annual  sum 
of  lOOZ.,  without  any  deduction  or  abate- 
ment therefrom  whatsoever.'  That  di- 
rection, it  was  said,  contains  no  limitation 
with  regard  to  the  period  during  which 
such  interest  is  to  be  received ;  and  it  is 
followed,  in  the  gift  over  after  the  decease 
of  the  wife,  by  a  declaration  that  the 
trustees  'shall  stand  possessed  of  the 
residue  of  the  said  trust  moneys,  stocks, 
funds,  shares  or  securities,  and  divide  the 
same  into  six  equal- parts,'  and  pay  the 
same  to  the  parties  there  named.  Now, 
if  the  will  contained  those  directions 
alone,  and  ondtted  the  intervening  direc- 
tion with  reference  to  the  residue  of  the 
interest  and  proceeds  during  the  life  of 
the  testator's  wife  (which  seems  to  me  to 
be  alone  conclusive  of  the  question  be- 
fore me)  ;  if  it  were  the  simple  case  of  a 
g^fb  at  the  commencement  of  the  bequest 
of  all  dividends  and  income,  without 
limit  as  to  time,  for  the  purpose  of  meet- 
ing a  certain  annuity,  and  after  the  death 
of  the  annuitant,  a  bequest  of  the  residue 
of  the  principal  sum  to  other  parties — the 
construction  for  which  the  widow  con- 
tends being  thus  confirmed  at  both  ends 
of  the  bequest — the  authorities  cited 
would  be  strongly  in  favour  of  the  con- 
tention that  the  annuity  is  a  charge  on 
the  corpus^  and  not  merely  upon  the  in- 
come of   the  trust  fund;   and  that  the 

(1)  Johns,  at  p.  240. 
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trustees  are  bound  to  go  on  applying  the 
income  of  the  trust  fund  in  payment  of 
the  annuity,  until  that  annuity  shall  be 
entirely  satisfied/'  Then  he  went  on  to 
decide  that  the  annuity  was  not  a  con- 
tinuing charge.  I  am  bound  to  say  that 
the  case  was  very  much  like  the  present. 
It  is  not  precisely  the  same  case.  In  my 
case  the  gift  over  is  of  the  residue  once 
for  all ;  and  that  being  so,  I  think  that 
the  Vice- Chancellor's  judgment  is  in 
favour  of  the  way  in  which  I  decide. 
The  annuity  must  be  satisfied  in  the  first 
instance. 


Solicitors — Burton,  Yeates,  Hart  &  Burton,  agents 
for  L.  White,  Driffield,  for  plaintiflf;  CoUyer, 
Bristow  &  Co.,  agents  for  J.  D.  Whitehead, 
Pickering,  for  defendants ;  Emmet,  Son  & 
Stubbs,  agents  for  Jackson,  Malton,  for  other 
parties. 


[IN  THE  COaRT  OF  APPEAL.] 

Bankruptcy. 
Baqqallat,  L.J. 
Cotton,  L.J. 
ThesiqeB)  L.J. 
1880. 
June  24. 
Dec.  9. 


Ex  parte    newton;    ex 
>      yarte  griffin  ;  in  re 

BUNTARD. 


Troof  in  Bankruptcy — Accommodation 
Acceptance — Deposit  of  as  Security  for  less 
ihcm  Value  of  Bill — Proof  for  FullAmoimt 

The  holder  of  a  hill,  accepted  for  the  ac- 
commodaJtion  of  the  drawer,  and  deposited 
with  him  by  t?ie  drawer  as  security  for  a  sum 
less  tha/n  the  amount  of  the  hill,  is  entitled 
to  prove  in  the  hankruptcy  of  the  acceptor 
against  his  estaie  for  the  whole  amount  of 
the  hill;  hut  with  the  restriction  that  he 
shall  not  receive  dividends  on  his  proof  to 
an  amount  exceeding  the  sum  due  on  his 
security. 

This  was  an  appeal  from  a  decision  of 
Bacon,  C.J.,  in  which  he  held  that  the 
holders  of  accommodation  bills  of  ex- 
change deposited  with  them  as  security 
for  a  debt  less  in  each  case  than  the 
amount  of  the  bill  were  only  entitled  to 


prove  for  the  'amount  actually  doe  to 
them  by  the  drawer. 

In  November,  1878,  H.  Bunyaid,  a  sack 
manu&cturer  in  the  city,  entered  into  a 
contract  with  Newton  to  sell  him  5,000 
sacks,  to  be  delivered  as  Newton  should 
require  them,  at  the  price  of  2721, 16s,  8d., 
for  which  sum  Bunyard  drew  a  four 
months*  bill  of  exchange  upon  Newton, 
which  Newton  accepted.  Bunyard  sub- 
sequently indorsed  the  bill  to  the  London 
and  County  Bank. 

Bunyard,  by  way  of  security  for  the 
performance  of  his  contract,  indorsed  to 
Newton  a  bill  of  exchange  for  3002.  drawn 
by  him  upon  and  accepted  by  a  firm  of 
Thomas  Bunya^  &  Sons,  of  Mfddstone, 
for  the  accommodation  of  H.  Bunyard  (of 
which  fact,  however,  Newton  was  igno- 
rant). The  bill  was  dated  the  12th  of 
November,  1878,  and  payable  four  months 
afterdate. 

This  bill,  it  was  agreed  between  H. 
Bunyard  and  Newton,  should  not  be 
negotiated  until  H.  Bunyard  failed  to 
fulfil  his  contract. 

H.  Bunyard  supplied  sacks  to  the  value 
of  32Z.  10s.  only,  and  failed  to  deliver  any 
more.  Newton,  however,  did  not  nego- 
tiate the  300L  bill. 

In  January,  1879,  Newton  filed  a  peti- 
tion for  liquidation,  and  his  crediton 
resolved  to  accept  a  oompodtion.  The 
bank  received  a  composition  in  respect  of 
the  bill  indorsed  to  Uiem. 

T.  Bunyard  &  Sons  filed  a  liquidation 
petition  before  the  300Z.  bill  matured,  tod 
Newton  tendered  a  proof  in  their  liquida- 
tion upon  the  bill  for  the  full  amount. 

The  Registrar,  acting  as  Judge,  held 
that  the  proof  could  only  be  admitted  for 
the  sum  of  240L  6s.  Sd.  the  balance 
remaining  due  to  Newton  under  his  con- 
tract. 

Newton,  and  a  person  named  Griffin, 
with  whom  accommodation  bills,  accepted 
by  the  debtors,  had  been  deposited  to 
secure  a  debt  less  than  the  amount  of  the 
bill,  appealed  to  the  Chief  Judge,  who 
af&rmed  the  decision  of  the  B^f^istrar, 
and  Newton  and  Griffin  appealed  to  the 
Court  of  Appeal. 

Mr.  E.  0.  WUlis,  for  Newton,  claimed 
to  prove  for  the  whole  bill,  the  dividende 
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to  be  reoeired  to  be  limited  to  the  amoant 
due  from  H.  Bnnyard,  and  referred  to 
Ex  parte  Bloxham,  5  Yes.   448 ;   6 

ibid.  449,  600 ; 
Rohson^s  Bankruptcy^  3rd  ed.  p.  222. 
Mr.  De  Qex  and  Mr.  JD.  Kings/ord^  for 
the  trustee,  contended  that  in  the  ease  of 
accommodation  bills  the  holder  could  not 
prove  for  more  than  he  could  obtain  from 
the  person  from  whom  he  received  them ; 
that  in  bankruptcy  the  amount  of  proof 
was  Kmited  to  the  amount  which  could  be 
recovered  in  an  action  against  the  debtor 
if  solvent. 

They  referred  to 

Ex  parte  Gordon;  in  re  GhmersaU, 

45  Law  J.  Kep.  Bankr.  1 ;  Law 

Bep.  1  Gh.  D.  137 ;  sub  nom,  Jones 

y/Oordon^  47  Law  J.  Bep.  Bankr. 

1 ;  Law  Bep.  2  App.  Gas.  616 ; 

Cooke's  Bankrupt  Law,  8th  ed.  p.  176  ; 

Jones  ▼.  Hibbert,  2  Stark.  304 ; 

Simpson  v.  Otarhe,  2  Cr.  M.  d&  B. 

342 ;  4  Law  J.  Bep.  Erch.  255  ; 
GhiUy  on  BUls,  11th  ed.  p.  55  ; 
Wiffen  V.  Roberts,  1  Bsp.  261 ; 
Heath  v.  Sansom,  2  B.  <fe  Ad.  291, 
297 ;  9  Law  J.  Bep.  (o.s.)  K.B. 
246; 
Smith  V.  Knox,  3  Bsp.  46 ; 
Fentwn  v.  Pocoi^  5  Taunt.  192 ; 
Ex  parte  Earle,  5  Yes.  833. 
Mr,  E.  0.   Willis,  in  reply,   said  the 
express  gpround  of  the  decision  in 
Wiffen  V.  Roberts  {yhi  supra) 
was  that  the  holder  knew  it  was  an  accom- 
modation  biU.     Here  the  appellant  had 
no  notice  of  the  &ct.     He  referred  to 
Bytes  on  BiUs,  12th  ed.  p.  452 ; 
Ex  parte  Philips,  1  Mont.  D.  &  D. 
232. 
Mr.  Finlay  Knight,  for  Griffin,  referred 
to 

Ex  parte  Sehofield;  in  re  Friih,  48 
Law  J.  Bep.  Bankr.  122;  Law 
Bep.  12  Gh.  D.  337,  348. 

Our,  ad/v.  vult. 

Thesiqeb,  L.J.,  died  before  the  judg. 
ment  of  the  Gourt  was  delivered,  and  the 
parties  agreed  to  accept  the  judgment  of 
the  two  surviving  Lords  Justices. 

GoTTON,  L.J.  (on  Dec.  9),  delivered  the 
judgment  oi  the  Oonrt. 


Michaelmas  i88o  to  miohaelmas  issi. 
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Each  of  these  appeals  raised  the  same 
question,  namely,  whether  the  holder  of 
a  bill  taken  from  the  drawer  as  security 
for  a  sum  less  than  the  amount  of  the  biU 
is  entitled  as  against  the  estate  of  the 
bankrupt,  who  had  accepted  for  the  ac- 
commodation of  the  drawer,  to  prove  only 
for  the  amount  due  to  him,  the  holder, 
or  for  the  amount  of  the  bill,  with  a  re- 
striction that  he  shall  not  receive  divi- 
dends on  his  proof  to  an  amount  exceeding 
the  sum  due  to  him  on  his  security. 

It  was  conceded  that  if  the  bill  had 
been  accepted  for  value,  the  holder  would 
have  been  entitled  to  prove  for  the 
larger  amount.  But  it  was  urged  on 
behalf  of  the  respondent  that  the  fact  of 
the  acceptance  being  for  the  accommo- 
dation of  the  drawer  makes  a  difference. 
It  was  said,  and  truly,  that  a  man  who 
has  taken  a  bill  from  the  drawer  as  secu- 
rity only,  will  hold  for  the  drawer  any  sum 
recovered  from  the  acceptor  beyond  the 
amount  due  on  his  security,  and  that  when 
the  bill  has  been  accepted  for  the  accom- 
modation of  the  drawer,  he  (the  drawer) 
would  be  liable  to  repay  to  the  acceptor 
any  part  of  the  sum  recovered  from  him 
which  may  be  handed  to  the  drawer  by 
the  holder  of  the  bill. 

But  the  acceptor  has  put  it  in  the  power 
of  the  drawer  to  make  the  bill  in  the  hands 
of  a  holder  for  value  available  against  the 
acceptor  for  its  full  amount,  and  although 
the  holder  may  have  taken  it  as  security 
for  a  sum  less  than  the  amoant  of  the 
bill,  we  are  of  opinion  that  such  a  holder 
is  entitled  to  make  the  bill  available 
against  the  acceptor  in  the  way  which  will 
best  produce  the  sums  due  to  him,  and 
that  in  the  event  of  bankruptcy  he  is 
entitled  to  prove  against  the  acceptor's 
estate  for  the  full  amount  of  the  bill.  It 
was  argued  that  if  the  acceptor  had  not 
become  bankrupt  judgment  in  an  action 
against  him  on  the  bill  would  be  confined  ^ 
to  the  amount  due  on  the  security  thereof 
from  the  drawer.  But  if  the  acceptor  is 
solventa  judgment  against  him  will  realise 
the  full  amount  for  which  it  is  obtained, 
and  even  if  he  is  not  solvent  the  amount 
to  be  recovered  on  the  judgment  will  (to 
an  amount  not  exceeding  the  sum  for 
which  the  judgment  is  recovered)  be 
limited  only  by  the  value  of  his  estate 
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which  can  be  realised  under  the  jadgment. 
In  case  this  is  insufficient  to  pay  the  debt 
to  the  bolder  of  the  bill,  the  amount  which 
he  will  recover  will  not  be  increased  by 
giving  him  judgment  for  a  larger  sum. 

It  was,  however,  contended  that  there 
is  authority  in  favour  of  the  respondent. 
Ex  parts  Bloxham  was  referred  to.  The 
decision  of  Lord  Bosslyn  there  reported 
is  in  favour  of  the  more  limited  proof. 
But  the  order  was  afterwards  (see  6  Ves, 
600)  discharged,  and  an  order  made 
giving  the  bill- holder  a  right  to  prove  for 
the  full  amount  of  the  bill.  This  case, 
even  if  it  is  not  (as  we  think  it  is)  an 
authority  in  favour  of  the  bill-holder  in 
the  present  case,  cannot  be  regarded  as 
an  authority  against  him. 

We  are  of  opinion  that  the  appellants 
are  entitled  to  prove  for  the  full  amount 
of  the  bills,  with  a  restriction  that  they 
are  not  to  receive  dividends  beyond  the 
amount  due  to  thetn. 


Solicitors— Morley  &  Shetriflf,  for  Newton;  WiU 
liamsoD,  Hill  &  Co.,  for  Griffin;  Hughes, 
Hooker  &  Co.,  for  trustee. 


[i,  M.R.  "I 
K  28.     J 


Jessel,  M.B. 
1881. 
Feb. 


KINSMAN  V.  BOUSE. 


Mortgage — Possession  by  Mortgagee  of 
part  of  the  Mortgaged  Property — Absence  of 
Mortgagor  beyond  Seas — Statute  ofLimitO' 
tions  (8^4  Wai  4.  c.  27.  ss.  28,  16). 

Possession  by  a  mortgagor  of  part  of  the 
mortgaged  property  does  not,  since  the 
passing  of  theS  ^  i  Will,  4.  c.  27,  operate 
to  prevent  his  being  barred  by  lapse  of  time 
from  redeeming  such  part  as  is  in  the  poS' 
session  of  the  mortgagee.  Absence  beyond 
seas  is  not,  under  the  same  statute,  a 
disability  as  between  mortgagor  and  mort^ 
gagee, 

Bj  a  deed  made  in  October,  1847,  the 
plaintiff  Kinsman  assigned  certain  lease- 
holds to  the  defendant  Betsy  Bouse  and 
Mary  Ann  May,   by  way  of  mortgage* 


By  another  deed,  made  in  1849,  he  moHr 
gaged  the  same  property  to  John  Browne 
and  Samuel  Banbury,  subject  to  the  first 
mortgage.  Shortly  after  execmting  the 
mortgage  of  1849  he  allowed  Banbury  to 
enter  into  possession  of  two  fields,  form- 
ing part  of  the  mortgaged  property. 
Banbury  continued  in  possession  of  the 
two  fields  until  his  death  in  1853,  since 
which  time  Mary  Banbury,  his  widow 
and  administratrix,  had  remained  in  pos- 
session of  them. 

In  1849,  shortly  after  execnting  the 
second  mortgage  deed.  Kinsman  emi- 
grated to  Canada,  where  he  has  sinoe 
resided. 

In  1855,  the  first  mortgagees  entered 
into  possession  of  all  the  mortgaged  pro- 
perty except  the  two  fields  in  question. 
No  interest  was  thenceforward  paid  on  their 
debt,  nor  did  they  give  any  acknowledg- 
ment of  Kinsman's  title  to  the  mortgaged 
property.  In  1871  Mary  Ann  May  died, 
having  appointed  as  her  executrix  Betsy 
Bouse,  who  had,  in  the  year  1855,  married 
Eusebius  Bonse. 

This  action  was  oommenoed  before 
1879,  by  Kinsman  and  the  second  mort- 
g^ees  against  the  first  mortgagees,  and 
claimed  the  taking  of  the  nsoal  aoooonis 
against  mortgagees  in  possession  and  re- 
demption of  the  premises. 

Mr.  Bagshawe  and  Ifr.  OracknaU,  for 
the  plaintiffs. — The  possession  by  the 
second  mortgagee  of  ihe  two  fieldis  was 
a  possession  nnder,  and  therefore  by,  the 
mortgagor.  Before  the  statate  3  &  4 
Will.  4.  c.  27  it  was  the  setUed  role  that 
so  long  as  the  mortgagor  held  possession 
of  any  part  of  the  estate  no  lapse  of  time 
oonld  bar  his  right  to  redeem  all.  For 
as  to  the  part  of  which  he  kept  possession 
his  right  remained.  And,  as  he  cannot 
redeem  that  separately,  he  was  allowed  to 
redeem  all — 

Bakestraw  v.  Brewer,  Select  (3as.  in 
Chanc.  56 ; 

Burke  v.  Lyneh,  2  Ball  &  B.  426. 
In  all  the  text-books  npon  the  sabjeot 
it  is  stated  that  the  same  role  will  apply 
under  the  statute — 

Fisher  on  Mortgages,  735  ; 

1  PoweU  ofi  Mortgages,  d8S  a ; 

Ooote  on  Mortgages,  980,  932. 
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No  doubt  the  28th  Bection  of  the 
statute  bars  the  right  of  the  mortgagor 
where  the  mortgagee  has  been,  for  the 
specified  period,  in  the  posseBsion  of 
"  any  land  comprised  in  his  mortgage  ;  " 
but  that  is  merely  another  way  of  saying, 
**  the  mortgaged  property."  Conse- 
quently the  section  does  not  apply  unless 
the  mortg^agee  has  been  in  possession  of 
all  the  mortgaged  land. 

Moreover,  &e  mortgagor  has  been 
absent  beyond  seas  since  1855,  and  his 
rights  are  therefore  preserved  by  the 
16th  section  of  the  Act. 

Mr,  Dewey  and  Mr,  0.  T,  Simpson^  for 
the  defendants,  were  not  called  upon. 

The  Mastib  of  the  Bolls. — I  must 
say  that,  in  my  opinion,  whatever  view 
might  be  taken  by  the  Court  of  Appeal, 
there  is  no  reasonable  doubt  as  to  the 
meaning  of  the  28th  section  of  the 
statute.  The  section  says  this :  '*  When 
a  mortgagee  shall  have  obtained  the 
possession  or  receipt  of  the  profits  of  any 
land"— "any"  land,  not  "the"  land— 
"  or  the  receipt  of  any  rent,  comprised  in 
his  mortgage,  the  mortgagor,  or  any 
person  claiming  through  him,  shall  not 
brinfi^  a  suit  to  redeem  the  mortgage  but 
within  twenty  years  next  after  the  time 
at  which  the  mortgagee  obtained  such 
possession  or  receipt,"  and  so  on.  Of 
course  that  means  that  the  mortgagor 
shall  not  redeem  the  mortgage  on  the 
land  of  which  possession  is  taken ;  it 
cannot  refer  to  any  other  land. 

Suppose  a  mortgagee,  in  taking  posses- 
sion, omits  by  mistake  to  take  possession 
of  a  piece  of  land  included  in  the  mort- 
gage, not  knowing  that  it  is  comprised  in 
the  mortgage  deed,  and  some  other  mort- 
gagee takes  possession  of  that  piece  of 
bind,  would  the  first  mortgagee  lose 
the  benefit  of  the  possession  he  had  taken 
under  his  mort^Eige?  Certainly  not. 
In  the  present  case,  the  first  mortgagees 
have  been  in  possession  of  part  of  the 
land  for  more  than  twenty  years,  which 
is  a  sufficient  compliance  with  the  section ; 
for,  in  my  opinion,  it  is  sufficient  if  the 
mortgagee  has  taken  possession  of  "  any 
land  comprised  in  the  mortgage.  To 
my  mind  the  meaning  of  the  section  is 
<|uite  dear,  and  there  is  nothing  in  the 


subsequent  words  of  the  section  to  inter- 
fere with  the  construction  1  have  adopted. 

Then  it  is  said  that,  before  the  Act,  the 
law  was  different,  and  that  the  mort- 
gagor's right  to  redeem  could  not  be 
barred  so  long  as  he  held  possession  of 
part  of  the  land.  Whatever  the  law  was 
before  the  Act,  it  does  not,  in  my  opinion, 
alter  the  proper  meaning  of  the  section, 
which  is,  that  the  moment  the  twenty 
years'  possession  by  the  mortgagee  of  any 
part  of  the  land  has  run,  the  title  of  the 
mortgagee  to  the  land  of  which  he  has 
taken  possession  is  absolute. 

Then  it  is  said  that  the  right  of  the 
mortgagor  in  this  case  to  bring  an  action 
to  redeem  is  saved  by  his  "  absence  be- 
yond seas,"  under  the  16th  section,  but 
the  28th  section  contains  no  qualification 
of  the  mortgagee's  title  under  it.  The 
16th  section  saves  the  right  of  any  per- 
son "  to  bring  an  action  to  recover  any 
land  "  where  such  person  was  under  any 
disability,  such  as  absence  beyond  seas, 
at  the  time  the  right  first  accrued ;  but 
that  does  not  apply  to  a  mortgagor.  An 
action  to  redeem  is  not,  properly  speak- 
ing, an  action  to  recover  land — the  section 
evidently  refers  to  cases  of  ordinary 
ownership  where  the  rightful  owner  of 
land  has  been  dispossessed. 

The  28th  section  contains  no  qualifica- 
tion of  the  rights  of  the  mortgagee  as 
against  the  mortgagor,  and,  in  my  opinion, 
for  this  reason,  that  it  was  not  intended 
to  put  the  rights  of  the  mortgagee  upon 
the  same  footing  as  the  right  of  persons 
claiming  under  an  ordinary  disposition  of 
land. 

It  appears  to  me  that  there  is  no 
reason  for  extending  the  meaning  of  the 
16th  section  to  the  case  of  a  mortgagor. 

1  therefore  dismiss  the  action  with 
costs. 


Solicitow—A.  F.  Coe,  agent  for  C.  Smale.  Bide- 
ford,  for  plaintiffs ;  R.  B.  Toller,  for  defendants. 
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Hall  V  C  1 

1881  V^  ^^  BICHABDSON.     RTCHABD- 

A    ril  27       I  ^^^  ^*  ^^^^^^^^* 

Will — Constriiction — "  8tock-tn-Trade  " 
— Bequest  of  Business — Business  of  Barge^ 
Builder, 

A  testator^  who  was  a  harge-huUder, 
Fpecifieally  bequeathed  to  his  son  his  bun- 
ness,  ^^  together  with  all  and  singular  his 
stock-in-trade  as  a  harge-builder,**  It  is  a 
tnistom  in  the  testator's  trade  for  a  barge- 
builder  when  selling  a  new  barge  to  accept 
an  old  barge  in  part  payment,  and  to  repair 
such  old  barge  and  let  the  same  ovi  on  hire. 
At  the  testator's  decease  there  were  five  old 
barges  belonging  to  him  which  had  been 
thus  a^uiredy  and  were  thus  let  out  on 
hire : — Held,  that  these  barges  formed  paH 
of  the  testator's  stock-vn-trade  as  a  barge- 
builder^  and  passed  under  the  specific  be- 
quest. 

Adjourned  sammons. 

The  testator,  James  Biohardson  the 
elder,  by  his  will  dated  the  23rd  of 
January,  1874,  after  making  certain  spe- 
cific devises  of  freeholds,  bequeathed  to 
his  son,  the  plaintiff  James  Richardson 
the  younger,  the  testator's  business  of  a 
barge- builder  then  carried  on  by  him  at 
Strand-on-the-Green,  in  the  county  of 
Middlesex,  together  with  all  and  singular 
his  stock,  in-trade  as  a  barge-builder,  and 
also  all  his  tools  and  utensils  belonging  to 
such  trade,  and  also  his  boat  and  one 
punt  for  his  own  use  and  benefit  abso- 
lutely, subject  to  the  payment  of  a  certain 
sum  of  50Z.,  and  after  directing  that  in 
case  the  plaintiff  should  carry  on  the 
business  he  should  pay  a  yearly  rent  of 
18Z.  for  the  business  premises,  the  tes- 
tator declared  that  no  barge,  barges  or 
other  craft  in  the  process  of  building  or 
manufactory  on  his  said  premises  at  the 
time  of  his  decease,  or  any  material  then 
in  stock  to  be  used  for  the  purpose  of 
building  such  new  barge  or  craft,  should 
be  considered  as  stock-in-trade  therein- 
before bequeathed  to  the  plaintiff,  but 
that  the  same  should  fieJl  into  and  form 
part  of  the  testator^s  residuary  personal 
estate. 

By  a  codicil  of  the  same  date  as  the 
will  the  testator  bequeathed  his   barge 


Industry  and  his  two  oilier  punta  to  his 
son  Charles  Richardson,  and  by  a  sabse- 
quent  codicil  he  gave  dinxstions  as  to  the 
payment  of  the  sum  of  50L.  above-men- 
tioned.  The  testator  died  on  the  27Ui  of 
March,  1880,  and  shortly  afterwards  this 
action  was  instituted  by  the  plaintiff 
against  the  defendant,  the  executor  of 
the  will,  for  the  administration  of  the 
testator's  personal  estate. 

It  appeared  that  for  aboat  thirteen 
years  prior  to  his  decease  the  testator 
was  in  an  infirm  condition,  and  that  his 
business  was  carried  on  by  his  son,  the 
plaintiff,  who  in  so  carrying  on  the  busi- 
ness acquired  in  connection  with  it  five 
old  barges  under  the  following  circum- 
stances : — 

It  is  customary  with  bai^e-bmlders  on 
the  river  Thames,  when  they  build  a  new 
barge  for  a  barge-owner,  to  take  an  old 
barge  in  part  payment,  and  if  such  old 
barge  is  fit  for  any  more  work  they  repair 
it  and  let  it  out  to  lightermen  and  othen. 
In  this  way  the  five  old  barges  had  been 
acquired,  and  they  had  been  from  time  to 
time  let  out  for  hire  at  weekly  rents 
which  had  been  treated  as  forming  part 
of  the  profits  of  the  testator's  business. 

It  also  appeared  that  upon  one  occasion 
the  testator  had  taken  a  copyhold  cotttge 
in  payment  for  a  barge  buut  by  him. 

The  chief  clerk  by  his  oertifiGate  had 
found  that  the  five  old  barges  formed 
part  of  the  testator's  residuary  personal 
estate,  and  this  was  a  summons  taken  oat 
on  behalf  of  the  plaintiff  to  vary  the  cer- 
tificate by  certifying  that  the  ^y^  barges 
passed  to  the  plaintiff  under  the  specific 
bequest  contamed  in  the  testator's  will. 

Mr,  W.  Pearson  and  Mr,  W.  Bemshaw, 
for  the  plaintiff. — We  submit  that  these 
five  barges  having  been  acquired  by  the 
testator  or  on  his  behalf,  in  and  for  ^ 
purposes  of  his  business,  formed  part  of 
his  stock-in-trade,  and  passed  to  ih» 
plaintiff  under  the  specific  beqaest  The 
only  authority  in  point  seems  to  be  a 
dictwn  in 

EUi(M  Y.  mUott,  9  Mee.  *  W.  23; 

11  Law  J.  Rep.  Bzoh.  8. 

That  was  the  case  of  a  carriage-builder  tt 

whose  death  there  was  in  one  of  his  mMO- 

&ctorie8  an  unfinished  carriage  which 
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was  hemg  built  to  the  order  of  a  pnr- 
chaser,  and  Lord  Wensleydale  (then 
Parke,  B.)  said  that  if  it  had  been  neces- 
sary to  decide  the  point  he  should  have 
had  no  difficuUy  in  holding  that  such 
carriages  formed  part  of  the  testator's 
stock-in-trade. 

Mr,  Oraham  Hastings  and  Mr,  Bush, 
for  the  defendant. — ^These  barges  were 
no  more  part  of  the  stock-in-trade  of  this 
testator  as  a  barge-builder  than  any  other 
property — ^the  copyhold  cottage  for  in- 
stance— which  he  might  hare  accepted  as 
a  matter  of  convenience  in  part  payment 
of  articles  supplied  by  lum.  If  they 
belonged  to  him  in  any  business  capacity 
at  all,  it  was  that  of  a  barge-owner  and 
not  of  a  barge-builder.  Moreover,  the 
testator  has  expressly  excluded  firom  the 
term  '*  stock-in-trade  "  barges  in  course  of 
construction,  and  he  must  a  fortiori  hav6 
intended  to  exclude  barges  actually  con- 
structed. The  effect  of  the  first  codicil 
makes  the  matter  still  more  plain,  because 
the  testator  recollecting  that  he  had  a 
barge  and  two  punts,  expressly  bequeaths 
them. 

No  reply  was  called  for. 

Hall,  Y.C. — ^I  am  of  opinion  that  the 
barges  now  in  question  must  be  taken  to 
have  passed  under  the  specific  bequest  of 
stock-in-trade  contained  in  the  will  of 
this  testator.  The  testator's  business  was 
one  which  in  its  nature  comprised  and 
included  the  acquisition  of  these  old 
barges  as  part  of  an  arrangement  with 
the  person  or  persons  for  whom  the  new 
barges  were  made.  They  were  kept  in 
the  same  yard  or  dock  with  his  other 
barges  and  property,  and  the  general 
business  carried  on  on  those  particular 
premises  could  be  described  as  that  of  a 
Darge-builder.  The  concern  must  be 
looked  at  as  a  whole.  The  testator  was 
a  barge-builder,  and  as  such  he  took  these 
barges  instead  of  cash.  Thev  formed,  as 
I  consider,  part  of  his  stock-m-trade  as  a 
bai^-builder,  whether  he  chose  to  let 
them  out  on  hire  until  he  sold  them,  or 
determined  to  use  them  himself.  As  a 
barge-builder  he  acquired  them,  and  ac- 
cording to  common  parlance  and  under- 
standing they  must  be  taken  to  be  part 
of  his  stock-in-trade  just  as  much  as  those 


old  carriages  which  coach-builders  are  in 
the  habit  of  taking  over  from  purchasers 
in  part  payment  for  new  carnages — 
whether  such  old  carriages  are  built  by 
themselves  or  not — are  part  of  their 
stock-in-trade  as  carriage-builders.  The 
certificate  must  be  varied  in  accordance 
with  the  summons,  and  the  costs  of  all 
parties  will  be  costs  in  the  action. 

Solicitors — Jones  &  Starling,  for  plaintiff;  Wood- 
bridge  &  Sons,  for  defendant. 
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FOX  V.  BBABBLOCK. 


Pet,  J. 
1881. 
April 

Evidence  —  Fedigree  —  Oorporatiati  — 
Minutes, 

Entries  of  proceedings  made  in  a*^  Liber 
Protocollorum  "  of  a  college  which  were  not 
aitested  in  the  usual  mam/ner  were  not  ad" 
mitted  in  evidence  on  a  question  of  legiti- 
macy. 

This  was  a  summons  to  vary  a  certifi- 
cate of  the  cbief  clerk  made  m  two  ad- 
mimstration  suits.  The  first  suit  was  for 
the  administration  of  the  estate  of  Mary 
Ann  Tyrell  Bearblock,  the  other  for  the 
administration  of  the  estate  of  Elizabeth 
Bearblock,  each  of  whom  had  died  a 
spinster,  and  had  by  will  left  her  residuary 
estate  to  the  other.  Elizabeth  survived, 
and  the  chief  clerk  had  found  that  she 
was  illegitimate.  The  summons  was  to 
vary  that  finding. 

The  plaintiff  in  each  suit  was  Edward 
Fox,  the  executor  of  each  testatrix,  and 
the  defendant,  their  niece,  Mildred  Silvan 
Bearblock,  an  in&nt,  who,  if  Elizabeth 
Bearblock  were  legitimate,  was  her  sole 
next-of-kin,  and  therefore  entitled  to  the 
residue  of  the  personal  estate  of  both 
testatrixes.  The  question  depended  on 
whether  the  Bev.  James  Bearblock  was 
matried  to  his  reputed  wife  at  the  time 
Elizabeth  Bearblock  was  bom,  which  was 
in  1803. 

For  many  years  previously  to  that 
date,  and  down  to  the  time  of  his  death 
in  1841,  he  lived  at  Hoi'nchurch,  in 
Essex,  with  a  lady  who  was  his  reputed 
wife ;  and  he  officiated  as  curate  in  the 
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adjoiiiing  parish  at  Upminster,  and 
diiriDg  the  whole  of  that  time  they  were 
received  into  society  as  married  people. 

The  Bev.  James  Bearblock  was  fellow 
of  King's  College,  Cambridge,  thoagh  a 
married  man  could  not  hold  sach  fellow- 
ship. He  received  his  dividends  as  fellow 
down  to  the  year  1803,  when  an  enqniiy 
was  instituted  by  the  provost  and  fellows 
of  the  college  before  their  visitor,  which 
resulted  in  his  expulsion,  on  the  ground 
that  he  was  either  married  or  living  an 
openly  immoral  life. 

It  was  sought  on  the  part  of  the 
Crown  to  put  in  evidence  certain  entries 
in  a  book  of  King's  College,  which  was 
called  Liber  Protocolhrwm,  These  entries 
related  to  the  proceedings  in  the  enquiry 
before  the  visitor,  and  extended  from 
October,  1803,  to  March,  1804,  and  were 
written  in  the  handwriting  of  George 
Yeo,  the  nephew  of  the  registrar  of  the 
college,  and  appeared  to  be  written  at 
one  time.  They  were  not  in  any  way 
attested,  though  all  other  entries  in  the 
book  were  attested  by  the  registrar  of 
the  college,  who  was  a  public  notary,  and 
in  attesting  the  entries  he  signed  hmiself 
as  a  public  notary.  The  entries  about 
that  period  were  generally  in  the  hand- 
writing of  George  Yeo,  the  nephew  of 
the  registrar,  who  was  himself  blind. 

Mr,  Joseph  Brown  (Mr,  Higgins  and 
Mr,  Bawlinson  with  him)  objected,  on 
behalf  of  the  defendant,  to  the  admis- 
sion of  the  entries,  on  the  groand  that 
they  had  not  received  the  proper  and 
usual  attestation,  and  there  was  nothing 
to  shew  their  authenticity  or  accuracy. 
He  referred  to  Bum*8  Oanon  Law  to  shew 
that  the  attestation  by  a  notary  was  for- 
merly a  natural  and  proper  requisite  to 
the  authenticity  of  documents. 

The  SoUoitor-Oeneral  (Sir  Farrer  JBfer- 
scheU)  (The  Attomey-Oeneral  (Sir  H,  J. 
James)  and  Mr.  Bdgby  with  him),  for  the 
Crown,  contended  that,  as  the  entries 
were  made  in  the  proper  books  of  the 
college,  and  were  produced  from  the 
proper  custody,  and  there  were  no  other 
minutes  of  the  proceedings  which  were 
known  to  have  taken  place,  and  there 
was  no  living  witness  who  could  give 
evidence  on  the  subject^  they  were  the 


best  evidence  that  could  be  procurod  an 
the  subject  and  were  admissible. 

Mr,  J.  Pearson  and  Mr,  Kwrdake^  for 
the  plaintiff. 

Frt,  J.,  said — ^Mr.  Brown,  my  view  is 
rather  with  you  upon  this  point.  It 
appears  to  me  that  this  entry  is  not  ad- 
missible. It  is  not  suggested  that  an 
entry,  which  is  merely  that  made  by  an 
uncertificated  and  uncertified  person,  not 
acting  in  any  responsible  character,  in  a 
book,  can  be  given  in  evidence  as  evidence 
of  reputation,  still  less  of  the  &ctB  stated 
in  that  entry.  In  the  present  case  it 
appears  that  the  course  of  the  ooUege 
was  for  the  minutes  to  be  entered  in  this 
book  by  the  son  or  nephew  of  the  regis- 
trar, who  was  a  notary  public,  and  for 
those  minutes  to  be  signed  by  the  regis- 
trar as  a  notary  public ;  and  it  ^petn 
that,  for  some  reason  which  we  cannot 
well  learn,  the  whole  of  this  body  of 
proceedings  with  regard  to  Mr.  Bearblock 
was  not  signed  by  the  registrar,  and  that 
they  are  not  in  any  way  authenticated  bj 
him.  That  certainly  leads  to  the  VE&as 
enoe  that  they  were  in  some  manner  Ian 
regular  or  less  authentic  or  less  intended 
to  bind  the  college  than  the  ordinaiy 
entries  in  the  book.  The  absence  of  hu 
signature  appears  to  me  to  have  been  veiy 
significant  of  some  want  of  confirmation 
of  the  proceeding,  or  some  defect  which 
rondered  it  improper  for  him  to  attest 
them  in  the  ordinary  way,  and  therefore 
they  cannot  be  treated  as  the  minutesof  the 
college.  They  axe  therefore  a  mereentiy 
fi)und  in  the  book  made  by  a  nephew  <h 
the  reg^trar,  so  far  as  I  can  teU  without 
authority,  and  as  such  are  not  admissible. 
I  therefore  feel  constrained  to  reject  them. 
I  ought  to  add  that  I  cannot  help  attach- 
ing considerable  weight  to  the  fiact  that 
the  practice  was  to  employ  a  notary,  and 
that  a  notary  was  a  person  of  great  sig- 
nificance in  the  canon  law,  as  pointed  oot 
by  the  extracts  which  Mr.  Brown  has 
read  from  Bwm*s  Oanon  Law, 


SoIiciton^CroBse,  Sons  &  RHey,  agenti  for  HajDM 
&  Clifton,  BomfOTd,  for  plaintiff  and  dei«iidint; 
The  Solicitors  to  the  Treuniy,  for  the  Giowa. 
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Peiition  of  Company — Wishes  of  Ma' 
jorUy  of  OreditoTB — Oompames  Acb^  1862, 
*.  91. 

A  company,  admitting  its  present  in* 
ahUtty  to  pay  its  dehtSy  yresented  a  petition^ 
asking  to  ha/oe  the  voluntary  wvading^up, 
which  had  been  previously  resolved  upon, 
continued  under  the  supervision  of  the  Court. 
No  creditor  supported  the  petition,  A 
majority  of  the  creditors  opposed,  and  asked 
for  a  compulsory  order. 

The  Court,  out  of  regard  to  the  wishes  of 
the  majority  (Companies  Act,  1862,  s.  91), 
adjourned  the  petition  for  a  fortnight,  in 
order  to  enable  them  to  present  a  petition 
of  their  own  ashing  for  a  compulsory  order. 

Where  a  petition  is  presented,  ashing  for 
a  supervision  order,  or  "  such  other  order 
08  to  the  Court  shaM  seem  meet,*'  the 
Court  has  the  power,  if  the  petitioner  he 
willing,  to  make  an  order  for  a  compulsory 
winding-up. 

Petition. 

On  the  30fch  of  March,  1881,  the  com- 
pany passed  a  preliminary  resolution, 
daly  confirmed  at  a  meeting  held  on  the 
19th  of  April,  1881,  that  the  company 
he  wonnd  np  yolnntarily,  subject  to  the 
supervision  of  the  Court. 

This  was  a  petition  by  the  company, 
stating  that  they  had  passed  the  above- 
mentioned  special  resolution  for  a  volun- 
tary winding-up,  and  that  they  were 
unable  to  pay  their  debts,  and  praying 
to  have  the  voluntary  winding-up  con- 
tinued under  the  supervision  of  the  Court, 
or  that  such  other  order  might  be  made 
in  the  premises  as  to  the  Court  should 
seem  meet. 

No  creditor  supported  the  petition. 

Mr.  North  and  Mr.  Lemon,  for  the 
petition. 

Mr.  Qlasse  and  Mr.  CrachnaU,  for  a 
majority  of  creditors. — The  company  ad- 
mit that  they  are  insolvent,  and  they 
have  appointed  their  own  auditor  as 
liquidator. 

We  ask  to  have  the  company  wound  up 
compulsorily.    Our  rights,  as  creditors. 


will  be  prejudiced  if  the  order  asked  fox* 
by  the  petition  is  made — 

Companies  Act,  1862,  s.  145. 

We  have  not  presented  a  cross  petition 
asking  for  a  compulsoiy  order,  in  order 
to  avoid  expense;  but  as  part  of  our  debts 
are  admitted  by  the  company,  we  shall  be 
entitled,  as  of  course,  to  a  compulsory 
order,  on  presenting  a  petition  of  our 
own.  The  Court,  in  all  matters  relating 
to  the  winding-up,  will  have  regard  to 
the  wishes  of  the  majority  of  creditors^ 
Companies  Act,  1862,  s.  91. 

Here  no  creditor  appears  to  support 
the  petition. 

The  petition  asks  for  a  supervision 
order,  "  or  such  other  order  as  to  the 
Court  shall  seem  meet.''  The  Court  has 
therefore  jurisdiction  to  make  a  com* 
pulsory  order  upon  this  petition. 

Mr.  Terrell,  for  three  shareholders. 

Mr.  North,  in  reply. — An  unpaid  ere* 
ditor  is  not  entitled,  ex  dehito  justitias^  to 
a  winding-up  order — 

In  re  The  Langley  Mill  Steel  and 
Ironworks  Company,  40  Law  J. 
Bep.  Chanc.  813;  Law  Hep.  12 
Bq.  26. 

Secondly,  the  Court  has  no  power, 
upon  this  petition  of  the  company,  asking 
for  a  supervision  order,  to  make  a  compuU 
sory  order  at  the  instance  of  creditors. 

Frt,  J. — This  petition  asks  that  the 
voluntary  winding-up  may  be  continued 
under  the  supervision  of  the  Court.  The 
order  asked  for  is  opposed  by  a  body  of 
creditors :  and — though  there  is  no  very 
distinct  evidence  on  the  point— I  come  to 
the  conclusion  that  the  opponents  reprc* 
sent  the  majority  of  the  creditors  in  vidue. 
That  being  so,  I  think  I  ought  "  to  have 
regard  to  the  wishes  of  the  creditors  "■— 
Companies  Act,  1862,  s.  91.  In  my  judg- 
ment, the  wishes  of  the  creditors  are  first 
to  be  consulted,  where,  as  here,  the  com- 
pany admits  its  present  inability  to  pay. 
Also,  it  is  to  be  borne  in  mind  that  no 
creditor  supports  the  petition. 

If  the  company  had  been  willing,  I 
should  have  had  no  hesitation  in  making 
a  compulsory  order  upon  this  petition. 
But  the  company  refuse  to  take  a  com- 
pulsory order.  I  think,  therefore,  I  shall 
do  justice  by  adjourning  the  petition  until 
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this  day  fortnight,  in  order  to  give  the 
opposing  creditors  the  opportunity  of 
presenting  a  petition  of  their  own,  asking 
for  a  compnlsoiy  order. 

May  27. — The  petition  having  been  by 
consent  again  in  the  paper, 

Mr,  Narth  and  Mr,  Lemony  for  the 
petitioner,  asked  for  a  compulsory  order. 

Mr,  Glasse  and  Mr.  Crachiall,  for  the 
creditors  (who  had  opposed  on  the  pre- 
vious occasion),  asked  to  have  the  carriage 
of  the  order. 

His  Lordship  made  the  usual  com- 
pulsory order  on  the  original  petition, 
but  this  was  to  give  the  petitioner  no  ad- 
vantage over  Mr.  Qlasse*s  clients  as  to 
the  appointment  of  an  official  liquidator. 

Solicitors— Campbell,  Reeves  &  Hooper,  for  the 
petition  ;  W.  T.  Manning,  for  creditors. 


(81.     > 
il  11.  J 
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Fry,  J. 
1881 
April 

Bcmkruptcy  Act^  1869,  8,  15.  suh^s,  3 — 
Earnings  —  Architect  —  Parties  —  Order 
XVL  rules  2  and  13. 

The  remuneration  of  an  uncertificated 
hankrupt  architect  belongs  to  the  trustee  of 
his  estate. 

An  architect^  an  uncertificated  bankrupt^ 
sued  for  breach  of  contract  and  claimed  an 
injunction  to  restrain  the  emphymront  of 
other  architects  and  the  use  of  his  plans, 
specific  performance,  remuneration  for  ser- 
vices  performed  and  damages  for  wrongful 
dismissal : — Held,  that  the  cause  of  action 
in  respect  of  remtmeration  and  damages 
accrued  to  the  trustee  of  his  estate. 

An  uncertificated  bankrupt  claimed  in 
respect  of  causes  of  action,  of  which  those 
appearing  most  substantial  accrued  to  the 
trustee.  The  trustee  was  added  as  co^ 
plaintiff  and  given  the  conduct  of  the  ac^ 
tion. 

This  action  was  brought  by  W.  Emden, 
an  architect,  against  K.  D'Oyly  Carte, 
in  respect  of  an  agreement  by  the  latter 
to  employ  him  as  architect  in  building  a 


theatre.  The  plaintiff  claimed — first,  an 
injunction  restraining  the  defendant  from 
employing  anyone  else  as  architect  in 
building  the  proposed  theatre ;  secondly, 
an  injunction  restraining  the  nae  of  plans, 
specifications,  quantities  and  drawings 
prepared  by  the  plaintiff,  vrithout  his  cod- 
sent ;  thirdly,  specific  performance  of  the 
alleged  agreement  to  employ  him  as  ar- 
chitect; fourthly,  1,7902.  for  remunera- 
tion for  work  already  done  ;  and,  fifthly, 
3,0002.  damages  for  wrongful  difymifwal  and 
breach  of  agreement. 

The  statement  of  claim  alleged  that 
the  agreement  was  come  to  between  the 
plaindff^and  defendant  shortly  after  the 
month  of  April,  1877 ;  that  the  site  was 
purchased  in  or  before  August,  1879 ;  that 
the  plaintiff  prepared  plans  and  did  other 
work  as  architect  on  behalf  of  the  de- 
fendant, and  did  some  extra  work,  for 
which  1002.  was  agreed  as  the  remunera- 
tion ;  that  on  the  9th  of  June,  1880,  the 
plaintiff  was  wrongfully  dismissed  by  the 
defendant,  and  that  a  sum  of  2152.  bad 
been  paid  on  account. 

On  the  30th  of  April,  1878,  the  pkintiff 
had  been  adjudicated  bankrupt,  and  was 
still  uncertificated. 

This  was  a  sunmions  by  the  trustee 
of  his  estate  to  be  substituted  as  plaintiff 
in  the  action  in  the  place  of  the  bankrupt. 

Mr,  Francis  Turner,  for  the  summons, 
argued  that  the  substeoitial  part  of  the 
cause  of  action,  any  money  in  inspect  of 
damages  for  breach  of  contract  and  re- 
muneration belonged  to  the  creditors— 
The   Bankruptcy  Act,  1869,  ss.  15 

(sub-s,  3),  17 ; 
Wadling  y.    Oliphant,    45    Law  J. 
Rep.  Q.B.  173;  Law  Rep.  1  Q.B. 
D,  145 ; 
Elliot  V.  Clayton,  16  Q.B.  Rep.  581 ; 

20Law  J.  Rep.  Q.B.  217; 
In  re  Dowling ;  ex  parte  Banks,  46 
Law  J.  Rep.  Bankr.  74 ;  Law  Bep. 
4  Ch.  D.  689  ; 
Seear  v.  Lawson,  49  Law  J.  Rep. 
Bankr.  69 ;  Law  Rep.  15  Ch.  D. 
426; 
and  the  trustee  therefore  had  a  right  to 
the  conduct  of  the  action.    Under  Order 
XYI.  rule  2  the  trustee  could  be  sub- 
stituted as  plaintiff.    But  if  not^  under 
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rale  13  of  ihe  same  Older  he  oonld  be 
joined  as  co-plamtiff  and  have  the  con- 
dact  of  the  action  given  to  him. 

iFRT,  J. — The  tmetee  cannot  be  en- 
sd  to  an  injunction  or  specific  per- 
formance, and  for  the  purpose  of  this 
implication  it  most  be  assamed  that  the 
plaintiff  may  get  the  relief  he  asks  for.] 

That  part  of  the  relief  the  trustee  does 
not  claim,  and  it  is  manifest  that  in  no 
case  could  the  plaintiff  succeed  upon  that 
part  of  his  case. 

Mr.  BeddaUy  for  the  plaintiff ,  contended 
that  the  remuneration  of  an  architect 
was  in  the  nature  of  work  done,  which 
did  not  pass  to  the  trustee — 

Coles  V.  Barrow,  4  Taunt.  754 ; 
WiUiams  v,  Ghambers,  10  Q.B.  Bep. 

337  ;  16  Law  J.  Rep.  Q.B.  230  ; 
Beckham  v.  Drake,  2  H.L.  Cas.  679 ; 
Kiison  y.  Ha^dwick^  Law  Bep.  7  C.P. 

473; 
In  re  Wilson  ;  e»  parte  Vine,  47  Law 
J.  Bep.  Bankr.  116 ;  Law  Bep.  8 
Ch.  D.  364 ; 
Jameson    y.    The  Brick,  Stone    and 
Lime  Oompaaiy,  48  Law  J.  Bep. 
Q.B.  249 ;    Law  Bep.  4  Q.B.  D. 
208. 
The  Court  had  no  power,  where  an  ac- 
tion was  deliberately  brought  by  a  person 
who  claimed  relief  in  his  own  right,  either 
to  substitute  some  one  else  as  plaintiff  in 
his  place,  or  against  his  will  to  add  a 
oo-plaintiiBr,  especially  a  person  claiming 
against  him.     If  the  plaintiff  was  not 
entitled  to  the  rehef  he  asked,  that  fact 
was  a  defence  to  the  action.    He  behoved 
himself  entitled  to  the  whole  cause  of 
action,  and  had  a  right  to  conduct  his 
own  action  in  his  own  way. 

Mr,  Higgins  and  Mr,  Bveritt,  for  the 
defendant. 

Fbt,  J.,  stated  the  nature  of  the  action 
and  said — This  is  an  application  by  the 
trustee  to  be  substituted  as  plaintiff  in 
this  action  for  the  present  plaintiff.  The 
first  question  I  have  to  hy  is  this.  Did 
the  right  of  action,  or  rather  the  right  to 
this  remuneration  which  the  plaintifiE 
says  he  is  entitled  to  in  respect  of  his 
services  rendered,  and  the  damages  to 
which  he  is  entitled,  as  he  alleges,  for  the 
breach  of  the  contract  and  for  wrongful 


dismissal — did  those  sums  pass  to  the 
trustee,  the  bankrupt  not  having  obtained 
his  discharge  P  In  my  opinion  they  did 
pass  to  the  trustee.  I  think  that  the 
principle  is  to  be  learned  from  such  cases 
as  Elliot  v.  Clayton,  There  an  apothe- 
cary carried  on  the  business  which  he 
had  previously  carried  on.  The  personal 
labour  and  personal  services  of  the  apo- 
thecary were  an  important  ingredient  in 
the  demand  which  he  made,  but  never- 
theless the  fact  that  that  money  was  the 
produce  of  a  business  which  involved 
other  matters  than  the  mere  exclusive 
personal  services  of  the  bankrupt  was 
held  to  make  such  a  difference  that  the 
money  earned  by  him  in  carrying  on  that 
business  passed  to  his  assignee.  The 
rule  applicable  to  the  case  seems  to  be 
stated  with  great  exactness  in  the  extract 
from  BmUKs  Mercantile  Law,  which  was 
adopted  by  Mr.  Justice  Willes  in  Kitson 
v.  Hardioick,  *'The  trustee,"  he  says, 
''takes  not  merely  the  bankrupt's  per- 
sonal property,  but  also  all  such  as  may  be 
acquired  by  or  devolve  on  him  during  the 
continuance  of  the  bankruptcy.  He  has, 
however,  an  interest  in  it  subject  to  this 
right,  and  is  entitled  to  recover  it  from 
strangers  if  the  trustee  do  not  interfere, 
which  he  may  do  even  after  the  bank- 
rupt has  conmienced  an  action  for  the 
property.  The  trustee,  indeed,  has  no 
right  to  the  proceeds  of  his  personal  and 
dculy  labour,  for  that  would  be  to  deprive 
him  of  the  means  of  existence,  and  it  was 
held  in  one  case  that  he  might  recover 
compensation  for  such  labour  against  his 
assignee  who  had  employed  him ;  but  a 
bankrupt  who  acts  as  a  furniture  broker 
and  employs  men  and  vans,  or  who  attends 
as  an  apothecary  aad  fiiriurf.ee  medicine, 
cannot  be  considered  as  merely  usmg  his 
personal  labour  in  this  sense." 

There  are  two  authorities  which  con- 
firm me  in  the  Qonclusion  which  I  should 
otherwise  arrive  at,  that  an  architect 
is  to  be  likened  to  an  apothecary 
for  this  purpose.  One  of  them  is  the 
opinion  of  Lord  Chief  Justice  Wilde, 
delivered  in  the  House  of  Lords  in  the 
case  of  Beckham  v.  Drake,  where  he  says 
this :  "  It  is  said  that  this  is  an  action 
personal  to  the  bankrupt,  and  in  one 
sense  it  no  doubt  is  so,  but  not  in  any 
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sense  material  to  the  qnestion  to  be  deter- 
mined. It  is  personal  in  this  sense,  that 
it  arose  out  of  a  contract  founded  in  the 
personal  confidence  in  the  bankrapt,  and 
which  could  only  be  performed  by  his 
personal  labonr  and  skill ;  and  in  the 
same  sense  contracts  are  personally  made 
with  factors,  salesmen,  agents  of  various 
kinds,  masters  of  ships,  bankers,  attorneys, 
architects,  engineers  and  various  other 
persons  whose  personal  skill,  knowledge 
and  integrity  are  the  inducements  to  the 
contracts.  In  no  such  contracts  could 
assignees  claim  to  perform  the  contract 
if  it  remained  open,  unless  the  bankrupt 
would  voluntarily  assist  them  in  so  doing, 
and  then  not  in  every  case ;  but  surely  it 
cannot  be  contended  that  the  right  of 
action  for  breaches  of  contract  in  relation 
to  such  employment  accruing  before  the 
bankruptcy  would  not  pass  to  the  as- 
signees." That  was  a  case  arising  in 
respect  to  a  breach  of  contract  before  the 
bankruptcy,  but  I  cite  the  authoriirv  only 
as  shewing  that,  in  the  view  oi  that 
learned  Judge,  the  architect  stood  in  a 
like  position  to  salesmen  and  other  per- 
sons who  cannot  be  said  to  give  their 
mere  exclusive  personal  services.  The 
other  case  to  which  I  refer  as  confirming 
me  in  this  conclusion,  is  the  case  of 
Jameson  v.  The  Brick,  Stone  and  Lime 
Company  J  where  the  Court  of  Appeal  had 
before  them  on  appeal  a  claim  by  an 
architect  and  surveyor,  and  they  evi- 
dently thought  that  the  same  rule  would 
be  applicable  to  that  case. 

The  conclusion  therefore  at  which  I 
arrive  is  this,  that  although  the  personal 
services  of  the  architect — the  plaintiff  in 
this  case — were  an  inducement  to  the 
contract,  the  fruit  of  that  contract,  in  the 
way  of  remuneration  or  the  right  to 
damages  for  wrongful  dismissal,  would 
pass  to  the  assignee.  With  regard  to 
the  damages  for  wrongful  dismissal,  I 
cannot  help  observing  that  the  other  case 
of  Wadling  v.  Oliphant  is  a  strong  autho- 
rity to  shew  that  that  would  pass  to  the 
trustee.  The  trustee,  therefore,  in  my 
opinion,  han  the  right  to  intervene. 

And  then  arises  the  question,-  In  what 
manner  is  the  trustee  to  be  allowed  to 
intervene?  He  proposes  that  I  should 
substitute  him  for  the  plaintiff.    Now  I 


have  great  difficulty  in  doing  that,  and 
for  this  reason,  that  the  orders  do  not  in 
mv  judgment  extend  to  a  case  of  the  sub- 
stitution of  one  plaintiff  for  another 
plaintiff,  except  where  the  suit  has  been 
commenced  in  error.  That  I  think  is  the 
clear  result  of  the  2nd  rule  of  Order 
XYI.  and  also  the  13th  rule  of  the  same 
Order.  Here  there  was  no  mistake  at 
all,  as  I  conceive,  in  the  commencement 
of  the  action — that  is  to  say,  no  bona  fide 
mistake  within  the  meaning  of  that  rale. 
The  plaintiff  has  chosen  to  insist  upon 
his  rights  to  this  sum  of  money,  and  he 
still  insists  upon  those  rights.  The  next 
question  then  is,  whether  I  can  add  the 
trustee  as  co-plaintiff  with,  the  architect 
under  the  13th  rule  of  Order  XVI.  The 
words,  which  are  relevant,  are  these: 
''  The  Court  or  a  Judge  may  at  any  stage 
of  the  proceedings,  either  upon  or  withoat 
the  application  of  either  party,  and  on 
such  terms  as  may  appear  to  the  Court  or 
a  Judge  to  be  just,  order  that  the  name 
or  names  of  any  party  or  parties,  whether 
plaintiffs  or  defendants,  who  ought  to  have 
been  joined,  or  whose  presence  before 
the  Court  may  be  necessary  in  order  to 
enable  the  Court  effectually  or  completely 
to  adjudicate  upon  and  settle  aU  the  ques- 
tions involved  in  the  action,  be  added." 
It  is  said  for  the  present  plaintiff  that  I 
cannot  add  any  other  person  as  co-plain- 
tiff with  him  against  his  wish  and  his 
will.  I  do  not  take  that  view  of  the 
power  of  the  Court.  The  intervention  of 
the  trustee  is  a  matter  of  right,  and  the 
only  question  is  in  what  manner  I  am  to 
allow  him  to  intervene.  I  think  the 
proper  and  most  convenient  coarse  in 
this  case  to  promote  this  intervention  is 
to  add  the  name  of  the  trustee  as  plaintiff 
with  the  present  plaintifi^  and  to  give  to 
that  person  whose  name  is  bo  adoed  the 
conduct  of  the  action.  In  doing  that  I 
am  largely  influenced  by  this  considera- 
tion :  The  present  plaintiff  undonbtedly 
asks  for  a  relief  of  a  veiy  extraordinary 
description,  having  regai^  to  the  nature 
of  his  cause  of  action.  He  asks  for  the 
injunctions  and  the  specific  performance. 
The  probability  of  his  getting  any  sach 
relief  does  not  seem  to  me  to  be  great 
If  he  has  any  substantial  cause  of  action, 
it  appears  to  me  to  be  in  respect  to  the 
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remaneration  due  to  him,  and  the 
damages  for  wrongfal  dismissal.  Both 
those,  in  my  judgment,  would  come  to  the 
tmstee.  The  trustee,  therefore,  is  the 
person  who  has  the  snbstantial  interest 
in  this  action,  and  although  I  do  not 
think  fit  to  exclude  the  possibility  of  the 
present  plaintiff  succeeding  upon  some 
other  part  of  the  action,  I  think  that  the 
just  and  right  course  will  be  to  add  the 
tmstee  as  plaintiff  and  to  give  him  the 
condact  of  the  action. 

Then  the  only  question  is  as  to  the 
costs.  With  regard  to  that  it  appears  to 
me  that  the  matter  stands  in  this  position : 
The  trustee  did  not  apply  to  be  joined  as 
co-plaintiff,  but  he  applied  to  do  that 
which  I  think  he  could  not  have  done, 
and  I  shall  therefore  make  the  order 
without  costs  on  either  side. 


Solicitors — J.  J.  Winser,  for  the  trostee;  F.  G. 
Tudor,  for  plaintiff;  Beyfos  &  Bejfos,  for  de- 
fendant. 


Bacok,  V.O. 
1881 
March 


T.GA 
'2.    / 


In  re  williams. 

WILLIAMS  V.  STRA'rrON. 


Husband  and  Wife — Luna^cy  of  Husband 
— Oofwersion  of  Husband's  Property  by 
Wife — Beeovery  from  Estate  of  Wife. 


An  action  was  brougJU  by  the  represent 
tative  of  a  deceased  husband  against  the 
representatives  of  his  deceased  unfcy  and  the 
statement  of  daim  started  thai  the  wife 
during  the  lifetime  of  the  husband  (who  was 
a  lunatic^  though  not  so  found  by  inquisi- 
tion) took  possession  of  and  sold  certain  of 
the  husband's  chattels  and  applied  the  pro- 
ceeds of  sale  to  her  own  ttse,  and  claimed  to 
recover  the  proceeds  from  the  wife's  estate 
in  the  hands  of  her  executors : — Held,  on 
demurrer^  that  the  action  was  sustainable. 

This  was  an  action  by  the  administrator, 
with  the  will  annexed,  of  John  Williams, 
who  died  in  February,  1878,  against  the 
executors  and  trustees  of  the  will  of  Flo« 
rence  Williams,  his  wife,  who  died  in 


April,  1878.  The  statement  of  claim  al- 
leged that  the  husband  became  lunatic  in 
1872,  though  not  so  found  by  inquisition, 
and  became  the  inmate  of  a  lunatic  asy- 
lum ;  and  that  the  wife  during  his  lifetime, 
without  authority  from  him,  took  posses- 
sion of  his  personal  property  to  a  con- 
siderable extent  and  sold  the  same,  "  and 
applied  the  proceeds  of  the  sale  to  her 
own  use,"  though  possessed  of  ample 
separate  estate ;  and  claimed  an  account 
and  payment  of  the  proceeds  of  sale,  and, 
if  necessary,  administration  of  the  wife's 
estate. 

The  defendants  demurred,  on  the 
ground  that,  as  John  Williams  and  Flo- 
rence Williams  were  husband  and  wife 
when  the  alleged  cause  of  action  arose, 
no  title  to  relief  was  shewn. 

Mr.  Church  (with  him  Sir  H  Jackson)^ 
for  the  demurrer. — The  statement  of 
claim  claims  the  proceeds  of  sale,  which 
it  admits  the  wife  has  applied  "  to  her 
own  use."  This  was  done  during  the 
husband's  lifetime,  whose  insanity  did 
not  dissolve  the  marriage.  This  action, 
therefore,  could  not  have  been  sustained 
by  the  husband  against  the  wife,  as  the 
act  of  the  wife  was  the  act  of  the  hus- 
band—- 

8tephen*s  Commentaries^  8th  ed.  ii« 

259; 
Bacon's    Abridgment,    *^  Baron    and 

Feme  "  (G) ; 
Phillips  y.  Bametj  Law  Bicp.  1  Q.B. 
D.  436. 
Then  the  deaths  of  the  husband  and 
wife  respectively  cannot  alter  the  rights 
that  accrued  during  their  lifetime. 

Mr.  Owen^  for  the  plaintiff,  was  not 
called  on. 

Bacon,  V.O. — This  demurrer  must  be 
overruled.  The  husband  being  insane 
his  wife  took  possession  of  the  property. 
There  was  no  conversion  in  that.  The 
goods  remained  the  husband's  goods,  and 
therefore  his  executors  would  have  been 
entitled  to  sue  for  them.  Suppose  they 
had  been  jewels  or  valuable  chattels,  there 
can  be  no  doubt  his  executors  would  have 
been  entitled  to  sue  for  them.  Then  if 
thev  have  been  sold,  his  executors  have  a 
right  to  follow  the  proceeds  and  to  get 
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them  out  of  tlie  wife's  estate.  Whether 
they  were  sold  wron^ullj  or  not  wrong- 
fnllj,  still  his  executors  are  entitled  to 
follow  the  proceeds.  The  demurrer  must 
be  overruled  with  costs. 


Solicitors — Smith,  Dairies  &  Co.,  agents  for  David 
Hughes  Brown,  Pembroke  Dock,  for  plaintiff; 
Prior,  Bigg,  Church  &  Adams,  agents  for  James 
Price,  Haverfordwest,  for  defendants. 


Bacon,  V.O.  1  ,^„„„  ,^  „„,^,       ^,„^ 

1PP1  I  FUBBEB  AND   PRICE  V,    KINQ 

All  I  ^^^  0THBR8. 

Tractice  —  Interrogatories  —  Summons 
for  FurtJier  Answer — Particulars — Whole 
Answer  struck  out — Rules  of  Courts  1875, 
Order  XXXL  nde  10. 

In  a  case  where  aU  the  answers  to  inter' 
rogatories  are  properly  objected  to^  the  rule 
that  a  summons  for  a  further  a/nswer  ought 
io  specify  the  wUerrogatories  or  parts  of 
interrogatories  to  which  afwrther  answer  is 
required^  does  not  apply t  and  the  summons 
may  he  in  general  terms, 

• 

The  plaintiffs  by  their  statement  of 
claim  alleged  certain  advances  to  King, 
the  deposit  by  King  of  certain  title-deeds 
with  the  phuntiffs  by  way  of  equitable 
mortgage,  accompanied  by  a  memorandum 
of  agreement  between  King  of  the  one 
part  and  the  plaintiffs  of  the  other  part, 
to  execute  a  legal  mortgage;  they  also 
alleged  a  memorandum  of  farther  charge 
indorsed  on  the  first  memorandum ;  and 
they  claimed  an  account  and  payment  of 
principal,  interest  and  costs,  and,  in  default, 
a  sale.  King's  defence  was  a  denial  of  the 
deposit  and  of  each  memorandum,  sug- 
gesting, however,  that  his  co-defendant 
Ashwin,  who  had  acted  as  his  solicitor, 
might  have  deposited  the  deeds,  but 
stating  that  if  he  did,  he  acted  without 
King's  authority,  and  that  King  himself 
might  have  signed  the  memoranda,  but  if 
so  he  signed  them  in  ignorance  of  their 
contents. 

The  plaintiffs  delivered  interrogatories 


to  King,  asking  specifically,  whether  in 
fiEfcct  the  advances  were  not  made  to  him, 
whether  the  deeds  were  not  in  fact 
deposited,  and  whether  he  did  not  m  hd 
execute  such  memoranda  in  writing. 

By  his  answer  to  these  interrogatories 
King  denied  any  deposit  by  him  oradvanoe 
to  him,  but  stated  that  it  was  possible 
that  the  plaintiffs  might  have  made  such 
an  advance  to  Ashwin,  and  that  the  latter 
might  have  deposited  the  deeds.  In 
answer  to  the  interrogatory  as  to  the  signa- 
ture by  him  of  the  memoranda^  King  said 
that  *'it  was  possible  that  under  such 
circumstances  as  aforesaid"  be  might 
have  signed  such  memoranda,  but  that  if 
he  did,  he  was  wholly  ignorant  of  their 
nature,  purport  or  effect ;  and  continued, 
'^  Save  as  aforesaid  I  cannot  set  forth  as 
to  my  belief  or  otherwise  whether  or  not 
it  is  a  &ct  that  the  alleged  deposit  was 
accompanied  by"  such  memoranda  as 
aforesaid. 

An  action  was  pending  in  the  Bolls 
Court  (^King  v.  Ashwin)  in  which  King 
sought  to  impugii  these  and  other  trans- 
actions by  Ashwin. 

The  plaintiffs  took  out  a  summons  to 
consider  the  sufficiency  of  the  defendant 
King's  answers,  without  stating  in  the 
summons  to  which  interrogatories  or 
parts  of  interrogatories  a  further  answer 
was  required.  The  summons  was  ad- 
journed into  Court. 

Mr,  Higgins  and  Mr.  A,  /.  Leach,  for 
the  plaintiffs. 

Mr,  Stirling,  for  the  defendant  King, 
took  the  preliminary  objection  that  the 
summons  was  bad  in  form,  because  it  did 
not  specify  the  interrogatories  or  parts  of 
interrogatories  to  which  a  further  answer 
was  required — 

Anstey  v.  The  North  and  South  Wad' 
wich  Subway  Company,  48  Law  J. 
Bep.  Chanc.  77^ ;  Law  Bep.  11 
Ch.  p.  439. 

Mr.  Higgins  and  Jfr.  A,  J.  Leach,  for 
the  plaintiffs. — It  is  not  necessary  to  be 
thus  specific  where  you  object  to  the  whole 
of  the  answers.  In  this  case  none  of  the 
answers  are  of  any  use  to  us,  because 
such  admissions  as  there  are,  are  so  inter- 
woven with  impertinent  sta^ments  that 
we  cannot  read  part  of  the  answers  with- 
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Furber  y.  King, 

out  the  rest,  and  reading  ihe  whole  they 
tell  lis  nothing — 

Peyton  v.  Hartmg^  48  Law  J.  Rep. 
C.P.  10 ;  Law  Rep.  9  C.P.  9. 
Mr.  StirUngf  in  reply. 

Bacon,    V.C— In    my    opinion    these 
answers  are  an  abnse  of  the  practice  ef 
the  Goort,  and  they  must  aU  be  struck , 
out. 


Solidton — ^R.  Fnrber,  for  plaintiffii ;   Rodgen  & 
Clatkson,  for  defendants. 
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[IN    THE  COURT  OF   APPEAL.] 

James,  L.  J.    ^ 

Bbbtt,  L.  J.     I  In  re  the  bbitish   skam- 
Cotton,  L.J.   >    less  paper  box  company 
1881.         I      (limited). 
April  5.      J 

Oompcmy — Private  Partnership — Trans- 
fer of  Shares  hy  Vendor  to  Directors — Suh- 
sequent  Allotment  of  Shores  to  the  Public — 
Misfeasa/nce — lAahility  of  Directors — The 
Companies  Act^  1862,  s,  165. 

In  January^  1874,  an  agreement  was 
entered  into  between  the  three  owners  of  a 
patent  and  72.,  whereby  B,  was  to  assist 
them^  in  forming  a  company  to  purchase 
the  patent  for  32,0002.,  and  B,  was  to  re- 
ceive 6,000Z.  out  of  the  purchase^money  in 
paid-up  shares.  This  agreement  was  not 
registered.  In  March,  1875,  a  company 
was  incorporated  with  a  capital  of  50,000/. 
in  shofres  of  lOOZ.,  to  adopt  and  carry  into 
effect  an  agreement,  dated  the  27th  of  Feb- 
ruary^  1875,  and  made  between  the  three 
patentees  of  the  one  part,  and  a  trustee  for 
the  company  of  the  other  part,  for  the  sale 
to  the  company  of  the  patent  for  32,0002. 
This  agreement  was  registered.  The  com- 
pany was  incorporated,  and  adopted  the 
agreement  of  the  27th  of  February,  1875. 
Fight  persons  signed  the  mem^oramdum  of 
associaiion  of  the  company,  namely,  the 
three  patentees,  E,  and  three  other  gentle- 
men, and  the  solicitor  of  the  company,  aU 
of  whom,  except  the  solicitor,  were  named 
in  the  articles  as  the  first  directors  of  the 
company.  In  April,  1875,  the  assignment 
Vol.  60. — Ckanc. 


of  the  patent  to  the  company  was  executed, 
and  thereupon  the  directors  allotted  and 
issued  320  fuUy  paid-up  shares  to  the 
patentees,  one  of  whom  the  same  day  exe- 
cuted the  following  transfers  for  a  nominal 
consideratimi :  Thirty-five  shares  to  R.  in 
part  payment  of  his  6,0002.,  and  fifteen 
shares  to  each  of  the  other  three  directors, 
partly  as  a  bonus  and  partly  in  payment 
of  moneys  advanced  by  them  respectively 
to  develope  the  parent.  The  above  transac- 
tions were  known  to  all  the  eight  members 
of  the  company,  and  it  was  at  first  intended 
to  carry  on  business  as  a  private  company, 
and  not  to  admdt  any  of  the  pMic,  and  the 
eight  original  members  continued  to  be  the 
only  members  of  the  company  wntil  July,lS76, 
when  the  directors,  finding  that  nuyre  funds 
were  required  to  further  develope  the  patent, 
allotted  shares  to  five  persons  who  applied 
for  them  after  investigating  the  position  and 
affairs  of  the  company ;  but  the  agreem&nt 
of  1874,  and  the  above  transfers  made  in 
April,  1875,  were  not  disclosed  to  them. 
On  the  winding-up  of  the  company, — Held, 
that  B,  and  the  three  directors  could  not  be 
made  liable  under  the  16bth  section  of  the 
Companies  Act,  1862,  to  repay  to  the  com- 
pany the  nominal  valve  of  the  shares  that 
had  been  transferred  to  them  as  above- 
mentioned. 

The  Society  of  Practical  Knowledge  v, 
Abbott  (2  Bear.  559)  distinguished. 

This  was  an  appeal  from  a  decision  of 
the  Master  of  the  B>olls. 

In  1873  P.  Mesick,  S.  Wheeler  and 
E.  Jerome,  Americans,  obtained  English 
letters  patent  for  an  invention  for  making 
seamless  paper  boxes  from  paper  pulp, 
and  in  December,  1873,  P.  Mesick  came 
to  England  on  behalf  of  himself  and  his 
co-patentees  to  form  a  company  to  pur- 
chase and  work  the  English  patent. 

P.  Mesick  was  in  trod  need  to  one  Ban- 
some,  and  on  the  7th  of  Janaary,  1874, 
a  written  agreement  was  entered  into 
between  Wheeler  and  Jerome  of  the  first 
part,  Mesick  of  the  second  part  and  Ran- 
some  of  the  third  part,  whereby  it  was 
agreed  that  Mesick  and  Bansome  shoald 
co-operate  in  forming  or  causing  to  be 
formed  a  joint-stock  company,  with  a 
capital  of  50,0002.,  for  acquiring  and 
working  the  English  patent  upon  the 
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terms  that  30,OOOZ.  in  shares  should  be 
issned  in  payment  of  the  patent,  and 
2,000^  in  shares  should  be  issued  to 
Bansome  in  consideration  of  his  finding 
2,000Z.  to  cover  the  expenses  which  would 
be  incurred  in  relation  to  the  construction 
and  procuring  of  certain  machinery, 
models  and  apparatns  for  shewing  the 
working  of  the  invention ;  and  that  the 
30,000Z.  in  shares  should  be  allotted,  as 
to  four- fifths  thereof,  to  Wheeler,  Jerome 
and  Mesick,  and  as  to  the  remaining  one- 
fifth,  to  E^nsome ;  and  that,  if  the  com- 
pany did  not  ratify  the  agreement.  Ban- 
some  should  be  entitled  to  an  assignment 
of  one-fifth  part  of  the  patent. 

Bansome  then  introduced  the  matter  to 
W.  Stevens,  sen.,  W.  Stevens,  jun.,  and 
N.  O.  Stevens,  and  explained  to  them  his 
position  with  regard  to  the  patent  and 
Mesick,  under  the  agreement,  and  the 
three  Stevenses  agreed  to  advance  1,000Z. 
each  towards  the  expenses  of  developing 
the  invention  and  the  cost  of  the  ma- 
chinery, and  that  Bansome  should  trans- 
fer to  each  of  them  an  equal  amount  of 
paid-up  shares  in  the  company  which  was 
to  be  formed. 

By  an  agreement  dated  the  27th  of 
February,  1875,  and  made  between 
Wheeler,  Jerome  and  Mesick  (vendors), 
of  the  one  part,  and  W.  Bennett,  as  trus- 
tee, for  and  on  behalf  of  the  intended 
company,  of  the  other  part)  the  vendors 
agreed  to  sell  to  the  company  the  English 
letters  patent  for  the  invention,  with  the 
machines,  apparatus,  &c.,  at  the  price  of 
32,0002.,  of  which  sum  2,000L  was  to  be 
deemed  to  be  the  price  of  the  machines, 
models  and  apparatus. 

On  the  4ith  of  March,  1875,  the  com- 
pany was  incorporated,  with  memorandum 
and  articles  of  association,  for  the  purpose 
of  adopting  and  carrying  into  effect  the 
agreement  dated  the  27th  of  February, 
1875,  with  a  capital  of  50,000Z.  in  shares 
of  1002.  each.  The  memorandum  and 
articles  were  signed  bv  the  three  Stevenses, 
Wheeler,  Jerome,  Mesick,  Bansome  and 
Tindell  (who  was  the  solicitor  of  the 
company),  and  these  gentlemen,  except 
Tindell,  were  named  in  the  articles  as  the 
first  directors  of  the  company. 

On  the  15th  of  April,  1875,  the  pur- 
chase of  the  patents  was  completed  pur- 


suant to  the  agreement  of  the  27th  of 
February,  1875,  and  the  same  day  320 
fully  paid-up  shares  were  allotted  and 
issued  to  Mesick,  who  the  same  day  exe- 
cuted  the  following  transfers:  Fifteen 
shares  to  each  of  the  three  Stevenses,  and 
thirty-five  shares  to  Bansome. 

Ten  of  the  fifteen  shares  to  each  of  the 
Stevenses  was  in  satisfiiotion  of  the  1,000/. 
advanced  by  each  of  them  as  above 
stated,  und  the  remaining  five  shares  to 
each  of  them  was  a  bonus  or  oompenaar 
tion  for  the  trouble  and  expense  they  had 
been  put  to  in  forming  the  company.  The 
thirty-five  shares  transferred  to  Bansome 
were  the  balance  of  the  eighty  shares 
representing  the  6,0002.  (one-fifth  of  the 
purchase-money  of  the  patent),  and  the 
2,0002.  advanced  for  machineiy,  to  which 
he  was  entitled  under  the  agreement  of 
the  7th  of  January,  1874.  All  tiieae 
transfers  were  known  to,  and  the  consider- 
ation or  reasons  for  them  understood 
by,  all  the  eight  persons  then  interested 
in  the  company,  and  they  were  all  pre- 
sent when  the  transfers  were  executed, 
except  Jerome  and  Wheeler.  No  pro- 
spectus or  advertisement  of  the  company 
or  notice  inviting  subscriptions  for  sharei 
in  the  company  or  for  any  debenturee  or 
securities  of  the  company  were  ever  issned 
or  intended  to  be  issued.  The  company 
was  formed  and  was  intended  to  be  ca^ 
ried  on  as  a  private  company,  and  not  as 
a  company  in  which  the  pubUc  or  any 
person  except  those  bj  whom  it  was 
formed  were  intended  to  have  any  in- 
terest; and  from  the  incorporation  of 
the  company  down  to  the  3rd  of  Jnfyi 
1876,  all  the  money  which  was  required 
for  the  company  was  provided  by  the  three 
Stevenses  and  Bansome,  and  no  person 
had,  either  as  subscriber  or  tiwisferee  of 
shares,  become  a  member  of  the  company, 
other  than  the  eight  persons  by  whom  the 
memorandnm  of  association  was  signed. 

In  1875  and  1876  general  meetings  of 
the  company  were  duly  held,  and  th« 
usual  returns  made  to  the  Begiatrar  of 
Joint- Stock  Companies. 

In  1876  further  capital  was  required 
for  the  company,  and  the  Stevenses  not 
being  disposed  to  provide  alone  all 
the  money  required,  negotiations  took 
placQ  between  the  directors  of  the  oom- 
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panj  and  certain  other  persons  for  the 
introdaction  of  further  capital,  and  ul- 
timately, on  the  3rd  of  July,  1876,  five 
persons  applied  for  and  were  allotted 
thirty  shares  between  them.  This  ap« 
plication  and  allotment  of  shares  was 
made  after  full  investigation,  information 
and  examination  of  the  affairs  and  position 
of  the  company ;  but  the  agreement  of 
the  7th  of  January,  1874,  was  not  dis- 
closed to  them,  nor  was  their  attention 
drawn  to  the  transfers  made  to  the 
directors  on  the  15th  of  June,  1875, 
althoagh  such  transfers  appeared  on  the 
register  of  the  company. 

The  company  ultimately  proved  a 
failure,  and  was  ordered  to  be  wound  up. 

On  the  11th  of  May,  1880,  the  official 
liqaidator  took  out  a  summons  asking  for 
a  declaration  that  Bansome  and  the  three 
Stevenses,  as  directors  of  the  company, 
were  respectively  guilty  of  a  misfeasance 
and  breach  of  trust  in  relation  to  the 
company  in  obtaining  or  accepting  the 
shares  allotted  to  them  respectively  by 
Mesick,  on  the  15th  of  June,  1876,  and 
in  adopting  and  carrying  out  the  secret 
agreement  of  1874,  and  might  be  jointly 
and  severally  held  liable  and  ordered  to 
pay  to  the  company  the  nominal  value  of 
the  shares  which  had  been  so  allotted  to 
them. 

In  support  of  the  summons  several  of 
the  new  shareholders  deposed  that  they 
were  induced  to  take  shares  in  the  com- 
pany by  the  representations  made  by  the 
directors  that  the  company  had  paid 
Wheeler,  Jerome  and  Mesick,  the  paten- 
tees, the  said  sum  of  d2,000Z.  for  the 
patents  and  machinery,  and  that  the  same 
were  worth  that  snm  and  formed  a 
valuable  asset  of  the  company,  and  that 
had  they  been  aware  of  the  agreement  of 
Jannaiy,  1874,  and  the  transfers  of  shares 
by  Mesick  on  the  15th  of  June,  1875, 
they  certainly  would  not  have  taken  any 
shajfes  in  the  company. 

The  Master  of  the  Bolls,  in  dismissing 
the  summons,  said — I  do  not  think  it 
necessary  to  hear  the  respondents,  as  they 
do  not  ask  for  costs.  First  of  all,  as  far  as  I 
know,  there  is  no  case  like  this.  If  there 
were  I  should  be  only  too  glad  to  follow 
ii.     It  is  an  entirely  new  case,  and  en- 


tirely distinguishable  from  The  Society  of 
FracUGcH  Knowledge  v.  Abbott^  which  was 
simply  this  :  it  was  a  chartered  company, 
and  by  the  terms  of  the  charter  the 
shares  were  to  be  paid  for  in  cash,  and  in 
no  other  way.  The  four  gentlemen  who 
obtained  the  charter  allotted  the  shares 
to  themselves  without  paying  for  them  in 
cash,  and  sold  them  to  other  people,  and 
then  the  corporation  sued  them  for  the 
balance  of  cash  due  on  their  allotments ; 
and  Lord  Langdale  held  that,  having 
regard  to  the  terms  of  the  charter  of  the 
corporation,  these  four  gentlemen  had  no 
right  to  allot  the  shares  to  themselves 
except  for  cash,  and  therefore  that  the 
claim  made  by  the  bill  was  well  founded. 
That  case  does  not  appear  to  me  to  have 
the  slightest  application  to  a  company 
formed  like  this  is.  The  other  case  of 
The  New  Sombrero  Phosphate  Oompany  v. 
Erlanger  (1)  appears  to  me  also  to  have 
no  application.  I  quite  agree  to  this, 
that  if  promoters  make  an  arrangement 
to  get  a  profit  for  themselves  out  of  what 
is  apparently  paid  to  the  vendor,  it  is 
immaterial  whether  the  contract  with  the 
vendors  is  approved  of  by  the  directors 
of  the  company,  who  are  the  promoters, 
just  before  the  allotment  or  just  after. 
In  both  cases  it.  is  intended  to  cheat  the 
future  shareholders;  and  of  course  it 
makes  no  difference  whatever  that  the 
persons,  who,  at  the  time  the  allotment  was 
made,  were  in  fact  the  promoters,  or  their 
nominees,  knew  of  the  fraud.  You  can 
defraud  future  allottees  as  well  as  actual 
allottees ;  therefore  that  case  appears  to  me 
to  have  no  direct  bearing  upon  this  case. 
Now  what  is  this  case  P  1  must  say  I 
am  convinced  of  the  thorough  honesty  of 
all  parties  engaged  in  the  transaction. 
Of  course  that  to  a  certain  extent  must 
naturally  affect  the  case  in  the  mind  of 
every  Judge,  but,  as  fSeu:  as  I  am  concerned , 
I  always  endeavour  to  administer  the 
law  fairly  according  to  law,  even  if  it 
should  bear  hardly  on  people,  as  it  some- 
times does.  I  say  "  fairly,''  because  my 
mind  is  affected,  and  I  hope  everybody's 
mind  must  be  affected  to  some  extent,  at  all 
events,  by  what  I  will  call  the  morality  of 
the  transaction.  I  am  more  anxious  to  find 

(1)  48  Law  J.  Rep.  Cbuc.  73;  Law  Rep.  3 
App.  Oae.  1218. 
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reasons  to  tTx>unce  a  rogue  than  I  should 
be  to  find  reasons  to  rob  an  honest  man. 
The  present  question  is  this :  Three  Ame- 
ricans, who  appear  to  be  inventors,  were 
possessed  of  certain  patents.  Whether 
thej  are  valuable  or  not  I  do  not  know — 
they  have  not  been  sncoessfully  worked 
in  this  country,  but  they  were  supposed 
to  be  valuable.  An  English  engineer  of 
the  name  of  Bansome  appears  to  have 
had  some  faith  in  them,  and,  at  all  events, 
he  advanced  2,000/.  for  the  purpose  of 
getting  a  machine  into  this  country  to 
make  seamless  paper  boxes  according 
to  the  patents.  This  he  did  under  an 
agreement  in  writing  of  a  very  curious 
character,  the  effect  of  which  is  very 
difficult  to  state  in  a  few  words.  It  is  an 
agreement  dated  the  7th  of  January, 
1874.  In  substance  it  was  this,  I  think — 
that  he  was  to  advance  2,000Z.  to  get  the 
machine  at  work.  If  he  got  it  to  work 
satisfactorily  the  company  was  to  be 
formed  ;  he  was  to  get  2,0002.  worth  of 
shares  for  his  2,00OZ.  advanced ;  the  three 
Americans  were  to  get  32,0002.  in  shares, 
out  of  a  total  capital  of  50,0002.,  and 
out  of  those  shares  Mr.  Ransome  was  to 
receive  6,0 OOZ.  in  shares;  but  if  the  thing 
broke  down,  and  it  was  no  fault  of  Mr. 
Bansome's,  he  was  then  to  be  entitled  to 
have  a  fifth  of  the  patents,  so  that  the 
moment  this  agreement  was  signed  he 
was  to  be  treated  as  substantial  owner  of 
one-fifth  part  of  the  patents.  That  was 
the  substance  of  the  agreement.  Then  a 
meeting  was  called  at  which  three  other 
gentlemen  divided  the  interest  with  the 
Englishman :  they  were  present  at  a  meet- 
ing of  promoters  and  they  agreed  to  get 
up  a  company  on  the  footing  of  this 
agreement  of  1874.  They  not  only  knew 
aU  about  it,  but  their  arrangement  was 
to  form  a  company  on  that  footing ;  and 
having  arranged  to  form  what  I  will  call 
for  this  purpose  a  private  company  (for  it 
was  not  intended  to  come  before  the 
public  at  all),  they  made  a  formal  agree- 
ment on  the  27th  of  February,  1875, 
between  the  three  Americans  of  the  one 
part,  and  a  Mr.  Bennett,  who  was  their 
nominee,  of  the  other  part,  for  the 
nominal  sale  to  the  company  of  the 
patents  for  82,000Z.  in  shares.  Of  course 
this  was  a  mere  bit  of  form  with  the 


view  of  launching  the  company.  The 
company,  I  think,  was  registered  on  the 
4th  of  March,  1875,  and  contemporaneouslj 
they  make  a  memorandum  of  assodalaoB 
to  carry  out  the  formal  agreement  with 
articles  of  association  making  all  the 
members  of  the  company  directors,  with 
the  exception  of  the  solicitor,  who  knew 
all  about  it,  and  who  was  the  only  other 
person  who  came  in  to  sira  the  memo- 
randum of  association.  The  result  was, 
that  at  the  time  of  the  formation  of  the 
company  the  company  consisted  of  eight 
men,  and  it  was  not  intended  to  consiBt 
of  any  more.  There  was  power,  of  course^ 
to  issue  the  remainder  of  the  shares,  bat 
their  intention  was  to  cany  on  the  com- 
pany with  these  shares  ;  and  accordingly 
we  find  this,  that  there  is  a  meeting  of 
directors  after  the  company  is  formed 
ratifying  the  formal  agreement  of  1875,  a 
subsequent  meeting  aUotting  the  vendors 
shares,  and  allotting  them  on  the  principle 
of  recogpiising  the  agreement  of  1874, 
which  they  all  knew,  and  which  ia 
actually  mentioned  by  its  date  in  one  of 
the  early  meetings  of  the  directors;  so 
that  they  recognise  Mr.  Bansome's  right 
to  be  treated  as  one  of  the  vendors  and  to 
be  paid  his  share  of  the  purchaae*monej. 
Then  the  same  day  it  seems  that  fire 
shares  apiece  were  given  to  each  of  the 
Messrs.  Stevens  (I  will  assume  that  it 
was  a  bonus),  apparently  with  the  know- 
ledge of  everybody,  in  consideration  of 
their  having  furnished  the  capital  which 
they  did.  Now  if  this  had  been  intended 
to  be  formed  as  a  company  by  the  shares 
of  the  public,  and  a  prospectus  had  heen 
issued  immediately  after  these  transac- 
tions, concealing  them  from  the  allottees, 
and  the  allottees  had  come  in  and  after- 
wards with  reasonable  promptitude  re- 
padiated  the  contract,  I  think  there  would 
be  a  great  deal  to  be  said  in  favour  d 
their  view  of  the  transactions ;  but  thit 
is  not  so.  The  company  went  on,  as  they 
intended  to  g^  on,  with  these  eight 
people.  In  June,  1875,  there  is  a  rwskr 
general  meeting  of  the  company,  and  the 
seal  of  the  companv  was  put  to  the 
register  of  shareholders  treating  it  is 
then  complete.  What  was  the  state  of 
the  register?  It  appears  they  allotted 
36,100Z.  in  shai«s  out  of  50,0007.— that  is, 
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32,0002.  in  origrinal  vendor's  shares,  and 
4,100Z.  besides — and  they  pat  the  seal  of 
the  company  to  the  register.  They  then 
go  on  to  1B76,  and  I  find  another  regular 
meeting  of  shareholders  held  on  the  30th 
of  Jane,  1876,  and  at  that  time  there  are 
only  eight  shareholders;  so  that  the 
position  of  the  company  np  to  Jane, 
1876,  was  this,  that  eyeiy  member  of  the 
company  knew  perfectly  well  the  whole 
of  the  transaction.  The  thing  at  the 
time  of  the  sale  was  confirmed  and  they 
carried  on  business  for  that  whole  period — 
that  is,  from  March,  1875,  to- Jane,  1876 
— withoat  attempting  to  repudiate  the 
tmnsaction,  even  if  they  coald  have  re- 
pudiated it. 

Now  what  was  the  position  of  the 
company  (not  the  promoters  only)  as 
regards  the  vendors,  and  as  regards  Mr. 
Bsjisome.  They  are  actually  the  same 
people,  with  the  exception  of  Mr.  Tindell. 
The  company  itself  had  adopted  this 
contract  with  full  knowledge  of  every 
member  of  it,  which  is  a  case  I  never 
heard  of  before,  without  any  intention  of 
bringing  in  any  other  shareholder  or  of 
defrauding  any  future  allottee,  and  made 
this  bargain  with  knowledge  of  the  facts. 
Is  it  possible  to  say  that  a  company  is  not 
bound  by  that  P  It  would  be  impossible 
so  to  say.  It  was  entirely  bona  fids  in 
every  respect.  What  occurred  subse- 
qoently  was  this :  In  June,  1876,  the  com- 

Sftny  wanted  more  capital.  The  Messrs. 
tevens  and  the  other  English  share- 
holders were  willing  to  contribute  a  little 
more,  but  not  enough.  Some  five  gentle* 
men,  who  were  strangers,  then  came  in 
and  joined  the  company,  and  they  had 
an  allotment  of  shares  to  a  considerable 
amount,  no  doubt,  but  not  to  a  large 
amount.  I  agree  it  would  have  been 
right  that  the  agreement  of  1874  should 
have  been  stated  in  the  memorandum  and 
articles  of  association,  and  that  is  one 
reason  why  I  am  not  disposed  to  give 
costs  to  these  gentlemen,  because  I  think 
their  neglect  in  not  so  stating  it  has 
induced  the  liquidator  to  bring  forward 
this  application.  But  even  assuming 
(and  this  is  a  point  upon  which  I  give  no 
opinion,  because  I  have  not  heard  the 
evidence  fully)  that  the  people  who  came 
in  did  not  know  what  the  original  trans- 


action was,  they  would  have  no  right  to 
bring  an  action  against  the  company  on 
the  fikcts  and  say  that  they  were  thereby 
induced  to  become  members  of  the  com- 
pany. I  mean  if  they  were  defrauded  at 
all.  I  give  no  opinion  as  to  what  their 
state  of  knowledge  was,  because  there  is 
a  conflict  of  evidence  about  it,  but  I 
cannot  see  that  that  would  make  these 
gentlemen  guilty  of  .misfeasance.  It  ap- 
pears to  me  that  on  the  30th  of  June, 
1876,  the  company  having  acted  on  the 
contract  with  full  knowledge  of  all  the 
facts,  the  subsequent  allotment  of  a  por- 
tion of  the  shares  not  being  part  of  the 
scheme  originally  contemplated,  were  not 
bound  to  alter  the  relations  between  it- 
self and  the  vendors ;  and  consequently 
that  this  application,  being  made  by  the 
liquidator  under  the  165th  section,  must 
fail. 

The  official  liquidator  appealed. 

Mr,  /.  (7.  Wkitehome,  for  the  appellant. 
— The  agreement  of  January,  1874,  was 
never  registered,  and  was  not  mentioned 
in  the  provisional  agreement  nor  in  the 
memorandum  or  articles  of  association. 
We  should  never  have  known  of  it  but 
for  its  being  incidentally  referred  to  in  a 
minute  of  one  of  the  early  meetings  of 
the  directors.  The  sale  of  the  patent  to 
the  company  was  a  sham  sale,  a  mere 
contrivance,  and  the  directors  allotted 
shares  to  themselves  as  vendors  when 
they  as  directors  were  standing  in  a  fidu- 
ciary  position  to  the  company.  Assuming 
that  they  did  not  intend  at  first  to  offer 
shares  to  the  public  how  can  that  affect 
the  rights  of  the  shareholders  who  were 
afterwards  brought  in.  There  never  was 
a  bona  fide  contract  or  purchase  between 
independent  parties.  The  case  is  within 
the  principle  of 

The  Ambrose  Lake  Tin  and  Ocpper 

Minina    Company    (LimUed)^    49 

Law  J.   Rep.   Ghanc.  457;  Law 

Bep.  14  Ch.  D.  390 ; 
The  Gold  Company,  48  Law  J.  Bep. 

Ghanc.  281 ;  Law  Bep.  11  Gh.  D. 

701; 
The  New  Sombrero  Phosphate  Company 

V.  Erlamger  (yhi  9upra)  ; 
The  Society  of  Practical  Knowledge  v, 

AhboU  (vibi  ftipra). 
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If  the  jadgment  of  the  Master  of  the 
BoUb  is  affirmed,  at  any  rate  as  to  the 
five  shares  given  as  a  bonas  to  the  three 
Stevenses,  it  will  be  contrary  to  all  aa- 
thority. 

[Brett,  L.J. — How  was  that  a  mis- 
feasance against  the  company  ?] 

I  submit  that  the  pnrchase-monej  was 
loaded  to  that  extent  so  as  to  enable  the 
patentees  to  make  the  transfers.  They 
were  presents  by  the  vendors  to  the  direc- 
tors out  of  vendors*  shares  allotted  to  them. 
As  to  the  ten  shares  apieoe,  they  were 
mere  payments  oat  of  purchase-money 
which  should  not  have  been  made,  and 
should  have  been  explained  to  those 
whom  they  subsequently  induced  to  come 
in  and  take  shares.  If  this  transaction  is 
upheld,  it  will  serve  as  a  precedent  to 
promoters  and  open  a  door  to  great 
fraud. 

Mr.  Ghitty  and  Mr.  Swngster  Oreen^  for 
the  Messrs.  Stevens;  and  Mr,  E.  W.  Byme^ 
for  Bansome,  were  not  heard. 

James,  L.J.,  said — It  appears  to  me 
that  the  Master  of  the  Kolls  has  really 
put  the  matter  on  its  true  footing  in  the 
opening  remarks  of  his  judgment,  namely, 
that  the  question  resolves  itself  into  a 
question  of  honesty  or  dishonesty.  He 
found  that  these  gentlemen  from  the  first 
were  and  intended  to  be  thoroughly 
honest.  They  intended  to  be  and  were 
the  sole  members  of  the  company  and  the 
sole  proprietors  of  the  patent ;  and  what 
arrangements  they  chose  to  make  as  be- 
tween themselves  only  concerned  them, 
because  they  comprised  the  whole  of  the 
company  at  that  time.  Now,  that  being 
so,  tnat  distinguishes  the  case  from  The 
Society  of  Practical  Kfiowledge  v.  Abbott 
and  The  New  Sombrero  Phosphate  Oom" 
pany  v.  Erla/nger,  because  the  burden  of 
proof  in  all  these  cases  where  any  division 
of  profits  or  bonus  has  taken  place — snoh 
as  can  be  called  in  question — is  thrown 
upon  the  persons  who  have  received  that 
profit  or  bonus  to  satisfy  the  Court  that 
the  transaction  was  in  intention  and  in 
fact  honest.  In  my  opinion,  the  present 
respondents  have  discharged  that  burden. 
But  if  they  had  intended,  being  then  the 
sole  members  of  the  company,  that  other 
people  afterwards  should  come  in  against 


whom  what  they  then  did  would  be  an 
injury,  this  Court  would  find  no  difBcnltj 
in  following  the  two  cases  I  have  men. 
tioned,  and  saying,  as  Lord  Langdale  said 
in  The  Society  of  Practical  Knowledge  ▼. 
Abbott,  "  You  did  intend  a  ^ad  on  the 
public.*'  But  here  it  is  not  so.  Therd- 
fore  we  ought  not  to  punish  an  honest 
man,  because  it  is  said  tliat  our  decision 
may  enable  dishonest  men  afterwards  to 
avoid  liability  by  doing  something  similar 
to  it. 

Brett,  L.  J.,  said — This  is  an  apphca- 
tion  under  the  165th  section  of  the  Com* 
panies  Act,  1862,  to  make  the  respondents 
pay  to  the  company  the  full  nominal  value 
of  the  shares  that  were  allotted  to  them 
under  tlie  circumstances  that  have  been 
mentioned,  and  the  only  words  in  the 
section  that  justify  this  application  are 
that  these  persons  have  been  *'  guilty  of 
a  misfeasance  or  breach  of  trust  in  rela- 
tion to  the  company."  Now  the  chief 
charge  against  them  is  that  at  the  time 
they  were  proposing  to  parohase  the  patent 
for  an  intended  company  they  were  them- 
selves interested  in  the  sale  to  the  company, 
and  intended  to  get  an  advantage  to  diem- 
selves,  and  intended  to  keep  i£at  advan- 
tage secret  as  aminst  the  oompany.  That 
is  the  charge.  If,  when  parties  who  are 
promoters  and  dixisctors  of  a  oompany  are 
making  a  contract,  not  onlv  for  all  exist- 
ing shareholders  but  for  all  future  shaie- 
holders,  they  are  intending  to  keep  the 
transaction  a  secret,  they  are  liable  for  a 
misfeasance  under  the  165th  section— thai 
has  often  been  held.  But  if  when  ibej 
enter  into  the  transaction  they  really  in- 
tended that  all  persons  should  know 
of  it,  and  were  acting  for  persons  to  whom 
all  the  circumstances  were  known,  then 
there  cannot  be  a  fraud  against  the  oom- 
pany. The  judgment  of  the  Master  of 
the  Bolls  is  founded  on  this,  that  at  the 
time  this  transaction  was  carried  out  and 
completed  not  only  eveiT  member  of  the 
company  knew  of  the  whole  transaction 
and  adopted  it,  but  it  was  not  intended 
that  any  other  person  should  become  a 
member  of  the  oompany.  Therefore,  he 
says,  that  being  the  intention,  there  wii 
no  secrecy,  because  it  was  not  intended, 
and  everybody  knew  of  the  tnuDsaetion. 
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That  18  a  perfectly  good  ground  for  np- 
bolding  his  decision.  To  hold  otherwise 
wonld  be  to  say  that  a  transaction  which 
was  at  first  honest  and  intended  to  be 
final,  can  after  a  lapse  of  time  be  attacked 
and  made  dishonest  by  what  has  taken 
place  afterwards.  It  is  said  that  if  we 
uphold  this  decision  it  will  open  the  door 
to  frand.  From  that  I  respectfully  beg 
leave  to  dissent.  I  quite  agree  that  when 
new  shareholders  are  called  in  shortly 
after  a  transaction  of  this  kind,  that  that 
is  strong  eridence  from  which  to  infer 
fraud,  and  unless  the  transaction  was  dis- 
closed to  the  new  shareholders  the  directors 
would  be  guilty  of  misfeasance,  because 
it  must  be  inferred  that  they  intended  to 
take  in  and  intended  to  act  for  the  new 
shareholders. 

Cotton,  L.  J.,  said — I  am  also  of  opinion 
that  the  decision  of  the  Master  of  the 
Bolls  is  right.     Two  questions  have  been 
raised,  but  only  one  of  them  has  been 
really  pressed,  namely,  that  the  respon- 
dents may  mi^e  good  to  the  company  the 
value  of  the  vendors'  shares  that  were 
transferred  to  them.  Now,  if  this  had  been 
an  ordinary  company,  possibly  the  liqui- 
dator would  have  succeeded  in  making 
these  respondents  liable  for  the  value  of 
the  shares.     But  upon  what  principle  ? 
It  is  this — ^that  promoters  and  directors 
stand  in  a  fiduciary  position  to  the  com- 
pany— that  is,  not  only  to  the  shareholders 
who  come  in  and  sign  the  memorandum 
of  association,  but  to  all  those  who  come 
in  afterwards  and  take  shares.     Here  it 
is  an  established  fact  that  at  the  time  the 
company  was  formed  it  was  intended  to 
be  formed  as  a  private  company  without 
calling  in  any  of  the  public,  and  that  the 
parties  who  signed  the  memorandum  of 
association  did  not  contemplate  any  share- 
holders other  than  themselves,  and  that 
all  the  intended  cestui  que  trusts  knew  of 
the  transaction  and  adopted  it.     There- 
fore, the  whole  foundation  of  this  appli- 
cation falls  to  the  ground.    Now  if  shortly 
after  the  transaction  a  prospectus  had 
been  issued  to  the  public,  and  they  had 
been  invited  to  come  in  and  take  shares, 
no  Court  would  listen  to  promoters  or 
directors  who  said.  We  did  not  intend  to 
invite  the  public  to  com^  in  when  tbe 
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company  was  formed.     Here  there  were 
general  meetings  which  actually  recog- 
nised the  whole  transaction.     It  is  there- 
fore impossible  for  those  who   came  in 
afterwards  to  rip  open  all  the  proceedings. 
There  is  one  point  I  ought  to  mention. 
The  affidavits  say  that  the  directors  mis- 
represented the  foots  to  those  shareholders 
who  subsequently  came  in,  and  that  but 
for  that  misrepresentation    they   would 
not  have  taken  the  shares.     Now  even  if 
that  were  so,  in  my  opinion,  you  cannot 
infer  that  the  original  transaction   was 
dishonest  because  in  subsequent  repre- 
sentations there  was  dishonesty.    I  do  not 
say  there  was  any  dishonesty.     I  am  also 
reminded  that  if  there  was  any  misrepre- 
sentation  in  1876  there  would  be  a  right 
of  action  to  each  individual  who  had  been 
induced  to  take  shares  or  to  have  his 
name  removed  from  the  register  of  the 
company  if  it  were  in  existence.     Here  it 
is  not  an  individual  seeking  to  get  rid  of 
his  shares,  but  the  company  itself  which 
is  seeking  to  get  relief.     In  my  opinion, 
the  circumstances  of  this   case   entirely 
distinguish  it  from  The  Society  of  Prac- 
tical Knowledge  v.  Abbott  and  the  other 
cases  that  have  been  cited,  and  therefore 
our  present  decision  is  not  opposed  to 
those  cases.     The  appeal  must  be  dis- 
missed with  costs  against  the  liquidator 
personally. 

James,  L. J.  —  In  my  opinion,  these 
gentlemen  are  entitled  to  be  placed  in  the 
same  position  as  if  this  was  an  ordinary 
company,  and  as  if  a  general  meeting  had 
been  held  at  which  everything  that  had 
taken  place  had  been  then  stated  and 
made  known  to  the  shareholders,  and  had 
been  then  sanctioned  by  them. 


Solicitors — Ramsden  &  Austen,  for  official  liqui- 
dator ;  BeuhAm  &  Tindell,  for  Messrs.  Steveos ; 
W.  Butcher,  for  respondent  Ransome. 
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[IN  THE  COURT  OF  APPEAL.] 
Jessel,  M.R.      ^ 

BaOOALLAT,  L.J.  I  RUDOW  V,      THE  QBEAT 

Lush,  L.J.  >     bbitain  mutual  life 

1881.  I        ASSURANCE   SOCIETY. 

April  26.       J 

Action  against  Unregistered  Company — 
Windi/ng'Wp  Petition — Order  for  Pwyment 
of  Costs  of  Action — Stay  of  Execution 
refused — Tlie  Companies  Act,  1862,  ss, 
85,  119,  199,  201,  204— TAe  Judicature 
Act,  1873,  s.  25,  suh-ss,  4  and  5 — Practice 
— Jurisdiction. 

Where  the  plaintiff  in  an  action  obtains 
judgment  ivith  costs  against  the  principal  de- 
fendant,  and  a  formal  hut  necessary  party  to 
the  action  has  been  m>ade  a  co-defendant  and 
is  entitled  to  his  costs  of  the  action,  the  proper 
practice  now  is  to  make  a  direct  order  on 
the  principal  defendant  to  pay  the  costs  of 
such  co-defendant,  and  not  to  direct  the 
plaintiff  to  pa/y  such  costs  and  to  have  them 
over  again  against  the  principal  defendant. 

The  words  "  being  vxmiid  up**  in  the 
204ith  section  of  the  Companies  Act,  1862, 
mea/n  "  in  course  of  being  wound  up,**  and 
the  effect  of  that  and  of  the  199^^  section 
is  to  import  into  the  winding-up  of  a/n  un- 
registered company  all  the  provisions  of  the 
Act  relating  to  the  loinding  up  of  companies 
by  the  Court. 

Where,  therefore,  there  was  a  pending 
wvndtng-up  petition  against  am,  unregistered 
company,  the  Court,  in  the  exercise  of  its 
judicial  discretion,  under  the  SSth  section, 
allowed  an  execution  for  costs  against  the 
company  to  be  proceeded  with,  the  order  for 
payment  having  been  made  after  the  pre- 
sentation of  the  petition  through  the  laches 
of  the  company,  and  tJie  position  of  tlie 
execution  creditor  having  beett  materially 
affected  by  the  order. 

This  was  an  appeal  from  the  decision 
of  Bacon,  V.C, 

The  action  was  by  the  mortgagee  of  a 
policy  of  lOOZ.  in  the  company,  which 
had  become  a  claim  by  reason  of  the  death 
of  the  assured.  The  mortgagor,  Wnrth, 
was  made  a  co-defendant. 

The  company  paid  the  lOOL  into  Court, 
and  on  the  6th  of  Angast,  1880,  it  was 
paid  ont  to  the  plaintiff  on  her  application, 
and  an  order  was  then  made  for  payment 


of  her  costs  of  the  action  by  the  debndani 
company.  On  this  occasion  Warth  asked 
that  his  costs  might  be  provided  for,  on 
the  ground  that  he  was  a  neoeesarr  party 
to  the  action ;  but  this  was  disputed  by  the 
company,  and  in  consequoioe  no  order 
was  then  made  for  the  payment  of  Worth's 
costs,  but  the  matter  stood  over. 

On  the  6th  of  November,  1880,  the 
company  paid  the  plaintiff  her  taxed  ooets 
of  the  action.  Meanwhile,  in  October, 
1880,  a  petition  was  presented  for  the 
winding-up  of  the  company,  on  which  a 
winding-up  order  was  made  on  the  19tii 
of  November ;  but  on  the  24th  of  NoTcm- 
ber  the  Court  of  Appeal  diachaiged  the 
winding-up  order,  retained  the  petition 
as  a  pending  winding-up  petition,  and 
postponed  the  further  hearing  of  the 
appeal  until  the  wishes  of  the  policy- 
holders could  be  ascertained. 

On  the  3rd  of  December,  Wurih*B  ap- 
plication again  came  before  the  Courts 
and  an  order  was  made  directicg  the 
plaintiff  to  pay  Wurth's  costs  and  to  hare 
them  over  again  from  the  company.  On 
this  occasion  the  company  did  not  raise 
the  objection  that  the  pending  ¥rinding- 
up  petition  waa  an  answer  to  Worth's 
application,  and  did  not  appeal  against 
the  order. 

The  plaintiff  paid  Wurth's  costs ;  and, 
having  &iled  to  obtain  payment  of  them 
for  the  company,  issued  execution.  The 
company  then  moved  to  stay  execotioD, 
but  the  Vice-Chancellor  refused  the  mo- 
tion, with  costs,  on  the  ground  that,  the 
company  being  an  unregistored  company, 
and  not  having  been  ordered  to  be  woond 
up,  sections  85  and  204  of  the  Companies 
Act,  1862,  did  not  apply ;  and  therefore 
he  had  no  jurisdiction. 

The  company  appealed. 

Mr,  Hemming  and  Mr,  Speed,  for  the 
appellants. — Even  if  Wurth  had  got  his 
order  in  Aug^t  last,  the  plaintiff  aid  not 
levy  execotion  until  after  the  presentatioo 
of  the  winding-up  petition,  and  therefore 
loses  the  benefit  of  it. 

[  Jessel,  M.B. — The  matter  should  have 
been  disposed  of  on  the  6th  of  Aogost  last 
All  the  costs  of  the  action  shoold  then 
have  been  provided  for.  The  order  of 
the  3rd  of  December  appears  to  have  been 
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made  aooording  to  the  old  praotdoe.  The 
proper  practdoe  now  is,  not  aooording  to 
the  old  praotioe,  to  direct  a  plaintiff  to 
paj  the  costs  of  a  neoessaiy  bnt  formal 
defendant,  and  to  have  them  over  again 
against  the  principal  defendant,  but  to 
paj  snoh  a  defendant  his  costs  by  a  direct 
order.  Both  the  Lords  Jnstices  now  sit- 
ting with  me  agree  with  me  that  that  is 
now  theproper  practice.] 

The  Vice-Ohancellor  did  not  purport 
to  exercise  his  discretion  under  the  B5th 
section  of  the  Companies  Act,  1862,  bnt 
held  that  he  had  no  jurisdiction  at  all 
ontil  a  winding-up  order  had  been  ac- 
tnallj  made.  It  is  a  question  of  construc- 
tion of  the  concluding  words  of  the  204th 
section  of  the  Act.  We  submit  that 
"  being  wound  up  "  means  ''  in  course  of 
being  wound  up,"  and  that  there  being  a 
pending  petition  the  Court  had  jurisdic- 
tion to  entertain  the  application.  If  that 
be  so,  we  submit  there  is  an  end  of  the 
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[Jessm.,  M.B.— Not  so.  You  might 
have  stayed  the  order  for  the  payment  of 
these  costs  and  you  did  not,  but  allowed 
Wnrth  on  the  3rd  of  December  to  get  an 
order  on  the  plaintiff  to  pay  his  costs.] 

We  submit  that  Wurth  was  not  really 
in  the  position  of  a  hostile  defendant. 
The  plaintiff  and  Wurth  were  mortgagee 
and  mortgagor,  and  were  practically  suing 
as  co-plaintifis.  There  is  nothing  to  show 
that  the  plaintiff  cannot  get  these  costs 
back  from  Wurth.  There  is  no  case 
where  an  execution  has  been  allowed  to 
be  proceeded  with  after  the  commence- 
ment of  the  winding-up,  although  it  has 
sometimes  been  allowed  where  execution 
issned  before  the  petition  was  presented 
and  was  delayed  by  the  fraud  or  misre- 
presentation of  the  company.  There  is 
nothing  of  that  kind  here,  bnt  there  is 
still  a  pending  winding-up  petition,  and 
it  is  on  that  ground  that  we  ask  this 
execution  to  be  restrained — 

Buckley  ot*  Companies^  p.  186  (and 
cases  there  cited). 

Mr.  Marten  and  Mr.  Fughy  for  the  re- 
spondent, were  not  called  upon. 

Jessil,  M.B.  (after  stating  the  facts, 
continued). — ^The  result,  therefore,  was 
that  by  virtue  of  that  order  of  the  Srd 
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of  December  the  plaintiff  became  liable 
to  pay  Wurth's  costs  in  full,  and  was 
made  liable  on  the  terms  of  the  company 
paying  her  over  again.  It  was,  in  fact, 
the  machinery  which  was  adopted  by  the 
old  Court  of  Chancery,  and  which  is  no 
longer  either  necessary  or  useful,  but 
which  is  mischievous,  and,  as  this  Court 
has  already  laid  down  in  the  early  part 
of  to-day,  is  no  longer  to  be  used.  That 
being  the  position  of  matters,  the  plaintiff 
would  remain  liable  to  pay  Wurth's  costs 
in  full,  and,  if  this  application  were  to 
succeed  and  a  winding-up  order  were 
eventually  to  be  made  on  the  petition 
against  the  company,  would  only  get  a 
dividend  on  the  costs  she  so  pays  to 
Wurth.  Of  course  it  is  manifest  that 
would  be  doing  the  plaintiff  a  g^reat  in- 
justice.  She  would  not  have  agreed  or 
allowed  the  order  to  go  to  make  her 
liable  to  pay  costs  to  Wurth,  except  on 
the  condition  that  she  was  to  be  indem- 
nified by  being  paid  over  again  the  same 
sum  by  the  company ;  and  therefore,  by 
allowing  that  order  of  the  3rd  of  De- 
cember to  go,  her  condition  has  been 
materially  changed  by  the  act  of  the 
company.  The  company  was  entitled 
under  the  24th  section  of  the  Judicature 
Act,  sub-section  5,  to  avail  itself  of  the 
right  conferred  by  that  section  which 
sajrs  that  no  cause  or  proceeding  at  any 
time  pending  in  the  High  Court  of  Jus- 
tice shall  he  restrained  by  injunction, 
'*  but  every  matter  of  equity  on  which  an 
injuncftion  against  the  prosecution  of  any 
such  proceeding  might  have  been  ob- 
tained, if  that  Act  had  not  passed,  either 
conditionally  or  on  any  terms  or  conditions, 
may  be  relied  on  by  way  of  defence 
thereto,"  and  consequently  might  have 
objected  to  the  order  going ;  or  the  com- 
pany might  have  applied  under  the  latter 
part  of  tiie  same  sub-section  for  an  order 
to  stay  proceedings.  But  they  did  neither, 
and  allowed  the  litigation  to  proceed  to 
judgment  on  the  Srd  of  December  in  the 
way  I  have  mentioned,  and  then  after- 
wards— ^the  time  for  appealing  against 
that  order  having  expired— apply  to  re- 
strain the  plaintiff,  who  has  paid  Wurth, 
fiiom  proceeding  to  execution  on  the 
order  she  has  obtained  to  indemnify  her- 
self by  being  repaid  the  amount  she  has 
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paid.     It  is  manifest  that,  if  the  Ooart 
nas  a  discretion,  it  ought  to  exercise  the 
discretion,  not  in  favour  of  the  company, 
but  in  &vonr  of  the  plaintiff;  and  it  is 
dear  that  under  the  85th  section  the 
Court  has  such  a  discretion.     It  is  not 
obligatory  upon  the  Court  to  make  the 
order,  but  it  is  discretionary,  and  such 
discretion  has  been  repeatedly  exercised. 
I    admit  there  must  be  some   judicial 
grounds  for  its  exercise,  but  in  this  case 
the  position  of  the  plaintiff  has  been  so 
changed  by  the  action  of  the  company 
that  it  would  not,  in  my  opinion,  be  just 
to  allow  the  company  now  to  restrain 
proceedings  on  this  judgment.    I  have  a 
word  or  two,  however,   to  say  on  the 
ground  upon  which  the  Yice-Cfhancellor 
decided  this  case,  for  I  am  unfortunately 
unable  to  accede  to  it.    He  did  not  decide 
it  on  the  merits,  but  by  reason  of  his 
opinion    being  that  the  Court  had  no 
jurisdiction  to  make  the  order,  this  being 
an  unregistered  company.   It  is  necessary 
to  look  at  one  or  two  sections  of  the  Act 
of  Parliament  to  see,  as  I  think  we  shall 
clearly  see,  with  all  respect  to  him,  that 
he  had  jurisdiction.     The  85th  section  is 
general:  "The  Court  mav  at  any  time 
after  presentation  of  a  petition  for  wind- 
ing up  a  company  under  this  Act,  and 
before  making  an  order  for  winding  up 
the  company,  upon  the  application  of  the 
company  ....  restrain  further  proceed- 
ings in  any  action,  suit  or  proceeding 
against  the  company." 

Then  the  199th  section  does  this :  It 
says  that  unregistered  companies,  subject 
to  certain  restrictions,  may  be  wound  up 
under  the  Act,  and  that  all  the  provisions 
of  the  Act  with  respect  to  winding-up 
shall  apply  to  such  companies,  with  cer- 
tain exceptions  and  additions,  which  I 
need  not  read  for  this  purpose.  There- 
fore there  is  a  general  rule  that,  subject 
to  what  follows,  all  the  provisions  shall 
apply.  That,  of  course^  would  import 
the  85th  section,  if  it  stood  alone.  Then 
the  201st  section  says  that  the  Court  may 
at  any  time  after  the  presentation  of  a 
petition  for  the  winding  up  of  an  un- 
registered companv,  and  before  making 
the  order,  upon  the  appliciation  of  any 
creditor  of  the  company,  restrain  pro- 
ceedings in  any  action  against  any  con- 
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tributory  of  the  company  or  against  the 
company.     That  201st  section  was  neces- 
sary, becanse  in  the  case  of  an  unregistered 
company  you  might  sue  the  contribntofy 
as  well  as  the  company.    That  section, 
when  it  is  looked  at,  applies  only  to  an 
unregistered  company,  and  standing  alone, 
without  the  subsequent  section  which  I 
am  going  to  mention,  would,  I  think,  be 
held  not  to  interfere  with  the  application 
of  the  85th  section.     But  any  question 
on  that  part  of  the  Act  is  got  rid  of  by 
the  provisions  of  the  204th  section,  which 
enacts  that ''  the  provisions  made  by  this 
part  of  the  Act  with  respect  to  unregis* 
tered  companies  shall  be  deemed  to  be 
made  in  addition  to,  and  not  in  restriction 
of,   any  of  the  provisions  thereinbefore 
contained."     Therefore  it  is  quite  plain 
that  the  85th  section  applies  to  an  un- 
registered  company.    But  there  are  these 
latter  words  at  the  end  of  the  section, 
upon  which  the  yice-Chancellor  relied : 
"  But  an  unregistered  company  shall  not, 
except  in  the  event  of  its  being  wound 
up,  be  deemed  to  be  a  company  under 
this  Act,  and  then  only  to  the  extent 
provided  by  this  part  of  the  Act ; "  and 
he  read  *'  being  wound  up,"  as  iE  it  had 
been  "  having  been  wound  up,"  which 
would  make  the  Act  absolutely  unwork- 
able.     You    must  have  the  provisions 
anterior  to  the  actual  order  for  winding- 
up  apply,  and  thai  he  seems  to  have 
forgotten.    It  is  plain  that  "  being  wound 
up     means  "  in  course  of  being  wound 
up,"  and  imports  the  provisions  as  to 
winding-np  ;  and,  reading  it  in  that  way, 
the  whole  of  the  Act  becomes  sensible, 
and  the  85th  section  applies,  therefore,  as 
much  to  the  winding  up  of  an  unregis- 
tered company  as  to  the  winding  up  of 
a  registered  company.     It  appears  to  me^ 
thei»fore,  that  the  order  made  by  the 
learned    Yice-Chancellor    ought    to  be 
affirmed,  though  not  for  the  same  reasons 
which  he  gave  in  pronouncing  it. 

Baooallat,  L. J. — I  am  of  the  same 
opinion.  I  am  unable  to  agree  with  the 
view  taken  by  the  Yice-Chancellor,  that 
he  had  no  jurisdiction  to  make  such  an 
order  as  was  asked  in  this  action.  It 
appears  to  me  that,  apart  from  theobBe^ 
vations    that  have  been    made  by  the 
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Master  of  tlie  Bolls  on  the  provisions  of 
the  Judicature  Aot,  the  5th  suh-section 
of  the  24th  section  of  the  Judicature  Act 
of  1873,  and  the  next  sub-section,  give 
ample  jurisdiction  to  the  Vice- Chancellor 
in  whose  branch  of  the  Chancery  Division 
the  action  was  pending.  As  regards  the 
merits  of  the  case  I  lukve  but  few  obser- 
vations to  make.  [His  Lordship  then 
stated  the  facts,  and  continued :]  On 
the  3rd  of  December  an  order  was  made 
that  the  plaintiff  should  pay  the  defen- 
dant Wurth's  costs,  and  that  the  defen- 
dant company  should  pay  to  the  plaintiff 
what  the  plaintiff  should  so  pay  to  the 
defendant  Wurth.  All  the  parties  in- 
terested were  then  before  the  Court,  and 
the  ^Bcts  were  known  to  the  parties,  or 
must  be  presumed  to  have  been  known. 
It  has  been  suggested  that  there  was 
some  doubt  as  to  whether  a  winding-up 
order  had  been  discharged  and  the  pro- 
ceedings had  been  got  rid  of,  but  if 
parties  come  before  the  Court,  and  come 
under  a  mistake  of  that  kind,  it  is  their 
duty,  as  soon  as  they  find  there  has  been 
some  surprise  or  mistake,  to  consider 
whether  it  may  form  a  ground  for  appeal 
against  the  order,  because  it  is  suggested 
that  there  is  something  like  collusion 
between  the  plaintifE  and  the  defendant 
Wurth.  That,  again,  was  either  a  suffi- 
cient reason  for  objecting  to  the  order 
made  on  the  3rd  of  December  or  appeal- 
ing against  it.  We  must  assume  that, 
there  being  no  appeal  against  the  order 
of  the  3rd  of  December,  1880,  that  order 
was  properly  made,  and  was  binding 
between  the  parties.  It  has  been  admitted 
that  there  has  been  no  change  as  far  as 
regards  the  winding-up  proceedings  since 
the  3rd  of  December  down  to  the  present 
day.  If  the  order  which  was  made  by 
the  Vice-Chancellor  on  the  3rd  of  De- 
cember was  right  then,  why  should  it  be 
wrong  now  P  If  we  assent  to  the  appli- 
cation of  the  present  appellant  it  can  only 
be  on  some  ground  which  was  incon- 
sistent with  that  order  made  on  the  3rd 
of  December.  There  is  no  suggestion 
made  on  the  part  of  the  appellant  which 
would  be  a  full  and  sufficient  reason  why 
the  order  of  the  3rd  of  December  should 
not  be  made.  It  appears  to  me  that  the 
appeal  should  be  dismissed. 
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Lush,  L.  J. — I  am  of  the  same  opinion 
on  both  points ;  and,  as  regards  the  im- 
mediate subject  of  this  application,  I 
think  it  would  be  most  unjust  indeed  to 
accede  to  the  request  which  is  made  to 
us.  The  order  was  merely  the  machinery 
by  which  Wurth's  application  was  acceded 
to.  Instead  of  making  an  order,  which 
I  quite  agree  is  the  proper  one  now  to  be 
made,  for  the  company  to  pay  Wurth,  the 
Court  adopted  iJie  old  practice  and 
ordered  the  plaintiff  to  pay  Wurth  in  the 
first  instance,  the  company  to  repay  the 
plaintiff.  It  would  be  most  unjust,  after 
the  plaintiff  had  paid,  to  prevent  the 
plaintiff  having  recourse  over,  because 
that  was  a  part  of  the  intention,  and  the 
mode  by  which  the  payment  was  to  be 
made.  That  the  company  might  have 
prevented,  if  they  had  chosen,  and,  letting 
that  opportunity  slip,  they  have  entirely 
altered  the  position  of  the  plaintiff,  and 
it  would  be  most  unjust  to  prevent  the 
plaintiff  from  having  recourse  over  for 
the  repayment  of  the  costs  which  she  has 
had  to  pay. 

Appeal  accordingly  dismissed  with 

costs. 


Soliciton — ^Prideaux  &  Son,  for  the  appellanta; 
Oreenfield  &  Abbott,  for  the  respondent ;  Bette- 
ley  &  Co.,  for  the  mortgagor. 


r,J.         1 
81.  > 

2, 19,  23.  J 


In  re  brown. 


Fry, 
1881. 
March  12, 

WiU — Oonsiruction —  Infant — Marriage 
— C(m8ent — Guardian, 

A  testator  gave  legacies  to  his  daughter 
E.  if  she  attained  twenty-one  or  married 
under  that  age  with  the  consent  of  her 
guardian  or  guardians.  The  testator^ 
widow,  the  sole  testamentary  guardiam, 
died ;  no  other  was  appointed.  JB,  married 
and  died  under  age  : — Held,  the  legaeies 
did  not  vest  in  E» 

By  a  settlement  made  in  1847  on  the 
marriage  of  William  Brown  and  Char- 
lotte Isabelle,  his  wife,  certain  funds  were 
settled  upon  trust  after  the  decease  of 
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the  husband  and  wife,  and  in  default  of 
the  exercise  of  a  power  of  appointment 
(which  was  not  exercised)  on  trust  for 
all  and  every  the  children  and  child  of 
the  marriage,  who  being  a  son  or  sons 
should  attain  twenty-one  or  die  under 
that  age  leaving  issue,  or  who  being  a 
daughter  or  daughters  should  attain  uiat 
age  or  marry  with  the  consent  of  her  or 
their  parents  or  guardians. 

There  was  issue  of  the  marriage  five 
children,  all  of  whom,  except  one,  Char- 
lotte Emelina,  attained  twenty-one. 

William  Brown  died  in  1871.  By  his 
will  he  bequeathed  to  each  of  his  daugh- 
ters, Sabina,  Henrietta,  Caroline  and 
Charlotte  Emelina,  upon  her  attaining 
the  age  of  twenty-one  years,  or  on  her 
marriage  with  the  consent  of  her  g^uar- 
dian  or  guardians,  which  should  first 
happen,  the  sum  of  5,000Z.  He  gave  his 
residue  to  trustees  on  trust,  after  the 
death  of  bis  wife,  to  raise  and  pay  to  each 
of  his  children  (except  his  daughter 
Constance)  who  should  survive  him,  and 
should  have  attained,  or  should  attain, 
the  age  of  twenty-one  years,  or,  in  the 
case  of  daughters,  should  be,  or  have 
been  previously  married,  with  the  con- 
sent of  her  guardian  or  guardians,  and  to 
the  issue  (if  any)  of  any  child  of  his  who 
should  die  in  his  lifetime  leaving  issue, 
the  sum  of  3,000L  He  gave  his  wife  a 
power  of  appointment  among  his  children 
of  his  ultimate  residue,  which,  in  default 
of  appointment,  he  gave  to  them  equally. 
He  appointed  his  wife  guardian  of  his 
infant  children,  and  he  gave  a  power  of 
maintenance  and  education  out  of  the 
income  of  each  child's  presumptive  share, 
to  be  paid  after  the  death  of  his  wife  to 
his  or  her  guardian  or  guardians. 

Charlotte  Isabelle  Brown  survived  her 
husband  and  died  in  March,  1874.  Their 
daughter,  Charlotte  Emelina,  in  April, 
1880,  being  then  of  the  age  of  eighteen, 
married  Mordaunt  George  Dundas,  who 
was  also  an  infant.  This  marriage  took 
place  without  the  knowledge  of  any  of 
the  lady's  family.  She  had  no  guardian 
at  the  time.  She  had  been  living  in  the 
care  of  her  elder  sister,  Sabina  Isabella, 
who  had  been  designated  guardian  by 
the  will  of  their  mother  so  far  as  she 
lawfully  could  be. 


Mrs.  Dundas  died  before  she  attaiiied 
twenty-one,  leaving  issae. 

The  trustees  of  the  settlement  of  1847 
paid  into  Court  the  sum  Mrs.  DandsB 
would  have  been  entitled  to  under  that 
settlement  if  she  had  attained  twenty- 
one  or  married  with  the  consent  of  her 
guardian  or  guardians.  And  the  tmstees 
of  the  will  of  Mr.  Brown  also  paid  into 
Court  the  sum  of  5,000Z.  and  3,0002.  she 
would  have  been  entitled  to  in  a  simikr 
way  and  accrued  interest. 

There  were  three  petitions  for  payment 
out  of  the  funds:  one  by  the  penmiB 
who  would  be  entitled  to  the  share  of 
Mrs.  Dundas  in  case  it  did  not  vest  in 
her,  for  the  payment  out  of  the  mxmej  psid 
in  by  the  trustees  of  the  settlement ;  a 
second  by  the  person  who  would  beentitled 
to  the  legacies  of  5,000Z.  and  3,0002.  paid 
in  in  case  they  did  not  vest  in  Mrs. 
Dundas,  for  payment  out  of  the  money 
paid  in  by  the  trustees  of  the  will  of 
Mr.  Brown ;  and  the  third  was  fay  Mr. 
Dundas,  for  payment  of  both  funds  to 
himself.  The  rights  under  the  will  were 
first  argued. 

Mr.  Olasse  and  Mr.  Bagnold^  for  the 
petitioners  on  the  second  petitbn,  con- 
tended that  neither  of  the  events  on 
which  alone  the  testator  had  given  the 
legacies  to  his  daughters  had  occurred, 
and  the  daughters,  therefore,  took  no 
interest.  The  case  was  different  from 
one  where  the  consent  of  a  parent  was 
required,  because  a  guardian  would  be 
appointed  for  the  purpose  of  giving  the 
necessary  consent,  and  therefore  the 
principles  of 

In  re  Woolscomhef  1  Madd.  213 ; 

Dawson  v.  Oliver  Masseu^  45  Law  J. 
Rep.  Ghanc.  519 ;  Law  Bep.  2 
Ch.  D.  753, 
did  not  apply.  The  testator  had  shewn 
that  the  consent  required  was  not  con- 
fined to  the  actual  guardian  appointed  bj 
the  will  by  his  using  the  words  *'goar* 
dian  or  guardians." 

Mr.  J.  Pearson  and  Ifr.  Tucker,  for  Ur. 
Dundas,  contended  that  the  consent  con- 
templated by  the  testator  was  that  of  the 
guardian  appointed  by  himself.  The 
power  to  grant  or  refuse  consent  was  a 
matter  of  personal  confidence  reposed  ia 
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tbe  pttrtioiilar  individual  appointed  guar- 
dian ;  the  expression  ''  guardian  or  guar- 
dians "  was  a  mere  conveyancing  phrase 
in  a  will  that  was  not  in  aJl  matters  con- 
sistent and  did  not  mean  more  than 
gnardian.  The  actual  guardian  appointed 
bj  the  will  having  died,  it  was  impossible 
to  obtain  her  consent,  and  therefore,  on 
the  principle  of 

Dawson  v.  Oliver  Massey  (iibi  supra) , 
the  gift  would  not  fail. 

In  the  second  place,  they  contended 
that  the  event  on  which  the  testator 
intended  the  gift  to  take  effect,  namely, 
marriage,  had  happened ;  it  was  not  es- 
sential but  only  directory  that  the  consent 
of  the  gnardian  should  be  obtained. 

And,  in  the  third  place,  they  said 
there  were  different  modes  of  obtaining 
the  appointment  of  a  guardian,  and,  it 
being  ambiguous  which  would  be  the 
right  way  to  get  such  guardian  appointed, 
the  gift  could  not  fail  for  want  of  ap- 
pointment. 

They  cited  also,  as  shewing  that  the 
power  to  give  consent  was  personal, 

Cheen  v.  Qreen,  2  J.  <S:^  Lat.  529  ; 

Booth  V.  Meyer,  38  Law  Times,  N.S. 
125; 

QrarU  v.  Dyer,  2  Dow,  87  ; 

Qraydon  v.  Hicks,  2  Atk.  16 ; 

Olarke  v.  Parker,  19  Ves.  1,  16  ; 

CoUeU  V.  GoUett,  35  Beav.  312 ;  Law 

'  Bep.  2  Eq.  203  ; 

Roper  on  Legacies  (4th  ed.)  803  ; 

PeyUm  v.  Bury,  2  P.  Wms.  626 ; 

Worthingion  ▼.  Evans,  1  Sim.  &  S. 
165;  1  Law  J.  Bep.  (o.s.)  Cbanc. 
126; 

The  Attomey-Oeneral  v.  Doyley,  7 
Ves.  58  n ;  4  Vin.  Abr.  485 ; 

Janes  v.  The  Earl  of  Suffolk,  1  Bro. 
C.C.  528 ; 

Evoing  v.  Addison,  1  W.R.  23 ; 

OoU  V.  Wade,  16  Ves.  27. 
Idr.  Holt,  for  the  trustees  of  the  will. 

Fry,  J.,  said — In  this  case  I  have 
formed  an  opinion,  which  I  need  not  say 
may  be  erroneous,  but  certainly  is  strong. 

The  testator  appointed  bis  wife  the 
sole  guardian  of  his  children,  and  he  gave 
to  each  o£  his  daughters,  Sabina,  Hen- 
rietta, Caroline  and  Chiyrlotte  Emelina, 
upon  her  attaining  the  age  of  twenty-one 


years,  or  on  her  marriage  with  the  con- 
sent  of  her  guardian  or  guardians,  which- 
ever shall  first  happen,  the  sum  of  5,0002. 
Charlotte  Emelina  contracted  what  has 
been  described  by  the  counsel  for  her 
legal  representative  as  a  runaway  match, 
under  the  age  of  twenty-one,  ana  she  has 
died  before  attaining  the  age  of  twenty- 
one.  She  has  not,  therefore,  satisfied 
either  of  the  expressions  contained  in  the 
will  of  attaining  the  age  of  twenty-one 
years,  or  marriage  with  the  consent  of 
her  guardian  or  guardians  at  an  earlier 
age.  The  question  is,  whether  she  is 
nevertheless  entitled  to  this  legacy.  In 
my  judgment  she  is  not ;  because,  I  con- 
ceive, she  is  only  entitled  to  it  upon  the 
happening  of  one  or  other  of  those  two 
events. 

Several  arguments  have  been  adduced 
to  induce  one  to  come  to  the  conclusion 
that  she  is  nevertheless  entitled.  In  the 
first  place,  the  case  of  Dawson  v.  Oliver 
Massey  has  been  naturally  and  very  pro- 
perly pressed  upon  my  attention.  It  is 
said  ihsX  that  is  an  authority  which  really 
concludes  the  case.  In  that  case,  the 
consent  required  was  that  of  the  parents, 
and  one  parent  being  dead,  the  Court  said 
that,  by  the  act  of  God,  and  without  the 
default  of  the  legatee,  the  consent  of 
parents  in  the  plural  had  become  im- 
possible, and  they,  no  doubt,  in  that 
decision  intimated  the  opinion  that  if 
both  parents  had  been  dead  the  same 
result  would  have  followed.  That  is,  of 
course,  the  logical  result  of  holding  that 
the  consent,  of  one  parent  is  sufficient. 
That  case,  in  my  judgment,  proceeds  upon 
this  principle,  that  when  the  consent 
requii^  is  that  of  a  class  of  persons  who, 
without  the  &ult  or  default  of  the  legatee, 
have  ceased  to  exist,  and  cannot  be 
brought  into  existence,  the  consent  is  not 
required,  the  act  of  God  having  rendered 
the  consent  impossible..  That  the  case 
does  not  go  beyond  that,  in  point  of  prin- 
ciple, appears  to  me  to  be  clear  from  the 
reliance  which  the  Lords  Justices  placed 
upon  the  opinion  of  Mr.  Justice  Story, 
which  they  quoted  at  full  length,  and 
which  is  in  part  in  these  words :  *'  Where 
a  literal  compliance  with  the  condition  be- 
comes impossible  from  unavoidable  cir- 
cumstances,  and  without  any  default  of 
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the  party,  it  is  sufficient  that  it  is  com- 
plied with  as  nearly  as  it  pi*actically 
can  be,  or,  as  it  is  technically  called, 
cypres. " 

Now  here  the  circumstances  are  by  no 
means  the  same  as  in  Dawson  v.  Oliver 
Massey.  Parents  cannot  be  appointed  by 
the  Court,  parents  cannot  be  appointed  by 
the  child  ;  but  the  testator  contemplated 
the  possibility  of  there  being  guardians 
other  than  the  sole  guardian  named  in 
his  will — the  wife — and  guardians  or  a 
guardian  can  be  appointed  by  the  child, 
and  can  be  appointed  by  the  Court ;  and 
if  the  child  therefore  chooses  to  marry 
without  the  consent  of  a  person  whom 
she  herself  might  bring  into  existence,  it 
appears  to  me  it  is  her  own  fault,  or  her 
own  de&ult,  and  she  is  not  within  the  prin- 
ciple of  the  case  of  Dawson  v,  Oliver 
Massey, 

Now  in  the  next  place  it  is  said  that 
the  wiU,  when  looked  at  in  its  entirety, 
throws  a  different  light  upon  the  meaning 
of  those  words,  and  shews  that  although 
the  testator  described  the  marriage  which 
was  to  precede  the  gifb  as  a  marriage 
with  consent,  marriage  was  the  main 
thing  to  be  looked  to,  and  consent  was,  in 
bis  judgment,  an  immaterial  or  secondary 
thing. 

[His  Lordship,  in  examining  the  scheme 
of  the  will,  expressed  his  opinion  that  the 
testator,  in  giving  a  share  in  the  ultimate 
residue  to  his  daughter  without  any  con- 
dition, strengthened  and  emphasised  the 
expression,  **  with  consent  of  the  guar- 
dians. ' '  He  considered  an  authority  given 
to  his  trustees  in  certain  events  to  pay 
income  for  maintenance  to  the  guardian 
or  guardians  afforded  another  indication 
that  the  testator  contemplated  the  exist- 
ence of  guardians  other  than  his  wife ; 
and  continued :] 

The  result,  therefore,  of  my  investiga- 
tion into  the  provisions  of  the  will  is, 
that  I  am  confirmed  in  the  conclusion 
that  the  testator  desired  the  marriage  on 
which  the  daughter  was  to  take  the  lega- 
cies in  question  to  be  a  marriage  with 
the  consent  of  her  guardian  or  guardians, 
and  that  he  did  contemplate  the  existence 
of  gfuardians  other  than  his  wife. 

The  next  argument  which  has  been 
adduced  is  this :  It  is  said  that  a  consent 


of  this  sort  is  a  personal  power,  and  so 
personal  that  it  can  only  apply  to  tlie 
person  named,  and  therefore,  as  Mr.  Pear- 
son  put  it,  the  consent  to  be  given  bjthe 
guardian  or  gpouvrdians  is  consent  hj  the 
guardian  named,  namely,  the  wife.  I 
am  bound  to  say  that  that  appears  to  me 
a  totally  unteiuible  argument  That  a 
man  should  say,  I  allow  the  marriage  to 
be  with  the  consent  of  the  gruaidian 
whom  I  appoint,  and  of  the  guardians 
other  than  the  one  I  appoint,  and  shall  at 
the  same  time  say  that  the  consent  of  no 
other  guardian  shall  avail,  seems  tome 
to  be  contradictory.  The  argnment, 
therefore,  cannot  weigh  with  me. 

In  the  next  place,  it  has  been  said  that 
it  is  impossible  that  the  guardian  other 
than   the  guardian  named  in  the  will 
could  consent^  and  for  thia  reason,  that  a 
guardian  may  be  appointed  either  by  the 
Court  or  by  the  infant,  and  unless  yoa 
can  see  how  the  guardian  is  to  be  ap- 
pointed, the  consent  of  the  guardian  will 
not  do.  I  have  attended  to  that  argument 
to  the  best  of  my  ability,  and  lam  unable 
to  follow  it.     What  the  testator  has  said 
is  this ;  I  require  that  there  shall  be  some 
guardian  whose  consent  shall  be  given, 
and  although  the  infant  might  be  able  to 
appoint  a  guardian  herself,  or  to  get  a 
guardian  appointed  by  the  Courts  that 
does  not  prevent  the  existence  of  the 
guardian.     It  only  pointo  out  the  aban- 
dant  means  which  the  infant  had,  and  in 
respect  of  which  she  has  made  defanlt, 
and  intensifies,  therefore,  the  default  of 
which  she  has,  so  to  speak,  been  guilty. 
No  doubt  it  may  well  be  said  that  a 
young  lady  under  age  is  not  likely  (o 
know  what  she  might  do,  or  what  hei 
powers  were  as  to  appointing  a  guardian, 
and  that  to  expect  her  to  take  thtttcoane 
is  irrational  and  absurd.     It  appears  to 
me  that  the  answer  to  that  is  this:  In 
the  first  place,  the  testator  has  said  that 
the  guardian's  consent  is  neoessaiy;  in 
the  next  place,  if  this  young  lady,  instead 
of  being  minded  to  contract  with  another 
in&nt    a  runaway  mairiage,  had  been 
minded  to  contract  a  marriage  with  the 
consent    of   her  friends,  no  doubt  her 
friends  would  have  put  her  in  oommuni* 
cation  with  the  solicitor,  and  by  some 
other  means  enabled  her  to  do  that  whioh 
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was  an  actual  compliance  with  the  terms 
of  the  will. 

The  result^  in  my  judgment,  is,  that  the 
testator  has  required  that  marriage  to 
vest  the  legacy  shall  be  a  marriage  with 
consent.  That  is  not  got  rid  of  by  the 
fact  of  the  sole  guardian  having  died, 
because  other  guardians  might  have  been 
appointed,  and  the  marriage  that  has 
been  contracted  is  not  one  that  vests  any 
interest  in  the  child. 

It  was  conceded  on  behalf  of  Mr.  Dundas 
that  the  rights  under  the  settlement  were 
covered  by  this  decision. 


Solicitors — Simpson,  Hammond  &  Co.,  for  the 
petitioners ;  Emmet,  Son  &  Stubbs,  asents  for 
Griffith  &  Eggar,  Brighton,  for  respondent. 
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1881. 

May  12. 

Pr(w*u56—!ZVuiZ— Ordfer  XXXVL  rules 
3  and  26 — Specific  Ferforma/nce, 

An  action  for  specific  performance  woe 
directed^  against  the  desire  of  the  defendamtj 
to  he  tried  without  a  jury. 

This  was  an  action  brought  by  one 
clergyman  of  the  Gharch  of  England 
against  another  to  compel  specific  per- 
formance of  an  agreement  to  concur  in 
effecting  the  formation  of  a  new  eccle- 
siastical district,  to  be  formed  partly  out 
of  the  district  belonging  to  the  church  of 
which  the  defendant  was  incumbent. 

The  defendant  had  given  notice  under 
Order  XXXVI.  rule  3  that  he  desired  to 
have  the  issues  of  fact  tried  before  a  Judge 
and  juty.  This  was  a  motion  on  the  part 
of  the  plaintiff  for  a  direction,  under  rale 
26  of  the  same  Order,  that  the  trial  might 
be  taken  without  a  jury. 

Mr,  Yate  Lee,  for  the  motion,  said  the 
action  was  of  a  class  that  before  the  pass- 
ing of  the  Judicature  Act  wonld  nave 
been  tried  in  the  Court  of  Chancery  with- 
out a  jury,  and  was  therefore  within  the 
class  of  action  where  the  Judge  has  a 


discretion  to  direct  the  mode  of  trial  and 
exercise  the  right  given  by  the  3rd  rale 
for  either  party  to  have  a  jaiy.  And  it 
was  eminently  a  case  whore  the  fiusts  were 
complicated  and  mixed  with  law,  and 
which  it  would  be  difficult  to  reduce  to 
simple  issues,  and  therefore  was  a  good 
case  for  the  Judge  to  exercise  the  discre- 
tion given  by  the  26th  rule. 

Mr.  J,  Pearson  and  Mr,  Ourrey,  for  the 
defendant,  contended  that  the  case  de- 
pended in  a  great  measure  on  conflict  of 
evidence,  which  a  jury  was  the  best  tri- 
bunal to  sift,  and  there  were  no  special 
reasons  why  the  defendant  should  be  de- 
prived of  his  right  to  go  to  the  jury — 

West  V.  White,  46  Law  J.Bep.  Chanc. 
333 ;  Law  Rep.  4  Ch.  D.  631 ; 

Bordier  v.  Burrell,  46  Law  J.  Rep. 
Chanc.  615;  Law  Rep.  5  Ch.  D. 
512; 

Ol&ments  v.  Norris,  26  W.R.  94. 

Fbt,  J.,  said — In  my  opinion  this 
application  must  be  acceded  to.  The 
principles  on  which  the  Court  proceeds 
seem  to  me  to  be  settled  in  the  case  of 
Bordier  v.  BurreU^  in  a  way  which  I  am 
bound  to  follow,  even  if  they  did  not  meet 
with  my  entire  approval  as  they  do.  The 
26th  rule  of  O^er  XXXVI.,  which  is 
relied  upon  by  the  applicants,  is  spoken 
of  by  the  Master  of  the  Rolls  in  that  case 
in  these  words :  *'  The  rule  was  intended 
to  apply  to  that  class  of  action  which  a 
jury  is  not  as  a  rule  competent  to  deal 
with,  either  from  their  gpreat  complexity 
as  regard  facts,  or  from  fact  and  law  being 
so  intermingled  together  that  it  would  be 
difficult,  if  not  impossible,  to  direct  a  jury 
by  separating  the  law  from  the  fact,  or 
because  the  questions  as  regards  the  law 
are  of  such  delicate  nature  and  require  a 
knowledge  of  such  refined  law  that  they 
could  not  conveniently  be  presented  to  a 
jury.  In  all  these  cases  the  Judge  would 
say,  '  These  are  not  cases  which  I  should 
be  justified  in  sending  to  a  jury.'  But 
when  it  is  a  simple  case  of  this  kind,  I 
am  of  opinion  that  the  Judge  would  be 
repealing  the  Act  if  he  declined  to  send  it 
to  a  jury."  Now  it  appears  to  me  that 
actions  for  specific  performance  of  con- 
tracts are  generally  of  a  kind  which  are 
not  convenient  for  a  jury  to  try,  and  for 
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this  reason,  tbat  the  law  which  relates  to 
them  is  what  the  Master  of  the  Bolls  has 
said  is  snch  refined  law  that  they  cannot 
be  conveniently  presented  to  a  jury,  and 
also  from  the  close  intermixture  of  law 
and  fact  in  snch  cases.  Such  cases  have 
on  one  or  two  occasions  been  tried  before 
a  jury,  and  I  have  had  the  opportunity  of 
seeing  the  results  of  such  trials,  and  they 
have  not  induced  me  to  think  that  it  is  a 
convenient  mode  of  hearing  such  actions. 
Furthermore,  I  will  take  the  observations 
of  Vice- Chancellor  Hall,  which  met  with 
the  approval  of  the  Master  of  the  Rolls  in 
the  same  case.  He  says,  '*  This  rule  was 
formed  expressly  to  meet  cases  which 
would  under  the  old  system  have  been 
tried  in  the  Chancery  Division,  and  which 
might  be  considered,  by  reason  of  involv- 
ing a  mixture  of  law  and  fact,  or  from 
great  complexity,  or  otherwise,  not  capa- 
ble of  being  tried  by  a  jury."  I  will  i^so 
observe  that  the  Judicature  Act  has  ap- 
propriated and  assigned  actions  for  speci- 
fic performance  to  the  Chancery  Division, 
because  they  are  generallv  of  that  very 
character  of  action  which  the  Yice- 
Chancellor  Hall  referred  to.  They  involve 
a  mixture  of  law  and  fact  and  questions 
of  very  great  complexity  and  nicety. 

I  think,  therefore,  that  this  is  a  case  in 
which  I  should  not  be  repealing  the 
statute  if  I  did  not  send  it  to  a  jury.  It 
is  a  case  which  this  Court  would  have 
tried  before  the  Judicature  Act  without 
sending  any  issue  to  the  jury,  and  I  think 
it  would  be  tried  with  great  inconveni- 
ence and  considerable  difficulty  if  I  did 
send  it  to  the  jury.  Under  those  cir- 
cumstances I  will  allow  the  application. 
The  costs  will  be  costs  in  the  action. 


Solicitors — T.  H.  Devonshire,  for  plnintiff ;  Currey, 
Holland  &  Cnrrey,  for  defendant. 
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Hall,  V.C. 

1881. 
April 

Trcvctice  —  Motion  for  Judgment  —  ^W- 
dence  by  Affidavit  ^RuIp^  of  Court,  1875, 
Order  XXXVIL  rule  1 ;  Order  XL. 

On  motion  for  judgment  the  Oaurt  hat  no 
power,  under  the  Rules  of  Court,  1875,  to 
order  that  the  evidence  shaU  he  taken  hy 
affidavit.  Accorditigly,  where  a  eonteiU 
action,  in  which  an  infami  amd  a  married 
woman  were  defendants,  and  in  which  the 
evidence  had  been  taken  by  affidavit^  was  «el 
dovm  on  motion  for  judgment,  the  Gourt 
gave  judgment,  but  directed  that  notice  of 
trial  should  be  given  to  the  infanU  and 
married  woman,  and  that  the  action  sJwvld 
be  plaeed  in  the  paper  again  pro  forma. 

This  was  an  action  for  the  purpose  of 
rectifying  a  mistake  in  a  settlement,  made 
by  the  plaintiff  on  the  occasion  of  her 
daughter's  marriage,  upon  the  usual  trusts 
in  favour  of  the  daughter  and  her  hns- 
band  successively  for  life,  and,  after  the 
decease  of  the  survivor,  for  the  children. 
There  had  been  only  one  child  of  the 
marriage,  who  was  an  infant.  The  tnu- 
tees  of  the  settlement,  the  plaintiff's 
daughter  and  her  husband,  and  their  in- 
fant child  were  defendants.  A  statement 
of  claim  was  delivered,  but  no  statements 
of  defence  were  put  in,  the  action  being 
in  effect  a  consent  action,  and  it  being 
conceded  that  there  had  been  a  mistske 
which  ought  to  be  rectified  as  asked  by 
the  statement  of  claim. 

Evidence  by  affidavit  had  been  given 
in  support  of  the  allegations  contained  in 
the  statement  of  claim,  and  the  action  bsd 
been  set  down  on  motion  for  judgment. 

On  the  action  coming  on  for  hearing, 

Mr.  Qraham  Hastings  and  Mr.  Whaidjf 
submitted  the  question  to  the  Courts  whe- 
ther the  Court  had  power  on  motion  for 
judgment  to  accept  evidence  by  affidavit, 
so  as  to  make  a  judgment,  in  defsolt  of 
pleadmg,  which  would  be  binding  on  the 
married  womiui  and  mfant  defendants. 
They  pointed  out  that  Order  XXXVIL 
rule  1  of  the  Rules  of  Coort,  giving  power 
to  the  Court  to  order  the  evidence  to  be 
taken  by  affidavit,  relates  only  to  the  trial 
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or  hearing  of  an  action,  while  Order  XL., 
which  relates  to  motion  for  jndgpnent,  is 
silent  on  the  subject  of  giving  evidence 
bj  affidavit. 
Mr,  H.  N.  Booper^  for  the  defendants. 

Hall,  Y.G.,  g^ve  jndgpnentfor  rectifi- 
cation  of  the  settlement,  bat  directed  that 
notice  of  tnal  should  be  given  to  the  de- 
fendants, the  in&nt  and  married  woman, 
and  that  the  action  should  be  placed  in 
the  paper  again  on  the  application  of  any 
partj  profomuij  in  order  to  be  finally  dis- 
posed of. 

Solicitors — Boopers  &  Co.,  for  all  parties. 


mOBAATMAa  1880  to  MICHAELMAS  1881. 


513 


[IN  THE  COUBT  OF  APPEAL.] 


James,  L.J. 
Brett,  L.J. 
Cotton,  L.J. 

1881. 
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THB  QBEAT  WESTERN  RAIL- 
WAT  COMPANY  V.  THB 
WATERFORDAND  LDfBRIGK 
RAILWAY  COMPANY. 


RMway  Oompaniea — Btaiutory  Traffic 
Agreement  —  ArbUraHon  Olause  —  Juris^ 
diction  of  BaUway  Oommissioners  to  decide 
Points  in  Difference — Injunction — Prohi' 
hition — Begidation  of  Baitways  Actj  1873, 
88. 8  and  9— The  Railway  Oompaniee  Arhv- 
fratum  Act,  1859,  s.  2. 

An  injunction  tvillnot  lie  to  restrain  the 
railway  commissioners  from  arbitrating  on 
matters  in  difference  between  two  railway 
companies  on  the  ground  of  want  of  juris^ 
diction,  but  the  objectionf  if  well  founded, 
is  good  ground  for  setting  aside  the  awcurd 
when  made. 

The  BaUvfoy  Companies  Arbitration 
Act,  1859,  does  not  confer  on  railway  com^ 
panics  any  powers  to  refer  to  arbitration 
not  theretofore  possessed  by  them,  but  is 
merely  a  statufory  embodiment  of  a  code 
which  prescribes  the  manner  'in  which, 
when  railway  companies  a^ee  to  arbitrate 
subject  to  its  provisions^  the  arbitration 
shaU  be  conducted. 

The  Regulation  of  BaUways  Act,  1873, 
Vol.  60.— Chakc. 


8.  8,  does  not  apply  to  all  differences  of 
whcUever  kind  that  may  arise  between  rail^ 
way  companies,  btU  only  to  certain  par^ 
tictdar  differences,  which  in  any  special  or 
general  act  are  required  or  authorised  to  be 
referred  to  arbitration. 

A  special  Act  empowered  two  railway 
companies  to  enter  into  statutory  traffic 
a^greements,  but  contained  no  clatise  autho" 
rising  or  requiring  differences  to  be  referred 
to  arbitration.  The  two  companies  mtered 
into  a  statutory  traffic  agreement,  which 
contained  a  special  arbitrcUion  clause  dU 
recting  that  matters  in  difference,  if  any 
should  arise,  should  be  referred  to  an  arbu 
trator  to  be  named  and  appointed  in  a 
particular  manner. 

A  difference  having  arisen  cu  to  the 
mode  in  which  accoutUs  should  be  taken 
under  the  agreement,  one  comparvy  applied 
em  parte  to  the  railway  commissioners,  under 
the  Sth  section  of  the  Regulation  of  BaiU 
ways  Act,  1874,  to  determine  the  matter, 
who  thereupon  cited  the  other  company  to 
appear  before  them : — 

Held,  on  vrrit  for  prohibition,  that  the 
railway  commissioners  had  no  jurisdiction 
to  determine  the  matter  in  difference. 

The  Stokes  Bay  Railway  and  Pier  Com- 
pany V.  The  London  and  Soath  Western 
Railway  Company  (2  Nev.  &  Mac.  144)  ; 
and  The  Port  Patrick  Railw^  Company 
V.  The  Caledonian  Railway  Company  (3 
Not.  &  Mac.  189)  overruled. 

This  was  an  appeal  from  the  decision 
of  the  Master  of  the  Rolls. 

By  the  Waterford  and  Limerick  Rail- 
way Arrangements  Act^  1866,  The  Ghreat 
Western  Railway  Company  and  The 
Waterford  and  Limerick  Railway  Com- 
pany were  authorised  to  enter  into  work- 
ing i^^reements  for  through  traffic.  The 
Act  contained  no  provision  requiring 
or  authorising  disputes  between  the  two 
companies  to  be  referred  to  arbitration. 

On  the  18th  of  April,  1876,  the  two 
companies  entered  into  a  working  agree- 
ment under  the  powers  of  the  Act,  which 
provided  (art.  40)  that  every  difference 
which  should  arise  between  the  two  com- 
panies under  the  affreement  should  be 
referred  to  arbitration  "in  accordance 
with  the  provisions  of  the  Railway  Com« 
panics  Arbitration  Act,  1859,  and  this 
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article  shall  accordingly  be  and  have 
effect  as  an  agreement  between  the  two 
companies  for  and  a  reference  to  arbi- 
tration nnder  that  Act " ;  and  (art. 
41)  that  the  arbitrator  for  the  pnrposes 
of  the  agreement  should  be  appointed  in 
writing  by  tibe  respective  chairmen  of  the 
two  companiesi  or,  failing  their  agree- 
ment thereon,  then  by  the  Board  of 
Trade. 

Disputes  having  subsequently  arisen 
between  the  two  companies  as  to  the 
mode  in  which  accounts  should  be  taken 
under  the  agreement,  and  no  arbitrator 
having  been  appointed  under  articles  40 
and  41,  the  defendant  company  applied 
SS9  parte  under  section  2  of  the  Railway 
Companies  Arbitration  Act,  1859,  and 
section  8  of  the  Begulation  of  Railways 
Act,  1873  (1),  to  the  railway  commis- 

(1)  The  Railway  Companies  Arbitration  Act 
(22  &  28  Vict.  c.  69),  1859,  enacto— Section  2 : 
'*Any  two  or  mom  railway  companies,  whether 
already  or  hereafter  incorporated  (in  this  Act 
called  'the  companies'),  from  time  to  time,  by 
writing  under  their  respective  common  seals,  may 
agree  to  refer  and  may  refer  to  arbitration,  in  ac- 
cordance with  this  Act,  any  then  existing  or  future 
differences,  questions  or  other  matten  whataoerer 
in  whidi  they  then  are  or  thereafter  shall  be 
mutually  interested,  and  which  they  might  law- 
fully settle  or  dispose  by  agreement  between 
themselves,  and  may  delegate  to  the  person  or 
persons  to  whom  the  reference  is  made  any  power 
to  determine  all  or  any  of  the  terms  of  any  con- 
tract to  be  made  between  the  companies  which 
the  directors  of  the  companies  respectively  might 
lawfully  delegate  to  any  committees  of  themselves 
respectively. 

The  Begulation  of  Hallways  Act  (36  &  37  Vict. 
e.  48),  1878,  enacU— Section  8 :  *'  Where  any  dif- 
ference between  railway  companies  or  between 
canal  companies,  or  between  a  railway  company 
and  a  canal  companpr,  is,  under  the  provisions  of 
any  general  or  special  Act  passed  either  before  or 
aft«r  the  passing  of  this  Act,  required  or  autho- 
rised to  be  referrod  to  arbitration,  such  difference 
shall,  at  the  instance  of  any  company  party  to  the 
difference  and  with  the  consent  of  me  commis- 
sioners, be  referred  to  the  commissioners  for  their 
decision  in  lieu  of  being  referred  to  arbitration : 
provided,  that  the  power  of  compelling  a  reference 
to  the  commissioners  in  this  section  contained 
shall  not  apply  to  any  case  in  which  any  arbitrator 
has  in  any  general  or  special  Act  been  designated 
by  his  name  or  by  the  name  of  his  office,  or  in 
which,  a  standing  arbitrator  having  been  ap- 
pointed under  any  general  or  special  Act,  the  com- 
missioiiers  are  of  opinion  that  the  difference  in 
question  may  more  conveiiiently  be  rofiured  to 


sioners  to  determine  the  difference  in 
question,  and  thereapon  the  plaintiff 
company  were  cited  to  appear  before  the 
commissioners.  The  plamtiff  company 
then  issued  the  writ  in  this  action  claim- 
ing an  injunction  to  restrain  the  defen- 
dant  company  from  proceeding  witli  their 
application  before  the  railway  oonmuB. 
sioners,  and  moved  for  an  injanction 
accordingly. 

On  the  14th  of  Februair,  1881,  the 
motion  came  before  the  Master  of  the 
Bolls,  who    held   that   want    of    jaris- 
diction  in  an  arbitrator  was  not  a  ground 
for  restraining  persons  from  proceeding 
before  him ;  since,  if  his  awiud  was  in- 
valid  by  reason  of  his  having  no  authority 
to  act,  that  objection  could  be  taken  when 
it  was  sought  to  enforce  the  award.    He 
therefore  refused  the  motion,  bat  gave 
the  plaintifEs  leave  to  amend  their  writ, 
and  ask  for  a  prohibition  against  the 
commissioners,  and  granted  a  rule  niii 
for  a  prohibition  returnable  in  four  days. 

Feb.  18.— !Z%e  Attamey^Qeneral  (Sir 
H,  James)  and  Mr.  Bigby^  for  the  railway 
commissioners,  who  had  been  served  with 
the  rule  niei, 

Mr,  Chitty  and  Mr.  Pembroke  Stephens, 
for  the  defendant  company,  shewed  cause 
against  the  rule. 

Mr.  Davey  and  Mr.  B.  8.  Wright  sap- 
ported  the  rule. 

The  Mastbb  of  thk  Rolls. — This  case 
affords  a  strong  illustration  of  the  ^^* 
culty  of  dealing  with  questions  of  thia  ^i^^- 
It  IB  fairly  admitted  by  the  Attomey.Gene- 
ral  that  a  good  deal  of  the  8th  sectioa  of 
the  Begulation  of  Railways  Act^  18  73,  is 
utterlv  useless,  and  has  no  partScolar 
meamng  if  I  decide  with  him,  and,  (^nthe 
other  hand,  it  cannot  be  denied  o^^^ 
part  of  the  applicants  that  there  ^  ^ 
good  deal  of  inconsistency  in  the  VJ^ 
visions  contained  in  the  section,  having 
regard  to  the  actual  course  of  legistot^^^ 
if  1  decide  with  them.  It  is  really  vfiff 
difficult  to  know  what  the  meaning  of 

Section  9 :  "  Any  difference  to  which  a  irf^/ 
com^ny  or  canal  company  is  a  party  may,  cd  tw 
application  of  the  parties  to  the  difiereoce  «^ 
with  the  aaeent  of  the  commiflsionen,  be  idttred 
to  them  for  their  deddon." 
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the  flection  is.  I  mnst  also  consider  this, 
which  is  a  very  important  point,  that 
this  is  a  motion  for  a  prohihition  made 
before  a  single  Jndge.  It  is,  in  faot^ 
asking  me  to  overmle  two  reported  de- 
cisions of  the  railway  commissioners,  and 
it  wonld  be  a  vety  strong  measure  on  the 
part  of  a  single  Judge  to  do  that  un* 
less  he  were  clearly  convinced  that  the 
railway  couimissioners  were  wrong.  But 
I  am  not  convinced  that  the  construction 
which  has  been  adopted  by  the  commis- 
sioners is  not  the  one  intended  by  the 
Legislature.  When  I  say  *'  intended  "  I 
mean  fairly  within  the  purview  of  the 
language  used.  We  must  consider  what 
that  Itmguage  is.  [His  Lordship  read 
the  8th  section  of  the  Regulation  of  Bail- 
ways  Act,  1873,  and  continued :]  Now 
I  am  told  that  there  is  no  instance  of  a 
specific  dififerenoe  between  any  two  such 
companies  being  referred  to  the  arbi- 
tration of  a  named  arbitrator  by  any 
general  or  special  Act,  and  I  am  will- 
ing to  accept  that  assertion,  because  if 
there  is  any  such  case  it  has  not  been 
produced  before  me.  What  then  is  the 
literal  meaning  of  the  words  ?  The 
literal  meaning  of  the  words  is  *'  any  dif. 
ference  under  the  provisions  of  any 
general  or  special  Act  required  or  autho- 
rised," and  it  is  clear  from  the  terms  of 
the  Railway  Companies  Clauses  Act, 
1859,  that  any  possible  difference  between 
two  or  more  railway  companies,  at  all 
events,  may  be  referred  to  arbitration, 
and,  consequently,  as  far  as  the  railway 
companies  are  concerned,  there  is  some 
sense  in  supposing  that  the  general  Act 
applies  to  all  of  them.  The  words  are 
not  entirely  vague  and  useless ;  they  may 
be  superabundant,  and  they  may  not  be 
reqnii^,  the  effect  may  be  the  same  as  if 
we  left  them  out,  but  still  reading  that 
word  ''  difference "  to  mean  a  difference 
referred  in  general  Acts  to  arbitration, 
and  as  a  rule  there  not  being  any  special 
diflference  whatever  in  any  general  Act,  I 
think  the  literal  meaning  of  it  is  '*any 
difference  properly  so  called.''  Then  it  is 
said,  and  said  veiy  fairly,  ^*  What  a  sin- 
gular proviso  you  have  at  the  end,  if  that 
18  the  meaning  of  the  section."  Well,  it 
is  admitted  that  this  section  is  ezceedinffly 
difficult  to  make  anything  of  at  all.    The 


proviso  enacts  that  the  power  contained  in 
the  section  '*  shall  not  apply  to  any  case  in 
which  any  arlntrator  has  by  any  special  or 
general  Act  been  designated  by  his  name 
or  by  the  name  of  his  office,  or  in  which, 
a  sfaEkuding  arbitrator  having  been  ap- 
pointed under  any  general  or  special  Act, 
the  commissioners  are  of  opinion  that  the 
difference  in  question  may  be  more  con- 
veniently referred  to  him.''  The  first 
observation  one  would  make  is  this :  I  do 
not  pretend  to  know  the  oontents  of  every 
general  Act  of  Parliament,  and  I  don't 
think  Judges  can  be  expected  to  do  so. 
I  have  always  said  that  I  can  only  know 
those  to  which  I  am  referred.  With  that 
limitation  there  is  no  general  Act  of  Par. 
liament  in  which  an  arbitrator  is  desig- 
nated by  his  name,  or  in  which  a  standing 
arbitrator  is  appointed,  or,  as  fieur  as  I  can 
see  (that  is  the  meaning  I  put  on  the 
cases  referred  to  before  me),  where  he  is 
designated  even  by  the  name  of  his  office. 
It  is  a  very  singular  thing,  if  there  is  no 
such  thinff  in  any  general  or  special  Act^ 
that  we  nave  the  words  ^  has  in  any 
l^neral  or  special  Act,"  but  the  answer 
is,  that  althongh  those  words  were  re- 
peated, and  although  it  only  applies  to 
special  Acts,  it  shews  that  the  Leg^ 
lature  has  put  in  those  words  ex  abundanti 
cautela  to  provide  for  the  accident  that 
there  may  be  some  general  Act,  although 
not  known  then  to  the  Legislature,  and  it 
may  exist  although  it  is  not  known  to 
me  or  any  of  the  counsel  in  the  case.  It 
is  put  in  to  provide  for  that  accident  and 
not  with  any  view  of  limiting  the  purview 
of  the  section.  It  is  said  again,  and  the 
argument  has  considerable  fbroe^  **  What 
a  singular  result  it  is  that  although  the 
commissioners  may  be  of  opinion  that  tiie 
question  may  be  more  conveniently  dis- 
posed of  by  the  arbitrator  named  in  the 
agreement,  they  cannot  leave  it  to  him, 
although  they  can  if  he  is  named  in  the 
Act  of  Parliament."  It  is  very  singular. 
I  do  not  think  the  answer  made  that  they 
are  not  to  take  any  reference  without 
their  consent  is  a  complete  answer,  be- 
cause we  shall  have  the  aiffionlty  that  that 
applies  also  to  every  case,  and  therefore 
the  latter  proviso  would  not  be  wanted. 
If  they  were  entitled  to  refuse  their  con- 
sent on  any  reasonable  ground  whatever, 
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Borelj  the  groand  mentioned  is  a  reason- 
able ground.  There  amin  I  think  yon 
have  the  rule  of  abunoant  caution  that 
the  Legislature  has  pointed  out  a  ground 
on  whioh  they  might  refuse,  but  it  does 
not  mean  that  they  may  not  consider 
other  grounds,  but  that  this  g^und  is  to 
be  treated  as  sufficient.  Of  course  it 
leaves  them  in  this  position,  that  they  are 
at  liberty  to  say,  "  We  will  not  consent 
to  take  this  arbitration  because  you  have 
a  better  arbitrator  already  agreed  upon." 
There  is  this  also  to  be  considered :  The 
Legislature  by  this  Act  of  Parliament, 
the  10th  section,  gives  to  the  railway 
commissioners  the  powers  which  were 
formerly  possessed  by  the  Board  of  Trade 
under  part  iii.  of  the  Railway  Glauses 
Act,  1863,  or  under  any  special  Act,  with 
respect  to  the  approval  of  working  agree- 
ments between  railway  companies,  and 
then  an  Act  passed  in  the  next  year— 
the  Board  of  Trade  Act,  1874,  s.  6— 
gives,  as  I  read  it,  the  Board  of  Trade 

?)wer  to  decline  to  accept  arbitrations, 
hat  section  applies  not  merely  to  a  dif- 
ference between  railwav  companies  and 
canal  companies,  but  *'  whereany  difference 
to  which  a  railway  company  or  canal  com- 
pany is  a  party  is  required  or  authorised 
under  the  provisions  of  any  general  or 
special  Act  to  be  referred  to  the  arbitra- 
tion of ,  or  to  be  determined  or  settled  by, 
the  Board  of  Trade,  or  some  person  or 
persons  appointed  by  the  Board  of  Trade," 
there  the  Board  of  Trade  have  a  power 
of  declining  the  arbitration  and  of  send- 
ing it  over  to  the  railway  commissioners. 
If  you  were  to  limit  the  section  in  the 
way  proposed,  it  would  have  the  singular 
result  that  where  the  Board  of  Traide  is 
required  by  a  public  or  special  Act  of 
Earliament-— that  is,  required  by  the 
Legislature— -to  undertake  the  duty  of  an 
arbitrator,  they  are  at  liberty  to  send  it 
to  the  railway  commissioners ;  but  where 
it  is  only  required  by  the  consent  of  the 
parties,  that  is,  i;hey  are  not  obliged  to 
undertake  it,  they  cannot  send  it  over  to 
the  railway  oommissioners^-that  would 
be  a  very  singular  result.  In  other  words, 
where  the  Board  of  Trade  has  to  name  its 
arbitrator  it  may  name  anybody  but  the 
railway  commissioners.  1  do  not  think 
that  is  a  fair  construction  of  the  section, 


and  being  a  statute  in  pari  materia,  it 
seems  to  me  I  may  feurlv  call  it  in  aid. 
But  without  saying  that  I  am  quite  con- 
fident that  the  opinion  which  I  have 
arrived  at  is  the  correct  opinion,  I  will 
say  this,  that  fortified  as  I  am  with  the 
opinion  of  the  railway  commissioners  as 
to  the  reading  of  the  8th  section  of  the 
Regulation  of  Railways  Act,  1873,  I 
ought  to  decide  that  this  is  the  proper 
reading  of  it,  and  therefore  I  refose  this 
ap^ication. 

The  plaintiffs  appealed. 

Mr.  Davey,  Mr.  Webster  and  Ifr.  B.  8. 
Wrightf  for  the  appellants. — When  arbi- 
tration is  authorised  by  an  Act,  there,  if 
no  requisition  has  been  made  before  action 
brought,  the  clause  would  not  affords 
g^ood  plea  to  the  action,  but  where  the 
Act  requires  the  arbitration,  there  the 
chiuse  would  be  a  good  plea  to  the  action. 
But  this  is  not  a  £fference  which  under 
any  special  or  general  Act  is  required  or 
authorised  to  be  referred  to  arbitration. 
It  is  not  within  the  Railway  Acts  at  all. 
It  is  an  agreement  to  refer  to  an  arbitrator 
to  be  specially  named,  and  it  is  p4rt  of 
the  contract  between  the  parties  that  dif- 
ferences should  be  settled  in  this  par- 
ticular way.  It  is  said  that  railway  com- 
panies have  no  authority  to  agree  to 
arbitration  except  by  statute;  bu^ if  that 
be  so,  then  in  every  case  you  may  strike 
out  the  special  words  in  the  agreement 
and  say  that  either  party  may  apply  e» 
parte  to  railway  commissioners  to  arbi- 
trate. Reliance  is  placed  by  the  respon- 
dents on 

The  Stokes  Bay  BaUway  and  Pier 

Oompany  v.  The  London  and  Souih 

Western   Bailway    Company  («H 

supra) 
and 

The  Port  Patrick  Bailway  Oompany  v. 

The  Caledonian  Bailway  OompoMi 

(ubi  supra) ; 
but  we  submit  that  those  decisions  are 
erroneous  and  must  be  overruled.  Then 
it  is  also  said  that  our  authority  is  derived 
from  the  Railway  Chikuses  Act,  1859 ;  bat 
railway  companies  could  agree  to  arbi- 
trate before  that  Act,  and  it  confers  no 
new  powers  on  them  in  that  respect  It 
is  only  an  incorporation  of  clanses  pre- 
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acribing  how  a  referanoe  ia  to  be  oon- 
dacted,  and  enables  railway  oompanies  to 
adopt  the  machinery  of  the  Act,  jnst 
as,  in  ordinary  partnership  deeds,  the 
machinery  of  the  Common  Law  Proce- 
dnre  Act,  1854,  is  adopted  for  the  purposes 
of  a  reference  to  arbitration.  Bat  even 
assuming  that  the  capacity  to  agree  to 
enter  into  the  arbitration  may  flow  from 
that  Act,  the  powers  of  the  arbitrator  are 
derived  from  and  governed  by  the  con- 
tract itself.  Lastly,  the  writ  was  properly 
indorsed  with  an  injunction  in  the  first 
instance — 

Ths  MaUneshury  BaUtoay  Oompwny  v. 

Budd,  45  Law  J.  Bep.  Ghanc.  271 ; 

Law  Bep.  2  Gh.  D.  113 ; 
Beddow  v.  Beddoxo^  47  Law  J.  Bicp. 

Ghanc.  588 ;  Law  B«p.  9  Gh.  D.  89. 
[The  respondents  were  not  called  upon 
to  argue  the  question  of  tiie  injunction.] 
Ifr.  Bdghy  {The  Attomey-Oeneml  with 
him),  for  the  railway  commissioners. — 
The  true  effect  of  the  8th  section  of  the 
Regulation  of  Railways  Act,  1873,  is  that 
all  differences  which  railway  companies 
are  capable  of  referring  to  arbitration  arc 
within  the  Act,  which  is  a  general  Act, 
except  where  the  Legislature  has  in  a 
general  or  special  Act  named  some  person 
as  an  arbitrator,  or  where  there  is  a 
standing  arbitrator  under  some  Act.  The 
Legislature  did  not  suppose  that  a  railway 
company  could  agree  to  arbitrate  except 
under  the  powers  of  some  general  or 
special  Act,  and  section  9  of  the  Regula- 
tion of  Railways  Act  seems  to  support 
that  view,  because  the  commissioners  can- 
not have  jurisdiction  under  that  section 
unless  both  parties  consent.  But  even 
assuming  that  they  could  agree  to  arbi- 
trate without  statutory  authority,  still  the 
case  is  within  the  Act  of  1859. 

Mr.  OhUtyt  Mr.  Pembroke  Stevens  and 
Mr.  Synnott,  for  the  defendant  company. 
— ^The  railway  commissioners  are  a  high 
Gourt  for  determining  the  disputes  be- 
tween railway  companies,  and  this  is 
an  attempt  to  substitute  an  arbitrator  in 
their  stead.  The  8th  section  of  the 
Regulation  of  Railways  Act^  1873,  refers 
to  all  disputes  between  railway  companies 
and  gives  the  commissioners  jurisdiction 
in  every  case  except  the  two  named  in  the 
proviso  at  the  end  of  the  section.    But 


assume  it  does  not  include  every  case, 
yet  it  includes  eveiy  case  in  which  an 
agreement  has  been  entered  into  under  a 
special  Act  in  which  no  arbitrator  is 
named.  The  agreement  must  be  read  as 
though  it  were  part  of  the  Act.  This  is 
not  a  case  of  a  named  arbitrator.  No  ap- 
plication has  been  made  to  us  to  appoint 
an  arbitrator,  and  we  do  not  intend  to 
appoint  one.  We  prefer  to  go  before  the 
commissioners.  This  is  in  fact  only  a 
general  agreement  to  refer  with  certain 
stipulations  as  to  the  method  of  reference 
made  in  pursuance  of  the  special  Act, 
and  is  within  the  8th  section  of  the  Act 
of  1873,  because  by  the  40th  clause  of 
the  agreement  it  is  to  have  effect  as  a 
reference  under  the  Act  of  1859,  which 
is  a  general  Act. 
No  reply  was  called  for. 

James,  L.J. — ^We  need  not  trouble 
about  the  question  of  injunction.  With 
regard  to  the  question  of  prohibition, 
having  listened  with  the  greatest  possible 
care  and  attention  to  me  judgment  of 
the  Master  of  the  Rolls,  and  to  the  ar- 
guments which  have  been  addressed  to 
us  at  great,  but  not  inordinate  length, 
having  regard  to  the  difficulties  of  the 
case  with  which  the  counsel  have  had  to 
struggle,  1  mast  say  I  cannot  bring  my 
mind  to  entertain  anything  like  a  shadow 
or  colour  of  a  doubt.  The  words  of  the 
section  seem  to  me  to  be  as  reasonably 
plain  as  it  is  possible  for  a  section  of  an 
Act  of  Parliament,  as  Acts  of  Parliament 
nowadays  are,  to  be.  We  are  asked  to 
alter  what  seems  to  me  to  be  the  very 
plain  and  clear  meaning  of  an  Act  of 
Parliament  for  the  purpose  of  doing  some- 
thing (which  we  should  be  very  slow  to 
do)  which  it  is  not  usual  for  the  Legis- 
lature to  do — that  is,  preventing  people 
from  entering  into  agreements  between 
themselves  with  regard  to  their  own 
interests,  or  for  the.  purpose  of  destroying 
the  agreements  which  they  have  thought 
fit  to  enter  into.  It  appears  to  me  that 
the  8th  section  really  is  very  plain.  It  says 
that  where  any  difference  between  railway 
companies  is  under  the  provisions  of  any 
general  or  special  Act  required  or  autho- 
rised to  be  referred  to  arbitration,  such 
difference  shall  at  the  instance  of  any 
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compao  J  party  to  the  difference  be  re- 
ferred to  the  oommissioners  for  their 
determination,  instead  of  being  referred 
to  arbitration — that  is,  where  there  is  a 
difference  which  nnder  the  provisions  of 
any  general  or  special  Act  is  required  or 
authorised  to  be  referred.  The  plain 
meaning  of  that  seems  to  me  to  be  that 
where  there  is  a  special  statutory  pro- 
vision by  which  a  reference  to  arbitration 
is  substituted  for  a  reference  to  the  or- 
dinary tribunals— as  between  companies 
where  there  is  such  special  and  express 
statutory  provision  with  reference  to 
any  particular  difference  or  with  respect 
to  any  differences  arising  under  the  par- 
ticular Act  of  Parliament,  or  anything 
of  that  kind,  first  of  all  the  difference 
may  be  one  which  the  Leg^lature  has 
itself  taken  care  shall  be  referred  to 
somebody  as  an  expert  to  decide ;  for 
instance,  such  as  the  working  arrange- 
ments, the  arrangements  for  joining  one 
railway  with  another,  which  are  Uiings 
not  fit  for  an  ordinary  Court  of  justice  to 
deal  with.  In  such  a  case  as  that  there 
often  is  a  provision  in  an  Act  of  Parlia- 
ment that  it  shall  be  referred  to  that  par- 
ticular individual  or  to  a  particular  per- 
son to  be  named  in  a  particular  manner. 
Then  the  other  is  where,  under  the  pro- 
visions of  the  Act  of  Parliament,  either 
one  of  the  parties  has  a  right  to  compel 
the  other  to  go  to  arbitration.  It  seems 
to  me  the  thing  which  is  provided  for  is, 
where  there  is  a  compulsory  arbitration 
imposed  on  the  parties  by  a  statutory 
provision.  That  is  what  seems  to  me 
to  be  the  plain  meaning  of  the  section, 
and  it  does  not  extend  in  words,  cer- 
tainly not  in  spirit  or  meaning,  to  an 
agreement  between  the  parties  by  which 
the  parties  choose  between  themselves  to 
provide  for  a  particular  mode  of  reference ; 
and  the  Legislature  did  not  intend,  as  it 
seems  to  me,  to  interfere  with  agreements 
which  companies  had  been  minded  to 
make,  or  which  they  might  be  afterwards 
minded  to  make,  between  themselves  for 
the  regulation  of  their  powers.  The  con- 
struction there  leaves  out  all  the  words,  it 
seems  to  me,  "under  the  provisions  of 
any  general  or  special  Act,"  and  resolves 
itself  into  this — "where  any  difference 
shall  arise  between  two   railway  com- 


panies," without  any  limitation  whatever. 
It  is  said  that  the  proviso  pat  at  the  end 
of  the  8th  dause  tends  to  shew  that  is 
the  general  purview  of  the  first  part  of 
the  8th  section.  It  seems  to  me  the  oth^ 
way  provided  that  a  power  of  compelling 
a  reference  to  the  oommissianera  shall  not 
apply  to  any  case  in  which  any  arbitrator 
has  under  a  general  or  special  Act  been 
designated,  or  in  which  a  standing  arbi- 
trator has  been  appointed  under  a  geneial 
or  special  Act.  If  it  were  intended  to 
have  the  general  effect  which  is  contended 
for  on  the  part  of  the  respondents,  beyond 
all  question  that  proviso  would  have  ap- 
plied also  to  where  there  had  been  a 
special '  arbitrator  designated  by  agree- 
ment, or  where  by  agreement  a  standing 
arbitrator  has  been  appointed.  I  reallj 
cannot  come  to  the  conclusion  in  any  way 
that  a  reference  to  arbitration  in  an  agrees 
ment  authorised  by  an  Act  of  Parliament 
is  a  reference  to  arbitration  by  or  under 
the  provisions  of  any  general  or  special 
Act  of  Parliament. 

BfiBTT,  L.  J. — ^In  this  case  a  differenoe 
has  arisen  between  two  railway  oompaniea, 
which  difference  thev  theoiselves  have 
by  an  agreement  under  their  own  hands 
provided  for.  They  have  by  an  agre&> 
ment  nnder  their  own  seals  agreed  that, 
in  case  of  such  a  difference  as  this,  the 
matter  should  be  settled  by  an  arbitarator 
to  be  appointed  in  a  particular  way,  and 
with  particular  powers,  but  it  is  said  that, 
notwithstanding  that  agreement  to  which 
the  two  parties  have  come,  one  of  them, 
upon  application  to  the  raOway  oom- 
missioners, may  force  the  other  to  have 
that  diffSarence  decided  by  the  railway 
conunissioners.  It  is  said  tiiat  that  power 
is  given  to  one  party  by  the  8th  section, 
to  which  we  have  been  referred,  and  the 
argument  was  necessarily  carried  to  this 
extent,  that  the  8th  section  includes  all 
differences  of  whatever  kind  which  may 
arise  between  two  railway  companies. 
In  other  words,  it  is  suggested  that  the 
proper  reading  of  that  section  is,  "  Where 
any  differenoe  arises  between  two  rail- 
way companies,  such  differenoe  shall,  at 
the  instance  of  any  company  party  to 
that  difference,  be  referjnsd  with  thdr 
consent  to  the  railway  oommiaBiona&" 
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Sappoee  that  had  been  the  intention  of 
the  Jjeffialatare,  how  exceedingly  easy  it 
would  have  been  for  the  Legislatare  to 
have  said  so.     What  an  extraordinary 
involation  of  phrase  have  they  entered 
into  in  the  first  part  of  section  8  if  it  were 
intended  to  mean  what  I  have  said.  There 
is  that  objection  therefore  to    such    a 
reading.  It  is  neoessaty  to  consider  what 
would  have  been  the  result  of  such  a 
reading.     The  result  of  such  a  reading,  it 
could  not  be  denied,  must  have  been  this — 
that  even  although  the  parties  should  by 
agreement  determine  that   a  difference 
which  had  already  arisen  between  them 
should  be  decided  by  an  arbitrator  named 
by  them  in  that  agreement,  and  that 
there  should  be  contained  in  that  agree- 
ment a  clause  that  neither  party  would 
apply  to  the  railway  commissioners,  and 
that  the  only  person  who  should  decide 
between    them    should    be    the    person 
named  by  them  both,  by  virtue  of  this 
8th  section  one  of  them  might  break 
such  an  agreement,  and  the  commissioners 
would  have  jurisdiction,  without  the  con- 
sent of  the  other  party,  to  entertain  and 
determine  the   difference.     It  seems  to 
me  almost  impossible  to  suppose  that  the 
Legislature  would  have  so  enacted.    But 
when  we  look  at  the  terms  of  the  section 
there  are  three  phrases  which  are  used  in 
the  section  oddly  enough,  as  is  so  often 
the  case.    In  the  first  part  it  is,  ^'  Where 
any  difference  is  under  the  provisions  of 
any  general  or  special  Act  required  or  au- 
thorised to  be  referred;"  in  the  second 
part  they  use  the  terms,  provided  that  it 
shall  not  apply  to  any  case  in  which  any 
arbitrator  has  in  any  general  or  special 
Act  been  designated.    There,  instead  of 
the  words  *'  under  the  provisions  of,"  it 
is  '*  in  any  general  or  sp^sial  Act."   There 
is  the  third  case,  *'  or  in  which  a  stand- 
ing   arbitrator    having   been  appointed 
under  any  general  or  special  Act."    It 
seems  to  me,  on  looking  at  that  clause, 
that  the  two  first  phrases  are  identical, 
but  that  the  third  one  is  different  from 
the  other  two.     It  seems  to  me  that  the 
phrase,  ^'  under    the  provisions  of  any 
general  or  special  Act  required  or  au- 
thorised," is  really  just  the  same  as  if 
they  had  put  it,  '*  in   any  general   or 
special  Act  requirod  or  authorised."    It 


is  the  same  phrase  as  the  second.     The 
real  meaniuff  of  the  word  in  one  case  and 
the  phrase  in  the  other  is,  "  Where  any 
difference  is  by  the  terms  of  any  general 
or  special  Act  required  or  authorised." 
If  that  be  the  true  meaning  of  it^  then 
there  is  nothing  in  the   terms  of  any 
special  Act  in  this  case  which  requires  or 
authorises   a  reference.     I  take  the  real 
meaning  of  the  8th  section  to  be  that  it 
applies  to  certain  particular  differences 
which  may  be  pointed  out  in  distinct 
terms  in  the  special  Act  or  in  the  general 
Act,    and  wMch  then  requires   or  au- 
thorises that  particular  difference  in  terms, 
if  it  arises,  to  be  referred  to  arbitration. 
But  it  is  said,  as  to  all  differences  arising 
between  railway  companies,  after  all  if 
there  is  to  be  an  arbitration,  that  arbi- 
tration must  be  under  the  authority  of  an 
Act  of  Parliament.     At  first  it  struck  me 
that  it  might  be  so,  but  I  have  come  to 
the  conclusion  upon  consideration,  that, 
with  regard  to  any  differences  arising  in 
the  course  of  their  business,  railway  com- 
panies have  power  to  agree  to  a  reference 
without  any  authority  of  any  Act  of  Par- 
liament at  all.    It  was  suggested  that 
was  not  so,  and  that  there  must  be  an 
authority  given  to  them  to  agree  to  ar- 
bitration, either  in  some  speoud  Act,  or 
that  it  is  given  by  the  general  Act  of 
1859,  section  2.  I  cannot  think  that  is  the 
meaning  of  the  statute  of  1859.     If  I  am 
right  in  the  first  proposition  it  would  be 
a  superfluous  enactment.     I  think  that 
the  reading  of  the  Act  of  1859  is  that 
which  was  sugg^ted  by  Mr.  Webster, 
namely,  that  it  does  not  give  power  to 
railway  companies  to  agree  to  a  reference, 
but  that  in  a  succession  of  clauses  it  shews 
the  particular  mode  or  manner  in  which 
an  arbitration  is  to  be  conducted,  and 
that  the  intention  was  to  draw  up  a  code 
of  such  an  arbitration,  which  by  reference 
to  that  statute  may  be  at  once  shortly 
incorporated  into  every  special  Act.  That 
Act  gives  no  authority  to  railway  com- 
panies to  agree  to  a  reference,  which 
authority  was  not  wanted,  but  it  does 
point  out  to  railway  companies  how  they 
may  ag^e  to  a  reference  in  a  particular 
form  and  manner.      Section  9  of   the 
statute  seems  to  me  to  be  veiy  strong  to 
shew  that  the  construction  which  I  j^ve 


520 


CHANCERY  DIVISION. 


[N-S. 


Cheat  Western  Rail,  Co.  v.  Waierford  and  Limerick  Rail,  Co.,  App, 


f 


at  on  section  8  is  the  right  one,  becanse 
cannot  by  any  mode  or  rale  of  con- 
strnction  suppose  that  the  9th  section 
does  not  inclade  the  case  of  a  difference 
between  two  railway  companies.  If  it 
does,  then  there  are  cases  evidently  in 
the  mind  of  the  Legislatare  where  the 
commissioners  may  have  the  power  of 
determining  a  dispute  between  railway 
companies  with  the  consent  of  both  com- 
panies, and  that  would  go  to  shew  that 
the  differences  which  are  mentioned  in 
section  8  are  not  all  differences,  but  only 
the  differences,  as  I  have  said,  which  are 
mentioned  in  Uie  terms  of  any  general  or 
special  Act.  We  are  then  met  by  the 
decision  of  the  railway  commissioners 
themselves.  In  1875  is  the  first  case 
which  is  cited  to  us,  and  strangely  enough, 
notwithstanding  the  argument  we  have 
heard,  on  the  first  occasion  when  this 
question  of  their  jurisdiction  was  chal- 
lenged before  them  they  hardly  entered 
upon  the  matter.  They  did  not  hear  or 
call  upon  the  counsel  who  were  to  sup- 
port their  jurisdiction,  but  at  once,  and 
without  giving  any  reasons  at  all,  deter- 
mined that  they  had  this  jurisdiction. 
That  being  so  in  1875,  in  1878  they  seem 
to  have  been  called  upon  to  listen  to 
counsel — the  Lord  Advocate  and  Mr. 
Kay — who,  I  suppose,  did  that  which  I 
think  all  counsel  ought  to  do,  insisted 
upon  being  heard.  They  no  doubt  pro« 
duced  an  elaborate  argument  before  the 
commissioners.  Then  the  commissioners 
decided  this  question,  but  I  think  their 
judgment  contains  the  decision  and  not 
the  reasons  for  it.  Therefore  it  hardly 
helps  one.  We  still  have  to  consider  the 
decision  in  this  case  of  the  Master  of  the 
Bolls  himself.  I  cannot  help  thinking 
that  upon  this  occasion  the  Master  of  the 
Bolls  was  as  nearly  as  possible  deciding 
the  case  in  the  way  in  which  we  now 
decide  it.  He  seems  to  have  had  the 
greatest  possible  doubt,  but,  if  I  may 
venture  to  say  so,  I  am  perfectly  certain 
if  he  had  been  here,  with  one  little  push 
from  my  brother  Cotton  which  he  would 
have  received,  he  would  not  have  had 
any  doubt  at  all,  and  be  would  have  de- 
cided just  as  we  are  deciding. 


CkXTTON,  L. J. — In  this  case  two  railway     which  follows  the  word  ^*  vP*  is  intro- 


companies,  plaJntiffs  and  defendants,  have 
entered  into  an  agreement  with  reference 
to  certain  matters  connected  with  their 
lines  in  which  there  is  a  clause  providing 
for  reference  to  arbitration.    They  ooold 
not  have  entered  into  that  agreement  u 
regards  their  lines  withoat  an  Act  of 
Parliament,  and  there  was  an  Act  of 
Parliament  which    authorised  them  to 
enter  into  the  agreement  as  to  maiten 
relating  to  their  lines,  but  that  Act  said 
nothing  at  all  about  any  referaioe  to 
arbitration.     The  question  is  this,  whe- 
ther one  of  those  parties  has  power  aguDsi 
the  will  of  the  other  to  go  before  the 
railway  oommissionerB,  and  that  depends 
simply  upon  the  8th  section  of  the  Act  as 
compared  with  the  other  sections.     I 
say  "  depends  on  the  8th  section,"  becauae 
it  is  the  construction  of  that  sectbn, 
helped  by  other  parts  of  the  Act^  under 
which  the  respondents  seek  to  go  before 
the  railway  oommissioners.    The  question 
is,  whether   the    railway  oonmussionen 
have,  under  the  circumstanoea,  any  jam- 
diction;  and,  B»'l  understand  the  Master 
of  the  Bolls — and  certainly  it  was  the 
argument  for  the  commissioners — ^it  wu 
contended  that  under  that  section  the 
railway  commissioners,  at  the  instance  of 
one  party  only,  and  against  the  will  of 
the  other,  have  a  right  to  entertain  the 
question   in    any  difference    capable  of 
being  referred.     That  is  how  it  was  pat 
in  argument  by  Mr.  Bigby,  and  in  sab* 
stance  I  think  it  was  ¥mat  was  said  hj 
the  Master  of  the  Bolls.     It  is  saffideat 
to  say  upon  the  first  part  that  omits  a 
large    portion    of   the    section,  hecaoae 
section  8  is  not  *' where  any  difference 
arises    between  two  rail?ray  companieB 
such  difference  shall,  at  the  instanoe  of 
either  party,"  but  there  follow  words  to 
which  some  effect  must  be  given — **  where 
any  difference  between  a  railway  com- 
pany or  canal  company  is  under  the  pro- 
visions of  any  general  or  special  Act, 
passed  either  before  or  after  the  pasaiDg 
of  this  Act,  required  or  authorised  to  be 
referred,  such    difference  shall,  at  the 
instance  of  any  company  parfy  to  the 
difference,  be  referred  to  the  commia- 
sioners."    Now  Mr.  Bigby  says  that  that 
reference  to  the  speoiiu  or  general  Act 
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dnoed  in  this  way,  as  meaning  "  notwitb- 
standing  any  provisionB  in  any  special  or 
general  Act"  It  is  carious,  if  that  is 
BO,  that  they  should  not  have  said  it  in 
those^  words,  which  are  much  easier. 
But  it  is  against  the  frame  of  the  sen* 
tence.  "  Such  difference  "  points  to  ceiv 
tain  differences.  What  is  the  difference 
preyionsly  described P  It  is  not  "any 
difference  between  railway  companies/' 
but  ''any  difference  which  is  under  the 
provisions  of  any  general  or  special  Act 
authorised  or  required  to  be  referred,'* 
although  that  is  not  the  exact  form,  the 
"which"  not  occurring,  but  "where" 
occurring  at  the  beginning  of  the  sen- 
tence, instead  of  the  relative  in  the  middle 
of  it.  The  meaning  of  it,  in  my  opinion, 
is,  by  introducing  the  words  which  follow, 
to  qualify  the  words  of  difference;  and 
the  Bower  at  the  instance  of  one  party  to 
go  before  the  commissioners  is  only 
where  the  ''such  difference''  is  within 
the  entire  description  in  the  previous 
part  of  the  sentence.  One  must  consider 
what  is  the  meaning  of  those  words, 
"  under  the  provisions  of  any  general  or 
special  Act  required  or  authorised  to  be 
referred."  From  what  I  said  it  will 
appear  that,  in  my  opinion,  those  words 
are  restrictive,  not  having  the  effect  of 
getting  rid  of  the  provisions  of  any 
general  or  special  Act,  but  as  descrip- 
tive of  the  kind  of  difference  which 
may  be  compulsorily  referred,  and  we 
have  to  consider  what  it  is.  I  think 
it  means  this,  that  where  in  the  Act  of 
Parliament  itself  there  is  a  provision 
which  requires  or  authorises  a  difference 
therein  mentioned  to  be  referred  to  arbi- 
tration, then  they  may  go  before  the 
commissioners;  and  there  are  plenty  of 
instances,  if  that  is  necessary  in  Acts  of 
Parliament,  where  the  reference  may  be 
compulsory  on  both.  As  I  mentioned, 
in  tne  Lfmds  Glauses  Act  one  railway 
company  may  wish  to  take  the  surplus 
land  of  anotiier,  and  so  there  may  be 
other  oases  where  the  reference  is  com- 
pulsory, and  so  there  may  be  many  cases 
where,  as  between  raOway  companies, 
there  is  a  provision  in  an  Act  of  Par* 
Isament  wmoh  authorises  either  party 
against  the  will  of  the  other  to  withdraw 
the  matter  ftt>m  any  other  mode  of  settle- 
VoL.  60. — Qbaitc. 


ment,  and  to  require  the  other  party  to 
g^  to  arbitration.  That,  in  my  opinion, 
is  the  meaning  of  these  words,  not 
"where  under  any  Act  of  Parliament 
power  is  given  to  the  railway  company 
to  contract  to  go  to  reference,". and  even 
then,  subject  to  what  I  shall  say  presently, 
it  would  not  meet  this  case,  because, 
as  has  been  mentioned,  the  Act  of  Par- 
liament which  authorised  the  agreement 
with  reference  to  the  working  between 
these  two  railway  companies  did  not  con- 
tain any  clause  which  gave  them  power 
or  authority  to  contract  with  reference  to 
going  to  arbitration.  It  is  said  that  every 
railway  company  which  is  authorised  to 
go  to  reference  must  do  so  under  some 
Parliamentary  powers,  because  the  rail- 
way company  is  a  creature  of  Parliament. 
That  means  that  every  difference  between 
rail?ray  companies  may  be  compulsorily 
taken  before  the  commissioners  at  the 
instance  of  either  party.  That  is  not  the 
wording  of  the  section,  and  although  it 
is  very  true  that  the  railway  companies  are 
the  creatures  of  the  statute,  it  is  hardly 
to  be  said  that  they  are  authorised  by  tne 
statute  to  go  to  arbitration.  It  is  this : 
they  are  created  with  all  the  powers 
incident  to  the  purpose  for  which  they 
are  created,  except  so  far  as  their  Act  by 
inference  or  expressly  stops  them;  but 
the  answer,  to  my  mind,  to  any  such  sug- 
gestion is,  that  if  that  were  so  it  would 
be  "  any  difference  between  any  incorpo- 
rated company  may  be  compulsorily  re- 
ferred." Then  there  is  another  matter 
which  one  should  refer  to,  although  it 
has  been  to  some  extent  dealt  with  by  the 
Act  of  1859.  It  is  said,  at  least  that  is  a 
Parliamentary  Sbuthority  to  go  to  arbitra- 
tion. The  words  of  the  very  Act^  section 
2,  are  against  the  notion  that  that  Act  of 
Parliament  gives  power  not  otherwise 
possessed  by  railway  companies  generally 
to  go  to  arbitration,  because  it  says  that 
they  "  may  agree  to  refer,  and  may  refer, 
to  arbitration  in  accordance  with  this 
Act,"  and  the  Act  in  question  contains  a 
number  of  clauses  as  to  the  appointment 
of  arbitrators  when  the  parties  cannot 
agree,  and  giving  the  reference  under  it 
effect  which  it  would  not  have  unless  it 
were  under  the  Act.  So  the  power  there 
given  is  simply  to  avail  themselves  of  the 
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provisions  of  the  Act  with  reference  to 
arbitration  not  generally  giving  them 
power  to  refer  to  arbitration.  There  is 
one  other  matter  which  one  shonld  men- 
tion as  shewing  to  what  an  absnrd  con- 
closion,  in  mj  mind,  the  contention  of 
the  other  side  would  go,  namely,  that 
where  Parliament  has  named  an  arbi- 
trator, there  it  is  not  to  be  taken  before 
the  railway  commissioners.  But  if  parties 
contracting  between  themselves  have 
named  an  arbitrator,  then  the  contract 
between  the  parties  can  be  set  aside. 
Now  it  seems  to  me,  although  I  like  to 
determine  cases  on  the  construction  of 
Acts  of  Parliament,  not  having  any  other 
means  of  knowing  what  the  L^islature 
means  than  by  looking  to  see  what  the 
reason  of  the  thing  is,  it  is  veiy  reason- 
able for  Parliament  to  say,  when  parties 
have,  without  oontracting  between  them- 
selves, got  in  a  clause  of  an  Act  of  Par- 
liament that  which  authorises  or  requires 
them  to  go  to  arbitration  without  any 
further  contract  as  regards  the  matters 
dealt  with  by  the  Act  of  Parliament, 
they  having  come  to  Parliament,  and 
having  either  had  forced  upon  l^em, 
or  asked  for  the  clause.  Parliament  for 
a  sufficient  reason  should  alter  what  it- 
self had  done  by  imposing  a  fetter  or 
an  obligation,  or  by  giving  that  power. 
But  the  contract  between  the  parties  is  a 
very  different  thing,  and  one  would  ex- 
pect, where  it  provides  for  one  exception 
in  fevour  of  tne  special  provision  in  an 
Act  of  Parliament,  that  it  should  at  least 
have  made  an  exception  where  the  parties 
by  contract  have  done  the  same  thing  for 
themselves.  There  is  one  other  matter 
which  I  referred  to  in  the  argument,  and 
which  I  will  mention  again,  namely,  the 
8th  and  9th  sections  of  the  Act  are  very 
different  in  language,  and  if  there  is  a 
meaning  to  be  given  to  the  8th  section — ^if 
the  8th  section  was  intended  to  deal  with 
all  differences  between  railway  companies 
— ^it  is  extraordinary  that  there  should  be 
that  difference  of  langpiage  between  the 
8th  and  9th  sections.  No  doubt  the  9th 
section  does  include  cases  where  both 
parties  are  not  raQ way  companies  or  canal 
oompanies,  and  does  include  oases  of 
difference  between  an  individual  and  a 
raflway  company  or  between  an  individual 


and  a  canal  company ;  but,  in  m  v  opinion, 
it  will  be  straining  the  construction  of  that 
section  to  say  that  it  will  not  apply  to  a 
case  where  both  parties  were  railway  or 
oanal  companies,  because  it  is  imposnble 
to  say  in  such  a  case  the  railway  company 
or  canal  company  is  not  a  puiy  to  tin 
difference.  Probably  what  was  ooaiem* 
plated  there  was,  in  the  first  instance, 
differences  between  railway  companies 
and  individuals ;  but,  in  my  opinion,  it 
extends  to  and  applies  to  all  differences 
where  a  railway  company  or  a  canal 
company  is  a  party,  notwithstanding 
that  the  other  party  may  also  be  a 
nulway  company  or  cuial  oompany. 

Appeal  accordingly  allowed  vfiih  eosU. 
Rule  niei  for  prohtbiiion  made  aft- 
soUite  toith  costs.  Appeal  as  to  in^ 
junction  dismissed  wUh  costs.  One 
set  of  costs  to  be  set  off  agoMi  ike 
other. 


SolieitoiB— R  R.  Ndaon,  for  plaintiift ;  TstnUk 
Atkinson,  agents  for  J.  O'Oonnor,  DnUia,  fi» 
defendanta ;  Walter  Morton,  for  the  Boerd  of 
Trade. 
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Parent  and  OhUd — Undue  L^luenee^ 
Purchaser  for  Vahie — Notice. 

A  mortgage  hy  persons  oner  age  hd  not 
fully  emancipated  to  secure  a  debt  of  their 
father,  Vie  same  solicitor  acHng  for  parent 
and  children,  was  upheld  in  fanowr  of  tte 
mortgagees,  hnt  was  declared  not  hiidkg 
in  favour  of  the  father. 

The  plaintiffs  in  this  action  were  Emma 
Maria  Bainbrigge,  William  P.  T.  Bain- 
brigge  and  Joseph  H.  Bainbrigge,  tiie 
three  children  of  William  H.  Bain- 
brigge,  a  physician  at  Droitwich,  the  last 
defendant  on  the  record.  The  other  iie> 
fendants  were  three  persons — ^Messrs. 
Brown,  Rogers  and  Bode — ^who  bad 
advanced  large  sums  to  the  defiondant 
William  H.  Bainbrigge,  to  assist  him  in  a 
speculation  in  respei^  of  certain   brine 
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batiiB  which  he  had  bought,  and  who 
held  two  mortgages  from  him. 

The  thvee  plaintifFa  were  entitled  ander 
the  settlement  executed  on  the  marriage 
of  their  father  and  mother  in  1851,  and 
by  yirtae  of  an  appointment^  to  the  rever- 
sion of  the  trust  fund  subject  to  the 
settlement,  after  the  life  interests  of  their 
parents. 

On  the  30th  of  June,  1877,  they  joined 
their  father  and  mother  in  executing  a 
security  to  the  defendants  Brown,  Rogers 
and  Bock,  by  which  they  made  themselves 
liable  to  pay  interest  on  the  debt  of  their 
&ther,  the  rate  of  which  was  at  the  same 
time  reduced,  and  charged  their  reversion, 
over  which  a  power  of  sale  was  given. 
The  plaintiffs  claimed  to  have  the  mort- 
gaee  of  the  30th  of  June,  1877,  set  aside 
as  having  been  obtained  from  them  when 
under  the  influence  of  their  father,  and 
in  ignorance  of  what  they  were  doing, 
and  without  separate  legal  advice.  It 
was  alleged  that  they  had  been  induced 
to  assent  to  the  laying  out  of  the  trust 
funds,  which  were  then  represented  by 
railway  stock,  in  the  purchase  of  a  piece 
of  land  near  the  salt  baths  of  their  father, 
and  that  they  executed  the  deed  of  1877 
in  the  belief  that  it  was  merely  for  the 
purpose  of  giving  their  consent  to  the 
change  of  investment. 

The  only  witnesses  called  were  the 
three  plaintiffs.  From  their  -evidence  it 
appeared  that  the  daughter  was  twentv- 
five  years  of  age  when  she  executed  the 
mortgage,  and  had  always  lived  with 
her  parents,  but  that  she  executed  the 
deed  when  away  on  a  visit  to  her  aunt ; 
that  the  eldest  son  was  twenty-four, 
was  a  medical  student,  and  executed 
the  deed  when  at  home  for  the  long 
vacation ;  that  the  younger  son  was 
an  undergraduate  at  Oxford,  and  also 
executed  the  deed  at  home  in  the  long 
vacation.  There  was  also  in  evidence 
certain  correspondence,  including  letters 
from  Mr.  ColHs,  the  solicitor  of  the  de- 
fendant William  H.  Bainbrigge,  and  who 
also  purported  to  act  for  the  plaintiffs, 
the  details  of  which  are  sufficiently  referred 
to  in  the  judgment. 

Mr,  Cflcuse  and  Mr,  Freeman,  for  the 
plaintiffs,  contended  that  the  anus  lay  on 


the  mortgagees  of  proving  that  the 
plaintiffs  were  acting  with  full  know- 
ledge and  under  proper  independent 
advice ;  and  that  in  the  absence  of  such 
proof  the  mortgage  would  be  set  aside — 
MaUland  v.  Irving,  15  Sim.  437  ;  16 

Law  J.  Bep.  Ghanc.  95  ; 
ArcJier  v.  Hudson,  7  Beav.  551 ;  15 

Law  J.  Rep.  Ghanc.  211 ; 
Berdoe  v.  Dawson,  34  Beav.  603  ; 
Kempson  v.  Ashbee,  44  Law  J.  Bep. 
Ghanc.  195 ;  Law  Bep.  10  Ghanc. 
16; 
Sercomhe  v.  Sanders,  34  Beav.  382 ; 
Rhodes  v.   Bate,    35  Law  J.   Bep. 
Ghanc.  267 ;  Law  Bep.  1  Ghanc. 
252. 
Mr.  North  and  Mr,  Righy,  for  the  de- 
fendants, the  mortgagees,  contended  that 
they  had  taken  every  reasonable    pre- 
caution, and  had  a  right  to  assume  that 
the  plaintiffs,  who  were  of  full  age,  were 
acting  on  the  knowledge  and  under  the 
independent  advice  of  the  solicitor  who 
was  acting  not  only  for  their  fieither  but 
for  themselves  in  a  transaction  which,  on 
the  face  of  it,  was  not  otherwise  than  for 
their  benefit. 

The  defendant  William  H.  Bainbrigge 
did  not  appear. 
Mr.  Olasse  replied. 

Fbt,  J.,  stated  the  fkcts,  and  remarked 
on  the  absence  of  the  evidence  of  persons, 
other  than  the  plaintiffs,  who  must  have 
known  some  of  the  circumstances  and  said 
there  were  many  material  facts  which 
must  have  escaped  the  memory  of  the 
plaintiffs,  and  that  they  were  confused  in 
their  minds  as  to  the  transaction  relating 
to  the  deed  of  June,  1877,  and  an  earlier 
deed,  and  said — I  think,  therefore,  that 
it  is  extremely  difficult  to  set  aside  this 
transaction  on  the  strength  of  their  evi- 
dence with  regard  to  the  state  of  know- 
ledge in  which  they  were  at  the  time  they 
executed  the  deed. 

Now  what  are  the  admitted  &cts  of  the 
case  P  It  appears  to  me  to  be  plain  that 
the  plaintiffs  had  not  been  entirely  eman- 
cipated from  their  father's  control  at  the 
time  of  the  execution  of  this  deed,  and 
although  there  is,  it  seems  to  me,  no 
direct  evidence  upon  which  I  can  rely  as 
proving  undue  pressure,  yet  I  think  that 
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as  against  the  defendant  William  Henry 
Bainbrigge,  tbfe  father  of  the  plaintiffs, 
thej  have  shewn  that  a  state  of  circum- 
stances existed  from  which  the  Ck>nrt 
will  infer  pressure  and  undue  influence. 
In  my  judgment,  as  I  have  already  said, 
thej  were  none  of  them  emancipated 
entirely  from  their  father's  control.  None 
of  them  appear  to  me  to  have  been  persons 
conversant  with  business.  The  young 
lady  had  been  residing  in  her  father's 
house,  and  had  not  in  any  way  apparently 
mixed  in  the  world,  except  under  his 
control  or  under  his  roof;  at  all  events, 
qhe  had  not  resided  apart  from  him.  The 
two  sons  were  students  in  the  Universi- 
sities,  and  were  not  familiar  with  legal 
matters  at  that  time.  I  think,  therefore, 
that  as  against  the  father  the  circum- 
stances are  such  as  to  cast  upon  him  the 
burden  of  shewing  that  this  instrument 
was  executed  by  his  children  after  re- 
ceiving some  independent  advice,  and 
that  the  instrument  was  executed  by  them 
with  the  full  knowledge  of  its  contents ; 
and  the  free  intentiou  to  give  him  the 
benefit  which  they  did  confer  upon  him 
by  that  instrument  makes  it  the  more 
incumbent  upon  him  to  satisfy  the  Court 
that  they  had  some  kind  of  proper  inde- 
pendent advice.  That  burden  he  has  not 
attempted  to  discharge,  because,  in  fact, 
he  has  not  thought  proper  to  appear  at 
all,  and  therefore  as  against  him  it  appears 
to  me  the  judgment  must  go. 

Then  the  next  point  which  arises  is 
this :  Against  whom  is  this  inference  of 
undue  influence  operative  P  Now  it 
clearly  is  operative  against  any  person 
who  has  exercised  the  influence ;  in  this 
case  it  was  the  father.  It  clearly,  in  my 
judgment,  would  be  operative  against 
every  volunteer  who  claimed  under  the 
person  who  exercised  the  influence.  It 
would  also  clearly  be  operative  against 
every  person  who  claimed  under  the 
father  with  notice  of  the  equity  thereby 
created,  or  with  notice  of  those  cir- 
cumstances from  which  the  Court  infers 
the  equity,  but  in  my  judgment  it  would 
be  operative  againstno  others,  and  it  would 
not  be  operative  against  those  who  are 
not  shewn  to  have  taken  with  such  notice 
of  the  equity  under  which  the  deed  was 
executed.     That  notion  appears  to  me  to 


be  entirely  consistent  with  the  cases  which 
have  been  cited — Maitlandv.  Irtfrng^  Artkar 
V.  Hudeofij  Berdoe  v.  Davwm  and  Ketnpttm 
V.  Ashbee.  In  that  last  case  it  is  Lord  Jos- 
tice  James  who  gives  jadgmeni,  and  he 
puts  the  question  which  the  Court  had  to 
decide  in  a  manner  which  entirely  con- 
firms me  in  the  conclusion  I  have  come 
to.  *'  The  first  question,"  the  Lord  Jus- 
tice says,  "  is  whether  the  band  of  1859  *'— 
that  was  the  security  in  that  case — "  wu 
obtained  by  the  undue  exercise  of  the 
influence  of  the  stepfather,  and  was  it 
obtained  under  such  circnmstanoes  as 
that  the  knowledge  of  it  can  be  impaied 
to  the  defendants  ?  "  I  therefore  proceed 
to  enquire  whether  the  defendants^rown, 
Rogers  and  Bock  had  notice  or  know- 
ledge of  the  circumstances  upon  which 
the  equity  which  is  insisted  upon  against 
them  arose. 

Now  with  regard  to  that  I  must  ob- 
serve that  I  have  no  evidence  affecting 
them  except  that  which  arises  from  the 
contents  or  the  deed  itself,  and  from  cer- 
tain portions  of  the  correspondence  which 
has  been  put  in  partly  by  the  pkintift 
and  partly  by  the  d^endants.  In  the 
first  place,  did  they  know  of  any  aotoal 
improperly  exercised  or  undue  inflnenoe 
in  fact  ?  I  have  no  evidence  whatever  to 
fix  them  with  such  knowledge,  because  I 
have  in  fact,  as  I  have  said,  no  evidence 
upon  which  I  can  rely  to  shew  that  there 
was  undue  pressure.  Did  they  know  the 
ages  of  the  plaintiffs  P  There  is  no  evi- 
dence with  regard  to  that  at  all  except 
that  they  knew  they  were  issue  of  the 
marriage  which  followed  upon  the  ms^ 
riage  settlement  of  June,  1851,  and  there- 
fore it  may  be  said  that  they  probably  knew 
about  what  was  the  age  of  the  phuntiib. 
Did  they  know  that  they  were  resident 
under  their  father's  roof,  or  that  they 
were  in  any  way  under  his  control,  or 
that  they  were  not  emancipated  from  his 
control  P  It  appears  to  me  that  in  thst 
respect  there  is  nothing  whatever  to  shew 
they  had  knowledge.  On  the  contrary, 
I  observe  that  the  letters  referred  to  a 
meeting  of  the  family  and  friends  which 
was  to  take  place  abont  Easter  of  that 
year,  at  which  the  father  expressed  his 
intention  of  endeavouring  to  arriTe  at 
some  decision  upon  a  proposition  which 
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was  to  be  made  on  his  and  their  behalf — 
that  18,  his  oreditoTB.  If  that  snggestion 
were  a  tnie  one  it  would  seem  to  the 
defendants  that  the  plaintiffs  were  assisted 
not  merely  bjthe  solicitor  who  appeared 
to  act  for  them,  bnt  also  by  certain 
family  friends. 

Now,  again,  with  regard  to  tfae  legal 
advice  wmch  the  plaintiffs  had.  It  is 
qnite*  plain  that  Mr.  Collis  purported  to 
act  for  them,  and  that  he  not  only  did 
that  but  the  letters  shew  that  he  folly 
realised  the  nature  of  the  duty  which  he 
had  undertaken,  because  in  one  of  the 
early  letters  he  refers  to  this  matter  as 
being  one  of  a  delicate  description. 
Finding,  therefore,  that  a  solicitor  was 
purporting  to  act  for  the  plaintiffs,  that 
they  did  according  to  their  own  evidence 
gee  him  on  some  occasions  with  regard  to 
business,  when  he  appeared  to  have  con- 
versed with  them  upon  some  subject,  they 
say  they  think  it  was  upon  that  trans- 
action about  transferring  the  money  from 
one  securiiy  to  the  other,  seeing  that  be 
had  realiseathe  nature  of  the  duty  which 
he  had  undertaken,  am  I  to  come  to  the 
conclusion  that  he  did  not  perform  his 
duty  to  themP  I  cannot  come  to  any 
BU(Ji  conclusion ;  and  therefore,  unless  I 
were  prepared  to  hold  that  it  is  absolutely 
necessary  that  the  solicitor  advising  the 
children  should  be  a  separate  person  from 
the  solicitor  advising  the  parent,  I  am 
unable  to  find  that  the  defendants  had 
notice  of  any  of  the  circumstances  from 
which  undue  influence  can  be  inferred. 
For  aught  they  knew,  they*were  children 
acting  independently  in  the  matter,  and 
BO  indeed  the  father  stated  they  were — 
that  is  not  to  be  passed  over.  In  one  of 
his  letters  he  stated  that  they  were  each 
of  them  acting  independently.  I  say, 
therefore,  that  the  defendants  wore  en- 
titled to  come  to  the  conclusion  that  the 
children  were  resident  away  from  their 
father,  not  under  his  control — fully  eman- 
cipated from  him,  assisted  by  the  advice 
of  their  friends,  and  assisted  by  the  advice 
of  a  solicitor  who  was  bound  to  do  his 
duty  by  them. 

I  come,  therefore,  to  the  conclusion 
that  the  plaintiffs  have  not  brought  home 
to  these  defendants  knowledge  of  the  cir- 
cumstances from  which  the  equity  invoked 
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arises,  and  as  against  them  therefore  the 
action  must  be  dismissed  with  costs. 

As  against  the  father  I  must  make  a 
declaration,  with  costs,  that  the  deed  is 
not  binding  in  any  way  upon  the 
plaintiffs. 

There  was  one  additional  fact  which  I 
should  have  mentioned.  I  have  intended 
to  advert  to  the  circumstance  that  in  the 
description  given  of  the  children  in  the 
deed  there  is  no  place  of  residence  given, 
and  therefore  there  is  nothing  to  shew 
where  they  were  at  the  time. 


Solicitors — J.  H.  Ljdall,  for  plaintifis ;  Hoberts  is 
Barlow,  for  defendanta. 


9,  20.  J 


In  re  middletoK. 

THOMPSON  V,   HARRIS. 


Fry 
1881 
May  19, 

Admimstratton  Action — Costs —  WiU-^ 
Intestacy  as  to  Heal  Estate. 

A  testatrix  ga/oe  certain  legacies^  aaid  died 
intestate  as  to  her  residuary  personalty^  and 
as  to  her  real  estate: — Held,  that  the  entire 
costs  of  an  action^  brought  by  the  heir-at^ 
laWf  to  administer  the  real  and  personal 
estate,  were  payable,  primarily,  out  of  the 
residuary  personal  estate. 

Further  consideration. 

This  was  an  action  brought  by  Myra 
Thompson,  one  of  the  co-heiresses-at-law 
of  Elizabeth  Middleton,  against  the  sur- 
viving executor  of  her  will  for  the  ad- 
ministration of  her  real  and  personal 
estate. 

Elizabeth  Middleton,  by  her  will  dated 
the  11th  of  February,  1868,  gave  certain 
specific  and  pecuniary  legacies. 

She  died  in  June,  1876,  intestate  as  to 
her  real  estate  and  as  to  the  residue  of 
her  personal  estate. 

The  statement  of  claim  alleged  that 
the  plaintiff  Myra  Thompson  was  one  of 
the  co-heiresses-at-law,  and  (contrary  to 
the  fact)  that  she  was  also  one  of  the 
next-of-kin  of  the  testatrix. 


^26 

In  re  Middleton, 

On  the  12th  of  January,  1877,  the 
nsnal.  administration  decree  was  made, 
and  enqniries  were  directed  who  were  the 
heirs-at-law,  and  who  were  the  next-of- 
kin  of  the  testatrix  living  at  the  time  of 
her  death.  Considerable  difficulty  arose 
in  finding  the  other  oo-heiress-at-law.  It 
appeared  from  the  chief  clerk's  certificate, 
dated  the  11th  of  March,  1881,  that  the 
plaintiff  (then  Myra  Thompson,  widow) 
was  one  of  the  two  co-heiresses-at-law  of 
the  testatrix  ;  and  that  Thomas  Petchey 
was  the  only  next-of-kin. 

A  question  now  arose  on  farther  con- 
sideration, whether  the  costs  of  the  action 
(including  the  costs  of  the  enquiry  as  to 
who  were  the  heirs-at-law)  ought  to  be 
apportioned  between  the  real  estate  and 
the  residuary  personal  estate,  or  whether 
they  ought  to  be  borne  by  the  residuary 
personal  estate  exclusively. 

Mr,  Oookson  and  Mr.  NaMer,  for  the 

plaintiff. — ^The  residuary  personal  estate 

is  the  primary  fund  for  tiie  payment  of 

the  costs  of  an  administration  action — 

Pickford  y.  Brotvnj  2  Kay  &  J.  426 ; 

25  Law  J.  Bep.  Chanc.  702  ; 
Stringer  v.  Harper,  26  Beav.  685  ;  28 

Law  J.  Bep.  Chanc.  64S ; 
BaiidfiM  v.  Ecmdfidd,  11  W.B.  847. 
Mr,  E.  Beaumont^  for  the  legal  personal 
representatives  of  Thomas  Petchey,  the 
only  next-of-kin. — These  costs  ought  to 
be  apportioned,  and  not  thrown  entirely 
on  the  personal  estate — 

OhisHan  v.  Foster,  2  Ph.  161 ;  16 

Law  J.  Bm.  Chanc.  119 ; 
Johnston  v.  Todd,  8  Beav.  489  ; 
Sanders  v.  Miller^  25  Beav.  154 ; 
[Fbt,  J.— In 
Morgan  on  Costs,  p.  117, 
it  is  stated  that  the  decision  in 

Sanders  v.  Miller  (uhi  supra) 
is  contnay  to  the  current  of  authority.] 
There  was  no  necessity  for  this  action. 
All  the  cases  in  which  the  costs    have 
been  thrown  on  the  personal  estate  have 
proceeded  upon  the  assumption  that  an 
administration  suit  was  necessary. 
In 

Stringer  v.  Harper  (uhi  supra), 
relied  on  by  the  plaintiff,  the  intestacy 
was  only  as  to  a  small  part  of  the  real 
estate. 


OHAKCEkY  DIVISION. 
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He  also  referred  to 
Bipley  v.  Moysey,  1  Keen,  578. 

Mr.  Dunn,  for  the  defendant,  the  exe- 
cutor. 

Mr,  Oookson  was  not  called  upon  to 
reply* 

Frt,  J. — In  this  case  the  testatrix  gave 
certain  specific  legacies,  but  died  intestate 
as  to  her  residuary  personalty  and  as  to 
her  real  estate.  One  of  the  co-heireeses- 
at-law  has  commenced  an  administration 
action,  suggesting  (contrary  to  the  fact) 
that  she  was  one  of  the  next-of-kin.  The 
Court  has  thought  fit  to  pronounce  judg- 
ment for  the  administration  of  the  real 
and  personal  estate;  and  the  question 
now  arises,  whether  the  entire  costs  are 
to  be  borne  by  the  residuary  personal 
estate,  or  whether  they  are  to  be  appor- 
tioned between  the  real  and  the  residuary 
personal  estate. 

If  the  matter  were  res  integra,  I  should 
be  inclined  to  hold  that  the  oosts  should 
be  paid  rateably.  But  this  question  has 
been  the  subject  of  a  series  of  decisions ; 
and  I  should  be  merely  making  new  law 
if  I  were  not  to  follow  them.  In  many 
respects  the  law  favours  the  heir;  and 
one  of  the  benefits  enjoyed  by  the  heir  is, 
that,  when  an  action  is  brought  to  ad- 
minister the  real  and  personal  estate,  the 
costs  are  to  be  borne  by  the  personal 
estate  in  the  first  instance.  For  that 
Pickford  v.  Broum  is  a  very  strong  autho* 
rity.  There  two  suits  having  been  in- 
stituted to  obtain  the  decision  of  the 
Court  upon  the  construction  of  a  will — 
one  as  to  the  testator's  real,  and  the  other 
as  to  his  personal,  estato-~it  was  held 
that  the  costs  of  both  must  be  borne  by 
the  personal  estate  in  the  first  instance. 

And  that  it  makes  no  difference  that 
the  real  estate  is  real  estate  descended 
seems  certainly  to  have  been  decided  in 
Stringer  v.  Harper.  And,  independentlj 
of  that  decision,  I  cannot  think  that  that 
fact  would  make  any  difference. 

In  my  opinion,  Vice- Chancellor  Kin* 
dersley  was  well  founded  in  the  observa- 
tion he  made  (in  Eandfield  v.  Bandfield) 
that  "there  was  no  case  in  which,  there 
not  being  a  mixed  fund  by  conversion, 
the  Court  had  determined  there  should 
be  an  apportionment."      No  doubt^  in 
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Sand&rs  y.  MtUer^  the  Master  of  the  Bolls 
apportioned  the  costs ;  but  I  cannot  help 
thinking  that,  in  that  case,  his  Honour 
proceeded  upon  the  mistaken  impression 
that  there  was  a  trust  for  conversion. 
Whether  that  be  so  or  not,  that  case  is 
contrary  to  the  carrent  of  authority. 

It  is  said  that  this  action  is  unneces- 
sary ;  but  the  answer  to  that  is,  that  the 
Conrt  has  thought  fit  to  pronounce  judg- 
ment for  the  administration  of  the  real 
and  peiBonal  estate.  I  think  there  is 
nothing  in  the  circumstances  of  this  case 
to  make  it  an  exception  to  the  usual  rule, 
that  the  costs  are  payable  out  of  the 
general  personal  estate  only. 


Solidtora— E.  Woodard,  for  plaintiff;  W.  C.  Clen- 
ndll,  for  defendant ;  Beaumont  &  Son,  for  next- 
of-lon. 


[IN  THE  COURT  OF  APPEAL.] 
Jbssbl,  M.B. 
Jamss,  L.J. 

Lush,  L.J.       >    bobinson  v.  pickbbino. 
1881. 
Feb.  23. 

Married  Woman — Separate  Estate  — 
Injunction  to  Restrain  Dealing  with  — 
Jtidicaiure'Acty  1873,  «.  25.  svh^s.  8. 

The  Court  %o%U  not,  in  an  action  by  a 
creditor  who  Jms  dealt  with  a  married 
woman  on  the  faith  of  her  separate  estate, 
grant  an  injunction  to  restrain  her  from 
parting  with  thai  estate  untU  the  creditor 
has  established  his  right  by  obtaining  judg* 
mentm 

Appeal  from  a  decision  of  Malins, 
V.O. 

The  plaintiff,  a  linendraper,  brought 
an  action  against  Mr.  and  lurs.  Pickering 
and  the  trustees  of  their  settlement  for  a 
declaration  that  he  had  a  charge  upon 
the  separate  estate  of  Mrs.  Pickerinff  in 
respect  of  goods  supplied  to  her,  and  to 
obtain  an  injunction  to  restrain  tiie  trus- 
tees of  the  settlement  under  which  certain 
chattels  and  fnmitore  were  held  upon 
trust  for  her    separate   use  absolutely, 


from  selling  or  dealing  with  that  separate 
estate  pending  the  trial  of  the  action. 

The  plaintiff  by  his  affidavit  stated  that 
he  had  supplied  the  goods  to  Mrs.  Picker- 
ing  on  the  credit  of  her  separate  estate 
and  with  the  intent  to  charge  the  same. 

Upon  the  motion  of  the  plaintiff,  Malins, 
Y.G.,  granted  the  injunction  until  judg- 
ment in  the  action  or  further  order. 

The  husband  and  wife  appealed. 

Mr,  A,  a^B.  Terrell^  for  the  appellants, 
contended  that  the  plaintiff  having  ob- 
tained no  charge  on  the  separate  estate 
could  not  have  such  an  injunction  as  he 
asked,  and  referred  to 

Johnson  v.  OaUagher,  3  De  Oez,  F.  & 
J.  495;  30  Law  J.  Bep.  Chano. 
298; 
Owens  V.  Dickenson,  Or.  &  Ph.  48  ; 
Murray  y.  Barlee,  4  Sim.  82 ;  3  Myl. 
&  K.  209 ;  3  Law  J.  Bep.  Ghanc. 
184. 
Mr.  Dundas  Gardiner,  for  the  plaintiff. — 
The  Judicature   Act,   1873,    s.   25. 
sub-s.  8, 
authorises  the  Court  to  grant  an  injunc- 
tion whenever   expedient.      A    married 
woman  is  not  subject  to  the  bankruptcy 
law,  and  therefore  her  property  cannot 
be  preserved,  as  in  the  case  of  an  alleged 
debtor,  by  the  creditor  issuing  a  debtor's 
summons  and  taking  proceedings  in  bank- 
ruptcy against  the  debtor. 

Jbssel,  M.B.,  thought,  with  great  re- 
spect to  the  Yioe-OhanoeUor,  that  the 
order  had  been  made  improvidently,  with- 
out regard  to  the  settled  law  on  the 
subject.  The  general  engagements  of  a 
married  woman,  contracted  on  the  Bsiith 
of  her  separate  property,  no  doubt  bound 
that  property  in  this  sense,  that  the 
creditor  could  obtain  a  judgment  against 
the  separate  estate  and  could  then  obtain 
payment  out  of  it.  The  married  woman 
stcod  in  much  the  same  position  as  a  man 
did  who  under  the  old  law  could  not  be 
made  a  bankrupt.  The  creditor  could  not 
get  mesne  process  against  the  property 
until  he  had  established  his  right  oy  a 
judgment.  If  this  were  not  so,  every 
married  woman  who  depended  on  her 
separate  estate  would  be  left  to  starve  if 
somebody  alleged  that  she  was  indebted 
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Robinson  v.  Pirkeringif  App. 

to  him.  According  to  well-established 
principle  and  settled  law  creditors  of  a 
married  woman  who  had  obtained  no 
judgment  could  not  interfere  with  her 
right  to  deal  with  her  separate  property. 

Jam£S,  L.J.,  was  entirely  of  the  same 
opinion.  At  one  time  there  was  a  notion 
that  the  engagements  of  a  married  woman 
were  in  the  nature  of  charges  on  her 
separate  estate.  But  it  was  afterwards 
pointed  out  that  the  relation  was  only  that 
of  debtor  and  creditor  with  a  right  to  go 
against  the  particular  fund.  If  there 
was  a  charge,  then,  as  was  pointed  out 
by  Lord  Cottenham  in  the  case  of  Owens 
y.  Dickenson^  different  creditors  would 
have  priority  in  the  order  of  date  of  their 
charges.  The  creditor's  only  right  was 
to  get  judgment  for  his  debt^  and  then 
execution  would  go  against  the  separate 
estate.  He  agreed  with  the  Master  of  the 
Bolls  that  a  creditor  could  no  more  ob- 
tain such  an  injunction  against  a  married 
woman  than  against  a  man. 

Lush,  L.J.,  concurred,  holding  the  law 
to  be  quite  settled  on  the  point. 

Solicitors — Elmfllie,  Forsyth  &  Sedgwick,  for  ap- 
pellants ;  T.  A.  G.  Powell,  for  plfuntiff 


3.    J 


BBOOKB  V,  BROOKE. 


Fbt,  J. 

1881, 

May  3. 

Evidence — Impr<}veme7U  of  Ju/risdiction 
of  Equity  Act,  1852,  s.  22. 

The  atieaioMon  of  execution  of  an  insiru-' 
meni  in  a  colony  neceesary  to  make  it  re« 
ceivahle  as  evidence  need  not  have  been 
made  for  the  purpose. 

Mr.  Oookson  (Mr.  NaMer  and  Mr. 
Hubert  Lewis  with  him),  for  the  plaintiff*, 
tendered  in  evidence  a  release  executed 
in  Montreal,  Canada,  signed  and  attested 
under  seal  by  a  notary  public,  in  accor- 
dance with  the  law  of  the  colony. 

Mr.  WesOaJee  (Mr.  Bradford  with  him) 
objected,  on  the  ground  that  there  was  no 
evidenoe  that  the  person  professing  to 


act  as  notary  was  a  notary,  or  of  Ua 
handwriting. 

Mr.  Oookson. — It  is  under  seotion  22  of 
the  Chancery  Procedure  Act,  1852,  that 
the  application  is  made,  and  any  dociu 
ment  can  be  used  as  evidence  if  bearing 
the  seal  of  a  notary — 

ArmsiroiM  y.  Stockhamy  24  Iaw  J. 
Bep.  Ghanc.  176. 

Mr.  WesUake. — ^In  that  case  the  doca- 
ment  in  question,  a  power  of  attorney, 
was  made  for  the  purpose  of  being  used 
in  the  proceeding,  and  here  the  doonment 
is  not  ^usdem  generis  with  those  specified 
in  the  section. 

Fbt,  J.,  said — A  document  is  tendered 
to  me  which  bears  a  notarial  seal  The 
only  objection  to  that  evidence  is,  that 
the  person  appearing  to  act  as  a  notaij  is 
not  shewn  to  be  a  notary.  The  enaei- 
ment  under  which  it  is  sought  to  pot  the 
document  in  is  the  22nd  section  of  the 
Chancery  Procedure  Act,  1852.  Now 
the  words  of  that  section  are  somewhat 
peculiar.  It  provides  that  the  Gonit 
'* shall  take  judicial  cognisance"  of 
pleas,  answers  and  certain  enumeralied 
matters,  "  and  all  other  documents  to  be 
used." 

In  my  judgment,  the  only  true  oon- 
struction  of  the  section  is  that  it  indades 
all  documents  to  be  used  in  the  Oouit, 
and  that  this  is  a  document  to  be  used  in 
the  Court. 

I  will  only  make  this  further  obserra- 
tion,  that  it  would  appear  to  me  some- 
what absurd  if  two  doonments  oonid  be 
certified  by  the  same  notary  and  the  seal 
affixed  on  the  same  day,  and  I  conld  look 
at  one  but  could  not  look  at  the  other. 
That  is  a  conclusion  I  should  not  willingly 
arrive  at  and  it  appears  to  me  the  statate 
did  not  mean.  I  sluUl  therefore  admit 
the  document. 


Solicitors— W.  H.  NichoUs,  for  plaindiT;  G.  E. 
Goldring,  for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 
Jamis,  L.J. 

Cotton,  L.  J. 

Lush,  L.  J.      >         salt  v.  goopbb. 

1880. 
Dec.  18,  21. 

Equitable  Execution — Delivery  of  Debtor* 8 
Lands  in  Execution — Appointment  of  Re* 
ceiver — Prior  Appointment  of  Receiver  by 
Bankruptcy  Court — Bankruptcy  Act,  1869 
(32  ^  33  Vict.  c.  71),  S8. 12, 13,  95,  «*&.«. 
2  —  Practice  —  Appovrdment  of  Receiver 
after  Final  Judgment — "Oatwe  or  matter 
pending'* — Judicaiure  Act,  1873,  8.  24, 
8uh'88.  1,  4,  6,  7^Btde8  of  Court,  1875, 
Order  XLU. 

S.y  having  obtained  final  judgment  in  an 
action  against  C.for  a  debt  and  costs,  issued 
an  elegit.  C.  having  ordy  some  leasehold 
property  which  was  in  mortgage  and  the 
mortgagee  in  possession,  the  sheriff  returned 
that  he  had  no  lands,  goods  or  chattels 
which  could  be  seized.  On  the  14dh  of  Sep^ 
tember,  S,,  not  earlier  tha/n  4  p.m.,  obtained 
from  a  Judge  in  cha/mhers  the  appointment 
of  a  receiver.  At  3*45  the  same  day  a 
receiver  a/nd  manager  was  appointed  ofO.*s 
rents  a^d  profits  by  the  Court  of  Bank- 
ruptcy,  upon  a  petition  for  adjudication  in 
bankruptcy  filed  an  that  day  against  C. 
upon  an  act  of  bankruptcy  committed  on 
the  \^th  of  September,  8.  had  'not,  prior 
to  the  appoifUment  of  the  receiver  on  his 
application^  any  notice  of  any  bankruptcy 
proceedings  against  C,  or  of  any  act  of 
bankruptcy  committed  by  him. 

Subiequ^nOy  the  bankruptcy  proceedings 
were  turned  into  proceedings  for  liquidation 
by  arrangement,  and  trustees  were  ap» 
pointed. 

The  mortgagees  having  sold  the  mort- 
gaged property,  there  remained  a  surplus 
in  their  hands : — 

Held  (by  the  Court  of  Appeal,  affirming 
the  Master  of  the  Bolls),  that  the  re- 
ceiver of  the  Court  of  Bankruptcy  having 
legale  although  not  actual,  possession  from 
the  m4jm0nt  of  his  appointment,  the  subse* 
quent  equitable  execution  obtained  by  8. 
was  ineffectual;  and  that  the  seizure  by 
the  sheriff,  after  the  Court  of  Bankruptcy 
had  taken  possession  of  the  property  by  its 
receiver,  wcu  not  such  a  lawful  seizure  oa  is 
protected  by  the  ^hth  section  of  the  Bank- 
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ruptcy  Act,  and  therefore  the  trustees  in  the 
liquidation  were  entitled  to  the  surplus. 
Held  (by  the  Master  of  the  Bolls), 
thai  the  receivership  in  bankruptcy  was  a 
good  receivership  until  the  receiver  was 
discharged,  and  that  the  conversion  of  the 
bankruptcy  proceedings  into  proceedings  for 
liquidation  by  arrangement  did  not  in  any 
way  affect  his  appointment.  Held  (also 
by  the  Master  of  the  Bolls),  that  after 
final  judgment  in  an  action  a  receiver  may 
be  appointed  (although  the  writ  coTUains 
no  claim  for  a  receiver)  without  the  issue 
of  any  fresh  writ,  so  long  as  the  judgmetd 
remains  unsatisfied,  the  action  being  in  such 
a  case  "  a  cause  or  matter  pending  "  within 
the  m,eaning  of  the  Judicature  Act,  1873, 
8.  24,  suh-s.  7. 

On  the  2nd  of  September,  1880,  judg- 
ment was  given  in  this  action  (an  action 
in  the  Qaeen's  Bench  Division  for  goods 
sold  and  delivered)  for  the  snm  of  1652. 
14ff.  and  costs.  On  the  same  day  a  writ 
of  elegit  was  issued  and  lodged  with  the 
sheriff  of  Yorkshire.  On  the  7th  of  Sep- 
tember the  sheriff  returned  that  there 
were  no  lands,  goods  or  chattels  which 
he  could  seize— >-all  Cooper's  property 
being  in  mortgage. 

On  the  14th  of  September  a  petition 
for  adjudication  in  bankruptcy  against 
Cooper  was  filed  in  the  Huddersfield 
County  Court  by  a  creditor  on  an  act  of 
bankruptcy  committed  the  day  previous, 
and  at  3*45  of  that  day  Carter  was  ap- 
pointed by  that  Court  a  receiver  and 
manager. 

On  the  same  day  (not  earlier  than  4 
P.M.).  an  order  was  made  in  the  action  by 
Mr.  Justice  Stephen,  sitting  in  chambers, 
appointing  Corbidge  a  receiver  of  the 
rents  and  profits  of  Cooper's  leasehold 
property,  such  appointment  to  be  without 
prejudice  to  the  right  of  any  prior  in- 
cumbrancers, and  il  any  prior  incum- 
brancer was  in  possession,  then  without 
prejudice  to  such  possession. 

iBoth  receivers  gave  the  mortgagees 
notice  of  their  appointment. 

The  mortgagees  soon  afterwards  sold 
the  property  and  realised  more  than 
enough  to  satisfy  the  mortgage  debt. 

On  the  24th  of  September  Cooper 
presented  a  liquidation  petition,  and  on 
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the  25th  Garter  was  appointed  reoeirer 
in  the  liqaidation. 

At  a  meeting  on  the  18th  of  October 
resolntions  were  passed  for  liqaidation  of 
Cooper's  affairs  by  arrangement,  and 
trnstees  appointed,  and  all  farther  pro- 
ceedings on  the  bankraptcj  petition  were 
stopped. 

On  the  23rd  of  October  the  action  was 
transferred  to  the  Chancery  Division  and 
attached  to  the  Coart  of  the  Master  of 
the  Bolls,  and  on  the  29th  of  October  the 
trnstees  in  liqaidation  were,  by  an  order, 
added  as  parties  to  the  proceedings. 

The  plaintiffs  had  no  notice  nntil  the 
29th  of  September  of  the  bankruptcy 
petition,  or  the  liquidation  proceedings, 
or  of  the  committal  by  Cooper  of  an  act 
of  bankruptcy. 

The  plaintiff's  moved  on  the  4th  of 
December,  before  the  Master  of  the  Rolls, 
that  the  order  appointing  Corbidge  re- 
ceiver might  be  extended  so  as  to  enable 
him  to  receive  edl  surplus  moneys  in  the 
mortgagees'  hands  arising  from  the  sale  of 
Cooper's  leasehold  estates,  and  that  the 
receiver  might  be  directed  out  of  such 
moneys  to  pay  the  plaintiffs  the  debt  and 
costs,  and  pay  the  balance  to  the  trustees 
under  the  liquidation. 

The  writ  in  the  action  did  not  ask  for 
the  appointment  of  a  receiver. 

An  objection  was  raised  before  the 
Master  of  the  Bolls  by  the  trustees  in 
liquidation  that  the  plaintiff  having  ob- 
tained fiual  judgment  in  the  action,  the 
appointment  of  a  receiver  afterwards  in 
the  action  was  irregpilar,  and  that  the 
writ  not  asking  for  a  receiver,  a  new 
action  was  necessary  for  the  purpose  of 
obtaining  a  receiver. 

Mr,  Inee  and  Mr.  W.  0.  Fooks,  for  the 
plainti&. 

Mr.  Macnaghien  and  Mr.  Oswald,  for 
the  trustees  in  liquidation. 

The  Master  of  the  Bolls  dismissed  the 
motion. 

The  Mastbb  of  the  Bolls  (on  Deo.  4). 
— The  present  motion  raises  points  of 
great  importance  and,  I  must  say,  also 
of  very  great  difficulty. 

The  first  question  is,  Whether,  in  an 
action  brought  in  the  High  Court   of 


Justice,  where  judgment  has  been  ob- 
tained against  a  debtor  and  it  appears 
that  the  debtor  is  possessed  of  property— 
either  freehold  or  leasehold,  here  it  is 
leasehold — ^which,  by  reason  of  the  exist, 
ence  of  a  prior  mortgage  vesting  the 
legal  estate  in  some  prior  mortgagee, 
cannot  be  taken  by  the  sheriff  under  a 
writ  of  elegit^  the  Court  or  the  division 
of  the  Court  in  which  the  action  is 
brought  can  give  what  is  called  equitable 
execntion — that  is,  can  grant  a  receiver, 
on  motion  only  in  the  original  action ;  or 
whether  it  is  absolutely  necessary  and 
indispensable  that,  before  making  a  mo- 
tion tor  a  receiver  there  should  be  another 
piece  of  paper  issued  called  a  writ,  with 
the  same  plaintiff  and  the  same  defendant, 
but  indorsed  with  a  claim  for  that  equit- 
able execution.  That  is  the  question  I 
have  to  decide.  It  is  by  no  means  so 
trivial  as  it  looks  when  so  stated,  because 
we  must  not  forget  that  in  our  law  in 
former  times,  and  not  so  Tory  long  ago, 
formalitv  produced  enormous  effects  on 
men's  rights.  So  that  it  by  no  means 
follows  that  this  is  an  unimportant  ques- 
tion, although,  if  decided  one  way,  the 
only  result  would  be  that  praetitioiierB  in 
future  would  expend  the  necessary  5f .  for 
the  purpose,  and  issue  a  second  writ; 
and,  indeed,  until  the  question  is  decided 
by  the  Court  of  Appeal,  I  should  advise 
practitioners  to  do  so,  although  my  own 
opinion  is  that  it  is  not  necessary  (1). 

The  question  really  depends,  in  mj 
opinion,  upon  the  construction  to  be  pat 
on  the  Judicature  Act,  1873,  and  in  pnt^ 
ting  a  construction  npon  that  Aot  one 
must  have  regptrd  to  the  purview  of  the 
Act  and  especially  to  the  expressed  in- 
tention of  we  Le^slature  in  passing  it 

I  do  not  think  Order  XLH  of  the 
Rules  of  Court,  1875,  affects  this  question 
at  aU.  I  think  this  order  meant  to  pre- 
scribe how  execution  may  be  issued  hj 
the  parties.  Though  the  Order  does  not 
say  so  in  so  many  words,  you  will  see  at 
once,  on  looking  at  it,  that  execution  mar 
be  enforced  in  any  of  the  modes  in  which 

(1)  See  a  decision  of  the  Court  of  Appaal  in 
Smith  ▼.  Cawdl  (60  Law  J.  Rep.  Q.B.  88 ;  Uw 
Bep.  6  Q.B.  D.  75),  where  it  ma  held 
sary. 
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the  jadgment  might  have  been  enforced 
at  the  time  of  the  passing  of  the  Act. 
Then  yon  find  what  those  modes  of  en- 
forcement are — writ  of  possession,  writ 
of  sequestration,  writ  of  attxtchment  or 
committal.  Then,  under  rule  6,  writs  of 
execntion  are  to  mclude  fieri  fMias,  elegit^ 
and  all  snbsequent  writs  which  may  be 
issued  for  giving  effect  thereto ;  and  then 
the  rule  goes  on  to  say  '*  any  such  pro* 
cess,"  and  so  on,  evidently  referring,  in 
my  opinion,  to  the  writs. 

Then  we  are  thrown  back  upon  the 
Act  itself,  and  we  must  recollect  what 
the  main  object  of  the  Act  was,  which 
is,  to  assimilate  the  transaction  of  equity 
business  and  common  law  business  by 
different  Courts  of  judicature.  It  has 
been  sometimes  inaccurately  called  "  the 
fusion  of  law  and  equity ; "  but  it  was  not 
any  fusion  or  anything  of  the  kind — it  was 
the  vesting  in  one  tribunal  the  administra- 
tion of  law  and  equity  in  every  cause, 
action  or  dispute  which  should  come  be- 
fore that  tribunal.  Then  as  to  that  very 
small  number  of  cases  in  which  there  is 
an  actual  conflict,  it  was  decided  that  in 
all  cases  where  the  rules  of  equity  and 
law  were  in  conflict  the  rules  of  equity 
should  prevail.  That  was  to  be  the  mode 
of  adnunistering  the  combined  jurisdic- 
tion. 

That  beiuff  the  position  of  the  tribunal, 
let  us  see  what  directions  were  given  it 
as  to  the  mode  in  which  it  shonld  ad- 
ministerthe  combined  jurisdiction.  The 
new  tribunal  consisted  of  two  divisions — 
the  High  Court  of  Justice  and  the  Court 
of  Appeal. 

[His  Lordship  then  read  section  24, 
wmch  is  the  main  section  as  to  the  com- 
bined jurisdiction,  referring  to  sub-sec- 
tions 1,  4  and  6,  and  read  sub-section  7, 
as  having  an  important  bearing  on  the 
Question  before  him,  and  proceeded :] 

The  clause  clearly  applies  to  any  remedy 
whatever.  The  claim  must  be  brought 
forward  in  the  cause,  and  must  relate  to 
the  matter  in  dispute  in  the  cause ;  but 
beyond  that  I  see  nothing  to  qualify  the 
clear  indication  of  intention  that  multi- 
plicity of  legal  proceedings  is  to  be 
avoided.  Again,  it  is  not  merely  the 
original  claim ;  it  is  "  any  "  claim  that 
may  be  brought  forward  in  the  matter; 
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that  is  to  say,  anv  claim  as  regards  the 
"  cause  or  matter     pending. 

A  cause  is  still  pending  even  though 
there  has  been  final  judgment  given,  and 
the  Court  has  very  large  powers  in  deal- 
ing with  a  judgment  until  it  is  fully 
satisfied.  It  may  stay  proceedings  on 
the  judgment,  either  wholly  or  partially, 
and  the  cause  is  still  pending,  therefore, 
for  this  purpose,  as  it  appears  to  me,  and 
must  be  considered  as  pending,  although 
there  may  have  been  final  judgment 
given  in  the  action,  provided  that  judg- 
ment has  not  been  satisfied.  And,  indeed, 
an  interpretation  has  been  put  by  the 
Court  on  the  word  '*  proceedings "  in 
sub-section  5  of  the  same  section  with 
regard  to  a  "  stay  of  proceedings  in  any 
cause  or  matter  pending:"  namely,  that 
that  must,  of  course,  be  construed  to 
mean  a  stay  of  execution  on  a  judgment, 
although  that  judgment  might  not  be 
satisfied ;  so  that  the  party  must  apply 
in  the  cause  or  matter  pending,  and  can- 
not bring  a  new  action  for  the  purpose. 
I  think,  therefore,  that  the  words  of  sub- 
section 7  are  large  enough  to  include  the 
case  before  me. 

That  case  is  simply  this  :  It  is  an 
action  for  a  money  demand,  in  which  the 
plaintiff  asks  a  Court  of  justice  to  compel 
the  defendant  by  means  of  legal  process 
to  pay  what  is  due  to  him.  The  plaintiff 
comes  to  Court  for  no  other  purpose  than 
to  ask  the  Court  to  use  that  constraint 
which  the  law  can  impose  upon  the  de- 
fendant to  compel  payment  to  the  plain- 
tiff of  his  money  demand.  The  question 
in  dispute  in  such  an  action  may  some- 
times be  the  amount  due,  but  it  more 
often  is  the  mode  of  obtaining  payment. 
That  being  so,  the  Court  gives  judgment 
against  thc'defendant,  by  which  it  declares 
and  ascertains  the  amount  due  and  orders 
the  defendant  to  pay  it.  The  defendant 
disobeys  the  order  of  the  Court,  and  then 
the  Court  is  asked  to  compel  him  to  pay ; 
and  the  only  mode,  which,  as  a  general 
rule,  the  law  now  recognises  of  compelling 
him  to  pay^,  is  by  taking  away  his  pro- 
perty, realising  it  and  applying  the  pro. 
ceeds  in  payment  of  the  plaintiff^s  de- 
mand. I  leave  out  of  consideration  the 
exceptional  case  of  attachment,  because, 
as  a  general  rule,  that  is  not  the  mode 
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necessarj  to  be  adopted.  The  mode  I 
have  stated  of  compelling  payment  we 
call  execution ;  it  is  the  obtaining  in  some 
shape  or  other,  by  le^al  process,  posses- 
sion of  the  defendant  s  lands  or  goods, 
selling  them,  paying  the  consequent  ex- 
penses, and  out  of  the  proceeds  paying 
the  demand.  This  mode  of  enforcing 
payment  seems  to  me  to  be  plainly  "a 
proceeding  in  the  cause  or  matter ;  '*  and 
the  claim  M'ought  forward  by  the  plaintiff 
that  he  may  be  paid  the  amount  of  his 
demand  out  of  the  proceeds  of  the  goods 
or  lands  of  his  debtor,  when  the  posses- 
sion of  or  title  to  those  lands  or  goods  is 
disputed,  is  certainly  a  "claim  brought 
forward" — and  I  should  say  properly 
brought  forward — "  in  the  cause  or  mat- 
ter." Then  there  were  various  modes  of 
attaching  the  lands  or  goods  of  the  de- 
fendant known  to  the  law  and  within  the 
jurisdiction  of  the  Courts,  which  juris- 
diction was  amalgamated  by  th^  Judica- 
ture Act,  and  made  exerciseable  by  any 
single  Court.  One  of  the  modes  was  by 
writ  of  fieri  facias ;  another  mode  was  by 
writ  oi  elegit ;  a  third  by  the  appointment 
of  a  receiver  by  the  Court  of  equity, 
when  the  other  modes  proved  ineffectual 
by  reason  of  the  imperfection  of  the 
statutes  which  authorised  the  sheriff  to 
deal  with  the  property  of  the  debtor. 
This  mode  of  proceeding  by  the  appoint- 
ment of  a  receiver  was  called  equitable 
execution.  It  was  a  mere  mode  of  doing 
that  which  the  plaintiff  asks  the  Court  in 
every  action  to  do,  namely,  to  realise  the 
debtor's  property,  so  as  to  produce  the 
sum  demanded.  Prior  to  the  Judicature 
Act,  the  Courts  of  equity,  before  granting 
equitable  execution,  required  to  be  satis- 
fied of  two  things :  firsts  that  the  plaintiff 
in  the  action  had  tried  all  he  could  to  get 
satisfaction  at  law,  and  then  that  the 
debtor  was  possessed  of  that  particular 
equitable  interest  which  could  not  be 
attached  at  law.  As  a  rule  your  money 
demand  could  only  be  fully  recognised  in 
a  Court  of  law.  Most  money  demands 
were  only  cognisable  there ;  and  there- 
fore, as  a  rule,  when  you  had  a  mere 
money  demand,  you  were  compelled  to 
bring  an  action  in  a  Court  of  common 
law  to  recover  it;  and  then,  when  you 
had  got  your  judgment^  you  were  com- 


pelled to  bring  a  new  action — ^then  called 
a  suit  in  equity — ^by  bill  to  enforce  the 
judgpient. 

Now  that  appears  to  me  to  be  the  very 
imperfection  which  the  Judicature  Act 
was  intended  to  remedy.  You  were  not 
to  be  obliged  to  go  firom  one  Court  to 
another  upon  such  a  simple  matter  as  the 
enforcement  of  a  judgment,  but  the  Court 
is  to  grant  all  such  remedies  as  the  parties 
may  be  entitled  to  in  the  matter  pending, 
"so  that,  as  far  as  possible,  all  matters  in 
controversy  between  the  parties  may  be 
completely  and  finally  determined,  and 
all  multiplicity  of  legal  proceedings  con- 
cerning any.  of  such  matters  avoided." 

The  very  object  of  transferring  the 
jurisdiction  to  one  Court  was  that  it 
might  do  everything  without  the  necessity 
of  going  to  another  Court;  and  that 
being  so,  where  is  the  necessity  of  going 
to  another  Court  when  you  find  that  the 
Act  itself  not  only  prevents  another  Court 
interfering  in  the  action  after  judgment, 
but  drives  you  to  apply  to  the  Court  in 
which  the  original  action  was  brought, 
even  though  the  gpround  of  the  applicap 
tion  may  be  a  subject  of  equity  ?  Before 
the  Judicature  Act,  if  there  was  an  equity 
which  could  only  be  brought  before  a 
Court  of  equity,  you  could  file  a  bill  to 
restrain  judgment,  and  that  might  have 
been  done  even  after  judgment  recovered ; 
but  that  has  been  put  an  end  to,  and  yon 
must  now  go  to  the  same  Court  to  deal 
with  the  judgment.  Upon  the  same 
principle  you  ought  to  go  to  the  same 
Court  to  deal  with  its  own  judgment, 
when  you  are  not  staying  it,  but  seeking 
to  carry  it  out  and  enforce  it. 

Upon  the  whole  I  think  that  I  should 
be  deciding  against  what  appears  to  me 
to  be  the  plain  view  of  the  Act  of  Parlia- 
ment were  I  to  decide  that  the  issuing  of 
another  writ  was  essential  in  order  to 
obtain  the  full  effect  of  a  judgment  of  the 
Court  which  originally  pronounced  it. 

Passing  from  that  I  come  now  to  another 
question^  which  is  one  of  some  singularity. 
The  creditors  in  the  action  issued  their 
writ  of  elegit,  and  they  ooold  get  nothing 
by  it,  because  the  land  in  question  was 
vested,  as  to  the  legal  estate,  in  the  mort- 

fagee.     Thereupon  they  applied  to  Mr. 
ustice  Stephen  in  chambers  sitting  as  a 
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Judge  of  ^e  Qaeen's  Bench  Division  for 
a  receiver,   the  application  being  made 
npon  an  affidavit  of  facts.     There  can  be 
no  doubt  that,  before  the  Judicature  Act, 
if  the  plaintiffs  had  filed  a  bill  stating 
those  &cts,  they  would  have  got  their 
receiver ;  nor  is  it  suggested  that  except 
for  this  ceremony  of  issuing  a  writ  be- 
tween the  same  persons  and  asking  for  a 
receiver,  there  was  anything  that  was 
wanting.      But  they  only  got  this   re- 
ceiver about,  but  not  earlier  than,  four 
o'clock  in  the  afternoon  of  the  14th  of 
September,  and  it  is  proved  by  affidavit 
that  on  the  very  same  day,  at  a  quarter 
to  four  o'clock,  the  Huddersfield  County 
Court,  which  had  jurisdiction  over  the 
matter,  had  made  an  order  granting  a 
receiver  and  manager ;  so  that  that  order 
was  quite  complete  about  a  quarter  of  an 
hour  before   the  order  of   Mr.    Justice 
Stephen  was  made,  and  the  debtor  was 
liable  to  be  committed  if  he  interfered 
with  the  receiver  appointed  under  that 
order,  he  having  committed  an  act  of 
bankruptcy  on  the  13th  of   September. 
What  then  was  the  effect  of  the  receiver- 
ship so  created  by  the  County  Court? 
It  appears  to  me  it  gave  that  receiver  a 
legal  right  against  everybody  except  the 
mortgagees  who  were  in  actual  possession. 
If  Mr.  Justice  Stephen  had  been  made 
aware  that  a  receiver  had  been  appointed 
at  a  quarter  to  four  on  the  same  day  by 
the  County  Court  of  Huddersfield,  that 
Court   having  juHsdiction  to  make   the 
order,   he  would  have    been  bound  to 
refuse,  and  would  have  refused,  to  make 
the  order  he  did  ;  he  could  not  have  made 
an  order  for  a  receiver  to  interfere  with 
the  receiver  of  the  Court  of  Bankruptcy — 
the  order  would  not  have  had  any  effect 
whatever.    A  receiver  was  sometimes  ap- 
pointed by  the  Court  of  Chancery,  and  I  sup- 
pose may  still  be  appointed  by  the  Chancery 
Division,   not  to  act  until  some    other 
receiver  who  has  been  appointed  in  some 
other  proceeding  was  discharged.     That 
might  perhaps  have  been  done  in  this 
case,  and  that  would    still    have  been 
equitable  execution  in  the  way  of  seizing 
the  property.     Still  nothing  of  the  kind 
was  done,  and  Mr.  Justice  Stephen's  order 
was  properly  made  on  the  information 
before  him,  because  it  saved  the  rights  of 


the  prior  incumbrancers.  That  being  so, 
i(  the  bankruptcy  proceedings  had  gone 
on,  there  could,  in  my  opinion,  have  been 
no  question  at  all.  The  banlcruptcy  re- 
ceiver was  in  possession,  and  properly  in 
possession,  before  the  appointment  of  a 
receiver  in  the  action  ;  and  it  is  impossible 
therefore  that  the  receiver  in  the  action 
could  have  got  possession  under  Mr.  Jus- 
tice  Stephen's  order,  or  that  it  could  have 
amounted  to  an  equitable  execution 
against  the  receiver  in  bankruptcy. 

[His  Lordship  then  adverted  to  the  fact 
of  the  bankruptcy  proceedings    having 
been  turned  into  proceedings  for  liquida- 
tion by  arrangement,  and  to  the  argument 
raised  by  the  plaintiffs,  that  the  effect  of 
those  liquidation  proceedings  was  to  de- 
stroy the  appointment  of  a  receiver  in  the 
bankruptcy,  and  proceeded  :j  In  order  to 
try  that  question  one  must  ascertain  for 
whom  the    bankruptcy  receiver    would 
have  received  under  the  existing  circum- 
stances.    He  was  not  appointed  until  the 
14th  of  September.     There  was  an  act  of 
bankruptcy  committed  by  the  debtor  on 
the  13th  of  September,  and  the  title  of 
the  trustee  under  the  liquidation  proceed- 
ings therefore  related  back  to  the  13th  of 
September,  and   he  would  consequently 
be  entitled  to  take  from  the  bankruptcy 
receiver  anything  he  received  or  might 
have  received  from  and  after  that  date. 
Can  it  be  possibly  said  that  the  jurisdic- 
tion in  bankruptcy  is  so  absurd,  that  when 
a  receiver  has  been  appointed  in  the  pro- 
ceedings  in  bankruptcy  to  protect  the 
property  of  the  debtor  for  the  creditors, 
and  those  proceediugs  are   turned  into 
liquidation  proceedings  giving  a  title  to 
the  trustees  to  the  very  property  so  pro- 
tected, that  is  to  operate,  not  as  a  dis- 
charge of  the  receiver  from  the  time  the 
trustees  were  appointed — as  it  does — but 
as  a  discharge  of  that  receiver  ah  initio^  so 
that  the  property  which  he  was  appointed 
to  preserve  shall  not  pass  to  the  creditors 
whose  title  was  intended  to  be  protected 
and  maintained  by   that  very  appoint- 
ment?    Independently  of  the    rule    in 
bankruptcy  which  says  that  the  Court 
may  adopt  the  bankruptcy  proceedings — 
and  of  course  it  may — 1  think  the  facts 
themselves     shew    an    adoption.      The 
moment  the  receiver  is  discharged  he  has 
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to  pass  his  accoants  to  the  Goart  which 
appointed  him,  and  that  assames  th(Lt  he 
is  to  pay  the  balance  to  the  person  to 
whom  it  belongs.  If  he  had  received  the 
money  from  the  mortgagees  ander  the 
notice  to  them,  it  would  have  belonged  to 
the  trastees  in  the  liquidation ;  he  would 
have  passed  his  accounts  in  the  bank- 
ruptcy, and  would  have  paid  over  the 
balance  to  them.  Can  it  be  said  that  by 
the  mere  fact  that  the  sale  did  not  take 
place  till  subsequently  the  rights  of  the 
parties  changed,  and  that  the  rights  of 
the  receiver  in  bankruptcy  therefore 
ceased?  I  should  be  casting  ridicule 
upon  the  procedure  in  bankruptcy  if  I 
were  so  to  decide. 

I  think,  therefore,  it  must  be  held  that 
the  receivership  in  bankruptcy  was  still  a 
good  receivership  until  the  receiver  was 
discharged,  and  that  all  the  property  of 
which  he  took  actual  or  legal  possession, 
or  such  possession  as  ho  could  obtain,  as 
he  did  by  the  simple  notice  to  the  mort- 
gagees to  pay,  would  be  received  by  him 
and  held  by  him  for  the  benefit  of  the 
persons  entitled  to  these  proceeds — in 
this  case  the  trustees.  Consequently  the 
trustees  must  be  held  entitled  to  the  sur- 
plus moneys  m  question. 

The  plaintiffs  appealed. 

Mr,  Winslmo  and  Mr,  W.  0.  FooJcs,  for 
the  appellants. — The  appointment  of  the 
receiver  in  the  action  was  a  good  equitable 
delivery  in  execution  under  27  &  28  Vict, 
c.  112.  B.  1— 

Hattofi  T.  Haytoood,  43  Law  J.  Rep. 

Chanc.  372 ;  Law  Bep.  9  Ghanc. 

229 ; 
The  Angto-Italian  Bank  v.  Davies^  47 

Law  J.  Bep.  Chanc.   833;    Law 

Rep.  9  Ch.  D.  276 ; 
Ex  parte  Evcms ;  in  re  WatkinSy  48 

Law  J.  Rep.  Bankr.  97 ;  49  ibid. 

7 ;  Law  Rep.  11  Ch.  D.  691 ;  ibid. 

13  Ch.  D.  262. 
Before  delivery  in  execution  or  taking 
possession  there  must  be  seizure  in  fact 
or  law.  The  appointment  of  a  receiver 
operates  in  this  case  as  a  seizure  in  law, 
and  we  are  therefore  protected  under  the 
96th  section  of  the  Ba'nkruptcy  Act, 
1869  (sub-section  2),  it  being  an  execution 
executed  by  seizure  before  adjudication, 


without  notice  on  our  part  of  any  act  of 
bankruptcy  committed  by  the  debtor. 

The  receiver  in  the  Court  of  Bank* 
ruptcy  is  only  appointed  to  hold  the  pro- 
perty until  it  is  determined  whetiier  or 
no  there  will  be  an  order  for  adjudication 
made  or  whether  a  trustee  will  be  ap- 
pointed, and  the  appointment  of  a  receirer 
in  no  way  interferes  with  the  right  of 
judgment  creditors. 

They  referred  to 

Ex  pa/rte  Bockej^  Oo, ;  in  re  HaU,  40 
Iaw  J.  Bep.  nankr.  70 ;  Law  Bep. 
6  Chanc.  796  ; 
and 

The  Bankruptcy  Act,  1869,  s.  12, 
as  protecting  the  rights  of  secured  cre- 
ditors, and  section  16  (sub-section  5)  u 
giving  the  definition  of  *' secured  cre- 
ditor." 

Mr.  Macnaghten  and  Mr,  Otwald  were 
not  called  upon. 

James,  L.  J. — I  am  of  opmton  that  the 
decision  of  the  Master  of  the  RoUs  wbs 
right. 

The  question  is,  whether  a  reoeiTor  ap- 
pointed by  an  execution  creditor  can  law- 
fully seize  property  which  the  Bankniptcj 
Court  has  already  taken  hold  of  by  the 
appointment  of  a  receiver.  The  veiy 
object  of  appointing  a  receiver  in  bank- 
ruptcy is  to  prevent  the  seizure  of  the 
bankrupt's  assets  by  the  execution  cre- 
ditors. When  the  96th  section  of  the 
Bankruptcy  Act  (sub-section  2)  speaks  of 
an  execution  executed  by  seizure  before 
the  date  of  the  adjudication,  it  must  he 
taken  as  meaning  only  an  execution 
which  could  have  been  lawfully  executed 
by  lawful  seizure ;  but  this  being  a  seiznre 
by  the  sheriff  after  the  Court  of  Bank- 
ruptcy has  taken  possession  of  the  pro- 
perty by  the  appointment  of  its  reoeiTer, 
IS  not  such  a  lawful  seizure  as  is  governed 
by  the  96th  section. 

Cotton,  L.  J. — ^There  is  here  no  question 
under  the  96th  section.  The  execntion 
creditor  obtained,  on  the  14th  of  Septem- 
ber, an  order  for  the  appointment  of  a 
receiver  of  the  rents  and  profits  of  the 
debtor's  leasehold  property  which  was 
subject  to  mortgages.  That  would  hare 
been  a  good  equil4ilble  execution  bat  for 
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this,  that  earlier  on  the  same  day  the 
Coiurt  of  Bankruptcy  had  appointed  a 
receiver.  The  very  object  of  enabling 
the  Court  of  Bankruptcy  to  appoint  a 
reoeiver  is  to  prevent  other  persons  seiz- 
ing the  debtor's  property.  Under  these 
circumstances  the  Court  of  Bankruptcy 
held  the  property,  and  thus  prevented  the 
execution  creditors  getting  what  they 
would  otherwise  have  got.  There  is  no 
reason  why  the  receiver  appointed  by  the 
Bankruptcy  Court  should  be  postponed 
to  the  receiver  appointed  at  the  instance 
of  the  execution  creditors.  The  receiver 
of  the  Court  of  Bankruptcy  had  legal 
though  not  actual  possession  trom.  the  mo- 
ment of  his  appointment,  and  the  property 
being  thus  in  the  hands  of  the  Court  of 
Bankruptcy,  the  subsequent  equitable  exe- 
cution was  ineffectual.  I  am  of  opinion 
that  the  decision  of  the  Master  of  the 
Bolls  is  right,  and  that  ^e  95th  section 
has  no  appHcation. 

Lush,  L.J. — I  am  of  the  same  opinion. 
The  very  object  of  appointing  a  receiver 
in  bankruptcy  is  to  protect  and  preserve 
the  property  for  the  benefit  of  the  cre- 
ditors in  case  the  proceeding  should 
terminate  in  bankruptcy.  The  2nd 
clause  of  the  95th  section  must  be  read 
in  connection  with  the  other  parts  of  the 
Act^  and  it  assumes  that  the  Bankruptcy 
Goort  has  not  got  possession  of  the  pro- 
perty. Here,  by  the  13th  section,  the  act 
of  the  Court  had  already  put  this  pro- 
perty into  the  Court's  bands,  and  the 
equitable  execution  cannot  affect  it. 


Solieaton — Stevens  &  Co.|  agents  for  £.  K.  Binns, 
Sheffield,  for  appellants;  Lavton  &  Jaques, 
agents  for  Ainley  &  Hall,  Hnddersfield,  for  re- 
spondents. 


mCHAKTiMAB  1880  to  MIGHASLBfAS  1881. 


535 


[IN  THE  COURT  OF  APPEAL.] 
jBSSEL,M.Bi 

Brett,  L.J. 

Cotton,  L. J.  >    chatterton  t;.  watnbt. 
1881. 
March  aO. 

Mmigage  to  three  successive  Mortgagees 
— Assignment  of  Third  Mortgage — Sale  by 
First  Mortgagee  —  Judgment  Greditor  of 
Third  Mortgagee — Oaniishee  Order  against 
Mortgagor — Bight  to  surplus  Proceeds  of 
Sale — Common  Law  Procedure  Act,  1854, 
ss.  61  and  62 — Bules  of  Court,  1875,  Order 
XLV.  rules  1  and  2—27  ^  28  Vict.  c.  112. 
s,  1. 

A  mortgaged  leaseholds  to  B,  C  and  D 
successively.  X,  a  judgment  creditor  of  D, 
obtained  a  garnishes  order  against  A,  at' 
taching  aU  debts  due  frwn  A  to  D,  to 
wnswer  his  judgment.  Subsequently  D  as^ 
signed  his  mortgage  to  B.  B,  the  first 
mortgagee,  sold  the  property  under  his  power 
of  sale,  and  paid  off  himself  a/nd  C ;  and 
there  remained  in  his  hands  a  surplus 
insufficient  to  satisfy  the  third  mortgage. 
Upon  the  question  of  who  wfis  entitled  to 
the  surplus  proceeds  of  sale, — Held  {affirm^ 
ing  the  decision  of  Bacon,  V.C),  that  X 
was  not  entitled,  as  against  B,  to  the  sur^ 
plus  proceeds  of  sale  in  B^s  hands,  inas- 
much as  the  liability  of  A  as  mortgagor  to 
B,  as  third  m^nigagee,  did  not  constitute  a 
debt  due  from  the  garnishee  to  the  judgment 
debtor  within  the  meaning  of  section  61  of 
the  Common  Law  Procedure  Act,  1854,  and 
Order  XLV.  rule  2  of  the  Etdes  of  Court, 
1875. 

This  was  an  appeal  from  the  decision 
of  Bacon,  Y.G.,  reported  ante,  p.  227. 

Mr.  Horton  Smith  and  Mr.  Vernon 
Smith,  for  the  appellant,  the  judgment 
creditor  of  the  thii^  mortoagee  who  had 
obtained  the  garnishee  order  against  the 
mortgagor,  urged  the  same  arguments  as 
in  the  Court  l^low. 

Mr.  Macnaghten  and  Mr.  Terrell,  for 
the  respondent,  the  assignee  of  the  third 
mortgage,  were  not  heard. 

Jbsssl,  M.B.,  said — This  is  an  appeal 
from  a  judgment  of  Yioe-Chancellor 
Bacon,  decidmg  that  a  garnishee  order 
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against  a  mortgagor  did  not  bind  the 
proceeds  of  the  sale  of  the  estate  in  the 
hands  of  the  mortgagee,  and  I  think  he 
was  quite  right.  The  order  on  which 
the  question  turns  is  the  45th  Order  of 
the  Rules  of  Court,  1875,  which  gives  a 
judgment  creditor  a  right  to  attach  debts 
due  to  his  judgment  debtor  from  third 
parties.  I'he  3rd  rule  of  that  Order  pro- 
vides  that  the  service  of  the  garnishee 
order  shall  bind  the  debt  in  the  hands  of 
the  garnishee — it  is  the  debts  that  are  to 
be  bound — and  then,  under  the  4th  rule, 
if  the  garnishee  does  not  pay,  the  Court 
may  order  execution  against  him  to  issue. 
Now  the  effect  of  those  rules  is  simply 
that  the  attached  debt  is  bound  in  the 
hands  of  the  garnishee,  and  that  he  is 
liable  to  have  execution  levied  for  the 
amount  of  the  debt ;  nothing  more.  Now 
at  the  time  this  garnishee  order  was  ob- 
tained, Budden  (the  judgment  debtor  of 
the  appellant)  was  third  mortgagee  of 
certain  leaseholds  of  Margetts,  the  gar- 
nishee.  If  no  other  Act  of  Parliament 
had  any  bearing  upon  the  matter,  the 
question  would  have  arisen,  What  was 
the  effect  of  binding  a  mortgage  debt  P 
But  the  Act  27  &  28  Vict.  c.  112.  s.  1 
says  that  no  judgment  shall  affect  any 
land  until  the  land  has  been  actually 
delivered  in  execution ;  and  by  the  2nd 
section,  "  judgment "  includes  "  orders  of 
Courts  of  equity  and  all  other  orders 
having  the  operation  of  a  judgment,"  and 
"land  "  includes  "all  hereditaments  cor- 
poreal  or  incorporeal,  or  any  interest 
therein.*'  The  interest  of  the  third 
mortgagee  here  is  an  interest  in  land, 
and  the  judgment  against  him  cannot 
affect  the  land  or  his  interest  in  it  until  it 
has  been  actually  delivered  in  execution. 
It  is  clear,  therefore,  that  the  judgment 
against  him  did  not  affect  the  leaseholds 
of  which  he  was  mortgi^ee.  But  it  is 
said  that  the  service  of  the  garnishee 
order  on  the  mortgagor  transfers  the 
mortgage  debt  and  carries  with  it  the 
benefit  of  the  security — in  other  words, 
operates  as  a  transfer  of  the  mortgage. 
That  is  a  very  bold  suggestion  and  simply 
amounts  to  saying  that  the  land  can  be 
got  at  before  it  is  given  in  execution. 
But  the  object  of  the  Act  27  &  28  Vict. 
c.  112  was  not  to  assist  creditors  at  all, 


but  was  intended  to  deprive  them  of  some 
of  their  rights,  in  order  to  make  land 
more  easily  transferable,  unless  they  got 
the  land  actually  delivered  in  execation. 
In  my  opinion,  therefore,  the  judgment 
creditor  of  Bndden  cannot  get  ai  tke 
land  by  service  of  a  garnishee  order  on 
the  mortgagor,  nor  enquire  what  haa 
become  of  it  or  the  proceeds  of  the  sale 
of  it. 

Brett,  L.J.,  said — I  am  of  the  same 
opinion.  The  whole  arg^ument  of  the 
appellant  is  founded  on  the  assertion  that 
the  mortgage  debt  is  transferred  by  the 
service  of  the  garnishee  order  on  the 
mortgagor,  and  that  again  is  rested  on 
the  suggestion  that'  that  was  the  meaning 
of  Lord  Justice  James  in  Ex  parts  Jote' 
lyne  (1),  where  he  says  (p.  330),  "The 
moment  the  order  of  attachment  was 
served  upon  the  garnishee,  the  property 
in  the  debt  due  from  him  was  absolotelj 
transferred  from  the  judgment  debtor  to 
the  judgment  creditor.  The  garnishee 
oonld  then  only  pay  his  debt  to  the  judg- 
ment creditor  of  his  original  debtor.  The 
property  in  the  debt  was  transferred,  and 
there  was  a  complete  and  perfect  aeoority 
the  moment  the  order  of  attachment  was 
served."  Now  there  is  no  sach  word  as 
"transfer"  in  Order  XLV. ;  the  words 
are,  "  shall  bind  such  debt"  in  the  hands 
of  the  garnishee;  and  although  Lord  Jus- 
tice James  used  the  word  "  transfer*'  in 
the  passage  I  have  read,  in  my  opinion 
he  must  be  taken  to  have  used  it  collo- 
quially with  reference  to  the  particnhr 
facts  of  that  case,  and  only  meant  to  say 
the  same  thing  as  is  said  in  rule  3  of 
Order  XLV.,  namely,  that  the  debt  was 
bound  in  the  hands  of  the  garnishee. 

Cotton,  L.J.,  said— I  am  of  the  same 
opinion,  and  am  quite  content  to  rest  my 
judgment  on  the  garnishee  rules  and 
oitlers,  because  they  g^ve  the  appeUant 
no  right  to  stand  in  the  shoes  of  his 
judgment  debtor  so  as  to  affect  the  land 
held  by  him  as  mortgagee.  Well,  now, 
what  is  the  effect  of  a  garnishee  order? 
From  the  time  it  is  served  it  binds  the 
debts  in  the  hands  of  the  garnishee  and 

(1)  47  Law  J.  Rep.  Banlnr.  92;  Iaw  Ri^  8 
Ch.  D.  330. 
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preventB  him  from  paying  it  over  to  the 
jadgment  debtor  of  the  garnishor,  and  if 
he  will  not  pay  it,  the  garnishor  has  the 
right  to  enforce  payment  by  levying 
execation ;  and  the  8th  mle  of  the  45th 
Order  says  that  payment  to  the  garnishor 
18  a  good  disimarge  to  the  garnishee. 
Therefore  there  is  nothing  in  the  rales  of 
that  order  which  can  effect  any  secnrity 
which  the  judgment  debtor  may  hold  for 
the  debt  that  is  attached.  K  the  debt  is 
paid  by  the  garnishee,  of  coarse  the 
mortgage  debt  is  discharged  pro  ianto  or 
altc^ther,  as  the  case  may  be,  and  the 
mortgagee  ia  thereby  prevented  from  en- 
forcing his  secnrity.  Bat  that  is  no 
transfer  of  the  debt.  In  my  opinion, 
therefore,  the  decision  of  the  Yice-Chan- 
oellor  was  qnite  right. 

Jessbl,  M.B.— I  wish  to  add  that  I 
quite  agree  that  the  garnishee  rales  do 
not  operate  to  transfer  the  debt  attached. 

Appeal  accordingly  dismissed. 


SolicitorB^Feacock  &  Goddard,  agents  for  W.  H. 
Rowland,  Crojdon,  for  appellant ;  H.  W.  Chat- 
t«rton,  reipondent,  in  person. 
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1881. 
April 

WiU — Devise  to  Daughter — Death  before 
Testaior-^Ourtesy—WiUs  Act  (1  Vict.  c. 
26),  ss.  8  and  33. 

A  testator^  by  a  wiU  made  since  1834, 
devised  freeholds  to  his  daughter  vn  fee^ 
simple  for  Tier  separate  use.  She  died 
before  him^  intestate,  and  having  had 
issue  capable  of  inheriting  the  freeholds : — 
Held,  that  her  husba/nd  wcu  entitled  to  an 
estate  by  curtesy  in  them. 

W.  H.  Famivall,  by  will  made  in  1872, 
devised  a  freehold  estate  to  his  daughter, 
Ghrace  Eager,  her  heirs  and  assigns,  for 
her  separate  use.  She  died  intestate 
before  the  death  of  the  testator  (who  died 
in  1875),  having  had  issue  a  daughter, 
who  was  her  heiress-at-law  and  was  living 
Vol.  60.— CiiAirc. 


at  the  death  of  the  testator.  The  husband 
of  Grace  Eager  brought  this  action  against 
the  trustees  of  the  testator's  will  who 
had  received  the  rents  and  profits  of  the 
estate  on  behalf  of  the  daughter,  who 
was  still  an  infant^  and  against  his 
daughter,  claiming  to  be  tenant  by  cur- 
tesy of  the  estate  and  to  be  entitled  to 
the  rents  and  profits  of  it  as  from  the 
death  of  the  testator. 

The  defendants  demurred. 

Mr,  Macaskie^  for  the  trustees. — The 
case  of 

Cooper  V.  Macdonald,  47  Law  J.  Rep. 
Chanc.  373 ;  Law  Bep.  7  Ch.  D. 
288, 
has  decided  that  the  fact  of  land  being 
given  to  a  married  woman  for  her  separate 
use  preserves  it  from  the  interference  of 
the  husband,  and  enables  her  to  dispose 
of  it  so  as  to  deprive  him  of  an  estate  by 
curtesy.  Here  she  had  no  opportunity 
of  disposition,  and  I  submit  that  the 
principle  of  that  case  is  that  the  husband 
is  only  to  have  curtesy  when  the  wife,  by 
not  znaking  any  disposition,  has  shewn 
an  intention  that  he  is  to  have  it.  As- 
suming, however,  that  the  Court  is 
against  me  on  that  point,  I  say  that  the 
plaintiff  cannot  have  an  estate  by  curtesy, 
because  the  conditions  necessary  to  en- 
title him  to  it  have  not  been  fulfilled. 
There  has  been  no  vesting  of  the  land  in 
the  wife  during  the  coverture,  neither 
has  there  been  any  seisin  in  deed  of  it, 
both  of  which  are  essential. 

The  plaintiff"  relies  on  the  33rd  section 
of  the  Wills  Act.  That,  no  doubt,  makes 
a  fictitious  survivorship  in  such  cases  as 
the  present,  but  it  is  not  a  survivorship 
for  all  purposes.     Thus,  in 

Fearce  v.  Oraham,  32  Law  J.  Bep. 
Chanc.  359, 
a  testator  by  his  will,  dated  since  the 
Wills  Act,  gave  a  legacy  to  his  daughter, 
a  married  woman,  who  predeceased  him, 
leaving  issue  and  also  her  husband  her 
surviving.  The  settlement  made  on  her 
marriage  contained  a  covenant  that  all 
property  coming  to  her  or  her  husband 
in  her  right  daring  the  coverture  should 
be  settled.  Yice-Chaneellor  Kindersley 
held  that  notwithstanding  the  fictitious 
survivorship  created  by  the  33rd  section 

3Z 


538 


CHANCERY  DIVISIOK. 


[N.S. 


Eager  v.  FumivaU. 

of  the  Wills  Act  for  the  purpose  of  pre- 
yenting  a  lapse,  the  legacy  Mras  not  ac- 
quired during  the  coverture  within  the 
meaning  of  the  covenant,  and  was  there- 
fore not  bound  by  the  will. 

[The  Master  op  tub  Rolls. — Suppose 
a  gift  by  will  to  a  son  who  predeceased 
the  testator  but  saved  from  lapse  by  the 
33rd  section :  would  not  the  son  take  as 
a  purchaser  ?] 

Possibly  he  would ;  but  the  section, 
though  it  treats  a  child  as  surviving  for 
his  own  benefit,  does  not  do  so  for  the 
benefit  of  other  persons.  It  does  not  do 
away  with  the  necessity  for  anything  else 
which  the  law  requires  in  order  to  give  a 
title.  Here  there  has  been  no  seisin 
either  of  the  wife  or  of  the  husband  in 
her  right,  which  is  a  circumstance  abso- 
lutely required  — 

1  Oruise'8  Digest  (White's  ed.)  140. 
Mr.  Cotterell,  for  the  daughter. — The 
effect  of  the  Act  ought  not  to  be  extended 
beyond  its  object,  which  was  only  to  pre- 
vent lapse  in  certain  cases.     In 

Winter  v.  Winter,  16  Law  J.  Rep. 
Chanc.  Ill  ;  5  Ha.  306, 
Vice- Chancellor  Wigram,  speaking  of  this 
section,  said,  "The  construction  of  the 
Act  which  alone  will  include  all  the  cases 
which  the  Act  must  presumably  be  in- 
tended to  include  is  that  which  makes  the 
time  of  the  legatee's  death  unimportant, 
provided  he  died  after  the  Act  came  into 
operation,  and  the  bequest  is  to  him  by  a 
will  made  after  that  date  ;  and,  as  far  as 
I  can  see,  that  construction  cannot  pos- 
sibly include  any  case  not  obviously 
within  the  purposes  of  the  Act." 

Mr.  Warmington,  for  the  plaintiff. — The 
Wills  Act,  in  such  a  case  as  this,  says  in 
effect  that  the  child  shall  be  deemed  to 
have  survived  the  parent.  Supposing 
that  event  had  actually  occurred,  and 
then  the  daughter  had  died,  the  plaintiff 
would  clearly  have  been  entitled  to  an 
estate  by  curtesy  ;  and  I  submit  that  the 
object  of  tlie  Wills  Act  is  to  put  matters 
on  precisely  the  same  footing  in  every 
respect  as  if  she  had  survived. 

[The  Master  op  the  Rolls. — I  wish 
to  hear  you  only  on  the  question  of 
seisin.  There  can  be  no  curtesy  without 
seisin,  and  how  can  there  be  seisin  with- 
out entry  ?] 


Your  Lordship's  decision  in 

FUkersgill  v.  Bodger,  Law  Rep.  5 
Oh.  D.  163, 
shews  that  this  property  fell  into  the 
estate  of  the  daughter  so  as  to  enable  her 
to  dispose  of  it.    And  such  a  power  of 
disposition  is  a  sufficient  seisin  to  give 
the  husband  an  estate  by  curtesy.    In 
The  Executors  of  Perry  v.  The  Queen, 
38  Law  J.  Rep.  Bxch.   5;  Law 
Rep.  4  Bxch.  27, 
it  was  held  that  personal  estate,  a  gift  of 
which  was  saved  from  lapse  by  virtue  of 
the  Act,  was  liable  to  probate  duty  as 
part  of  the  child's  estate. 

[The  Master  op  the  Rolls. — In 
Oibhins  v.   Eyden,  38  Law  J.  Rep. 
Chanc.  377  ;  Law  Rep.  7  Eq.  371, 
I  find  that  Vice- Chancellor  Malins  said 
that  "  there  can  be  no  inchoate  right  to 
curtesy  until  the  wife  becomes  entitled  to 
an  estate  of  inheritance  in  possession."] 
When  the  33rd  section  says  that  "such 
devise  or  bequest  shall  take  effect  as  if 
the  death  of  such  person  had  happened 
inmiediately  after  the  death  of  the  tes- 
tator," it  must  mean  that  it  shall  take 
effect  for  all  purposes.    The  Act  therefore 
either  dispenses  with  seisin,  or  else  sap- 
plies  a  seisin  for  this  purpose. 
He  referred  also  to 
Johnson  v.  Johnson,  3  Hare,  157 ;  13 
Law  J.  Rep.  Chanc.  79. 
Mr.  MacasJcie,  in  reply. 

The  Master  op  the  Rolls. — ^This  is 
undoubtedly  a  new  case,  and,  like  most 
new  cases  under  the  statute,  it  is  one 
which  does  not  appear  to  have  been  fore- 
seen by  the  draftsman  or,  as  we  generall/ 
say,  the  Legislature ;  and  therefore  one 
has  to  find  out  the  meaning  of  the  legis- 
lature, or  of  the  Act  of  Parliament,  from 
the  words  used,  and  from  the  general 
purview  and  intent  of  the  statute. 

Now,  decisions  help  one  to  a  certain 
extent.  In  the  first  place,  it  is  settled  by 
Johnson  v.  Johnson,  and  a  great  many 
other  authorities  which  have  foUow«d  it, 
that  though  a  gift  by  will  to  a  child  who 
predeceases  the  testator  only  takes  «ffect 
in  the  event  of  there  being  issue  o^  ^^ 
devisee  living  at  the  testator's  dearth,  it 
is  not  a  gift  to  the  issue,  but  is  to  ^ 
effect  exactly  as  if  the  actual  deft^  ^ 
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the  devisee  bad  happened  immediately 
after  the  death  of  the  testator,  and  with 
all  the  consequences. 

I  cannot  do  better  than  quote  the  words 
of  Yice-Ghancellor  Wigram  in  his  judg- 
ment in  that  case.  He  says,  ''  I  stated 
my  opinion  at  the  conclusion  of  the  argu- 
ment that  upon  the  construction  of  the 
33rd  section  of  the  statute  1  Vict.  c. 
26,  taken  alone,  a  legatee  within  that 
section  would  take  the  same  provision 
under  his  father's  will  and  with  the  same 
powers  and  incidents  of  property  as  if  be 
had  actually  survived  the  testator."  Then 
he  goes  on  to  consider  another  question 
which  is  a  very  curious  one  and  which 
was  settled  by  that  case — whether  the 
words  of  the  3rd  section,  which  only 
enable  a  testator  to  dispose  by  will  of  all 
that  to  which  he  was  entitled  at  the  time 
of  his  death,  are  extended  constructively 
by  the  operation  of  the  33rd  section,  so 
as  to  make  him  entitled  at  the  time  of 
his  death,  and  therefore  to  make  the  pro- 
perty pass  by  his  will ;  and  he  held  that 
it  did.  No  doubt  literally  he  was  not 
entitled  at  the  time  of  his  death,  but 
the  Yice-Ghancellor  said  that  the  section 
postponed  his  death,  so  to  say,  for  this 
purpose,  and  in  that  way  made  him  en- 
titled at  the  time  of  his  death.  It  put 
his  death  a  day  after  the  other  testator's 
death,  and  therefore,  if  it  was  to  take 
effect  as  if  his  death  had  happened  im- 
mediately afterwards,  it  took  efEect  with 
all  its  incidents,  and  among  other  inci- 
dents was  the  right  to  dispose  by  his  will 
of  the  property  he  was  entitled  to  at  the 
time  of  his  death. 

That,  therefore,  decides  that  the  pro- 
perty is  either  disposable  by  will,  or 
descends  in  the  case  of  an  intestacy,  as 
there  is  in  this  case.  That  being  so, 
there  is  no  doubt  that  the  person  to  take 
would  be  the  heir  of  the  devisee,  who 
under  the  Inheritance  Act  takes  as  a 
parchaser.  All  that  is  clear  enough.  But 
in  the,  case  of  husband  and  wife  it  is  by 
no  means  so  clear.  In  the  case  of  a 
husband,  this  being  a  devise  of  legal 
estate  with  a  superadded  direction  as  to 
separate  use  (which,  as  I  held  in  the  case 
of  Oooper  v.  Maedonald,  does  not  affect 
a  devise  of  the  legal  estate),  the  husband 
would  take  under  his  legal  rights,  with- 
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out  those  legal  rights  being  cut  down 
by  the  superadded  direction  as  to  separate 
use. 

Then  the  question  arises  whether,  ac- 
cording to  the  law  of  curtesy  as  to  legal 
estates,  the  husband  is  entitled  to  curtesy 
at  all.  Now,  if  you  read  the  words-  of 
the  section  liberally,  and  read  them  as 
they  have  been  read  in  the  cases  cited,  it 
will  be  exactly  the  same  as  if  the  lady 
had  died  immediately  after  her  father 
(the  words  of  the  statute  are  "imme- 
diately after"),  and  then  the  question 
comes  as  to  whether  the  husband  could 
have  taken  an  estate  by  curtesy.  Now,  I 
consider  it  is  settled  law  that,"  as  a  general 
rule,  the  husband  cannot  take  an  estate 
by  the  curtesy  in  property  which  was  the 
fee-simple  of  the  wife  in  possession  unless 
there  has  been  either  entry  or  something 
equivalent  to  entry — such  as  a  receipt  of 
rent — ^to  entitle  the  wife  to  be  described 
as  being  seised  in  fee  of  the  property. 
If  it  descends  to  the  wife,  for  instance, 
and  the  husband  does  not  enter  in  her 
right  before  her  death,  he  does  not  get 
an  estate  by  the  curtesy ;  but  though  that 
is  settled  law  there  is  a  reason  for  the 
law,  namely,  that  it  is  considered  to  be 
the  husband's  own  fault  for  not  entering. 
He  bad  an  estate  during  the  coverture, 
and  he  has  not  taken  due  advantage  of 
his  opportunities  of  becoming  seised.  But 
where  he  cannot  become  seised  owing  to 
the  nature  of  the  estate,  a  seisin  in  law 
is  sufficient,  and  he  is  not  therefore  de- 
prived of  his  estate  by  the  eurtesy,  because 
he  could  not  possibly  have  obtained  a 
legal  seisin  by  any  act  of  his  own. 

Now,  let  us  apply  that  doctrine  to  the 
case  before  me.  The  wife  having  died  in 
the  testator's  lifetime,  by  no  possibility 
could  the  husband  have  obtained  seisin 
during  the  lifetime  of  the  testator,  because 
the  estate  was  not  in  his  wife,  and  he 
could  not  have  obtained  seisin  even  under 
the  section,  because  there  was  only  a 
moment  in  which  he  could  have  done  so. 
The  effect  of  the  Act  is  as  if  she  had 
died  immediately  after — that  is,  a  moment 
after  her  father.  During  that  moment, 
the  husband  could  not  have  obtained 
seisin — ^there  was  not  time  enough,  and 
therefore  by  no  possibility  could  he  have 
obtained  seisin.    Therefore,  if  the  rule  is 
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really  a  punishment  on  the  husband  for 
his  negligence  in  not  obtaining  seisin 
where  seisin  could  have  been  obtained  bj 
some  act  of  his,  and  if  that  rule  is  modi- 
fied  where  by  no  possibility  could  he  have 
obtained  seisin,  it  appears  to  me  that  the 
same  rule  sbould  apply  in  a  case  like  this 
where,  by  reason  of  the  peculiarity  of  the 
estate  of  the  wife,  there  was  no  possibility 
of  obtaining  such  -seisin. 

Now  that  that  is  the  law  I  think  is 
pretty  plain  if  you  look  at  what  perhaps 
is  the  best  authority  on  the  subject — Coke 
n/pon  Littleton.  At  29a  there  is  this 
passage :  ''  And  first  of  what  seisin  a  man 
shall  be  tenant  by  the  curtesy.  There  is 
in  law  a  twofold  seisin,  namely,  a  seisin 
in  deed  and  a  seisin  in  law.  And  here 
Littleton  intendeth  a  seisin  in  deed  if  it 
may  be  attained  unto.''  Now,  those  aro 
not  the  words  of  Littleton,  but  Littleton 
says  this:  "Tenant  by  the  curtesy  of 
England  is  where  a  man  taketh  a  wife 
seised  in  fee-simple  or  in  fee-tail  general, 
or  seised  as  heir  in  tail  especial,  and  hath 
issue  by  the  same  wife  male  or  female 
bom  alive,  albeit  the  issue  after  dieth  or 
liveth,  yet  if  the  wife  dies,  the  husband 
shall  hold  the  land  during  his  life  by 
the  law  of  England."  So  what  I  read 
before  is  not  Littleton,  but  Coke's  com- 
ment upon  Littleton.  He  says,  "  If  it 
may  be  attained  unto."  It  is  not  an 
absolute  rule,  but  only  if  he  can  get 
seisin.  Then  be  gives  an  example :  "  Aa 
if  a  man  dieth  seised  of  lands  in  fee- 
simple,  or  fee-tail  general,  and  these 
lands  descend  to  his  daughter,  and  she 
taketh  a  husband  and  hath  issue,  and 
dieth  before  any  entry,  the  husband  shall 
not  be  tenant  by  the  curtesy,  and  yet  in 
this  case  she  had  a  seisin  in  law ;  but  if 
she  or  her  husband  had  during  her  life 
entered,  he  should  have  been  tenant  by 
the  curtesy.  A  man  seised  of  an  ad  vow- 
son,  or  rent  in  fee,  hath  issue  a  daughter, 
who  is  married  and  hath  issue,  dieth 
seised ;  the  wife,  before  the  rent  became 
due  or  the  church  became  void,  dieth; 
she  had  but  a  seisin  in  law,  and  yet  he 
shall  be  tenant  by  the  curtesy,  because 
he  could  by  no  industry  attain  to  any 
other  seisin.  Et  impotentia  excusat  le- 
fjetn. 

Now  that  exactly  applies  here.    There 


is  no  possibility  by  Which  he  oould  have 
obtained  seisin  et  vmpoterUia  excuMt 
legem,  and  consequently  the  seisin  is  not 
required. 

That  being  my  opinion,  I  think  tiie 
husband  is  entitled  for  his  life  as  tenant 
by  the  curtesy,  and  therefore  the  demiiRer 
will  be  overruled. 


Solicitors — Blanco  'White,  for  plaintiiF;  Rogen, 
Sons  &  RusBall,  and  W.  H.  Herbert,  for  dc^eo- 
dants. 


[IN  THE  COURT  OF  APPEAL] 

Bankruptcy. -N 

James,  L.J.    f 

Bbett,  L.J.  I  In  re  snowdom  ; 

Cotton,  L.  J.  (  ex  parte  showdon. 

1881.       I 
March  17.  J 

Sureties — Payment  hy  wie  Surety  of 
half  of  Debt — Bight  to  ConlrtbuHon  frtm 
Oo' surety — Petitioning  Creditor's  Debt, 

A  surety,  unless  he  has  paid  the  wMs 
of  the  principal  debt,  or  a  part  in  saUsfae^ 
tion  of  the  whole  debt,  or  more  Hha^  hit 
share  of  the  principal  debt,  is  not  entiUed 
to  sue  Ms  cO'Surety  for  coninbution, 

Davies  v,  Humphreys  (6  Mee.  A  W. 
153 ;  9  Law  J.  Bep.  Exch.  263)  approved 
and  followed. 

This  was  an  appeal  from  the  decision 
of  Mr.  Registrar  Pepys,  sitting  as  Chief 
Judge.  On  the  9th  of  December,  1876,  T. 
Snowdon,  the  appellant,  and  one  J.  Hall 
executed  a  bond  whereby  they  became 
jointly  and  severally  bound  to  the  National 
Provincial  Bank  of  England  as  sureties 
for  one  B.  Hall.  The  bond  contained  a 
provision  that  the  sureties  should  not  be 
called  upon  to  pay  more  than  a  principal 
sum  of  1,OOOZ.  in  addition  to  intereBt»  com- 
mission and  other  lawful  charges. 

In  June,  1879,  B.  Hall,  the  principiJ 
debtor,  became  bankrupt,  and  there  was 
then  due  to  the  bank  the  principal  sum 
of  1,000Z.  and  some  interest.  J.  Hall,  on 
the  application  of  the  bank,  paid  them 
541Z.  2«.  Id,,  being  half  the  principal  and 
half  the  interest. 
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T.  Snowdon  haying  refosed  to  pay  J. 
ELall  half  the  amount  he  had  paid  the 
bank,  J.  Hall  issued  a  debtor's  summons 
against  him  claiming  payment  of  2701, 
lU.  Old.  the  half  of  the  5412.  2«.  Id. 

T.  Snowdon  did  not  oppose  the  sum- 
mons, and  thereupon  J.  Hall  presented  a 
bankruptcy  petition  against  T.  Snowdon 
founded  on  the  debtor's  summons. 

At  the  hearing  of  the  petition  T.  Snow- 
don appeared  by  his  solicitor  and  opposed 
the  petition  on  the  ground  that  the  peti- 
tioner as  surety  could  only  recover  against 
his  co-surety  the  excess  paid  by  him  be- 
yond his  aliquot  share  of  the  loan,  but 
the  Registrar  made  an  order  of  adjudica- 
tion. 

T.  Snowdon  appealed. 

It  did  not  appear  that  the  bank  had 
called  upon  T.  Snowdon  to  pay  his  share 
of  the  debt  and  interest. 

Mr.  Hortan  Smith  and  Mr.  E.  0.  WUlis, 
for  the  appellant. — ^We  say  the  debtor's 
summons  was  not  grounded  on  a  good 
petitioning  creditor's  debt,  because  J. 
Hall  was  only  a  co-surety  of  Snowdon's 
and  was  not  entitled  to  sue  for  contribu- 
tion unless  he  had  paid  the  whole  debt, 
or  a  part  of  the  debt  in  satisfaction  of  the 
debt,  or  more  than  his  half  share  of  the 
debt— 

Davies  v.  Hwnphreye  (ubi  swpra)  ; 

Mobson  on  Bankruptcy  (3rd  ed.)  p. 

269. 

If  this  adjudication  stands,  not  only 

will  the  bank  prove  against  us  for  54ll. 

28.  Id.,  but  also  J.  Hall  for  2702. 11«.  0^. 

That  is  inequitable. 

Mr.  E.  LifMater,  for  the  respondent. 

Daviea  v.  Humphreys  (uhi  supra) 
is  a  case  at  common  law,  but  in  equity 
a  surety  so  soon  as  he  has  paid  any- 
thing on  account  of  the  joint  debt,  can  at 
once  go  against  his  co-surety  and  compel 
him  to  go  hand  in  hand  witn  him  in  con- 
iribnting  to  the  payment  of  the  debt. 
The  principle  on  which  contribution  in 
equity  is  enforced  as  between  co-sureties 
is  laid  down  in 

Bering  v.   The  Earl  of  Winchelsea, 
White  and  Tudor,  L.C.  89. 
In 

Ex  parte  Clifford,  6  Ves.  805,  808, 
Lord  Eldon  distinctly  says  that  if  one 
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surety  pays  more  than  the  other  he  is 
entitled  to  contribution ;  and  in 

Oraythome  v.  Swinhume,  14  Ves. 
164, 
he  says,  *'  It  has  long  been  settled  that 
if  there  are  co-sureties  by  the  same  instru- 
ment, and  the  creditor  calls  upon  either 
of  them  to  pay  the  principal  debt,  or  any 
part  of  it,  that  surety  has  a  right  in  this 
Court,  either  upon  a  principle  of  equity, 
or  upon  contract,  to  call  upon  his  co- 
surety for  contribution."  That  case  was 
followed  by  Vice- Chancellor  Malins  in 

Whiting  v.  Burke,  Law  Rep.  10  Eq. 
539 ;  affirmed,  ibid.  6  Chanc.  342. 

8pottiswoode*s  Case,  6  De  G^x,  M.  Sd 
G.  345 ; 

Lawson  v.  Wright,  Cox  C.C.  275  ; 
are  also  in  my  favour. 

I  submit,  therefore,  that,  haying  regard 
to  the  authorities, 

Davies  y.  Humphreys  (ubi  supra) 
is  no  longer  law  and  must  be  oyerruled, 
and  that  the  respondent  was  entitled  to 
contribution  directly  he  had  paid  some- 
thing on  account  of  the  common  burthen. 
No  reply  was  called  for. 

James,  L.J. — I  think  that  in  this  case 
there  is  no  sufficient  petitioning  creditor's 
debt.  There  is  no  legal  debt,  and  there 
is  no  equitable  debt  at  present  sufficient 
for  the  purposes  of  an  adjudication.  Now 
the  right  of  contribution  between  sureties 
of  course  is  that  they  shall  bear  the  whole 
burthen  of  the  debt  equally,  unless  they 
haye  made  themselyes  liable  for  it  in 
unequal  proportions.  But  there  must  be 
a  l^^ly  ascertained  debt  before  there 
can  be  any  proceedings  in  bankruptcy  by 
one  surety  against  his  co-surety.  The 
proper  course  when  a  surety  is  called  upon 
to  pay  the  whole  debt,  for  which  he  is 
liable  with  his  co-surety,  is  to  call  upon 
his  co-surety  for  contribution  and  to  in- 
demnify him  against  paying  the  whole; 
and  the  only  mode  in  which  in  equity  you 
can  compel  a  co-surety  to  pay  his  proper- 
tion  of  the  debt  is  to  shew  tnat  you  haye 
paid  your  proportion,  or  more  than  your 
proportion,  of  the  debt,  and  are  liable  for 
the  residue.  Therefore,  until  a  surety 
has  paid  the  whole  debt,  or  so  much  of  it 
that  it  is  clear  he  has  paid  more  than  his 
share,  there  can  be  no  ascertained  debt 
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which  will  give  him  a  right  to  sue  hia  co- 
surety for  contribution. 

Brett,  L.J. — When  parties  are  co- 
sureties for  the  debt  of  another,  and  are 
called  upon  to  pay  it,  if  the  debt  does  not 
amount  to  the  sum  for  which  they  had 
made  themselves  liable  upojn  their  bond, 
they  are  only  liable  to  pay  the  amount 
actually  due  and  no  more.  But  if  the 
debt  exceeds  the  sum  to  which  they  have 
limited  their  liability  in  the  bond,  their 
liability  is  only  to  pay  the  amount  men- 
tioned in  their  bond.  That  is  the  limit 
to  which  they  are  sureties.  When  the 
amount  of  debt  between  the  original 
creditor  and  debtor  is  ascertained,  the 
amount  may  be  the  sum  which  the  sureties 
are  jointly  liable  to  pay  in  the  whole  ;  but 
as  between  the  sureties  themselves,  if  one 
has  paid  the  whole  amount,  then  the  claim 
for  contribution  against  his  co-surety 
arises.  The  claim  against  the  co-surety 
does  not  arise  when  one  has  paid  only  his 
own  half  of  the  limit  for  which  he  signed 
the  deed  originally,  but  when  he  has  paid 
on  behalf  of  his  co-surety  some  portion  of 
the  co-surety's  part  of  the  whole  debt. 
That  is  the  doctrine  which  was  laid  down 
in  Baviea  v.  Humphreys^  which  was  a  doc- 
trine taken  from  the  courts  of  equity  and 
adopted  by  the  courts  of  law.  The 
doctrine  laid  down  in  Davies  v.  Humphreys 
has  never  been  questioned,  and  it  seems 
to  have  been  absolutely  in  accordance 
with  what  Lord  Eldon  said  in  Ex  parte 
Oifford.  Therefore  the  decision  in  the 
case  of  Davies  v,  Humphreys  remains  un- 
touched, that  a  co-surety  has  no  claim 
against  his  co-sureties  until  he  has  paid 
more  than  his  share  of  the  debt  due  to  the 
principal  creditor.  The  debt  in  this  case 
has  not  arisen  under  those  circumstances, 
and  therefore  there  was  no  claim  by  the 
petitioning  surety  against  his  co-surety 
for  a  liquidated  sum,  and  therefore  there 
was  no  good  petitioning  creditor's  debt. 

Cotton,  L.J. — I  am  of  the  same  opinion. 
The  neat  point  here  is,  can  a  surety  who 
has  not  paid  more  than  his  proportion  of 
the  debt  for  which  he  is  liable  with  his 
co-surety,  present  a  petition  in  bank- 
ruptcy against  his  co-surety  ?  In  my 
opinion  he  cannot.    If  be  has  paid  more 


than  his  proportion,  then  he  can  call  upon 
his  co-surety  for  contribution  although 
the  amount  may  be  nothing  like  the  total 
sum  which  the  debt  of  the  principal 
debtor  has  amounted  to.  In  the  case  of 
LawsoriY.  TFn^^Hhe  co-surety  guaranteed 
a  liability  of  S201.  when  the  only  sum  due 
by  the  debtor  was  lOOZ.,  and  the  surety 
claimed  contribution  ;  but  in  that  case  he 
had  paid  more  than  his  proportion  of  the 
debt.  In  this  case,  in  my  opinion,  no 
equity  can  arise  against  the  co-suretj 
while  the  crediior  can  still  call  upon  him 
for  his  proportion  of  the  principal  debt 

Adjudication  accordingly  annvUei. 


Solicitors — ^Willoughby    &  Cox,    for  i^pclUnt 
Linklaters,  agents  tor  F.  T.  Staavensoo,  I>a^ 
lington,  for  respondent. 


•^^^^^^,^•^•1  In  re  b.  warneb's  settlkd 

J  Q  I  ESTATES.     WARNER  ^OSTSBL. 

Succession  Duty — Sale  of  SeiUed  E$taie$ 
by  Authority  of  the  Oourt — Settled  Esiaiet 
Act,  1877,  s.  22^Successum  Duty  Ad, 
«.  42. 

The  42ne{  section  of  the  Succession  Dub/ 
Act  applies  to  a  sale  of  real  esfate  under 
the  Settled  EstaJtes  Act  as  weU  as  tea  sals 
'of  such  estate  under  a  power  in  a  setHeme^ 
so  as,  in  either  case,  to  discharge  ike  estate 
in  the  ha/nds  of  the  purchaser  from  awf 
liability  to  succession  duty, 

Edward  Warner,  by  will  made  in  1873, 
devised  all  his  real  property  to  his  widow 
upon  trust  to  raise  thereout  the  am»uJ 
sum  of  600^.  for  the  benefit  of  his  son 
T.  G.  J.  Warner,  and  snbject  thereto 
upon  trust  for  herself  for  life,  and  after 
her  death  he  gave  the  said  property  to 
his  son  absolutely  in  case  he  shoold  be 
then  living,  but  in  case  he  shonld  then  be 
dead,  leaving  issue  then  living,  then  to 
such  issue  as  therein  mentioned,  but  in 
case  he  shonld  be  then  dead  without 
leaving  issue  then  living,  then  the  testa- 
tor gave  hia  real  estate  to  his  brother 
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abfiolately,  bat  in  case  he  slioald  be  then 
dead  without  issne  the  property  was  to 
go  as  in  the  case  of  intestacy.  The  will 
contained  no  power  of  sale. 

The  testator's  widow,  his  son  (who  had 
attained  twenty-one)  and  his  brother  con- 
tracted to  sell  a  portion  of  the  property 
to  T.  J.  Steel,  subject  to  the  approval  of 
the  Court,  which  was  duly  obtained. 

The  purchaser  insisted  that  succession 
duty  was  payable  in  respect  of  the  suc- 
cessions subsequent  to  the  life  tenancy, 
and  required  the  same  to  be  paid  or  com- 
pounded for  before  completion.  The 
vendors  denied  that  the  succession  duty 
BO  payable  would  remain  a  charge  tipon 
the  land  after  it  had  been  sold.  The 
purchaser,  therefore,  took  out  the  present 
summons  (which  was  adjourned  into 
Conrt),  calling  upon  the  vendors  to  shew 
cause  why  the  succession  duty  expec- 
tantly payable  on  the  death  of  Maria 
Warner,  should  not  be  paid  or  com- 
pounded for  by  the  vendors,  or  some  or 
one  of  them. 

Mr.  GhiUy  and  Mr,  E.  S.  Ford,  for  the 
summons. — The  proviso  in  the  42nd  sec- 
tion of  the  Succession  Duty  Act  which, 
on  a  sale  of  settled  real  estate,  transfers 
the  duty  from  the  property  sold  to  that 
acquired  in  substitution  for  it,  and  charges 
it  in  the  meantime  upon  the  successor's 
interest  in  the  sale  moneys,  only  applies 
to  settled  estate  ''subject  to  any  power 
of  sale,  exchange  or  partition,  exerciseable 
with  the  consent  of  the  successor,  or  by  the 
successor  with  the  consent  of  any  other 
person ; "  and  does  not  apply  to  a  case 
like  this,  where  the  settlement  does  not 
contain  any  power  of  sale.  It  could  not 
have  any  reference  to  the  Settled  Estates 
Acts,  for  none  of  them  had,  at  that  time, 
been  passed.  The  vendors  rely  upon  the 
decision  in 

Dugdale  v.  Meadows,  40  Law  J.  Rep. 
Ghanc.  140;  Law  Rep.  6  Chaifc. 
501; 
but,  as  pointed  out  in  Davidson^ a  Convey' 
anting  (vol.  i,  part  2,  p.  313,  4th  ed.), 
it  is  not  recognised  as  valid  by  the  Crown, 
and  is  manifestly  wrong,  for  it  ignores 
section  5  of  the  Act,  and  proceeds  upon 
principles  which  apply  only  where  the 
prooeeds  of  sale  are  to  be  laid  out  in  the 
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purchase  of  land  or  are  to  be  retained  by 
trustees. 

Mr,   Ince  and   Mr,   Humbert  for    the 
vendors. — The  authority  of 

Dugdale  v.  Meadows  (%ihi  supra) 
is  recognised  in  Hanson  on  the  Sticcession 
Duty  Act  (3rd  ed.  p.  331).  But  whether 
it  be  right  or  wrong,  is  not  very  material 
for  our  purpose.  If  this  were  a  sale  pur- 
suant to  an  express  power  in  the  will, 
there  could  be  no  question  that  the  42nd 
section  of  the  Act  would  relieve  the  pro- 
perty sold  from  duty.  The  object  of  the 
Settled  Estates  Acts  and  their  effect 
(when  the  sanction  of  the  Court  has  been 
obtained)  is  to  read  into  every  settle- 
ment a  power  of  sale  exerciseable  with 
such  consents  and  by  such  persons  as  the 
Court  shall  direct.  If  it  were  not  so  the 
same  succession  duty  would  be  chargeable 
on  as  many  estates  as  there  were  sales  of 
portions  of  the  property  originally  settled. 
The  succession  duty  in  this  case  cannot 
be  commuted,  since  the  41st  section  only 
authorises  the  commissioners  to  commute 
"  upon  application  made  by  any  person 
who  shall  be  entitled  to  a  succession  in 
expectancy."  It  is  impossible  at  present 
to  say  who  those  persons  are,  or  at  what 
rate  duty  will  eventually  be  payable. 

Mr,  Ohitty,  in  reply. 

The  Master  op  the  Rolls. — I  am  of 
opinion  that  the  land  is  free  from  succes- 
sion duty.  First,  I  will  consider  the  or- 
dinary case  of  a  sale  under  a  power  con. 
tained  in  a  settlement.  The  effect  of  the 
exercise  of  the  power  in  the  settlement  is 
to  revoke  the  uses,  and  consequently 
there  is  no  succession  left;  there  is  no- 
thing out  of  which  the  duty  can  be 
charged,  and  if  there  were  no  succession 
duty  on  personal  property,  the  land  would 
be  free  and  the  purchase-money  too ;  but 
when  there  is  a  power  of  sale  and  a  trust 
to  lay  out  the  money  in  the  purchase  of 
land  in  the  meantime,  until  so  laid  out  it 
is  a  settlement  of  the  purchase-money. 
In  this  way  the  Crown  has  a  charge  on 
the  purchase-money,  as  it  will  have  on 
the  land  when  a  permanent  investment  is 
made.  But  the  settlement  of  the  land 
originally  settled  is  entirely  destroyed  by 
virtue  of  the  overriding  power  contained 
in  the  settlement  itself,  and  with  the 
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destruction  of  the  settlement,  the  right  to 
dntj  in  respect  of  the  land  originally 
comprised  in  it  goes.  That  being  so,  in 
mj  opinion,  there  can  be  no  dntj  payable 
in  respect  of  the  land  in  the  hands  of  the 
purchaser.  I  am  led  to  assnme  that  this 
IB  in  accordance  with  the  view  taken  by 
the  advisers  of  the  Crown,  because  it  is 
80  stated  in  both  editions  of  Mr.  Han. 
son's  book,  which  I  have  before  me,  and 
it  is  also  stated  to  be  the  author's  view 
in  the  last  edition  of  Mr.  Davidson's  book, 
in  the  paragraph  immediately  preceding 
that  which  discusses  Vugdale  v.  Meadows. 
I  should  not  have  felt  any  difficulty  with- 
out  the  assistance  of  the  text- writers,  but 
it  is  very  satisfactory  to  find  they  have 
considered  it,  independently,  in  the  same 
way. 

This,  however,  is  not  a  sale  under  a 
power  of  sale,  but  under  the  Settled 
Estates  Act,  1877,  and  the  question  is,  Is 
it  also  a  sale  which  gets  rid  of  the  very 
succession  as  to  which  duty  is  claimed  P 

Now  the  22nd  section  of  the  Settled 
Estates  Act  says  that  the  conveyance 
executed  bv  such  person  or  persons  as 
the  Court  shall  direct,  '*  shall  take  effect 
as  if  the  settlement  had  contained  a  power 
enabling  such  person  or  persons  to  e£fect 
such  sale,  and  so  as  to  operate  (if  neces- 
sary) by  way  of  revocation  and  re-ap- 
pointment of  the  use."  This  being  so, 
the  result  is  exactly  the  same  as  if  the 
limitation  of  uses  had  been  revoked  by  a 
power  contained  in  the  settlement  itself. 
The  reasoning  on  the  first  supposition, 
therefore,  exactly  applies,  and  conse- 
quently I  shall  declare  that  no  succession 
duty  is  payable  by  the  purchaser,  or  other- 
wise, in  respect  of  the  estate.  Of  course 
it  will  be  payable  as  regards  the  pur- 
chase-money or  any  future  investment  of 
it. 


Solicitors — ^H.  J.  Godden,  for  purchaser ;  Sewell 
&  Edwards,  for  vendors. 


THOMAS     V.     THE     PATEIST 
LIOKFTS    COMPANT. 


[IN  THE  COURT  OP  APPEAL.] 

Jessel,  M.R. 

Brett,  L.J. 

Cotton,  L.  J. 

1881. 

March  80. 

Company  —  Voluntary  Winding^np  — 
Oommeneement  —  Appointment  of  lAqyi- 
dator — OompuUory  Order — Dvrtresg — The 
Oompaniea  Act,  1862,  ss.  87,  130,  133, 
163— TAfl  Judicature  Act,  1875,  s,  10- 
The  Bankruptcy  Act^  1869,  s,  34. 

The  10th  section  of  the  Judicaiure  Ad, 
1875,  does  not  import  into  a  unnding-up  ihs 
S4ith  section  of  the  Bankruptcy  Ad,  1869, 
so  as  to  enable  a  landlord  to  distrain  afler 
the  commencement  of  a  winding-up  for  nsi 
due  to  him  from  the  company. 

The  appointment  of  a  voluniary  liquh 
daior  is  not  necessary  to  give  effect  to  a 
voluntary  winding-up  for  the  purposes  cf 
tlie  163r(2  section  of  the  Companies  Ad, 
1862. 

A  compulsory  order,  which  **  supersedss^^ 
a  voltmtary  winding-upas  from  the  date  of 
such  order,  does  not  thereby  entirely  put  a% 
end  to  everything  previously  done  under  the 
voluntary  winding-up. 

Where,  therefore,  landlords,  after  the  am-' 
m-encement  of  the  voluntary  unnding-up  of 
the  compamj,  but  before  ihe  date  of  tie 
compulsory  order,  distrained  for  rent  dns 
to  them  prior  to  the  commencement  cf  the 
voluntary  winding-up, — 

Held,  that  the  distress  was  invalid,  w 
special  grounds  being  shewfi  why  the  ju- 
dicial discretion  vested  in  the  Gourt  under 
the  S7th  section  of  the  Companies  Ad, 
1862,  should  be  exercised  in  their  favovir. 

The  company  was  formed  in  May,  1874, 
and  took  a  lease  of  some  premises  at  Na 
17  Charterhouse  Buildings,  of  Messrs. 
Tabbs  &  Lewis,  at  a  rent  of  8202.  per 
annum,  which  was  daly  paid  np  to  tbe 
25th  of  March,  1880. 

On  the  30th  of  July,  1880,  an  extra- 
ordinary resolution  was  passed  to  wind  up 
the  company  voluntarily;  but  no  tiqai- 
dators  were  appointed. 

On  the  5th  of  August,  1880,  Me3sz«. 
Tnbbs  &  Lewis  distrained  for  the  quarter's 
rent  due  on  the  24th  of  June. 

On  the  same  day  this  action  wbb  oodl* 


Vol.  50.] 

Thomas  ▼.  Patent  Lionite  Co.,  App, 

menced  by  the  plaintiff  (on  behalf  of 
himself  and  all  other  the  debentnro- 
holders  of  the  company)  ;  and  on  the  6th 
of  Angast  Mr.  Mason  was  appointed 
receiver  and  manager  of  all  the  property 
of  the  company. 

The  same  day,  on  the  application  of  the 
company,  an  injunction  was  granted  to 
restrain  the  landlords  from  proceeding 
with  their  distress.  No  sale  had  then 
taken  place  nnder  the  distress. 

On  the  9th  of  Angast,  1880,  at  a  meet- 
ing of  the  company,  conyened  for  that 
purpose,  Messrs.  Smith  &  Binney  were 
appointed  voluntary  liquidators. 

On  the  18th  of  August,  1880,  a  petition 
was  presented  for  a  compulsory  winding- 
up,  on  which  the  usual  compulsory  order 
was  made  in  September,  and  Mr.  W  hinney 
appointed  liquidator. 

The  goods  distrained  were  afterwards 
sold  by  arrangement,  and  the  proceeds  of 
sale  were  set  apart  to  await  the  deter- 
mination of  the  question  who  was  entitled 
to  them. 

A  summons  was  taken  out  in  the  action 
(to  continue  which  leave  had  been  given, 
and  to  which  the  official  liquidator  had  been 
made  a  defendant)  by  Messrs.  Tubbs  & 
Lewis,  asking  that  the  receiver  in  the 
action  might  be  ordered  to  pay  to  them 
the  sum  of  80Z.,  being  the  quarter's  rent 
accrued  due  on  the  24th  of  June,  1880. 

The  question  raised  by  the  summons 
was,  whether  the  distress  was  valid ;  or, 
in  other  words,  whether  the  winding-up 
must  be  considered  to  have  commenced 
on  the  30th  of  July  or  on  the  18th  of 
August. 

The  Vice-Chancellor  being  of  opinion 
that  there  was  no  effective  winding-up 
until  a  liquidator  was  appointed,  and 
that  the  compulsory  winding-up  did  not 
relate  back  to  the  30th  of  July,  1880,  but 
only  commenced  as  from  the  18th  of 
August,  1880,  and,  consequently,  that 
at  the  time  when  the  distress  was  levied 
there  was  no  process  of  winding-up  going 
on,  and  nothing  to  prevent  the  landlords 
from  distraining  for  their  rent,  ordered 
the  receiver  to  pay  the  80Z. 

The  official  liquidator  appealed. 

Mr,  J.  Pearson  and  Mr,  Northmore  Law* 
rence,  for  the  appellant. 
Vol.  60. — Qbanc. 
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Mr.  Higgina  and  Mr.  A,  T^homson^  for 
the  landlords. 

The  arguments  are  sufficiently  noticed 
in  the  judgments.     Counsel  referred  to 
The  Companies  Act,  1862,  ss.  85,  87, 
130, 133, 163. 
The  following  authorities  were  cited:— 
The   Untied  Service  Oompanyy  Law 
Bep.  7  Eq.  76 ;  on  appeal,  39  Law 
J.  Bep.  Chanc.  730 ;  Law  Bep.  5 
Chanc.  707 ; 
Oleve  V.  The  Financial  OorporaMon^ 
43  Law  J.  Bep.  Chanc.  54;  Law 
Bep.  16  Eq.  363 ; 
In  re  The  Ooal  Oonsutners'  Association^ 
46  Law  J.  Bep.  Chanc.  501 ;  Law 
Bep.  4  Ch.  D.  625 ; 
In  re  The  Withemsea  Brick  WorkSy 
Ante,  p.  185 ;  Law  Bep.  16  Ch.  D. 
337. 

Jessel,  M.B.,  after  stating  the  facts, 
said — The  only  question  we  have  to  de- 
cide is,  who  IS  entitled  to  the  sum  of 
money  paid  into  the  bank  to  represent  the 
goods  which  have  been  sold,  and  which 
were  seized  under  the  distress,  and  this 
question  raises  several  points,  which  it 
appears  to  me  necessary  to  decide.  To 
my  mind  the  Act  of  Parliament  is  plain 
enough.  The  163rd  section  says,  ''Where 
any  company  is  being  wound  up  by  the 
Court,  or  subject  to  the  supervision  of  the 
Court,  any  distress  ....  put  in  force 
against  the  estate  or  effects  of  the  com- 
pany after  the  commencement  of  the 
winding-up  shall  be  void  to  all  intents." 
That  would  have  avoided  this  distress, 
because  it  was  not  put  in  force  before  the 
commencement  of  the  winding-up,  but 
for  certain  decisions  under  the  85th  and 
87th  sections.  The  effect  of  those  deci- 
sions is  this,  that  the  Court  has  a  judicial 
discretion  to  allow  a  landlord  to  distrain 
for  rent  after  the  commencement  of  a 
winding-up,  and  that  that  discretion 
ought  to  be  exercised  in  his  favour  when- 
ever he  cannot  prove  for  his  debt,  but,  as 
a  general  rule,  it  ought  not  when  he  can 
prove.  In  the  present  case  the  landlords 
are  entitled  to  prove  in  the  winding-up, 
and  therefore  the  163rd  section  applied, 
and  there  are  no  grounds  for  exercising 
the  judicial  discretion  in  their  favour  and 
allowing  them  to  enforce  their  distresSy 
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nnless  some  special  grounds  can  be  shewn. 
Now  it  is  said  that  they  were  preyented 
from  enforcing  their  distress  by  some  in- 
junction  irregularly  obtained.  If  that 
was  so,  they  should  have  moved  to  dis- 
charge the  injunction,  but  they  could  not 
now  claim  to  be  in  the  same  position  as 
if  they  had  sold.  Now  I  think  the  in- 
junction was  irregularly  obtained.  It 
should  have  been  obtained  by  the  liqui- 
dator, or,  if  there  was  no  liquidator,  by 
a  contributory.  But  the  fact  that  the 
injunction  was  irregularly  obtained  really 
does  not  affect  the  case,  because,  if  they 
had  moved  to  discharge  it  they  would 
doubtless  have  been  met  by  a  counter 
motion  by  a  contributory.  Then  it  is 
said  that  the  whole  property  will  be 
taken  by  the  debenture-holders,  and  there 
will  be  nothing  left  for  the  creditors. 
This  has  not  been  proved ;  but  even  if  it 
is  true  it  makes  no  difference,  for  it 
merely  shews  that  there  is  nothing  in  this 
objection  that  the  injunction  was  irre- 
gularly obtained.  Another  objection  is 
that  the  voluntary  winding-up  was  null, 
because  no  hquidator  was  appointed.  But 
that  cannot  be,  because  the  130th  section 
says  that  a  voluntary  winding-up  shall  be 
deemed  to  commence  at  the  time  of  the 
passing  of  the  resolution  authorising  such 
winding-up.  Then  it  is  said  that  the 
compulsory  order  put  an  end  to  the  volun- 
tary winding-up — and  so  it  did  from  that 
time,  but  it  does  not  follow  that  every- 
thing which  has  been  done  in  the  volun- 
tary winding- tad  p^viously  to  the  com- 
pulsory order  fails.  There  is  nothing, 
therefore,  in  that  objection.  Then  it  is 
said  that  the  10th  section  of  the  Judica- 
ture Act,  1875,  has  imported  into  the 
winding-up  of  companies  the  rule  in 
bankruptcy  that  a  landlord  may  levy  a 
distress  for  a  year's  rent  after  the  com- 
mencement of  his  tenant's  bankruptcy.  I 
will  not  say  that  I  understand  that  sec* 
tion  in  all  respects,  but  it  is  clear  to  my 
mind  that  there  is  nothing  in  the  section 
which  gives  a  landlord  the  preference 
now  claimed  for  him.  The  section  says 
the  same  rule  shall  prevail  and  be  ob- 
served as  to  the  respective  rights  of 
secured  and  unsecured  creditors,  and  as 
to  debts  and  liabilities  provable,  as  may 
be  in  f orc«  for  the  time  being  under  the 


law  of  bankruptcy.  Now  the  landlord  is 
not  a  secured  creditor.  He  has  merely  a 
power  of  levying  a  distress.  But  that 
power  is  no  charge  upon  the  property, 
and  does  not  give  him  a  security.  Then 
the  other  point  under  the  section  is,  that 
the  rule  in  bankruptcy  is  to  prevail  as  to 
"  debts  and  liabilities  provable."  No 
doubt  the  landlord's  debt  is  a  provable 
debt,  but  the  section  does  not  import  into 
a  winding-up  the  bankruptcy  rules,  which 
give  a  preferential  payment  to  some 
special  debts.  The  section  applies  to 
persons  who  will  get  dividends,  not  to 
those  who  will  be  paid  in  full.  On  the 
whole  we  should,  I  think,  give  effect  to 
the  plain  words  of  the  163rd  section, 
which  avoids  this  distress,  because  no 
sufficient  grounds  have  been  shewn  for 
the  exercise  of  our  judicial  discretion  in 
favour  of  the  landlords. 

Brbtt,   L.J.,  said — ^I  am  of  the  same 
opinion  on  all  points. 

Cotton,  L.  J.,  said — ^At  the  time  when 
this  summons'  was  taken  out  there  was 
an  order  for  winding  up  the  company, 
and,  that  bding  so,  the  question  is,  Was 
the  Yice-Chancellor  right  in  making  this 
order  on  the  ground  that  the  winding-up 
had  not  commenced  ?  I  agree  with  the 
other  members  of  the  Court  that,  unless 
we  see  some  special  reason  for  gpranting 
the  landlords  liberty  to  proceed  with  their 
distress,  the  163rd  section  of  the  Act  of 
Parliament  should  be  put  in  force.  It  is 
said  that  at  the  date  of  the  injunction 
which  prevented  them  proceeding  with 
their  distress  there  was  no  winding-up, 
because  the  omission  to  appoint  a  liqui- 
dator made  the  resolution  to  wind  up  in- 
operative. It  is  true  that  a  liquidator 
may  be  necessary  for  getting  in  the  assets, 
but  I  cannot  agree  with  the  view  of  the 
Yice-Chancellor  that  there  is  in  effect  no 
winding-up  at  all  until  a  voluntary  liqui- 
dator is  appointed.  The  winding-up 
commences  from  the  dat«  of  the  passing 
of  the  resolution.  Then  it  is  said  that 
the  voluntary  winding-up  was  entirely 
put  an  end  to  by  the  compulsory  order ; 
but  that,  in  my  opinion,  is  the  result  of 
an  erroneous  construction  of  the  words  of 
the  Act  of  Parliament.  It  is  true  that  a 
compulsoiy  order  "  supersedes  "  a  volon- 
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tary  winding-tip  as  from  the  date  of  the 
order,  bat  that  does  not  mean  that  it 
entirely  pnts  an  end  to  everything  that 
has  been  previoasly  done  in  the  volontary 
winding-np.  In  my  opinion,  therefore, 
we  must  deal  with  this  qnestion  according 
to  the  163rd  section,  and  I  see  no  good 
grounds  for  ^ying  leave  to  the  landlords 
under  the  87th  section  to  proceed  with 
their  distress.  If  the  property  is  valnable, 
they  can  take  other  proceedings  for 
recovering  it.  The  only  other  point  is  as 
to  section  10  of  the  Ju<£cature  Act,  1875. 
It  is  said  that  that  section  introduces  into 
a  winding-up  the  34fth  section  of  the 
Bankruptcy  Act,  1869,  but  I  think  that 
point  is  really  decided  the  other  way  by 
In  re  The  Wiihemsea  Brick  Works 
{Limited).  To  introdaoe  that  section 
would,  in  my  opinion,  have  the  effect  of 
repealing  pro  ta/nto  sections  87  and  163  of 
the  Winding-up  Act.  But  the  Court 
cannot  adopt  such  a  construction  unless 
they  see  in  the  10th  section  a  clear  inten- 
tion that  those  sections  are  to  be  con- 
sidered repealed.  No  such  intention 
appears  on  the  &ce  of  the  section.  In 
my  opinion,  the  10th  section,  when  it 
speaks  of  the  "  respective  rights  of 
secured  and  unsecured  creditors,"  means 
creditors  who  were  at  the  commencement 
of  the  winding-up  secured  or  unsecured, 
and  refers  to  the  proof  of  their  debts 
and  the  consequences  of  snch  proof,  and 
does  not  affect  any  additional  or  pecaliar 
rights  which  such  proving  parties  may 
have.  Here,  at  the  date  of  the  winding- 
up,  the  landlords  were  not  secured  ere- 
ditoTB,  although  they  had  the  peculiar 
right  of  levying  a  distress  which,  if 
exercised,  might  possibly  have  given  them 
a  security.  No  doubt  the  rent,  is  a  ''  debt 
provable  "  in  the  winding-up,  but,  in  my 
opinion,  the  10th  section  does  not  import 
into  a  winding-up  the  34th  section  of  the 
Bankruptcy  Act,  1869,  so  as  to  give  a 
creditor  in  a  winding-up  any  additional 
rights  to  those  he  would  have  had,  had 
that  section  not  been  passed. 

Appeal  accordingly  allowed  with  costs, 

SoKciton — Chappie,  Welch  &  Chappie,  for  appel- 
lants ;  Poole,  Hughes  &  Poole,  for  reBpoDdent. 
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[IN  THE  COURT  OF  APPEAL.] 

Bankbuptct. 

Jambs,  L.J. 

Brett,  L:  J.      I  In  re  Wilkinson  ;  ex  parte 

Cotton,  L.J.    /  stubbins. 

1881, 
March  17,  24. 

Bankrupt  Trusiee^Breach  of  Trust — 
ScUe  of  Qoods  a^d  Application  of  Pu/rchase" 
money  to  make  good  Breach  of  Trust — 
Vohmta/ry  Preference — Act  of  Bankruptcy 
— The  Bankruptcy  Act,  1869,  ss,  6  (jsub-s. 
2)  and  92. 

A  trustee^  who  had  misappropriated  trust 
funds  and  was  also  insolvefit,  mformed  his 
co-trustee  of  his  position,  a/nd  induced  him 
to  purchase  of  him  certain  goods,  and  ap- 
plied the  purchase-money,  with  the  know- 
ledge  of  kU  co-trustee,  in  making  good  his 
breach  of  trust : — Held,  that  the  transaction 
was  not  an  act  of  bankruptcy  vnthin  section 
6,  sub-section  2,  of  the  Bankruptcy  Act, 
1869,  as  being  a  fraudulent  tramfer  of 
property,  nor  a  fraudulent  preference  of 
the  trust  estate  within  the  92nd  section  of 

the  Act, 

A  mvre  voluntary  tramfer  impeachable 
only  on  ihe  ground  tluU  it  is  a  preference 
by  a  debtor  of  a  creditor  is  fwt  an  act  of 
bankruptcy. 

This  was  an  appeal  firom  the  decision 
of  Bacon,  C.J. 

The  debtor  and  one  Gannt  were  the 
execators  of  the  will  of  one  J.  Speight, 
deceased,  and  were  both  engaged  in  the 
wool  trade  at  Bradford. 

In  November,  1878,  the  debtor  in- 
formed Gbnnt  that  he  was  in  great  pecu- 
niary difficolties,  and  had  been  nsing  for 
his  own  purposes  some  of  the  testator's 
money  and  wanted  to  pay  it  back,  and 
confessed  to  have  taken  some  2,000Z.  of 
the  trust  estate,  and  induced  Gkkunt  to 
purchase  of  him  some  wool,  at  a  price 
to  be  fixed  by  some  London  brokers. 
Gaunt  paid  the  debtor  2,050Z.  for  the 
wool,  and  waited  while  the  debtor  went 
and  paid  that  sum,  and  a  further  sum  of 
68Z.  11*.,  to  the  credit  of  the  executorship 
accounts  at  a  bank  where  that  account 
was  kept,  and  when  the  debtor  returned 
he  gave  Gaunt  the  pass-book  of  the  exe- 
Ontors,  who  took  it  away  with  him. 
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In  January,  1879,  the  debtor  filed  his 
liquidation  petition. 

The  County  Court  Judge,  on  the  appli- 
cation of  the  trustee  in  liquidation,  held 
that  the  transaction  between  the  debtor 
and  Craunt  was  fraudulent  and  yoid  as 
against  the  trustee  in  liquidation,  and 
ordered  C^unt  to  pay  the  trustee  the 
sum  of  2,050Z.,  with  interest  at  four  per 
cent.,  from  the  26th  of  Noyember,  1878. 

Gaunt  appealed. 

The  Chief  Judge  held  that  the  transac- 
tion was  neither  a  fraudulent  preference 
nor  a  fraudulent  transfer  under  the  6th 
section  of  the  Bankruptcy  Act,  1869,  and 
discharged  the  order  of  the  County  Court 
Judge. 

Against  this  decision  the  trustee  in 
liquidation  appealed. 

Mr.  Wills  and  Mr,  B.  Tindal  Athimon, 
for  the  appellant. — ^The  sale  of  the  wool 
was  a  fraudulent  transfer  of  his  property 
for  the  purpose  of  defeating  the  distribu- 
tion of  his  estate  amongst  his  creditors 
within  the  meaning  of  sub-section  2  of 
section  6  of  the  Bankruptcy  Act,  1869, 
and  therefore  an  act  of  bankruptcy.  It 
was  also  a  fraudulent  preference,  because 
Ghiunt,  as  representing  the  trust  estate, 
was  a  creditor.  It  was  a  payment  made 
yoluntarily  and  with  the  knowledge  of 
Ghiunt.  The  debtor  was  clearly  insolyent 
at  the  time,  and  the  payment  to  the  trust 
fund  was  a  yoluntary  preference  of  the 
trust  estate.    They  also  referred  to 

Exparte  Boon^  41  Law  Times,  N.S. 

42; 
Ex  parte  The  Hibemian  Joint-Stock 

Banking  Company^  14  Ir.  Chanc. 

Bep.  113 ; 
Thompson  y.  Freeman.  1  Term  Bep. 

156. 
Mr.  Winshw  and  Mr.  Weet^  for  Gaunt, 
were  not  called  upon. 

Jahss,  L.J.— The  facts  of  the  case  are 
few  and  not  in  dispute.  The  debtor 
applied  to  his  co-trustee,  (Jaunt,  and 
onered  to  sell  him  a  large  quantity  of 
wool,  amounting  in  yalue  to  2,050Z. 
Gaunt  was  reluctant  to  buy  it,  but  to 
induce  him  to  make  the  purchase  the 
debtor  communicated  to  him  that  he  was 
in  great  difficulties,  as  he  appears  in  fact 


to  haye  been,  his  bankers  haying  refused 
him  any  further  credit,  and  also  that  he 
had  misappropriated  trust  moneys  bdong- 
ing  to  a  trust  estate  of  which  he  and 
Ghbunt  were  trustees,  and  he  told  him  in 
effect  that  he  wanted  to  sell  the  wool  in 
order  to  raise  money  to  make  good  that 
de&dcation.  Thereupon  Gaunt  was 
minded  to  make  the  purchase,  and  be 
agreed  to  make  it  at  a  price  to  be  fixed 
by  means  of  samples  which  were  to  be 
sent  to  a  London  broker,  who  was  to  fix 
the  proper  trade  price  for  them.  This 
being  agreed  to,  the  money  was  paid  to 
the  debtor,  who,  with  the  knowledge  of 
Gaunt,  immediately  went  to  a  hank  in 
which  there  was  a  joint  trust  account  in 
the  names  of  the  trustees,  and  paid  tbe 
purchase-money  to  the  trust  account  so 
as  to  make  good  his  deftdcation.  The 
wool,  the  subject-matter  of  the  contract, 
did  not,  as  it  turned  out,  amount  inyidue 
to  the  purchase-money  paid,  but  an 
additional  quantity  was  subsequoitlj 
added  to  make  up  the  yalue.  After  the 
bankruptcy,  which  did  not  take  place 
until  two  months  after  this  transaction, 
the  tnistee,  hayins  inyestigated  the 
matter,  applied  to  i£e  County  Court  for 
an  order  directed  against  the  trust  es- 
tate— that  is,  against  both  the  trustees  as 
representing  the  trust  estate — ^to  restore 
the  money  which  had  been  so  paid  to  the 
bankers  to  the  trust  account.  Upon  the 
hearing  before  the  County  Court  Jadge 
he  was  not  persuaded,  to  accede  to  the 
application  in  the  form  in  which  it  was 
noade;  he  declined  to  make  any  order 
against  the  trust  estate  as  such,  but  he 
found  his  way  to  make  an  order  against 
one  of  the  two  trustees — ^that  is,  against 
Mr.  Gaunt,  the  purchaser — on  the  gronnd 
of  a  yoluntary  preference.  He  worked  it 
out  in  this  way :  He  considered  thai  the 
2,050Z.  which  was  paid  under  the  circain- 
stances  I  haye  mentioned  was  a  loan  from 
the  one  trustee  to  the  other  to  enable  him 
to  make  good  the  defalcation,  and  that 
then  the  goods  were  deliyered  by  way  of 
yoluntary  preference  in  satisfaction  of  the 
debt  which  had  been  so  created.  The 
Chief  Judge  was  of  opinion  that  this 
yiew  of  the  transaction  coxdd  not  be  sos- 
tained;  but  whether  it  could  or  oonld 
not  be  impeached  upon   other  grounds. 


Vol.  50.] 


MICHAELMAS  1880  to  MICHAELMAS  1881. 


549 


In  re  Wilkinson;  ex  parte  Stubbiru  (App,),  Sankr, 


it  wonld  be  impossible  to  convert  that 
which  was  really  a  payment  in  respect  of 
goods  to  be  delivered  into  a  loan,  and  then 
to  treat  the  delivery  of  the  goods  as  a 
payment  or  satisfaction  of  that  loan.  In 
that  view  I  entirely  concur.  It  is  im- 
possible, as  it  seems  to  me,  that  the  trans- 
action can  be  converted  from  that  which 
it  was  into  something  which  it  was  not, 
in  order  to  bring  m  the  doctrine  of 
voluntary  preference.  And,  in  truth,  that 
view  of  the  case  was  abandoned  before 
ns.  It  was  admitted  by  the  appellant's 
counsel  that  they  could  not  sustain  it. 
But  it  was  pressed  upon  us  that  the  orde^ 
of  the  County  Court  Judge  could  be  sus- 
tained on  the  ground  that  the  sale  was 
itself  a  fraudulent  transfer — that  is,  that 
the. transferring  goods  to  a  purchaser  for 
value  with  the  view  of  using  the  purchase- 
money  for  a  voluntary  preference,  the 
purcluiser  knowing  of  this  intention,  was 
a  fraudulent  conveyance  or  transfer  within 
the  meaning  of  me  6th  section  of  the 
Act.  It  appears  to  me  that  that  view 
cannot  be  sustained.  In  truth,  a  mere 
voluntary  transfer,  impeachable  only  on 
the  ground  that  it  is  a  preference  of  a 
particular  creditor,  has  never  been  held 
to  be  in  itself  a  fraud  or  an  act  of  bank- 
ruptcy. It  may  be  impeachable  on  the 
ground  that  it  is  voluntary  ;  but  it  is  im- 
possible, as  it  appears  to  me,  to  hold  that  a 
mere  voluntary  transfer  is  of  itself  an  act 
of  fraud.  And  if  that  is  not  fraudulent 
within  any  principle  of  law,  it  would  be 
equally  impossible  to  say  that  a  sale  be- 
comes fraudulent  because  there  is  an  in- 
tention in  the  mind  of  the  vendor  to  use 
the  purchase- money  for  the  purpose  of 
making  a  voluntary  preference,  the  pur- 
chaser knowing  that  that  is  the  motive 
of  the  sale  and  the  intention  of  the 
vendor  with  respect  to  the  proceeds  of  the 
sale.  It  appears  to  me  that  it  would  be 
an  extravagant  extension  of  any  notion 
of  fraud  under  the  bankruptcy  law  to 
hold  that  such  a  sale  under  such  circum- 
stances is  of  itself  a  fraudulent  act  or  an 
act  of  bankruptcy. 

It  was  then  contended  that  the  appel- 
lant might  fall  back  on  the  original  form 
of  the  application  to  the  County  Court 
Judge  for  an  order  against  the  trust  es- 
tate as  such  to  restore  the  money  which 


had  been  paid  to  the  credit  of  the  two 
trustees  in  the  banking  account  of  the 
trust  estate,  on  the  ground  that  that 
payment  was  a  voluntary  preference  of 
the  trust  estate.  It  appears  to  me  that 
that  view  also  cannot  be  sustained.  If 
a  debtor  on  the  eve  of  insolvency  sells 
goods  in  order  that  he  may  restore  money 
which  he  has  stolen  from  his  master  or 
anybody  else,  and  does  restore  the 
money,  it  seems  to  me  impossible  to  hold 
that  such  a  payment  can  be  treated  as  a 
fraudulent  preference  of  a  creditor. 

Beett,  L.J.,  and  Coiton,   L.J,,   con- 
curred. 

Aj[>pe(il  dismissed  vdth  costs. 


Solicitors — S.  S.  Seal,  agent  for  Kawson,  George  & 
Wade,  Bradford,  for  appellant ;  W.  &  J.  Flower 
&  Nufisey,  agents  for  Killick  &  Co.,  Bradford, 
for  respondent. 


[IN  THE  COURT  OF  APPEAL.] 

Jambs,  L.J.  ^ 

BbETT,  L.J.  I  THB  LONDON  AND  SUBURBAN 

Cotton,  L.J.  >     land  and  BuiLDma  com- 

1881.  I        PANT  I'.    HELD.* 

Jan.  21.    J 

Beershop — Oovenant — Off  Licence, 

A  covenant  that  no  building  to  be  erected 
on  a  plot  of  land  should  be  used  as  a^^  pub- 
lie-house^  tavern  en'  beershop,^*  was  held  to 
be  broken  by  the  sale  in  a  shop  erected  on 
that  land  of  beer  under  an  off  licence  autho- 
rising  the  sale  of  beer  not  to  be  d/rwnk  on 
the  premises. 

By  deed  dated  the  19th  of  July,  1870, 
a  plot  of  land  forming  part  of  a  building 
estate  was  conveyed  by  the  plaintiff 
company  to  Watkins  in  fee,  subject  to 
the  provisions  of  an  indenture  dated  the 
7th  of  December,  1867.  This  deed  con- 
tained a  covenant  by  each  of  the  pur- 
chasers of  the  several  lots  of  land  sold 
by  the  company  with  the  company,  and 
also  with  the  other  purchasers,  for  the 
observance    of    the  following  condition 

*  See  HoU  §•  Co-  ▼•  Collyer,  Ante,  p.  311 ;  Law 
Rep.  16  Ch.  D.  718. 


550 


OHAKOBBY  DIVIBION. 


[N. 
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(among  otlierB)  :  *'  On  no  piece  of  land 
except  those  namberad  290,  394,  424  and 
608  on  the  said  plan  shall  any  pablio- 
honse,  tavern  or  beershop  be  bnilt^  nor 
shall  any  messnage  or  other  bnilding  to 
be  erected  on  any  piece  of  land  be  con- 
verted into  or  nsed  as  such." 

Watkins  execnted  the  deed  on  the  19th 
of  Jnly,  1870.  The  plot  of  land  pnr- 
chased  by  Watkins  was  not  one  of  the 
four  above-nnmbered  lots.  Part  of  his 
lot  he  let  in  1873  to  the  defendant.  The 
defendant  erected  a  shop  on  it,  and  ob- 
tained an  off  licence,  nnder  which  he  was 
empowered  to  sell  beer  at  the  shop  not  to 
be  drank  on  the  premises,  and  sold  beer 
accordingly  nnder  the  licence. 

The  company,  who  still  owned  other 
parts  of  the  estiftte,  brought  an  action  to 
restrain  the  defendant  from  using  his 
shop  ''as  a  public-honse,  tavern  or  beer- 
shop." 

A  demurrer  by  the  defendant  was  over- 
ruled by  the  MaBter  of  the  Bolls  on  the 
authority  of 

The  Bishop  of  8t,  Albans  v.  BaU 
tershy,  4/  I^bw  J.  Bep.  Q.6.  571 ; 
Law  Rep.  3  Q.B.  D.  369. 

The  defendant  appealed. 

Mr,  Ohitiy  and  Mr,  Oaldecott  asked  the 
Court  to  overrule 

The  Bishop  of  8L  Albans  v.  Bat- 
tersby  {ttbi  supra)  ; 
referred  to  the  definition  in  Btsm's 
Justice  (29th  ed.  1845,  p.  59) — the  edition 
current  in  1867 — "A  beerhouse  or 
shop  is  a  house  in  which  beer  and  ale  is 
sold  by  retail  to  be  drunk  or  consumed  on 
the  premises ;  "  and  contended  that  the 
word  "  beershop  "  had  acquired  a  techni- 
cal meaning  in  the  trade,  as  a  house  where 
beer  was  sold  by  retail  to  be  drunk  on 
the  premises.     They  referred  to 

The  London  a/nd  North  Western  BaiL 

way  Oompany  v.   OameU^  39  Law 

J.  Bep.  Ghauc.  25;  Law  Bep.  9 

Eq.  26 ; 

Jones  V.  Bonsy  39  Law  J.  Bep.  Chanc. 

405  ;  Law  Bep.  9  Eq.  674 ; 
Fease  v.  Ooats^  36  Law  J.  Bep.  Chanc. 

57 ;  Law  Bep.  2  Eq.  688 ; 
11  Geo.  4  and  1  Will.  4  c.  64; 
4  &  5  Will.  4.  c.  85 ; 
26  &  27  Vict.  c.  33.  s.  1. 


Field,  Apf, 

Mr.  Davey  and  Mr.  Tyssen^  for  tha  cWS^* 
pany,  were  not  called  upon. 

Jambs,  L.J. — ^We  must  give  eflEect  to 
the  plain  intention  of  the  parties  to  the 
deed    of  the  7th    of  December,     1867. 
The  object  of  introducing  the  covenant 
in  question  into  the  deed  was  evidentlj 
to  prohibit  any  sale  of  beer  which  ^wonld 
diminish  the  value  of  the  lots  speoified 
as  those  on  which  the  sale  was    to   l» 
authorised.      The   word  "beershop  "    in 
its  natural  sense  means  a  shop  for  the 
sale  of  beer,  as  a  grocer's  shop  is  »  sliop 
for  the  sale  of  grocery.    But  it  Ls   saad 
that  some  particular  species  of  shop  most 
be  meant  by  reason  of  the  word  barvixig 
acquired    a    particular   meaning  ix&   ^^ 
trade.     The  word  *' beerhouse"  had  •^ 
quired  such  a  meaning,  but  there  i0    ^^, 
thing  to  shew  that  the  word  "  beer^l^^P 
has  any  technical  sense. 

Brett,  L,J. — There  are  many  '*'^^^ 
and  phrases  which  in  business  hav^  ^1 
quired  a  meaning  other  than  the  ordi^^/ 
meaning,  and  where  in  a  business  lagn^ 
ment  such  words  and  phrases  are  uae(f  jU 
is  proper  to  construe  them  according  ^ 
that  other  meamng.     But  when  Wot^ 
are  used  in  an  agreement  whioh  have  not 
acquired  anv  other  meaning  they  are  to 
be  construedf  according  to  Uieir  ordinaiy 
meaning  unless  the  context  appears  to 
shew  that  they  are  not  so  used.    Here 
two  words  are  used  which  have  acquired 
a  meaning  different  from  the  orduuuy, 
namely,  "public-house"  and  "tavero," 
and  if  the  word  "  beerhouse  "  had  bera 
used  that  would  be  another  word  with 
such  an  acquired  or  technical  meaning. 
But  the  word  "  beershop  "  has  not  ac- 
quired a  peculiar  meaning,  and  therefora 
must  be  construed  according  to  the  ordi* 
nary  construction  as  meaning  a  place  and 
a  shop  where  beer  is  sold.     It,  therefore, 
includes    a    beerhouse,    but    some^ong 
more — a  place  where  beer  is  sold  and  yet 
is  not  a  beerhouse — and  the  case  sto*®^ 
is  one  which  is  struck  at  by  the  cove- 
nant. 


Cotton,  L.  J.— I  agree  with  Lord  J«»s*a« 
Brett  as  to  the  rule  which  ought  to  g^ 
us  in  construing   the  word.      Ha^ 
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word  **  beershop  "  acquired  at  the  time  of 
the  lease  any  peculiar  meaning  P  In  my 
opinion  it  had  not.  A  shop  means  a  place 
where  goods  are  sold  by  retail ;  a  beer- 
shop,  therefore,  is  a  place  where  beer  is 
sold  by  retail,  and  it  is  immaterial  whe- 
ther it  is  consumed  on  the  premises  or 
not.  The  word  indades  a  beerhouse,  bat 
also  a  shop  where  beer  is  sold  to  be  drank 
off  the  premises. 


Solicitors — ^T.  W.  Rogers,  for  plaintiflb;  Shum, 
GrofismaD,  Grossman  and  Prichard,  for  defen- 
dants. 
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Hall,  V.C. 
1881. 
April 

SettlemerU — Breach  of  Trust — Employ- 
ment  of  Trust  Fwnd  in  Trade — Profits 
CLccrued — "  Oorpus  *'  or  Income. 

Hie  plaintiff  was  tenant-forMfe  under 
ihe  settlement  executed  on  her  mamage^ 
part  of  the  settled  property  consisting  of  a 
sum  of  15,500Z.  This  sum  was  allowed  to 
remain  in  the  hands  of  the  plaintiff*  s  father, 
who  employed  it  in  trade,  he  covenanting 
at  his  death  to  pay  it  to  the  trustees.  Upon 
the  death  of  the  father  10,0O0L,  part  of  the 
15,500Z.,  was  allowed  to  remain  in  the 
business,  such  investment  being  unautho^ 
vised  by  the  settlement.  Large  profits  ac- 
crued to  the  10,0002.,  some  of  which,  with 
the  plaintiff* 8  consent,  had  been  paid  to  her 
husband: — Held,  that  the  plaintiff  was 
entitled  in  respect  of  income  to  four  per  cent, 
on  the  origintU  10,000Z.  and  upon  all  accre- 
tions of  profits  retained  and  employed  in 
the  business,  and  that  the  rest  of  the  profits 
must  be  regarded  as  capital  subject  to  the 
trusts  of  the  settlement,  and  must  be  made 
good  out  of  the  husband* s  estate,  so  far  as 
he  had  received  any  part  thereof 

By  a  settlement  executed  in  January, 
1860,  on  the  marriage  of  the  plaintiff 
(then  Anna  Elizabeth  Mumm)  with  Cap- 
tain C.  E.  Hill,  the  sum  of  16,500i.,  which 
was  then  with  the  plaintiff's  consent  in 
the  hands  of  her  father,  J.  E.  Mumm,  was 


Piad,  App, 

assigpied  to  J.  W.  Hill  and  J.  B.  Mumm 
upon  trust  as  soon  as  they  received  the 
same  to  invest  it  in  the  stocks,  funds  and 
securities  mentioned  in  the  settlement, 
and  to  pay  the  income  thereof  to  the 
plaintiff  during  her  life  for  her  separate 
use,  without  power  of  anticipation,  and 
after  her  death  upon  certain  trusts  for 
the  benefit  of  Captain  Hill,  if  he  should 
survive  her,  and  of  the  issue  of  the  mar- 
riage ;  and  if  she  should  die  leaving  no 
child  who  being  a  son  should  attain  the 
age  of  twenty-one,  or  being  a  daughter, 
should  attain  that  age  or  marry  then  upon 
trust  for  J.  B.  Mumm  if  then  living,  and 
if  then  dead  upon  trust  for  his  children 
then  living,  and  the  issue  then  living  of 
such  as  should  be  dead  equally  j^er  stirpes; 
and  upon  the  death  of  J.  B.  Mumm,  if 
there  should  be  no  child  or  issue  of  a 
deceased  child  then  living,  then  upon 
trust  for  the  children  of  J.  E.  Mumm 
then  living,  and  the  issue  then  living  of 
such  as    should    be    dead    equally   per 


The  settlement  contained  a  covenant 
by  J.  E.  Mumm  to  pay  to  the  trustees  the 
said  sum  of  15,5002.,  and  until  the  same 
should  be  wholly  paid  to  pay  interest 
thereon  or  on  so  much  thereof  as  should 
for  the  time  being  remain  unpaid  at  the 
rate  of  five  per  cent,  per  annum ;  and  a 
declaration  that  it  should  not  be  lawful 
for  the  trustees  to  compel  payment  of  the 
15,500Z.  or  any  part  thereof  for  the  term 
of  ten  years  from  the  day  of  the  solemni- 
sation of  the  marriage,  if  the  said  J.  E. 
Mumm  should   so  long  live,  but  if  he 
should  die  before  the  expiration  of  the 
said  term  of  ten  years,  then  the  payment 
of  the  15,500Z.  might  be  enforced  against 
his  heirs,   executors  or  administrators; 
and  further,  that  if  during  the  marriac^e 
the  plaintiff  or  Captain  Hill  in  her  right 
should  become  possessed  of  or  entitled  to 
any  real  or  personal  property  to  the  value 
of  2002.  or  upwards  for  any  estate  or  in- 
terest whatsoever,  the   same  should  be 
settled  upon  the  trusts  thereinbefore  de- 
clared of  the  16,5002. 

J.  E.  Mumm  died  in  1863  intestate, 
leaving  his  widow,  Elizabeth  Mumm,  and 
the  plaintiff  and  the  defendants,  J.  B. 
Mumm  and  B.  J.  Mumm,  and  three  other 
children,  surviving  him. 
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Down  to  tbe  time  of  his  death  no  part 
of  the  15,500L  had  been  paid  to  the  tras- 
tees  of  the  settlement.  Daring  his  h'fe 
J.  E.  Mamm  carried  on  business  as  a 
champagne  shipper  and  importer  at 
Kheims  and  in  London,  nnder  the  name 
of  *' Jules,  Mumm  &  Co.,"  and  at  his 
death  the  capital  belonging  to  and  em- 
ployed bj  him  in  the  Kheims  bnsiness 
amounted  to  36,00OZ,,  of  which  the  sum 
of  10,0002.,  representing  part  of  the 
15,5002.,  was  appropriated  to  the  plaintiff 
and  placed  to  her  capital  account  in  the 
books  of  the  firm  of  Jules,  Mumm  &  Go. 
at  Rheims. 

On  the  24th  of  March,  1868,  articles  of 
partnership  were  entered  into  between 
Elizabeth  Mumm,  the  widow  of  J.  E. 
Mumm,  the  defendant,  J.  B.  Mumm,  and 
the  plaintiff,  whereby,  among  other  things, 
it  was  agreed  that  they  should  carry  on 
the  business  at  Kheims  for  a  period  of 
ten  years  from  the  Ist  of  January,  1868, 
and  that  the  capital  should  consist  of 
36,0002.,  whereof  the  share  of  the  plain, 
tiff  amounted  to  10,0002.,  and  that  in- 
terest at  the  rate  of  five  per  cent,  should 
be  paid  to  each  partner  on  the  share  of 
capital  contributed  by  him  or  her,  and 
that  the  profits  should  belong  to,  and  the 
losses  be  borne  by,  the  partners  in  propor** 
tion  to  their  respective  shares  of  the 
capital. 

It  was  further  provided  that  no  partner 
should  withdraw  any  part  of  the  share  of 
profits  due  to  him  or  her  until  the  capital 
of  the  firm  should  have  become  increased 
to  40,0002.,  but  might  draw  the  interest 
of  his  or  her  share  annually,  and  might 
allow  his  or  her  share  of  the  profits  to 
remain  in  the  business,  and  that  conse- 
quent accretions  to  the  original  capital 
should  bear  interest  at  the  rate  of  five  per 
cent.,  and  that  in  case  the  capital  became 
larger  than  should  be  necessary  for 
the  purposes  of  the  partnership,  it  might 
be  reduced  by  payments  of  accumulations 
to  the  respective  partners. 

During  his  life  Captain  Hill  acted  as 
manager  of  the  London  business,  and  re- 
mittances were  sent  from  Bheims  on 
account  of  the  interest  due  to  the  plaintiff, 
and  with  her  consent  were  carried  to  the 
credit  of  the  account  of  Captain  Hill  with 
the  London  house,  and  he  drew  against 


such  account  at  his  pleasure.  As  the 
bnsiness  increased  very  large  accumula- 
tions of  profits  accrued  to  the  capital, 
and  considerable  sums  were  from  time  to 
time  remitted  by  the  firm  at  Bheims  on 
account  of  the  plaintiff's  share,  and  all 
these  sums  were  carried  to  the  credit  of 
Captain  Hill's  current  account  in  the 
books  of  the  London  house. 

Before  the  expiration  of  the  articles  of 
partnership  of  1868  fresh  articles  were 
entered  into  on  the  2nd  of  May,  1877, 
for  a  term  of  five  years  from  the  Ist  of 
January,  1878,  the  capital  being  120,0002., 
of  which  the  plaintiff's  share  amounted 
to  24,0002. 

By  his  will,  dated  the  7th  of  August, 
1874,  Captain  Hill  devised  his  real  estate 
to  the  plaintiff  for  her  life,  with  remainder 
in  fee  to  the  defendant,  J.  W.  Hill,  and 
after  making  various  bequests  of  personal 
estate  he  bequeathed  the  residue  of  his 
estate  to  the  plaintiff  and  the  defendants, 
Arthur  Hill  and  B.  J.  Mumm,  upon  tmst 
to  sell  and  convert  the  same  as  in  the 
said  will  directed,  and  to  invest  the  pro- 
ceeds upon  the  securities  therein  men- 
tioned, and  to  pay  the  inoome  of  snch 
investments  to  the  plaintiff  for  her  life 
for  her  separate  use,  with  remainder  to 
the  testator's  three  brothers,  J.  W.  Hill, 
F.  C.  Hill  and  Arthur  Hill,  and  their 
children  as  therein  mentioned,  and  the 
testator  appointed  the  plaintiff  and  the 
defendants  Arthur  Hill  and  B.  J.  Mamm 
joint  trustees  and  executors  of  his  wiU. 

Captain  Hill  died  on  the  7th  of  Jane, 
1878,  without  having  had  any  children, 
and  without  having  revoked  or  altered 
his  will,  which  was  proved  on  the  24th  oi 
June,  1878,  by  two  of  the  executors. 

In  this  action,  which  was  broaght  by 
the  plaintiff  against  the  trustees  of  the 
settlement  and  her  co-executors,  under 
the  will  of  Captain  Hill,  for  the  execntion 
of  the  trusts  of  the  settlement,  and  for 
the  administration  of  the  trusts  of  the 
will,  the  question  arose,  whether  the  ac- 
cumulations of  profits  on  the  plaintiff's 
share  in  the  capital  of  the  business,  which 
had  been  received  by  Captain  Hill  and 
expended  by  him,  should  be  treated  as 
part  of  the  capital  of  the  trust  fund  ^ttlod 
by  the  settlement,  in  which  cas^  they 
would  have  to  be  refunded  out  ^f  ^ 
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estate,  or  whether  they  should  be  treated 
as  the  income  of  the  settled  fund  to  which 
the  plaintiff  was  entitled  under  the  trusts 
of  the  settlement. 

Mr,  Oraham  Hastmgs  and  Mr,  Eigby, 
for  the  plaintiff. — ^Where  there  has  been 
an  investment  in  breach  of  trust  and 
profits  have  been  made,  the  tenant-for-life 
is  entitled  to  interest  at  five  per  cent., 
and  all  beyond  that  must  be  considered 
as  an  accretion  to  the  capital. 

Mr,  Armitsteady  for  the  trustees  of  the 
settlement. — I  submit  that  the  plaintiff 
is  only  entitled  to  interest  at  four  per 
cent,  on  the  original  10,000Z.,  and  that 
all  the  accumulations  must  be  regarded 
as  capital — 

Straker  v.  Wilson^  40  Law  J.  Rep. 
Ghanc.  630;  Law  Bep.  6  Ghanc. 
508. 
Mr.  W.  Pearson  and  Mr.  Langioorthy^ 
for  J.  W.  Hill,  one  of  the  trustees  of  the 
settlement  and  a  residuary  legatee  under 
the  will. — ^We  submit  that  these  profits 
should  be  regarded  as  income — see 
Stroud  V.  Ovryer^  28  Beav.  130. 
Unless  they  can  be  brought  within  the 
covenant  to  settle  after-acquired  property 
they  cannot  be  considered  as  capital;  and 
as  to  that,  see 

Toumshend  v.  Harrowhy^  27  Law  J. 
Rep.  Ghanc.  563;  4  Jur.N.S.353. 
They  also  referred  to 

Oreen  v.  BriUen^  42  Law   J.  Rep. 

Ghanc.  187; 
Broum  v.  Oellatly,  Law  Rep.  2  Ghanc. 
751, 
Mr,  Bohinson  and  Mr.  H.  J.  Hood^  for 
F.   G.  HiU  and  Arthur  Hill,  residuary 
legatees  under  the  will. — All  these  sums 
were  either  paid  to  the  plaintiff  and  by  her 
handed  over  to  her  husband,  or  paid  to 
bim  with  her   knowledge  and  consent. 
We  submit  that  they  must  be  treated  as 
income — see 

Townend  v.  Townend,  1  Giff.  201. 

Hall,  V.G.  —  With  regard  to  the 
amount  of  interest,  it  seems  to  me  that  1 
ought  not  to  go  beyond  four  per  per 
cent.,  and  that  it  would  be  altogether  in- 
consistent with  principle  to  allow  five  per 
cent.  Gonsidering  the  transaotion  to  be 
unauthorised,  as  I  certainly  do,  I  do  not 
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see  any  principle  upoii  which  I  could  allow 
five  per  cent.,  and  I  am  not  aware  of  any 
authority  upon  which  1  could  proceed  in 
allowing  more  than  four  per  cent.  That 
is  what  was  done  in  the  case  of  Qriffiihs 
V.  Porter  (1)  ;  and  I  will  also  mention  in 
reference  to  this  point  the  case  of  Davies 
V.  Hodgson  (2),  where  the  Master  of  the 
Rolls  only  gave  the  cestui  que  trusts  a 
sum  equal  to  the  dividends  on  the  original 
sum  of  stock.  It  was  stock  that  had 
been  sold  and  put  into  an  unauthorised 
investment,  and  he  would  only  give  a 
sum  equal  to  the  dividends.  That  is 
another  authority  against  the  general 
observations  of  the  Master  of  the  Rolls 
in  the  case  of  Stroud  v.  Qtoyer.  I  con- 
fess that  as  regards  Stroud  v.  Owyer  I 
cannot  understand  the  principle  of  that 
decision.  But  it  is  not  necessary,  as  Mr. 
Graham  Hastings  has  said,  to  question 
that  decision  under  the  particular  facts 
and  circumstances  of  the  present  case. 
There  are  observations  of  the  Master  of 
the  Rolls  in  that  case  drawing  a  distinc- 
tion between  the  non-conversion  of  exist- 
ing investments  and  the  putting  into  an 
unauthorised  investment  a  fund  not  al- 
ready invested,  the  reasoning  of  which  1 
really  cannot  follow.  That  disposes  of 
the  question  of  interest.  With  reference 
to  the  investment  being  a  breach  of 
trust,  it  seems  to  me  to  be  plain  in  this 
case  that  it  was  a  breach  of  trust  to  allow 
this  fund  to  remain  in  the  business,  and 
1  must  follow  the  rule  and  hold  that  the 
tenant-for-life  is  only  entitled  to  interest 
at  the  rate  of  four  per  cent,  upon  the 
money  so  improperly  invested,  and  that 
all  beyond  that,  however  produced, 
whether  by  capitalisation  of  income  or 
otherwise,  mast  be  taken  as  being  and 
constituting  the  capital  of  the  trust  fund. 
That  applies  not  only  to  the  original  sum, 
but  to  all  accretions  thereto  in  the  shape 
of  profits  arising  from  the  use  of  the 
fund  in  the  business,  whether  such  accre- 
tions were  dealt  with  as  income,  or  were 
accumulated,  and  all  beyond  that  on 
which  four  per  cent,  is  allowed  must  be 
treated  as  bemg  capital.  That  being  so, 
it  seems  to  me  to  dispose  of  the  whole 
case  with  this  one  exception,  that  it  was 

(1)  25  Beav.  286. 

(2)  Ibid.  177 ;  27  Law  J.  Bep,  Chane.  449. 
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said  that  some  portion  of  the  four  per. 
cent,  which  I  am  going  to  allow  has  it- 
self oontribated  to  acoretionB  and  ac- 
comnlations ;  and  I  suppose,  strictly 
speaking,  if  the  parties  desire  it,  they 
woald  bo  entitled  (althoagh  I  am  not 
aware  of  any  case  in  which  it  has  been 
done)  to  have  it  ascertained  how  much 
of  the  fand  has  arisen  from  interest  at 
four  per  cent,  which  the  party  was  en- 
titled to. 

Mr,  Btghy. — ^It  is  only  in  the  case  of 
five  per  cent,  being  allowed  that  any  snch 
qaestion  could  arise  on  the  iignres. 

Hall,  V.C. — ^Very  well.  Then  it  was 
contended  in  argument  that  these  moneys 
or  some  of  them  were  received  substan- 
tially  by  the  wife,  and  then  paid  over  by 
her  to  the  husband,  so  that  no  claim  in 
respect  of  them  can  be  tenable.  What 
I  have  said  as  to  treating  them  as  capital 
of  course  disposes  of  that  also,  because  if 
they  are  capital  they  are  subject  to  the 
trusts  of  the  settlement,  and  there  is  an 
end  of  it. 

But  independently  of  that  I  should 
have  great  dij£culty  indeed  in  a  case  of 
this  kind  in  coming  to  the  conclusion 
that  this  lady,  a  married  woman,  re- 
strained from  anticipation,  has,  under 
the  circumstances  which  are  before  me, 
deprived  herself  of  the  right  to  assert 
that  those  sums  ought  to  be  treated  as 
capital,  and  therefore  subject  to  the  trusts 
of  the  settlement.  That  would  seem  to 
me  to  be  getting  behind  the  restraint 
upon  anticipation  very  substantially.  The 
observations  which  will  be  found  in  the 
case  of  Dame8  v.  Hodgson  (2)  deal  with 
that  very  point,  and  would  dispose  of  that 
argument  if  it  were  necessary.  The  re- 
sult is,  therefore,  that  the  plaintiff  is 
entitled  to  interest  at  four  per  cent,  on 
the  original  sum  of  10,0002.  employed  in 
the  business,  and  upon  every  sum  which 
from  time  to  time  has  been  added  thereto 
and  become  part  thereof. 


SolicitOTB— Emmet  &  Sod,  for  plaintiff;  Darley  & 
•  Cumberland,  agents  for  Newstead  &  Wilson, 
for  defendants. 


^1881  1  ^***^THBGBBATAU8TRALUH 

April  7:9.    >    ^^^    '^P'^    ^"^^• 

<^     %  I        APPLBTAJID'S  CASK. 

Oompany — Winding-up — FuUy  paid^n^ 
Shares — Proof  for  Breach  of  Omirad  to 
aUot. 

A,j  the  holder  of  debentures  of  a  UmUsd 
company  f  by  arrangement  with  the  eompamy 
excham^ed  his  debentures  for  shares  in  (he 
company,  which  were  issued  to  him  asfiMy 
paid  up.  No  contract  in  writing  in  resped 
to  the  shares  was  fled  with  the  Begistrar 
of  Joint-Stock  Companies,  as  required  ly 
section  25  of  the  Companies  Act,  1867,  afuE 
accordingly,  in  the  winding  up  of  the  eom- 
pavy,  A,  was  held  liable  as  conMbtUory  in 
respect  of  the  shares  as  unpaid  shares:^ 
Held,  thai  A,  was  entitled  to  prove  in  ike 
winding-up  against  the  company  for 
damages  in  respect  of  their  breach  of  con* 
tract  in  not  issuing  to  him  fuUy  paid-up 
shares, 

Mudford's  Oase  (49  Law  J.  Bep. 
Ghanc.  452 ;  Law  Bep.  14  Gh.  D.  634) 
followed,  Houldsworth  v.  The  City  of 
Glasgow  Bank  (Law  Bep.  5  App.  Cm. 
317)  distinguished. 

Adjourned  summons. 

The  applicant,  Mr.  Appleyard,  was  the 
solicitor  and  one  of  the  directors  of  tbe 
above  company,  and  prior  to  November, 
1873,  he  was  the  holder  of  two  deben- 
tures of  the  oompany  for  5002.  Tbeee 
debentures  had  been  assigned  to  Apple- 
yard  by  one  Kavanagh,  who  was  the 
promoter  of  the  company,  in  consideration 
in  part  of  money  lent  and  in  part  of  se^ 
vices  rendered.  On  the  24th  of  No* 
vember,  1873,  these  two  debentures  were, 
by  agreement  between  Appleyard  and 
the  company,  surrendered  by  Appleyard 
to  the  company  in  exchange  for  500  A 
shares  of  22.  each,  which  were  allotted  to 
Appleyard  as  fully  paid-up  shares.  No 
contract  or  agreement,  however,  respeeting 
the  shares  was  registered,  in  acoordaooe 
with  the  25th  section  of  the  Companies 
Act,  1867,  and  accordingly  Mr.  Apple- 
yard  was,  upon  the  application  of  the 
liquidator,  held  liable  bv  nis  Lordship  and 
by  the  Ooort  of  Appeid  as  a  oontribtitorf 
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in  the  windiog-ap  of  the  componj  in 
respect  of  these  shares.  The  case  as 
argued  before  the  Vice-Ghanoellor  is 
reported  49  Law  J.  Bep.  Ghanc.  290. 

Mr.  Applejard,  having  paid  calls  in 
the  windiDg-ap  to  a  considerable  amonnt, 
acting  npon  the  anthoritj  of  the  decision 
of  the  yice-Ghancellor  in 

Mw^ord^s  0a9e  (ubi  supra)^ 
took  oat  a  summons  for  leare  to  prove  in 
the  winding-up  in  respecfc  of  the  breach 
of  contnct  on  the  part  of  the  company  to 
allot  to  him  fully  paid-up  shares.  The 
chief  clerk  had  refused  the  application 
npon  the  ground,  as  it  was  stated, 
amongst  others,  that  the  decision  in 

Mudford's  Oase  (ubi  supra) 
was  in  conflict  with  that  of  the  House  of 
Lords  in  the  case  of 

Houldetoorth  v.  The  OUy  of  Glasgow 
Bank  (ubi  supra)^ 
and  this  summons  was  adjourned  into 
Court.  The  present  report  deals  only 
with  the  question  of  the  right  of  Mr. 
Appleyard  to  prove,  assuming  the  validity 
of  the  contract  to  allot  to  him  fully  paid-up 
shares.  The  further  facts  in  the  case, 
however,  and  the  arguments  raised  by 
counsel  appear  from  the  previous  report 
and  from  the  judgpnent  of  his  Lordship. 

Mr,  Bigby^  for  Appleyard. — ^The  right 
of  proof  is  fully  established  by 
Mudford^s  Ocue  (ubi  supra), 
Houldswar^  v.  The  OUy  of  Olasgow 

Bank  (ubi  supra) 
has  no  application  to  the  present  case. 
That  was  a  case  of  fraudulent  misrepre- 
sentation, and  proceeded  upon  the  ground 
that  the  only  remedv  of  the  shareholder 
was  by  rescission  of  the  contract,  and  that 
after  the  winding-up  this  remedy  was 
not  available.  In  truth  there  the  share- 
holder got  what  he  had  bargained  for. 
This  is  a  simple  case  of  breach  of  con- 
tract; the  shareholder  has  not  got  the 
article  he  bargained  for,  namely,  fully 
paid-up  shares,  and  he  is  therefore  en- 
titled to  prove  for  damages. 

In   re  Stapleford  voUiery  Oompany. 

Barrow's   Gase^  49  Law  J.  Bep. 

Ghanc.  498 ;  Law  Bep.  14  Gh.  D. 

432, 
is  a  direct  authority  that  the  circumstance 
that  Mr.  Appleyaid  was  an  officer  of  the 
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company  does  not  affect  his  right  of  proof. 
He  referred  also  to 

White's  Oase^  48  Law  J.  Bep.  Ghanc. 
820 ;  Law  Bep.  12  Gh.  D.  611 ; 
and 

In  re  The  Droiknch  Salt  Company, 
43  Law  J.  Bep.  Ghanc.  581. 
Mr,    W,  Pearson   and   Mr,    Orosvenor 
Woods,  for  the  liquidator. — 

Houldsworth  v.  The  Oiby  of  Glasgow 
Bank  (vhi  supra) 
is  directly  in  point.  The  judgments  of 
the  Lords  are  based  upon  the  principle 
that  after  the  winding-up  of  a  company 
the  creditor  who  is  also  a  partner  can- 
not come  into  competition  with  the  other 
creditors.  See  in  particular  the  judg- 
ment of  Lord  Hatherley,  p.  333,  and  see 
also 

Burgess's  Gase,  49  Law  J.  Bep. 
Ghanc.  541 ;  Law  Bep.  15  Gh.  1). 
507. 
Even  if  there  was  a  valid  contract  to 
allot  fully  paid-up  shares,  Mr.  Appleyard 
is,  by  his  own  neglect,  debarred  firom 
ckkiming  the  benefit  of  it,  because  it  was 
his  duty  as  the  solicitor  of  the  company 
to  see  to  the  registration  of  the  contract. 
There  is  no  case  in  which  an  agent  has 
recovered  for  breach  of  contract  against 
the  principal  where  the  breach  was  oc- 
casioned by  the  agent's  own  de&ult.  They 
referred  also  to 

The  Midland  Oreat  Western  Railway 

Oompany  of  Ireland  v.  Johnson,  6 

H.L.  Gas.  798. 

Mr.  Bigby,  in    reply. — ^The    company 

cannot  set  up  as  a  defence  to  Mr.  Apple- 

yard's  claim  an  act  of  negligence  on  his 

part  by  which  they  have  been  in  £ELCt 

benefited. 

Our,  adv.  vuU, 

Hill,  V.G.  (on  May  2). — ^Mr.  Apple- 
yard  having  been  put' on  the  list  of  con- 
tributories  in  respect  of  500  A  shares 
seeks  to  prove  in  the  winding-up  against 
the  company  in  respect  of  an  alleged 
breach  of  contract  by  the  company  that 
he  should  have  500  A  sluu^es  fully 
paid  up. 

It  was  said  by  the  liquidatoi  that  the 
alleged  contract  was  not  shewn  to  have 
been  entered  into.  It  appears  to  me  that 
the  alleged  contract  is  established   by 
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minutea  of  proceedings  of  the  directors  at 
board  meetings  and  the  allotment  and 
registration  of  the  shares.  Something 
was  said  as  to  the  contract  for  the  pur- 
chase of  the  mine  not  being  enforceable, 
bat  the  contract  has  not  been  set  aside 
and  has  been  acted  npon,  and  I  cannot 
act  on  the  present  occasion  on  the  view 
that  the  contract  should  be  treated  as 
wholly  void.  Indeed  I  have  not  bad 
evidence  submitted  to  me  establishing 
such  a  case.  The  company  seems  to 
have  taken  possession  and  sunk  shafts 
therein  during  a  period  of  six  months. 
(See  the  report  of  Appleyard*8  Oase  in 
the  Law  Journal.)  Mr.  Appleyard  ob- 
tained by  assignments  from  Kavanagh, 
who  was  treated  as  one  of  the  vendors 
of  the  mine,  two  debentures  of  the  com- 
pany given  by  the  company  for  500Z. 
each  in  part  payment  of  the  purchase- 
money  for  the  mine,  and  it  was  in  con- 
sideration of  his  Riving  up  these  deben- 
tures  to  be  cancelled  that  the  company 
issued  to  Appleyard  the  shares  in  respect 
of  which  he  has  been  placed  on  the  list 
of  contributories.  It  was  said  that  Ap- 
pleyard did  not  give  any  consideration 
for  the  debentures,  and  that  if  he  did  the 
consideration  was  promotion-money,  and 
that  in  either  case  the  shares  were  not 
acquired  for  any  valuable  consideration,  or 
at  all  events  not  such  consideration  as  the 
Courts  would  recognise.  The  evidence  as 
to  the  consideration  for  the  debentures 
is  not  altogether  clear,  but  I  am  not  able 
to  say  (the  debentures  having  in  fact 
been  given  in  part  payment  of  the  pur- 
chase-money for  the  mine)  that  the 
giving  up  the  debentures  should  be  con- 
sidered as  not  being  any  consideration 
for  the  issuing  of  the  shares,  or  that 
Appleyard  should  be  treated  as  having 
received  these  debentures,  and  in  substi- 
tution for  them  the  shares,  as  promotion- 
money,  and  therefore  unable  to  make 
any  claim  upon  the  company  that  the 
shares  should  be  fully  paid-up  shares. 

It  appears  to  me  that  the  consideration 
was  in  part  recompense  for  money  lent 
and  in  part  services  rendered  to  Kavanagh 
by  Appleyard  as  his  solicitor.  Fraud  on 
the  part  of  Appleyard  has  not  been  sug- 
gested. On  the  whole  I  think  the 
liquidator  has  not  made  out  a  case  in 


opposition  to  the  clidm  fonnded  on  the 
shares  being  held  by  Appleyard  without 
consideration  or  as  representing  promo, 
tion-money.  I  have  above  aasumed,  bat 
not  decided,  that  if  such  case  had  been 
made  out  in  evidence  the  claim  weald 
have  been  thereby  displaced. 

It  was  said  tha^  Appleyard  might  and 
should  have  had  a  proper  contract  regis- 
tered, particularly  as  he  was  a  diiedor 
and  the  solicitor  of  the  company,  and 
then  he  would  not  have  been  put  on  the 
list  of  contributories,  and  thus  it  is  his 
own  fault  if  he  suffers  loss  under  the 
contract.  It  appears  to  me  that  this  is 
not  an  answer  to  Appleyard's  claim. 
His  not  having  done  tlus  is  not  a  loss  to 
the  company,*  and  the  creditors  of  the 
company  are  benefited  by  the  omissioD. 
However,  there  was  no^  I  consider,  a 
duty  cast  on  Appleyard  which  can  be  set 
up  as  a  bar  to  the  claim. 

It  was  said  that  the  contract  betweea 
Appleyard  and  the  company  was  «Krv 
vires.  This  does  not  so  appear  to  me. 
Although  the  articles  of  association  pro- 
vided for  payment  of  the  purchase-money 
on  the  leases  being  assigned  to  the  com- 
pany, they  also  gave  to  the  directors 
ample  powers,  acting  nnder  which  thej 
could  and  did  arrange  for  part  payment 
by  issuing  debentures,  and  nnder  which 
they  could  issue  to  Appleyard  shares  folly 
paid  up. 

In  Mudford^s  Oase  I  acted  on  a  oontnd 
by  a  company  to  give  fully  paid-up  shares 
as  a  valid  contract  and  allowed  a  proof. 
I  think  that  what  I  have  said  disposes  of 
the  alleged  specialties  in  the  present 
case ;  and  this  being  so,  I  must  hold  that 
Mr.  Appleyard  is  entitled  to  prove  in  the 
winding-up,  unless  Mudford^i  Oase  is 
shewn  not  to  be  law.  He  claims  to  prove 
in  respect  of  his  payments  made  or  to  he 
made  for  calls  on  the  shares,  and  I  think 
he  is  entitled  to  such  proof.  As  to  my  de- 
cision in  Mudford^s  Oase,  I  considered  mj 
decision  to  be  supported  by  what  was  said 
by  Lord  Justice  Cotton  in  WhUeU  (kss. 
He  said,  ''  He  must  make  such  a  claim  as 
he  can  in  respect  of  damages  for  the  non- 
completion  by  the  company  of  the  con- 
tract into  which  they  have  entered ;"  and 
Lord  Justice  James  said  that  "  this  order 
would  be  without  prejudice  to  any  qoM- 
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tion  whether  Mr.  White  is  entitled  to  any 
damages  against  the  company."  It  was, 
however,  contended  that  the  decision  in 
Hotddsworih  y.  The  Gity  of  Glasgow  Bank 
shews  that  the  decision  in  Mvdford^a  Oase 
is  wrong.  I  hare  considered  that  case 
and  the  several  judgments  delivered  hy 
the  Lords.  The  judgment  of  Lord  Gaims 
was  mainly  relied  on,  and  some  passages 
in  his  and  the  other  judgments  are  said 
to  be  fikvourable  to  the  liquidator's  con- 
tention in  the  present  case.  The  case  was 
one  not  of  contract  but  of  fraudulent 
misrepresentation,  and  it  is  to  be  observed 
that  Lord  Cairns  (see  p.  325)  placed  re- 
liance on  this,  namely,  that  damages  for  a 
fraud  committed  on  the  shareholder  by 
the  company  cannot  be  intended  to  be 
ioduded  in  the  contract  to  take  the 
shares  ;  and  he  afterwards  said  the  claim 
was  inconsistent  with  the  contract  into 
which  he  had  entered,  and  that  in  making 
the  claim  he  was  approbating  and  repro- 
bating. It  was  considered,  and  no  doubt 
rightly,  that  the  shareholder  there  had  by 
contract  devoted  the  assets  to  the  pay- 
ment of  the  debts  and  liabilities  of  the 
company,  and  that  a  claim  for  damages 
in  respect  of  a  fraud  practised  on  him 
was  not  in  contemplation  of  the  parties, 
and  from  the  nature  of  the  case  was  ex- 
cluded by  the  parties. 

The  observations  of  Lord  Selbome  in 
his  judgment  (see  p.  329)  seem  to  me  to 
recognise  the  shareholder's  rights  as  being 
in  ordinary  cases  the  same  as  those  of  a 
stranger,  the  case  of  a  claim  founded  on 
a  fraudulent  procuring  of  a  person  to 
take  shares  being,  however,  distinguish- 
able from  other  claims  of  the  shareholder 
for  the  reasons  stated  in  the  judgment, 
especially  because,  as  Lord  Selbome  con- 
sidered, it  would  involve  his  getting  from 
his  co-shareholders  full  indemnity  with- 
out himself  contributing  to  the  claim, 
although  the  contract  was  not  and  could 
not  be  rescinded. 

The  judgment  of  Lord  Hatherley  is, 
perhaps,  more  general  and  favourable  to 
the  contention  of  the  liquidator,  but  it 
should,  I  think,  be  read  as  applicable  only 
to  the  case  with  which  their  Lordships 
had  to  deal.  Lord  Blackburn  guards  his 
judgment  in  a  manner  which,  I  think, 
prevents  its  applying  to  the  present  case. 
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On  the  whole,  I  think,  the  case  cannot  be 
deemed  to  be  applicable  to  a  case  of  con- 
tract like  the  present,  and  I  therefore 
think  the  present  case  must  be  considered 
to  be  governed  by  Mudford^s  Case. 


Solicitors — Charles  Appleyard,  the  applicant,  in 
person;  West,  King,  Adains  &  Co.,  for  the 
U^uidator. 


Hall,  V.G.  1  In  re  the  london,  bombat 

1881.  >      AND  MEDITEBBANBAN    BAHK 

April  12.  J      (limitbd). 

Company —  Winding-up — Shares  taken 
hy  Kushamd  in  name  of  Wife — Oontribt*- 
toriea, 

D.  in  1864  applied  for  300  sTiares  in  a 
hanky  100  in  his  oum  name  and  200  in  the 
name  of  M,,  his  wife,  and  paid  the  deposit 
on  the  whole  300.  M,  was  ignorant  of  the 
transaction.  D,  subscribed  the  memorandum 
and  articles  of  association  for  himself  and 
M,  and  paid  all  calls  on  the  shares,  T%e 
company  went  into  liquidation  in  1866,  and 
J),  died  soon  afterwards^  having  within  a 
year  from  the  winding-up  sold  and  trans^ 
ferred  140  of  the  200  shares  allotted  to  M. 
M,  was  placed  on  the  A  list  vn  respect  of  the 
60  shares  and  on  the  B  list  in  respect  of 
the  140  shares,  and  her  separate  estate 
being  insufficient  to  mset  the  calls,  the 
liquidator  applied  to  have  the  B  list  recti' 
fied  by  placing  the  executors  of  D,  thereon 
in  respect  of  the  140  shares : — Held,  thai  as 
the' company  had  accepted  M,  as  a  share^ 
holder  and  there  had  been  no  concealment 
of  the  nature  of  the  transaction,  the  estaie  of 
D,  could  not  be  charged. 

Adjourned  summons. 

The  bank  was  incorporated  in  the  year 
1864  as  a  limited  company,  and  in  the 
same  year  Sorabjee  Jehangeerjee  Daver 
applied  for  and  paid  the  deposit  on  300 
shares  in  the  company — 100  in  his  own 
name  and  200  in  that  of  his  wife  Mher- 
bai. 

The  300  shares  were  duly  allotted  to 
Sorabjee  Daver  and  Mherbai  respectively, 
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and  the  former  thereupon  snbscribed  the 
memorandam  and  articles  of  association 
in  respect  of  all  the  shares,  the  snbscrip- 
tion  in  the  case  of  the  200  shares  allotted 
to  Mherbai  being  in  the  words,  '*  Sorabjee 
Jehangeerjee  Daver  for  Mherbai  his  wife." 

Sorabjee  paid  the  deposit  on  the  whole 
of  the  shares,  and  in  the  receipt  given  to 
him  for  the  amonnt  of  the  deposit  paid  in 
respect  of  the  200  shares  the  money  was 
expressed  to  be  '*  received  from  Mherbai, 
wife  of  Sorabjee  Jehangeerjee  Daver/' 
and  each  receipt  was  indorsed  by  Sorabjee 
as  follows :  "  Sorabjee  Jehangeerjee  Daver 
for  Mherbai  his  wife.** 

The  company  was  ordered  to  be  wound 
up  in  June,  1866. 

In  the  end  of  the  year  1865  and  begin- 
ning of  1866,  140  of  the  200  shares  were 
sold  and  transferred  by  six  separate  deeds 
of  transfer  to  other  persons,  the  transfers 
being  in  two  cases  executed  in  the  follow- 
ing words:  '* Mherbai,  wife  of  Sorabjee 
Jehangeerjee,  by  Sorabjee  Jehangeerjee ;  '* 
and  in  the  remaining  cases,  '*  Sorabjee 
Jehangeerjee  Daver  for  Mherbai  his  wife." 

Sorabjee,  by  his  will  dated  the  8th  of 
March,  1868,  gave«all  his  real  and  personal 
estate  to  Mherbai,  and  appointed  her  and 
her  two  sons  his  executors. 

Sorabjee  died  on  the  13th  of  March, 
1868.  On  the  8th  of  August,  1868,  the 
name  of  Mherbai  was  settled  on  the  A 
list  of  contribatories  in  respect  of  the  60 
shares  allotted  in  her  name  and  not  trans- 
ferred before  the  winding-up  of  the  com- 
Eany,  and  on  the  7th  of  February,  1878, 
er  name  was  settled  by  the  chief  clerk 
on  the  B  list  in  respect  of  the  140  shares 
which  had  been  so  transferred.  On  the 
7th  of  March,  1879,  a  summons  was  taken 
out  by  Mherbai's  solicitor  that  her  name 
should  be  removed  from  the  list  in  respect 
of  the  140  shares,  or  that  the  list  might 
be  rectified  by  stating  that  she  was  a 
contributory  only  in  respect  of  her  separate 
estate  at  the  time  when  she  was  registered 
a  member  of  the  company ;  and  on  the 
hearing  of  the  summons  before  Hall,  V.G., 
on  the  30th  of  April,  1879,  it  was  decided 
that  she  was  only  liable  to  the  extent  of 
the  separate  estate  to  which  she  was 
entitled  or  which  she  had  power  to  dis- 
pose of  during  coverture. 

Such  separate  estate  being  quito  in- 


adequate to  meet  the  calls  made  on  the 
shares,  the  present  application  was  made 
by  the  liquidator  seeking  to  have  the  B 
list  of  contributories  rectified  by  inserting 
therein  the  names  of  Mherbai  and  her  two 
sons  as  executrix  and  executors  of  Sorab- 
jee instead  of  the  name  of  Mherbai  in 
respect  of  her  separate  estate,  in  order  to 
render  Sorabjee's  estate  liable  to  pay  all 
calls  made  on  the  140  shares.  It  i4>peared 
from  a  letter  written  in  1874  by  the 
liquidator's  agent  in  Bombay  to  Mherbai, 
that  the  liquidator  was  then  aware  of  the 
fact  that  Mherbai  was  a  widow. 

Mr,  Qraha/m  Hastings  and  Mr.  White' 
home,  for  the  liquidator. — This  was  Sorab- 
jee's own  contract ;  he  only  made  use  of 
his  wife's  name  as  a  substitute  for  his 
own;  his  estate  therefore  ought  to  be 
held  liable — ^see 

In  re  The  Hereules  Inswrance  Com* 

pany,     Pugh  and  SharmaWs  Case, 

41  Law  J.  Bep.  Chano.  580 ;  Law 

Bep.  13  Eq.  566 ; 
and 

In  re  The  Imperial  MereoMtUe  OreiU 

Assoetation.    Bichardsan^s  Oase,  44 

Law  J.  Bep.   Ghana   252;  Law 

Bep.  19  Eq.  588. 
Mr.  Bohinsan  and  Mr.  Phipson  BeaU 
for  Mherbai  and  her  co-executors. — ^We 
submit  that  the  only  person  who  can  be 
put  upon  the  B  list  in  respect  of  theee 
shares  is  Mherbai.  The  application  was 
made  by  Sorabjee  in  the  name  of  MberfaaL 
Her  name  was  put  on  the  list  of  memben 
by  the  company  and  she  was  dealt  with 
as  a  member  for  four  years.  Sorabjee's 
name  cannot  now  be  put  on  the  list  on 
the  ground  that  Mherbai  was  simply  a 
trustee  for  Sorabjee — 

In  re  The  Great  Wheal  Bumf  Mms9 

Oompany.   King*s  Case,  40  Law  J. 

Bep.   Chano.  361;  Law  Bq».  6 

Chanc.  196 ; 
and 

In   re  The  Humbet  Ironworks  a»d 

Shipbuilding  Company.   WUUam't 

Oase,  45  Law  J.  Bep.  Chanc.  48; 

Law  Bep.  1  Ch.  D.  576, 
are  conclusive  on  this  point. 

Sorabjee  has  never  been  a  shareholder 
of  this  company  in  respect  of  these  shares, 
and  his  executors  oannot  now  be  pot  on 
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the  list  of  oontribntories  without  making 
a  newoontract  between  the  parties.  There 
is  nothing  to  prevent  a  married  woman 
being  a  shareholder  in  a  joint-stook  oom« 
panj — see 

The  Leeds  Banking  Oomncmf.  MaU 
thewman's  Oase^  36  Law  J.  Rep. 
Ghano.  90 ;  Law  Bep.  3  Eq.  781. 

Pugh  and  Bharman'i  Oase  (vhi  stipra) 
differs  materially  from  the  present  oase. 
It  was  an  application  for  slukres  made  in 
a  false  name,  and  frand  was  committed. 

Eichard8on*$  Oase  (ub%  eupra) 
was  the  case  of  a  person  taking  shares  in 
the  name  of  an  infant  and  is  distinguish- 
able firom  the  present  case.  The  liquidator's 
contention  must  also  fail  on  the  ground 
of  delay,  he  haying  been  aware  since  1874 
that  Mherbai  was  a  widow. 

Mr.  Oraham  Haetings,  in  reply. — This 
is  not  a  case  of  trustee  and  cestui  q-ue  trusty 
but  simply  one  of  contract.  We  must 
look  at  sections  38  and  23  of  the  Act  to  see 
who  are  to  be  contributories.  These 
sections  taken  together  define  a  contri- 
bntoTy  as  "  a  subscriber  to  the  memoran- 
dum of  association  and  erery  other  person 
who  has  ag^reed  to  beeome  a  member  and 
whose  name  is  entered  on  the  register." 
Sorabjee,  we  submit,  did  lume  to  become 
a  member,  and  we  ask  the  Uourt  to  rectify 
the  register  by  putting  him  on  the  list. 

King's  Oase  (ubi  supra) 
is  distinguishable  from  the  present  case 
on  the  same  ground  on  which  Lord  Justice 
Hellish  distinguished  it  from 

The  Wheal  Emily  Mining  Oompany. 
Oox's  Oase,  4  De  Gez,  J.  A;  S.  53 ; 
33  Law  J.  Bep.  Ghanc.  145, 
which  was  there  relied  upon.    And 

WiUiams*8  Oase  (utn  supra) 
is  one  of  that  class  of  cases  where  trans- 
fers hare  been  registered  by  means  of 
misrepresentation  of  the    character    or 
person  of  the  transferee. 

Here  the  application  for  shares  was 
made  by  Sorabjee  without  the  knowledge 
and  consent  of  his  wife ;  it  cannot  there- 
fore be  said  that  she  was  a  trustee  for  him. 
On  the  other  hand,  he  was  the  real  con- 
tracting party,  and  was  not  the  less  so 
because  he  used  the  name  of  his  wife—- 
see  also 

In  re  The  Oohre  Oopper  Mining  Oom» 
pony.    Weston's  Case^  39  Law  J. 
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Ghanc.  614, 
which  is  important  both  as  to  the  point  of 
law  and  also  on  the  question  of  delay. 

Hall,  V.G. — ^This  case  has  been  ex- 
tremely well  argued,  and,  so  far  as  I  know, 
there  is  no  case  of  a  similar  kind  to  be 
found.  The  contention  on  behalf  of  the 
liquidator  is  that  the  case  is  to  be  treated 
as  one  in  which  a  person  has  applied  for 
and  taken  shares  in  another's  name,  so 
that  upon  the  true  name  being  discovered 
that  name  will  thereupon  be  put  upon  the 
register  by  way  of  rectification  in  lieu  of 
thename  originally  put  forward.  The  hus- 
band being  dead  and  the  object  being  to 
render  his  estate  liable,  it  is  said  that  the 
case  must  be  considered  just  as  though 
the  process  of  rectifying  Uie  register  had 
been  gone  through ;  and  the  reg^ter  being 
treated  as  rectified,  the  case  is  brought 
within  the  provisions  of  the  Act  of  Parlia- 
ment, because  we  then  have  a  person  who 
agreed  to  take  the  shares  and  who  is  on 
the  register  in  respect  of  the  shares.  Of 
course  that  is  not  the  actual  state  of 
things  here,  but  upon  the  case  presented  to 
the  Court  it  is  said  that  it  must  be  sup- 
posed that  that  process  has  been  gone 
through  and  the  matter  put  in  that  posi- 
tion.  Now  there  is  no  case  that  I  am 
aware  of  in  which  that  rectification  has 
been  made,  where  the  name  has  been  put 
upon  the  register  deliberately  by  the  com- 
pany without  any  fraud  or  concealment 
whatever. 

In  the  present  case  the  facts  were 
stated  to  the  company  on  the  application 
for  the  shares ;  the  applicant  said  that 
he  desired  to  have  so  many  shares  al- 
lotted to  himself  and  so  many  to  his 
wife.  I  will  take  it  as  established  that  he 
paid  the  money  payable  on  application 
and  allotment.  He  told  the  directors  that 
they  were  to  pat  the  shares  in  the  name 
of  his  wife.  It  now  appears  (and  that 
circumstance,  as  shewn  from  her  affi- 
davit, seems  to  have  been  the  sheet- 
anchor  of  this  application)  that  the  wife 
was  not  informed  of  it  and  knew  nothing 
about  it,  and  that  some  year  or  so  aftcrr 
the  shares  were  allotted  it  suited  the  bus- 
band's  purpose  to  dispose  of  some  of  them, 
and  that  he  did  so,  the  wife  being  equally 
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iffDorant  of  that.  That  circnmstance  of 
the  ignorance  on  the  part  of  the  wife  is 
made  nse  of  as  fortifying  the  case  of  the 
liquidator  on  the  present  application. 

But  it  appears  to  me  that  the  whole  of 
the  facts  haying  been  commnnicat<ed  to 
the  company,  I  cannot  assame  that  the 
applicant  for  the  shares  intended  to  prac- 
tise any  fraud  on  them  by  pnttiug  forward 
the  name  of  his  wife  as  the  holder  or 
allottee  of  the  shares.  The  object  which 
is  imputed  to  the  husband  was  that  he 
sought  to  save  himself  from  liability  by 
not  having  the  shares  in  his  own  name ; 
but  from  the  circumstances  of  the  case, 
looking  at  the  whole  transaction  and  the 
position  of  the  parties,  I  draw  the  con- 
clusion that  the  transaction  was  meant 
to  be  what  it  purported  to  be — that  the 
husband  meant  to  make  a  provision  for 
his  wife  by  means  of  these  shares,  and 
that,  meaning  that,  he  requested  that 
the  shares  should  be  put  into  her  name. 
The  non-communication  to  her  of  the  fact 
that  the  shares  had  been  put  into  her  name 
could  not  have  the  effect  of  varying  the 
actual  operation  of  the  transaction.  The 
shares  were  in  her  name,  and  although 
she  as  a  married  woman  was  under  a  dis- 
ability in  respect  to  them,  and  although 
the  company  were  in  a  peculiar  position 
with  reference  to  any  claim  against  her 
which  they  might  make  in  respect  to  them, 
yet  they  thought  fit  for  whatever  it  might 
be  worth  to  accept  her  liability  as  a  share- 
holder. It  is  said  that  she  had  no  sepa- 
rate estate,  but  that  was  apparently  a 
matter  for  enquiry  on  the  part  of  the 
company.  They  made  no  enquiry.  They 
may  have  trusted,  and  very  likely  did,  to 
the  money  being  found  for  paying  the 
calls  on  those  shares,  or  in  default  to  the 
remedy,  which  I  presume  they  had — the 
ordinary  remedy  of  forfeiture  of  the 
shares ;  and  matters  in  all  probability 
were  very  likely  to  have  gone  on  accord- 
ing to  the  inception  of  the  transaction , 
if  the  oompany  had  prospered  and  gone 
on  (which  I  mustassume  the  parties  at  that 
time  contemplated  wonld  be  the  case)  as  a 
continuing  and  paying  company.  In  that 
state  of  things  the  moneys  to  pay  the 
calls  would  in  all  probability  have  been 
found,  not  out  of  the  separate  estate,  there 
beiT^or  none,  but  either  by  the  husband 


or  by  the  dividends,  which  might  have 
accrued  upon  these  shares,  being  aocomn- 
lated  and  applied  for  that  pnrpose  or  in 
some  other  way.  But  I  do  not  find  here 
that  element,  which  I  think  exists  in  all 
those  cases  in  which  the  party  has  been  put 
upon  the  register  who  is  not  the  person 
whose  name  was  originally  on  the  register. 
I  do  not  find  any  case  in  which  that  hu 
been  done  where  there  has  been  no  con- 
cealment of  the  real  transaction  from  the 
company,  and  the  oompany  have  thought 
fit  to  accept  the  person  as  a  shareholder. 
There  is  no  misrepresentation  or  conceal, 
ment  here,  as  to  infancy  or  otherwise 
which  will  enable  the  Court  to  act.  The 
application  to  rectify  the  roister  (if  it 
conld  have  been  made  at  all)  ought  to 
have  been  made  by  the  oompany  imme- 
diately after  the  transaction  took  place, 
and  certainly  they  can  be  in  no  better 
position  now  than  they  would  have  been 
if  they  had  come  to  the  Court  imme- 
diately afterwards.  It  is  said  that  the 
real  position  of  things  was  not  known  bj 
the  company — ^that  they  did  not  know  that 
the  wife  had  not  been  applied  to  to  give 
her  consent.  In  fact,  their  case  is  at- 
tempted to  be  made  out  by  what  has  sub- 
sequently happened,  namely,  their  asoer- 
taining  that  the  wife  was  not  oommani- 
cated  with,  and  was  not  aware  of  the 
transfer  and  subsequent  dealings  with  the 
shares  by  her  husband.  Some  part  (A 
these  circumstances  could  not  have  been 
brought  forward  immediately  when  the 
transaction  took  place,  because  they  oc- 
curred subsequently,  but  although  they 
may  now  be  used  as  evidence  to  Aew  the 
real  nature  of  the  transaction,  yet  they  do 
not,  to  my  mind,  bring  the  present  case 
within  any  authority  which  has  been  re^ 
ferred  to  as  shewing  that  the  husband 
was  the  person  whose  name  ought  to  have 
been  upon  the  register  as  being  the  real 
applicant  for  the  shares  on  his  own 
account. 

I  must,  therefore,  acting  upon  the  two 
authorities  which  have  been  referred  to— 
namely,  WiUiam^s  due  (before  the  Mas* 
ter  of  the  Bolls)  and  King's  due  (before 
the  Court  of  Appeal) — consider  thai»  as 
far  as  this  case  is  to  be  decided  upon 
authority,  those  are  the  governing  cases 
rather  tnan  the  others  which  have  been 
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referred  to,  in  which  there  were  oirctun- 
Btanoee  which  certainly  onght  to  have 
been  disclosed  to  the  company  bat  which 
were  not  in  fact  disclosed. 

I  shall,  therefore,  dismiss  this  applica- 
tion with  costs. 


SoUcitOEB — Mnnns  &  Longden,  for  the  liqaidator; 
Lattej  &  Hart,  for  Mherbai. 
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Jambs,  L.  J.  ^ 

Lush,  L.J.  I  «,.„„«„     ^.„- 

1881  r  WATSON  V.  CAVl. 

Feb.  19.   J 

Appeal — WUhdrawai  oA  with  OonaetU  of 
BenondetU — WUhdrawal  of  WUhdrawal 
— Practice. 

An  appelUmi  ga/oe  notice  of  his  intention 
to  vriihdraw  hie  appeal,  ana  asJced  the  r0- 
spondenfe  consent  to  such  witJidraufalf  which 
was  given.  Two  days  afterwards  lie  gave 
notice  of  his  intention  to  proceed  with  the 
appeal : — Held,  that  the  withdrawal  could 
not  he  rescinded^  and  thai  the  appeal  could 
not  be  heard. 

Appeal  by  Mr.  Cave,  one  of  the  defen- 
dants in  the  action,  against  an  order  made 
by  the  Master  of  the  Bolls,  on  the  17th 
of  December,  1880,  which  was  passed 
and  entered  on  the  24th  of  December, 
1880. 

Cave  gave  the  plaintiff  notice  of  appeal 
from  this  order  on  the  18th  of  January, 
1881.  On  the  26th  of  January  his  so- 
Hcitor  wrote  the  following  letter  to  the 
plaintiff's  solicitor : — 

^*  I  propose  to  withdraw  the  appeal 
from  the  order  made  by  the  Master  of  the 
Bolls  on  the  17th  of  December  last. 
Please  hand  bearer  yonr  consent  to  the 
withdrawal  of  the  appeal.  My  client  will, 
of  coarse,  pay  yonr  proper  costs  of  the 
appeal.  In  the  event  of  your  not  con- 
sentinff  1  most  ask  yon  to  treat  this  letter 
as  witnont  prejndice." 

The  pUuntiflrs  solicitors  replied  on  the 
same  day :  '*  On  the  other  side  we  send 
yon  oar  consent  to  withdraw  the  appeal 
Vol.  ^.— Csamq. 


npon  payment  of  costs ;  oar  briefs  have 
been  delivered." 

On  tlie  28th  of  January,  the  defen. 
dant's  solicitors  (after  receipt  of  such 
consent)  again  wrote  as  follows :  — 

*'  When  I  wrote  my  letter  to  you  of  the 
26ih  inst.,  my  clients  were  under  a  mis- 
apprehension as  to  a  matter  of  fact,  which 
it  was  material  for  them  to  know  in  de- 
ciding  whether  to  proceed  with  the  appeal 
or  to  withdraw  it.  That  misapprehension 
has  to  day  been  removed,  and  it  is  now 
our  intention  to  proceed  with  the  appeal. 
I  write,  therefore,  without  a  moment's 
delay,  to  give  you  notice  that  I  no  longer 
propose  to  witndraw  the  appeal  from  the 
order  made  by  the  Master  of  the  Bolls  on 
the  17th  of  December  last^  and  that  it 
will  be  proceeded  with.'* 

The  plaintiff's  solicitors  replied  that 
the  notice  of  appeal  having  been  with, 
drawn,  and  they  having  consented  to  sach 
withdrawal,  the  appeal  could  not  now  be 
proceeded  with. 

The  defendant,  however,  persisted  in 
bringfing  the  appeal  to  a  hearing.  The 
plaintiff  filed  affidavits  in  answer  to  those 
filed  by  the  defendant  in  support  of  the 
appeal. 

On  the  opening  of  the  appeal, 

Mr.  Ohitty  (with  him  Mr.  MiUar  and 
Mr.  Mulligan)  took  the  preliminary  ob- 
jection that  the  defendant  having  with- 
drawn his  appeal  could  not  proceed 
with  it. 

Mr.  Kay  and  Mr.  Bighy  (with  them 
Mr.  Eomer  and  Mr.  0.  Ockoe),  for  the  ap- 
pellant, contended  that  as  the  appeid  had 
not  been  struck  out  they  could  proceed. 
When  an  order  was  made  in  Court  in  the 
presence  of  the  parties  by  consent,  it  was 
open  for  either  party  to  withdraw  that 
consent  at  any  time  before  the  order  was 
actually  drawn  up — 

Bogers  v.  Horn,  26  W.B.  432. 
The  appeal  could  have  been  struck  oat 
by  the  respondents  if  they  had  been  minded 
to  do  so,  and  until  struck  out  there  was 
hous  poBnitenticB  for  either  side.  The  in- 
jury caused  to  the  appellant  was  far 
greskter  than  anv  risk  incurred  by  the  re- 
spondents, as  the  result  of  this  technical 
objection  would  deprive  the  appellant  of 
all  right  of  appeal,  as  the  time  would 
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have  expired;  whereas  the  only  risk  of 
the  respondent  was  the  chance  of  having 
to  paj  costs,  which  the  appellant  would 
of  coarse  repay. 

Mr,  Ince^  Mr.  Orosvenor  WoodSy  Mr. 
Snagge  and  Mr,  Oreed^  for  other  parties. 

James,  L.  J.,  was  of  opinion  that  it  would 
be  peenmi  exempli  if  they  were  to  allow 
such  a  withdrawal  of  the  appeal  as  that 
which  was  contained  in  the  letter  of  the 
26th  of  January,  1881,  to  be  rescinded. 
In  this  case  it  was  true  that  within  two 
days  the  appellant  wrote,  withdrawing 
his  withdrawal.  But  it  might  have  been 
after  two  years,  and  it  was  impossible  to 
say  what  might  not  have  been  done  by  the 
respondents  in  the  meantime  on  the  faith 
of  such  withdrawal.  The  letter  of  the  26th 
of  January  could  not  be  treated  as  a  mere 
proposal  to  withdraw,  but  was  a  formal 
notice  by  the  appellant  of  his  intention  to 
withdraw  his  appeal,  and  to  avoid  further 
costs  he  asked  the  respondents  to  consent 
to  his  withdrawal.  The  respondents  gave 
their  consent,  and  if  the  appellant  wished 
afterwards  to  withdraw  his  withdrawal  and 
return  to  his  former  position,  his  proper 
course  would  have  been  to  have  appUed 
for  leave  to  give  fresh  notice  of  appeal. 
If  the  notice  of  withdrawal  had  been 
given  under  any  mistake  of  fact,  the 
Court  might,  upon  a  due  consideration 
of  all  the  facts,  nave  acceded  to  such  an 
application,  but  at  present  it  knew  nothing 
of  the  £Bbcts  of  the  case. 

Lush,  L.J.,  was  of  the  same  opinion. 
The  proposal  made  on  the  one  side,  and 
accepted  on  the  other  constituted  a  con- 
tract which  was  binding  on  the  parties, 
and  did  not  require,  in  order  that  it 
should  be  perfected,  that  the  appeal 
should  be  actually  struck  out  of  the  list. 
If  the  case  had  come  before  the  Court 
after  what  had  taken  place,  their  Lord- 
ships would  themselves  have  ordered  the 
appeal  to  be  struck  out.  The  proper 
course  for  the  appellant  would  have  been 
to  have  applied  for  leave  to  serve  his 
notice  of  appeal,  although  such  notice 
was  out  of  time,  and  if  he  could  have 
shewn  that  there  had  been  a  mistake  of 
a  serious  nature,  in  consequence  of  which 
he  ought*  to  be  allowed  to  withdraw  his 


notice  of  withdrawal,  the  Court  might 
have  given  leave.  As  it  was,  however^ 
they  knew  nothing  about  the  facts.  He 
was  of  opinion  that  the  proposal^  when 
once  accepted,  became  a  contract  by  which 
the  parties  were  bound. 

The  appeal  was  dismissed  with  costs, 
such  costs  not  to  include  the  respondents' 
costs  of  affidavits  filed  since  the  accept- 
ance by  him  of  the  withdrawal. 

Mr.  Kay  asked  for  leave  to  give  notice 
of  motion  to  enlarge  the  time  for  ap- 
pealing. 

The  Court  g^ve  leave,  but  no  motion 
was  subsequently  made. 


Solicitors— T.  Gave,  for  appellant;  Duignan  & 
Smiles ;  Markby,  Stewart  &;  Go. ;  J.  Neal ; 
Harrison,  Beall  &  Harrison ;  J.  B.  Batten  & 
Co. ;  G.  S.  &  H.  Brandon  ;  and  Travers,  Smith 
&  Co.|  for  the  various  respondents. 


1881  I  '^^  ATTOBHET-GBNERIL  V,  THE 

Feb    7         f      ^^^^  ^^^  CANONS  OF  MAN- 

May9!    J     ^™^^^- 

Oharity—Oharitahle  Trusts  Ad,  1855 
(16^  17  Vict.  c.  187),  M.  17,  62,  63— 
Action  against  Dean  and  Oanons — Ma/n- 
damus — Sanction  of  Charity  OommissionerSy 
whether  necessary. 

By  the  Farish  of  Manchester  Division 
Acty  1850,  it  was  enacted  that  the  defen- 
dantSy  after  certain  payments^  should  pay 
the  residue  of  the  capitular  revenue  to  the 
Ecclesiastical  Commissioners^  to  be  appUed 
(sfibject  to  certain  payments  ihereoui)  for 
the  benefit  of  the  rectors  and  ineumhents  of 
the  parishes  or  districts  vrUhin  the  parish 
of  Manchester  in  augmentation  of  their  in- 
canes,  and  the  defendants  were  to  render 
yearly  accomUs  to  the  EccLesiasHcal  Oom^ 
missioners  stating  the  particulars  and  iiems 
of  their  receipts  and  disbursements.  An 
action  having  been  brought  by  the  Attorn^' 
General  on  tJis  relation  of  the  rectors  and 
incumbents^    alleging    that    tJhe    acoowUs 
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rendered  by  the  defendants  contained  tm* 
proper  items  of  disbursement,  and  claiming 
a  dedaraiion  to  that  effect,  and  a  mandamus 
ordering  the  defendants  to  render  proper 
accounts,  the  defendants  demurred  on  the 
ground  that  it  did  not  appear  thai  the  action 
had  been  sanctioned  by  the  Charity  Oom* 
missioners  as  required  by  section  17  of  the 
Oharitahle  Trusts  Act,  1853  .—Held  (fol- 
lowing The  Attorney-Cteneral  t;.  Sicbey 
Sosaex  College,  15  W.B.  162),  that  aU 
though  by  section  62  the  defendants  as  a 
capUuiar  body  were  expressly  exempted 
from  the  operation  of  the  Act,  yet  section 
17  applied,  and  that  therefore  the  auction 
could  not  be  maintained  without  the  sanc^ 
tion  of  the  Oharity  Commissioners,  Held, 
further,  th<U  even  if  the  action  toere  to  be 
tretUed  as  a  mere  action  for  a  mandamus 
(and  therefore  prior  to  the  Judicature  Acts 
a  simple  common  law  action),  yet  inas- 
WMch  as  it  iswdved  the  investigation  of  the 
aeeownts  of  the  capitular  revenues  it  was 
wUhin  section  17. 

Semble,  a  mandamus  isa*^  proceeding  " 
within  the  meaning  of  that  section. 

In  re  Mejriok's  Charity  (24  Law  J. 
Bep.  Chanc.  669 ;  1  Jur.  N.S.  438)  con- 
sidered amd  explained. 

The  granting  of  their  sanction  by  the 
commissioners  is  not  mere  mcUter  of  form 
but  matter  of  etibstance  for  their  serious 
consideration, 

Demorrers. 

The  action  was  brought  by  the 
Attorney- General  on  the  relation  of  eleven 
cler^men,  rectors  of  parishes  or  districts 
in  lumohesier,  on  behalf  of  themselyes 
and  all  other  the  rectors,  inonmbents  or 
ministers  of  the  rectories,  parishes  or  dis- 
tricts existing  or  hereafter  to  be  consti- 
tuted within  the  parish  of  Manchester, 
save  the  dean  and  chapter  of  the  cathe- 
dral or  collegiate  church  of  Manchester, 
against  thie  dean  and  canons  of  Man- 
ohester  and  the  Ecclesiastical  Commis- 
moners  for  England,  and  the  statement  of 
claim  contained  allegations  to  the  follow- 
ing effect. 

The  constitution  of  the  cathedral  or 
college  of  Manchester  was  regulated  b^  a 
charter  of  King  Charles  1,  under  which 
the  college  was  to  consist  of  one  warden 
in  priest  s  orders  and  four  fellows  in 


priest's  orders,  two  chaplains  or  vicars 
and  four  singing  men  and  four  singing 
boys.  There  were  ako  to  be  a  sub-waiden, 
and  a  treasurer  or  bursar,  a  collector  of 
rents,  teacher  of  the  choristers,  an  organist 
and  a  bailiff,  of  whom  the  sub- warden, 
treasurer  and  collector  were  to  be  always 
chosen  from  the  number  of  the  fellows, 
and  the  other  officers  from  the  remainder 
of  the  collegiate  persons. 

By  a  subsequent  statute  the  warden 
and  fellows  acquired  the  style  or  title  of 
"  dean  ''  and  '*  canons  "  respectively. 

By  the  Parish  of  Manchester  Divi- 
sion Act,  1850  (13  &  14  Vict.  c.  41),  it 
was  enacted  (by  section  14)  that  there 
should  be  paid  to  the  dean  of  Manchester 
for  the  time  being,  as  such  dean,  out  of 
the  annual  revenue  of  the  chapter  of 
Manchester  the  annual  income  of  1,0002. 
'and  no  more,  and  the  further  ^.n-ninL)  sum 
of  800Z.  and  no  more,  in  consideration  of 
his  being  charged  with  the  cure  of  souls 
in  the  parish  of  Manchester,  to  each 
canon  the  annual  income  of  6002.  and  no 
more,  and  to  each  chaplain  the  annual 
income  of  250Z.  and  no  more,  and  that 
the  dean  and  canons  should  ''pay  the 
clear  residue  of  the  said  revenue  to  the 
Ecclesiastical  Commissioners  after  re- 
serving thereout  such  sum  or  sums  of 
money  as  should  have  been  expended  with 
the  approbation  of  the  bishop  of  the 
diocese  in  the  repairs  of  such  part  or 
parts  of  the  said  cathedral  or  collegiate 
church  and  of  St.  Mary's  church,  in 
Manchester,  as  they  were  or  might  be 
liable  to  keep  in  repair  out  of  the  revenues 
of  the  said  chapter,  and  also  all  such 
other  necessary  and  proper  expenditure 
as  might  lawfully  devolve  upon  the  said 
dean  and  canons." 

By  sections  23  and  24  of  the  Act  the 
Ecclesiastical  Commissioners  were  to 
apply  the  moneys  and  revenues  to  be  paid 
to  them  as  aforesaid,  first,  in  making 
compensation,  as  therein  mentioned,  to 
certain  persons  injured  by  the  operation 
of  the  Act ;  and  secondly,  in  the  payment 
of  such  yearly  or  other  sums  as  the  com- 
missioners deemed  fit  to  each  and  eveiy 
or  any  one  or  more  of  the  rectors,  in- 
cumbents or  ministers  of  the  i*ectories, 
parishes  or  districts  then  existing  or 
thereafter  to  be  constituted  within  the 
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parish  of  Manchester,  save  to  the  dean  of 
the  cathedral,  in  addition  to  the  other 
endowments  and  snrplioe  and  other  fees 
belonging  to  such  rectories,  incumbents 
or  ministers  respeotiyely  (sabject  to  cer- 
tain provisions  for  equalising  the  augmen- 
tation as  between  the  several  rectors,  in- 
cambents  or  ministers),  and  the  surplus 
was  to  be  set  apart  and  accumulated  for 
the  purpose  of  raising  a  fund  for  the  per- 
manent and  independent  endowment  of 
the  several  rectors,  incumbents  and 
ministers. 

By  the  35th  section  of  the  Act  it  was 
enacted  that  the  dean  and  canons  should 
in  everjr  year  render  to  the  Ecclesiastical 
Commissioners  an  account  annually  at 
Easter  of  the  receipts  and  disbursements 
in  respect  of  the  said  tithes,  lands  and 
hereditaments  vested  in  the  dean  and 
canons  for  the  year  ending  at  the 
Christmas  next  preceding,  stating  there- 
in all  the  particulars  and  items  of  such 
receipts  and  disbursements  in  such  form, 
and  to  be  so  verified  as  the  Ecclesiastical 
Commissioners  should  direct,  and  that  it 
should  be  lawful  for  the  Ecclesiastical 
Commissioners  from  time  to  time  or  at 
any  time  or  times  to  appoint  any  agent 
or  agents,  accountant  or  accountants  to 
inspect  all  papers,  writings  and  documents 
relating  to  such  tithes,  lands,  heredita- 
ments, estates  and  accounts,  and  to  take 
copies  of  or  extracts  from  the  same  or  any 
of  them,  and  that  one  copy  of  such  annual 
account  should  be  transmitted  by  the 
commissioners  to  the  bishop  of  the  diocese, 
and  the  commissioners  snould  cause  an 
abstract  of  the  same  to  be  deposited  in 
the  registry  of  the  diocese. 

The  statement  of  claim  then  proceeded 
to  set  forth  the  annual  accounts  rendered 
by  the  dean  and  canons  to  the  Ecclesias- 
tical Commissioners  for  the  years  1872  to 
1879  inclusive.  The  plaintiffs  submitted 
that  many  of  the  items  of  disbursements 
entered  in  the  said  accounts  ought  not  to 
be  allowed,  and  particularly  they  objected 
to- 
First,  salaries  paid  to  the  bursar,  col- 
lector of  rents  and  registrar,  those  offices 
^as  the  plaintiffs  alleged  they  had  dis- 
covered) being  held  by  the  canons  them, 
selves. 

Secondly,  sums  paid  to  the  singing  men 


and  boys  other  than  the  four  men  and  four 
boys  provided  for  by  the  charter. 

Thirdly,  salaries  paid  to  the  master  of 
the  choristers'  school,  the  preoentor,  being 
one  of  the  minor  canons  whose  income 
was  limited  to  250Z.  by  the  Act  of  18M, 
and  clerk  in  orders,  and  sums  expended 
in  establishing  and  furnishing  and  keep- 
ing up  the  choristers'  school ;  and 

Fourthly,  alleged  improper  payments 
in  respect  of  the  repairs  of  the  cathedral, 
and  other  miscellaneous  expenses. 

Under  this  latter  head  was  an  item  in 
the  account  for  1879,  '*  sundry  expenaes 
474Z.  6«.  5(2." 

The  plaintiffs  claimed^- 

1.  A  declaration  that  the  dean  and 
canons  were  not  at  any  time  since  the 
passing  of  the  Act  of  1850,  and  that  they 
and  their  successors  were  not  and  would 
not  be,  entitled  to  pay  to  the  canons  of  the 
said  cathedral,  out  of  the  annoal  revenne 
of  the  cathedral,  more  than  the  annual 
income  of  6002.,  to  be  paid  to  the  said 
canons  respectively,  as  provided  fay  the 
14th  section  of  the  said  Act,  or  to  pay  to 
the  minor  canons  of  the  said  cathedral 
for  the  time  being,  out  of  the  said  annual 
revenues,  more  than  the  annual  income  of 
250Z.,  to  be  paid  to  the  said  minor  canons 
respectively,  as  provided  by  the  same  sec- 
tion, and  that  any  sums  paid  to  the 
canons  or  minor  canons  respectively  as 
bursar,  registrar,  collector  of  rents,  or 
otherwise  than  as  aforesaid,  ought  to  be 
disallowed. 

2.  A  similar  declaration  in  reference  to 
the  choristers'  school,  salaries  of  master 
of  choristers,  precentor  and  derk  in 
orders,  cathedral  repairs  and  miscellane- 
ous expenditure. 

3.  An  injunction  restraining  the  dean 
and  canons  from  making  any  payments 
except  in  accordance  with  the  14th  seotioa 
of  the  Act  of  1850. 

4.  An  order  directing  them  to  pay  ofer 
the  future  surplus  revenues  to  the  Sodeei- 
astical  Commissioners  in  accordance  with 
the  declarations  claimed  as  above, 

5.  A  writ  of  mandatMu  or  order  of  the 
Court  directing  the  dean  and  canons  to 
render  for  the  mture,  in  compliance  with 
the  d5th  section  of  the  said  Adi  accounts 
of  the  receipts,  and  disbursements  in 
respect  of  the  tithes,  lands,  hereditame&ti 
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and  estates  Tested  in  them,  stating  therein 
all  the  partienlars  and  items  of  snch 
receipts  and  disbursements,  and  the  par- 
poses  for  which  such  disbursements  were 
made,  and  in  particular  directing  them  in 
their  past  and  future  accounts  to  give 
further  particulars  to  the  plaintiffs  and 
the  commissioners  of  such  items  of  ex- 
penditure as  were  referred  to  in  the 
accounts  which  had  been  rendered  under 
the  following  heads,  namely,  '^By  col- 
lector's,  bursar's,  registrar's,  surveyor's, 
accounts,  solicitor's  and.  land  agent's 
diarges."  **  By  salaries  of  clerks  in 
orders,  precentor,  master  of  choristers, 
organist,  singers  and  college  officers,"  or 
other  such  or  similar  genenJ  items  of  ex- 
penditure^ including  the  names  or  name 
of  Hbe  persons  who  from  time  to  time 
reoeived  any  part  of  the  sums  charged 
under  such  items,  and  all  necessary  de« 
olarationB  and  orders  for  ensuring  com- 
pliance by  the  dean  and  canons  with  the 
provisions  of  the  said  35th  section  in  the 
future  accounts  to  be  rendered  by  them. 

6.  Leave,  if  necessary,  to  use  the  name 
of  the  Ecclesiastical  Commissioners  in 
any  action  or  other  proceedings  which 
might  be  necessary  against  the  other  de- 
fendants. 

The  dean  and  canons  and  the  Ec- 
clesiastical Commissioners  separately  de- 
murred to  the  statement  of  claim,  the 
only  grounds  of  demurrer  which  call  for 
a  report  being  that  no  order  or  certificate 
of  the  Charity  Commissioners  authorising 
the  action  had  been  obtained  under  sec- 
tion 17  of  the  Charitable  Trusts  Act, 
1853. 

Ifr.  £ay,  Mr,  Bonier  and  Mr.  Oozens* 
Hardy,  for  the  dean  and  canons. — We 
snbmit  that  under  section  17  of  the 
Charitable  Trusts  Act,  1853,  the  sanc- 
tion of  the  Charity  Commissioners  must 
be  obtained  before  this  action  can  be 
brought.  That  section  requires  that 
**  no  suit,  petition  or  other  proceeding 
for  obtaining  any  relief,  order  or  direc* 
tion  concerning  or  relating  to  any  charity, 
or  the  estates,  funds,  propertr  or  income 
thereof,"  shall  be  commenced,  presented 
or  taken  without  the  sanction  of  the 
commissioners.  The  funds  here  in  ques- 
tion are  both  a  charitable  trust  and  an 


endowment  within  the  Act,  and  section 
17  therefore  applies. 

They  further  submitted  that  the 
action  was  improperly  constituted,  and 
one  which  the  Court  had  no  jurisdiction 
to  entertain,  and  cited  various  authorities 
to  that  effect. 

Mr,  W.  F,  Bobinson  and  Mr,  Swan,  for 
the  Ecclesiastical  Commissioners,  adopted 
the  same  arguments,  and  further  sub- 
mitted that  as  no  direct  relief  was 
sought  by  the  plaintiffs  against  the  com- 
missioners, they  were  improperly  made 
defendants  in  the  action. 

Mr,  Ghraham  Hastings  and  Mr,  OroS' 
venor  Woods,  for  the  Attorney-General  and 
the  relators. — First,  we  submit  that  sec- 
tion 17  is  inapplicable,  because  this 
charity  is,  by  section  62,  wholly  ex- 
empted fiom  the  operation  of  the  Act. 
No  doubt  the  case  of 

The  AUomey-Oeneral  v.  The  Sidney 
Sussex  College  (uhi  supra) 
is  apparently  an  authority  to  the  con- 
trary ;  but  from  the  report  of  that  case 
it  appears  that  it  was  not  fully  argued« 
The  objection  was  treated  by  Lord 
Chelmsford  as  technical  and  unimpor- 
tant, although  he  allowed  it,  and  section 
63  of  the  Act,  which  empowers  the  ex* 
empted  charities  to  apply  by  petition  to 
the  commissioners  to  nave  the  benefit  of 
the  Act,  and  so,  if  they  wish  it,  bring 
themselves  within  section  17,  was  not 
brought  to  his  Lordship's  attention.  It 
is  true  that  section  63  has  since  been  re- 
pealed, but  it  was  in  force  when  the 
case  before  him  was  decided.  And, 
moreover,  if  that  case  be  against  us. 

In  re  Meyrick's  Oharity  {ubi  supra) 
is  in  our  favour.  There  the  charity  was 
in  part  for  a  college  and  in  part  for  a 
school,  and  Kinderaley,  Y.C.,  held  that 
so  far  as  it  was  for  a  college,  section  17 
did  not  apply.  According  to  that  case 
it  may  well  be  that  the  sanction  of  the 
commissioners  is  necessary  where  the 
cathedral  body  are  trustees  of  a  specific 
property  for  a  charitable  purpose,  but  here 
the  property  which  has  to  be  dealt  with 
is  the  whole  property  of  the  cathedral. 
The  rectors  and  mcumbents  are  not  the 
objects  of  the  "  charity  "  here  in  ques- 
tion, for  the  plaintifib  are  not  in  any  wise 
complaining  as  to  the  mauagement  or 
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mode  of  distribntion  of  the  funds  ap- 
plicable for  their  benefit.  The  complaint 
is  that  the  amount  of  such  fands  is 
diminished  by  the  wrongful  manage- 
ment of  the  cathedral  revenues. 

Secondly,  irrespectively  of  section  62, 
section  17  does  not  apply,  because  this 
action  is  in  substance  an  action  for  a 
mandamus  to  compel  the  dean  and 
canons  to  render  proper  accounts  to  the 
Ecclesiastical  Commissioners — that  is,  it 
is  in  substance  what  would  have  been, 
before  the  Judicature  Acts,  a  common 
law  action — see 

The  Queen  v.  The  Southampton  Port 
and    Harbour    OommissionerSj    39 
Law  J.  Bep.  Q.B.  253 ;  Law  Bep. 
4  E.  &  I.  App.  449 ; 
and  it  has  been  decided  in 

Hohne  v.  Ouy^  46  Law  J.  Rep. 
Chanc.  223,  648;  Law  Bep.  5 
Ch.  D.  901, 
that  the  words  "suit,  petition  or  other 
proceeding"  apply  only  to  proceedings 
in  Chancery  and  not  to  common  law 
actions. 

[Hall,  V.C. — ^If  you  adopt  that  line  of 
argument  it  would  be  necessary  to  shew 
me  that  I  have  jurisdiction  to  g^nt 
a  mandamus.^ 

They  referred  on  that  point  to 

Oloseop  V.  The  Heston  a/nd  hleworth 
Local  Boardy  49  Law  J.  Bep. 
Chanc.  89 ;  Law  Bep.  12  Gh.  D. 
102 ; 
In  re  The  Paris  8k<Uing  Bink  Oom- 
pantfy  46  Law  J.  Bep.  Chanc. 
831 ;  Law  Bep.  6  Ch.  D.  731 ; 
and 

HedUy  v.  Bates^  49  Law  J.  Bep. 
Chano.  170 ;  Law  Bep.  13  Gh.  D. 
498. 
No  reply  was  called  for. 

Hall,  V.C. — Notwithstanding  the  ar- 
gument which  has  been  addressed  to  me 
that  this  being  an  action  for  a  mondlamiM 
is  matter  with  which  it  is  competent  to 
the  Court  to  deal,  my  original  impression 
that  the  proceedings  cannot  go  on  with- 
out the  sanction  of  the  Chori^  Commis- 
sioners being  obtained  remains  nna£fected. 
The  argument  founded  on  the  fact  that 
a  m/jMdamius  is  asked  for  here  is  one 
which  I  cannot  appreciate,  and  I  do  not 


think  it  necessaiy  to  investigate  the 
frame  of  this  pleading  on  that  head,  be- 
cause it  appears  to  me  that  even  thoogh 
a  mandamus  be  the  only  relief  sought  f6r, 
yet  the  matter  is  still  lefb  within  the 
operation  of  the  17th  section  of  the 
Charitable  Trusts  Act,  1853.  There  is 
nothing  in  the  language  of  the  section  to 
distinguish  the  case  of  a  ma/ndamus^  be- 
cause a  ma/ndamus  is  a  **  prooeeding," 
and  that  being  so  1  think  Uiat  it  is  un- 
necessary to  say  more  on  that  head. 
It  is  said  that  the  case  of  Gkssop 
V.  The  Heston  and  Isleworih  Local 
Board  is  distinguishable  and  inappho- 
able  to  the  ease  before  the  Court.  In 
the  view  which  I  take  it  is  beside  the 
question  to  consider  whether  that  is  so 
or  not.  At  present  nothing  has  been 
said  which  satisfies  me  that  I  should 
ever  grant  a  m^andamus  in  this  case. 

It  is  said  that  the  operation  and  effect 
of  the  62nd  section  of  the  Act  is  to  be 
ascertained  by  resorting  to  the  63rd  sec- 
tion, and  that  the  latter  section  was  over- 
looked in  the  argpiment  and  judgment 
in  the  case  .  of  The  Atiomey-Oenerd 
V.  The  Sidney  Sussex  GoUege,  before 
Lord  Chelmsford.  The  63rd  section 
cannot  have  any  bearing  upon  this  par- 
ticular case,  beeause  it  was  repealed  by 
the  subsequent  statute  32  ft  38  YkL  e. 
110.  s.  17.  But,  of  course,  the  observa- 
tion remains  that  the  section  was  not  re- 
pealed when  Loi'd  Chelmsford  heard  and 
decided  the  case  of  The  AUomey^General 
V.  The  Sidney  Sussex  OoUegej  and  tiiere* 
fore  the  above  critictsm  would  be  cor- 
rect if  founded  on  a  sound  and  just 
construction  of  the  section.  But  I  can- 
not think  that  it  is  so.  It  would  be 
a  very  odd  thing  to  say  that  you  might 
affect  the  operation  of  the  17Ui  seelioa 
by  resorting  to  the  process  of  petitioning 
to  the  Charity  CommissionerB  to  exempt 
the  particular  body  from  the  opeimtkm 
of  the  62nd  section.  Section  63  wai 
never  meant  to  be  addressed  to  sueh  a 
process  as  that,  so  as  to  exclude  the 
operation  of  the  17th  section*  The  17th 
section  of  the  Act,  as  it  appeaxv  to  me, 
clearly  embraces  such  a  case  as  that  with 
which  the  Court  has  now  to  deal,  and  io 
reading  through  that  section-— wUch  I 
did  more  than  once— I  was  struck  veij 
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maoh  with  the  number  of  things  which 
are  contained  in  it  pointing  to  the  Gharitj 
CommissionerB  exercising  a  guarded  and 
careful  jiuisdiction  in  reference  to  the 
institution  of  proceedings  in  the  case  of 
charities.  The  section  anthorises  them 
to  qualify  their  order  sanctioning  pro- 
ceedings with  all  such  stipulations  or 
proTisions  as  they  may  think  fit,  and  to 
stop  the  proceedings  and  so  forth^  shew« 
ing  that  it  is  meant  to  give  them  a  very 
large  discretion,  and  tfaiskt  they  have  a 
very  important  duty  in  reference  to  the 
administration  of  charities  in  giving  or 
withholding  leave.  Therefore,  in  a  case 
like  the  present,  I  can  by  no  means  take 
it  for  granted  that  this  is  a  mere  form, 
or  think  it  otherwise  than  a  very  serious 
matter  to  g^o  before  them,  when,  I  have 
no  doubt,  it  will  be  carefbUy  considered 
by  them. 

It  is  stated,  however,  that  the  case 
before  the  Master  of  the  Rolls  of  Holme 
▼.  Otiff  is  an  authority  that  such  a  case  as 
this  is  not  within  the  provisions  of  the 
Act.  It  appears  to  me  that  all  the  re- 
marks of  the  Master  of  the  Bolls  in  the 
case  before  him,  instead  of  tending  to 
shew  thai  this  is  not  a  case  within  the 
Act,  shew  clearly  that  it  is  within  it. 
The  evil  of  having  proceedings  taken  in 
snch  a  case  which  may  lead  to  no  good 
result,  is  one  which  must  be  carOTully 
borne  in  mind  and  considered.  Sup- 
posing we  were  at  the  hearing  of  this 
action,  and  a  final  order  were  about  to 
be  made,  what  would  have  to  be  done  P 
I  should  probably,  if  the  plaintiffs  were 
entitled  to  judgment^  have  to  send  this 
case  to  a  referee  to  investigate  all  these 
accounts  and  to  ascertain  a  number  of 
things — ^for  instance,  whether  the  organist 
was  paid  too  much  or  whether  there  were 
too  many  choristers — all  that  sort  of  en- 
quiry would  have  to  be  taken  somewhere, 
because  of  course  it  could  not  be  g^ne 
into  before  me.  The  plaintiffs  might 
establish,  no  doubt,  some  particular  cases 
of  misapplication  of  funas.  There  are, 
indeed,  two  or  three  questions  pointedly 
raised  upon  which  the  Court  is  asked  to 
make  some  specific  declarations  of  mis- 
application of  funds  by  the  persons  who 
hAve  to  pay  them  over,  and  those  par- 
ticular points  so  raised  might  be  d^t 


with,  but  all  the  other  matters  which  are 
sought  to  be  gone  into  could  not  be  de- 
cided in  Court.  Mr.  Grosvenor  Woods  has 
disclaimed  this  being  an  action  to  ad- 
minister  the  trusts  of  the  charity  at  all. 
He  says  it  is  a  suit  instituted  for  the 
purpose  of  directing  proper  accounto  to 
be  delivered  over  to  some  persons  to 
whom  they  ought  to  be  delivered,  and 
which  accounts  it  is  said  are  not  delivered 
in  proper  form ;  and  he  says  it  asks  (I  do 
not  know  exactly  how)  that  proper  ac- 
counto may  be  delivered  by  the  dean  and 
canons  to  the  plaintiffs,  to  whom  they  are 
not  ordered  to  deliver  or  required  to  de- 
liver any  accounto  at  all.  Those  are 
difficulties  from  the  nature  of  the  case. 
It  was  a  difficult  c^ise  for  the  pleader  to 
deal  with,  but  all  these  things  I  refer  to 
only  for  the  purpose  of  shewing  from  the 
nature  of  the  case  that  it  is  one  eminently 
within  the  17th  section,  if  not  within  the 
62nd  section,  and  for  the  purpose  of 
shewing  that  it  is  very  desirable  that 
there  should  be  such  a  jurisdiction  as  it  is 
said  existo  under  the  17th  section  appli- 
cable to  this  particular  case. 

Snch  being  my  view  as  to  that,  the  ques- 
tion as  to  the  operation  of  the  62nd  section 
really  depends  on  the  effect  of  the  autho- 
rities. 1  should  have  decided  this  case  as 
I  now  decide  it  without  any  authoriiy, 
but  I  myself  consider  that  it  is  decided 
by  the  cases  to  which  reference  has  been 
made,  namely,  of  In  re  MeyHck'a  OharHy^ 
before  Yice-ChanceUor  l^ndersley,  and 
The  Attomey'Gfenerctl  v.  The  Sidney  8tui$eat 
OoUege^  before  Lord  Chehnsfora.  The 
case  before  Yice-Chancellor  Elindersley  is 
claimed  as  an  authority  by  the  plaintiff's 
counsel  for  the  proposition  tbat  the  17th 
section  is  not  apphcable ;  but  as  I  read 
the  judgment,  and  understand  the  reason 
of  the  thing  as  explained  there,  it  is  an 
authority  that  the  section  exactly  applies 
to  a  case  of  this  sort.  The  case  there  was 
considered  to  be  a  dealing  entirely  within 
the  provisions  of  the  62nd  section.  The 
Yice-Chancellor  says  the  reasonable  way 
is  to  look  at  the  •object  of  the  application. 
''  If  it  is  to  affect  matters  of  which  the 
college  is  the  object,  then  you  need  not 
go  beifore  the  oonmiissioners,  but  if  it  is 
to  affect  an  end  of  which  another  charity 
is  the  object,  then  it  would  be  necessary  to 
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go  before  tbem."  Is  not  this  a  casein  which 
the  result  of  this  pleading  and  action 
is  to  affect  an  end  of  which  another  charity 
is  the  object,  that  charitj  being  these 
relators,  and  the  other  rectors  on  whose 
behalf  they  represent  themselves  as  saing  ? 
That  undoubtedly  is  so,  and  although  it 
does  involve  enquiry  into  what  is  the  fund 
which  ought  to  be  transferred  to  the 
Ecclesiastical  Commissioners  to  be  dealt 
with,  the  object  is  plainly  to  administer 
partially  or  to  some  limited  extent,  or  to 
get  some  special  or  peculiar  or  limited 
relief  in  respect  of  the  funds  which  are 
the  subject  of  that  charity  and  with 
which  in  fact  the  dean  and  canons  cease 
to  have  any  concern  after  the  money  is 
handed  over  by  them.  The  object  is  to 
get  the  proper  fund  handed  over  for  the 
purpose  of  the  charity  from  the  hands  of 
the  persons  who  have  it,  namely,  the 
dean  and  canons,  and  who  it  is  said  do 
not  render  proper  accounts.  This  case 
appears  to  me  plainly  within  the  principle 
of  that  decision.  The  other  case  before 
Lord  Chelmsford  is  exactly  in  harmony 
with  it,  and  in  fact  it  is  admitted  that 
that  case  is  an  authority  against  the  plain- 
tiffs proceeding  here  without  the  leave 
of  the  Charity  Commissioners,  but  it  is 
attempted  to  weaken  the  force  of  that  in 
the  way  I  have  already  mentioned. 

Upon  the  whole,  it  seems  to  me  that  I 
cannot  proceed  any  further  with  this 
argument.  I  should  not  have  been  at  all 
unwillin?  to  have  heard  the  case  once  for 
all,  but  I  do  not  think  it  right  to  do  so. 
Taking  that  view,  I  think  the  right 
oourae  to  adopt,  under  all  the  cutsum- 
stances  of  the  case,  will  be  to  withhold 
actual  judgment  upon  these  demurrers 
and  let  them  stand  over,  although,  no 
doubt,  my  decision  is  that  it  is  wrong  at 
present  to  bring  the  action. 

[The  sanction  of  the  Charity  Commis- 
sioners having  been  subsequently  ob- 
tained, the  demurrers  were  again  brought 
on  for  hearing  on  the  3th  of  May,  1881, 
when  his  Lordship  delivered  a  further 
judgment,  holding  that  the  case,  whether 
considered  as  one  of  charitj  or  of  trusty 
was  within  the  inherent  jurisdiction  of 
the  Court,  and  that  the  Ecclesiastical 
Coiomissioners  (as  being  interested  in  the 


mode  in  which  the  capitular  aoooimtB 
were  to  be  taken)  were  rightly  made 
parties,  and  he  therefore  overruled  boili 
the  demurrers.  On  appeal,  this  decision 
was  unanimously  affirmed  by  the  Court 
of  Appeal  on  the  22nd  of  June,  1881.] 


Solicitors  —  Cunlifib,  Beaumont  &  Darienpait, 
agents  for  Conliflb,  Leaf  &  Go.,  Manehsrtsr,  fat 
the  Attomey-Oeneral  and  the  reUton ;  Chiifci, 
Woodcock  &  Bjlands,  agents  for  OHotd  k 
Milne,  Manchester,  for  the  Dean  and  Oaaoosof 
Manchester;  Jennings,  White  &  Bnckstoo,  fcr 
the  Ecclesiastical  Conunissionexs. 
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The  BwilMng  BodeUes  Act,  187^  $.  12 
— Irux)rporaMon''~()efiificaie, 

An  action  cannot  he  maintained  to  un- 
peach  the  incorporation  of  a  society  under 
the  Budding  Societies  Ad,  1874. 

The  plainti£b  in  this  action  were  fiynr- 
teen  persons,  who  sued,  as  members  of 
the  Nineteenth  Starr  Bowkett  Benefit 
Building  Society,  on  behalf  of  themaelvei 
and  other  members.  The  defendania 
were  the  last  trustees,  directors,  secre- 
tary and  treasurer  of  the  society  when 
the  circumstances  complained  of  h^ 
pened. 

The  society  was  enrolled  nnder  the 
Act,  6&7  Will  4.  o.  32.  Its  lastmki 
were  certified  on  the  25th  of  May,  1875. 
On  the  10th  of  April,  1879,  at  whidi  a 
resolution  was  passed  for  the  poipose  of 
registering  the  sociely  under  the  BoiM- 
ing  Societies  Act,  1874,  with  a  view  to 
having  it  wound  up,  the  society  wis 
registered,  and  the  Registrar  of  Bnildiiif 
Societies  gave  his  certificate  of  inooipo- 
ration,  dated  the  26th  of  AprO,  1879. 
An  instrument  of  dissolution,  dated  the 
15th  of  May,   1879,  was  executed  hj 


*  Compare  7%e  Prtneeu  of  SmM  t.  Bott,  40 
Law  J.  Rep.  Chano.  656;  Law  Bep.  6  S.  &I. 
176. 
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seyenty-one  persons  as  mem1)er8  of  the 
society.  A'  statutory  declaration  was 
made  by  the  secretary  that  the  instm- 
ment  of  dissolution  was  agreed  to  by  not 
less  than  three-fourths  of  the  members 
holding  not  less  than  two-thirds  of  the 
total  number  of  shares  in  the  society. 
The  instrument  was  registered,  and  the 
Registrar  of  Building  Societies  certified 
on  the  instrument  that  it  had  been  duly 
registered  on  the  28th  of  May,  1879. 
The  statement  of  claim  alleged  that  the 
resolution  for  registering  the  company 
had  been  obtained  by  fraud,  and  at  a  meet- 
ing informally  and  improperly  held,  and 
that  the  execution  of  the  instrument  of 
dissolution  and  registration  of  it  had  also 
been  obtained  by  fraud,  and  that  these 
things  were  done  to  screen  the  defalca- 
tions of  the  secretary  and  treasurer,  and 
that,  with  the  exception  of  the  defen- 
dants, the  whole  of  the  members  of  the 
society  were  desirous  of  having  the 
affairs  of  the  society  liquidated  and  the 
proceedings  of  the  trustees  and  directors 
inyestigated  under  the  Companies  Act, 
1862. 

The  plaintiffs  claimed,  first,  a  declara- 
tion that  the  certificate  of  registration  of 
the  26th  of  April,  1879,  was  obtained  by 
fraud,  and  was  of  no  effect,  and  ought  to 
be  delivered  up ;  second,  a  declaration 
that  the  resolutions  authorising  the  ob- 
taining of  that  certificate  were  obtained 
through  misrepresentation,  and  were  in- 
valid and  not  binding  on  the  plaintiffs  or 
the  society  ;  third,  a  declaration  that  the 
instrument  of  dissolation  was  similarly 
obtained,  and  was  fraudulent  and  void 
and  ought  to  be  set  aside,  delivered  up 
and  cancelled ;  fourth,  a  declaration 
that,  notwithstanding  the  certificate  of 
incorporation  and  the  instrument  of  dis- 
solution, the  society  was  a  subsisting 
society  under  the  provisions  of  the  sta- 
tute, 4  A;  5  Will.  4.  c.  40 ;  fifth,  an  in- 
junction  to  restrain  the  defendants  from 
carrying  out  the  provisions  of  the  in- 
strument of  dissolution ;  and  sixth,  the 
appointment  of  a  receiver. 

The  other  lacts  sufficiently  appear  in 
the  judgment. 

Mr,  Ooohson  and  Mr,  B^isgell  Roberts, 
for  the  plaintiffs,  to  shew  that  the  action 
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was  properly  constituted  as  to  parties, 
cited 

MaeDougaU  v.  Ch/rdiner,  45  Law  J. 
Bep.    Chanc.  27;    Law    Bep.  1 
Oh.  D.  13 ; 
Atwool  V.  Merry voetWher,  37  Law  J. 
Bep.  Ghanc.  85  ;  Law  Bep.  5  Eq. 
464  n; 
B/usseU  V.  The  Wakefield  Waterworks 
Oompcmy,  44:  Law  J.  Bep.  Ghanc. 
496 ;  Law  Bep.  20  Eq.  474. 
They  said  an  action  constituted  in  this 
way  was  the  only  means  the  members  of 
the  society  had  of  tiying  their  right. 
The  society,  if  it  could  be  considered  as 
ever  having  been  incorporated,  was  no 
longer  so,  and  could  not    be   made  a 
party. 

The  certificate  of  the  Begistrar  was  not 
conclusive,  and  did  not  prevent  the 
Court  declaring  the  invalidity  of  the 
acts  certified  to— 

Laing  v.  Beed,  39  Law  J.  Bep.  Ghanc. 
1 ;  Law  Bep.  5  Chanc.  4. 
They  referred  to 

The  King  v.  Langhom,  4  Ad.  &  £. 

538 ;  6  Nev.  &  M.  203 ; 
In  re  The  British  8ugw    Refining 
Company,  3  Kay  A  J.  408 ;  26  Law 
J.  Bep.  Ghanc.  369 ; 
Lindley   on  Partnership    (4th    ed.) 
545, 
to  shew  that  the  resolution  on  which 
the    certificate    of    incorporation    was 
founded  was  void,  because  the  meeting 
at  which  it  was  passed  had  not  been  duly 
summoned. 

Moors  V.  Marriott,  47  Law  J.  Bep. 
Chanc.  331 ;  Law  Bep.  7  Gh.  D. 
543, 
was  also  referred  to  as  shewing  that  the 
rights  of  the  members  against  the  de- 
faulting officers  were  not  lost  by  any 
delay. 

Mr.  North  and  Mr,  Oswald,  for  the 
defendants,  were  not  called  on. 

Fbt,  J.,  said — This  is  a  case  belong- 
ing, uiifortunately,  to  a  numerous  class 
of  cases — ^those  which  result  from  the 
defalcations  and  sometimes  from  the 
frauds  of  officers  of  benefit  building 
societies.  The  relief  which  the  plaintiffs 
seek  in  this  action,  on  behalf  of  them, 
selves  and  other  members  of  a  benefit 
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building  society,  is,  in  the  first  place, 
that  the  certificate  of  incorporation, 
dated  the  26th  of  April,  1879,  may  be 
declared  to  have  been  obtained  by  nund 
and  to  be  of  no  effect,  and  that  it  ought 
to  be  delivered  up  to  be  cancelled.  It 
asks  also  to  have  it  declared  that  certain 
resolntions  which  purported  to  be  passed 
at  a  meeting  of  the  benefit  building 
society  were  obtained  through  misrepre- 
sentations, and  it  prays  similar  relief 
with  regard  to  the  instrument  of  dissolu- 
tion of  the  16th  of  May,  1879. 

Now  the  facts  are  shortly  these: 
This  benefit  building  society  was  formed 
before  the  passing  of  the  Act  of  1874, 
and  its  rules  were  certified  under  the 
statute  then  in  force — that  of  the  6  &7 
Will.  4  c.  32.  The  7th  section  of  the 
Act  of  1874  repealed  the  statute,  6  &  7 
Will.  4,  but  continued  it  in  force  with 
regard  to  societies  which  had  been 
registered  under  it.  And  the  9th  sec- 
tion contained  this  provision :  '*  That 
every  society  now  subsisting  or  hereafter 
established  shall,  upon  receiving  a  certi- 
ficate of  incorporation  under  this  Act, 
become  a  body  corporate  by  its  regis- 
tered name,  having  perpetual  succession, 
until  terminated  or  dissolved  in  manner 
therein  provided,  and  a  common  seal ; " 
and  the  12th  section  provides  that  **  The 
certificate  of  incorporation  under  this 
Act  shall  not  be  granted  to  an  existing 
society  except  u^on  application  to  the 
Registrar  made  by  authority  of  a  general 
meeting  of  the  society  specially  called 
for' the  purpose,  and  the  Registarar  may 
require  of  the  person  making  application 
a  statutory  declaration  that  such  autho- 
rity was  duly  given." 

I  pause,  therefore,  to  observe  that  a 
certificate  of  incorporation  was  given  in 
April  1879  to  this  society ;  it  was 
griven  by  the  properly  appointed  officer, 
and  I  am  now  asked  to  declare  that  the 
certificate  is  void. 

In  opening  the  case  it  was,  in  the  first 
place,  put  upon  two  grounds — misrepre- 
sentation of  particular  &cts  alleged  to 
particular  members  of  the  society ;  and, 
secondly,  upon  irregularity  in  the  general 
meeting ;  and  Mr.  Cookson  very  fairly,  I 
think^  and  very  necessarily,  admitted  that 
be  could  not  in  this  action,  and  framed  as 


the  record  is,  saooeed  upon  the  ground 
of  misrepresentationB  to  individual  mem- 
bers of  the  society.  Therefore,  Uie  quee- 
tion  I  have  to  determine  is,  whether  or 
no  that  incorporation  can  be  declared  to 
be  void  on  the  ground  of  irregularity. 

Now  it  appears  to  me  that  it  is  dear 
that  the  certificate  was  granted  by  the 
Registrar,  and  it  was  his  duty  to  satisfy 
himself  whether  there  was  the  authority 
of  a  general  meeting  specially  called  for 
the  purpose,  and  he  was  at  h'bertj  to 
require  the  person  making  application  to 
verify  that  authority  by  statutoiy  decla- 
ration, and  upon  its  being  done  so, 
according  to  the  terms  of  the  Act  of 
Parliament,  the  society  became  incorpo- 
rated. 

Now  it  is  said  I  can  declare  that  to  be 
void  on  the  ground  that  no  proper  meet- 
ing was  held,  and  it  is  said  that  the 
meeting  held  on  the  10th  of  April,  1879, 
was  not  a  proper  meeting  within  the 
meaning  of  the  12th  section  of  the  Act, 
because  it  did  not  comply,  it  is  said,  with 
certain  regulations  which  were  in  exists 
ence  with  regard  to  the  summoning  of 
general  meetmgs.  In  my  view,  I  have 
no  power  to  enquire  into  that  at  all — ^I 
cannot  declare  the  incorporation  to  be 
void.  The  incorporation  of  persons  into 
bodies  corporate  is  a  prerogatiTe  of  the 
Grown,  and  although  in  this  case  it  is 
exercised  under  certain  statutoTy  provi- 
sions, the  incorporation  is  none  the  leas 
in  exercise  of  that  prerogative.  There  is 
a  perfectly  well-known  method  by  which 
an  incorporation  may  be  recalled  or  made 
void.  It  is  competent  to  proceed  by  qvo 
warranto  J  and  to  shew  that  those  persons 
who  represent  themselves  as  members  or 
officers  of  a  corporation  are  not  so.  Bat 
it  is  quite  new  to  me  that  individual 
corporators  of  a  corporation  can  come  to 
this  Court  and  ask  to  have  it  declared  as 
against  other  members  of  that  corpora- 
tion that  the  incorporation  was  obtained 
by  fraud  or  irreg^ularily.  And,  further 
than  that,  there  is  in  this  case,  as  it  ap- 
pears to  me,  this  &ktal  objection — thai 
the  declaration  that  the  incorporation  is 
void  is  sought  for  in  the  absence  of  the 
corporation  itself,  because  the  corpora- 
tion are  not  defendants  in  this  pro- 
ceeding.    Therefore,  I  am  in  effect  asked 
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to  declare  an  incorporatioii  void  in  the 
absence  of  the  corporation  itself — a  step 
which,  in  common  &ime88,  it  is  abso- 
lutely impossible  for  me  to  t»Ekke. 

His  Lordship  also  held  on  the  evidence 
that  the  society  had  shewn  a  dissolution 
in  form  and  manner  required  by  the 
82nd  section  of  the  Act,  and  dismissed 
the  action  with  costs. 


Soliciton — Brook  &;  Chapman,  for  plaintiffs; 
Freeman  &  Winthrop,  for  defendant;  C.  A. 
Brown ;  Woodbridge  &  Son,  for  the  remaining 
defendants. 
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[IN  THE  COURT  OF  APPEAL.] 
Jbssbl,  M.B. 
Jaues,  L.  J. 

Lush,  L  J.      >      lton  v.  tweddbll. 
1881. 
May  19. 

Faffinership — Action  for  Bissohition-^ 
EqwUahle  Orounds — Date  from  which  Dism 
mihdion  should  commence — Pr<ictiee, 

Where  partnership  articles  contain  no 
provision  for  the  dissohttion  of  the  partner ^ 
ship^  and  the  intervention  of  the  Oourt  is 
sought  to  put  cm  end  to  the  partnership  on 
purely  equitable  grounds,  such  as  incom- 
patibiUty  of  temper,  and  a  dissolution  is 
decreed^  the  dissolution  wiU  date  from  the 
date  of  the  judgment. 

This  was  an  appeal  from  a  decision  of 
Bacon,  V.O. 

The  action  was  commenced  by  writ  on 
the  4ih  of  June,  1879,  and  claimed  a  dis- 
solution of  the  partnership  then  existing 
between  the  plaintiff  and  the  defendant, 
two  medical  men,  on  the  ground  of  in- 
compatibility of  temper,  and  other  relief. 

The  partnership  was  for  a  term  of 
years,  under  a  deed,  which  contained  no 
provision  enabling  the  partners  to  deter- 
mine the  partner^ip. 

On  the  29th  of  April,  1880,  the  action 
came  on  for  trial,  when  the  Yice-Chan- 
cellor  decreed  a  dissolution  of  the  part- 
nership, and  held  that  the  dissolution 
should  date  from  the  date  of  the  writ,  and 
directed  that  the  partnership  accounts 
should  be  taken  in  a  particular  manner. 


The  defendant  appealed,  and  the  only 
point  caUins^  for  a  report  on  the  appeal 
was,  from  what  date  the  dissolution  should 
date. 

Mr,  Davey  and  Mr.  J,  0,  Wood,  for  the 
appellant. — The  practice  is  unsettled. 
We  submit  that  the  dissolution  should 
date  from  the  judgment  of  the  Vice- 
chancellor.  This  is  not  a  case  of  seeking 
to  enforce  dissolution  under  the  partner- 
ship articles,  but  of  seeking  the  interven- 
tion of  the  Oourt  on  equitable  grounds. 
In 

Besch  V.  Frolieh,  1  Ph.  172 ;  12  Law 
J.  Bep.  Ohanc.  118, 
which  was  a  case  of  a  lunatic  partner, 
dissolution  was  decreed  from  the  date  of 
the  judgment.  We  submit  the  same  rule 
should  be  applied  here. 

Mr.  Oaldecott  (Mr.  J.  Pearson  with 
him),  for  the  respondent. — ^The  Vice- 
Olumoellor,  under  the  circumstances  of 
the  case,  thought  it  right  that  the  dis- 
solution should  date  from  the  date  of  the 
writ.  Oan  that  point  be  severed  from 
the  rest  of  his  judgment;  and  will  the 
Oourt  of  Appeal  interfere  with  the  exer- 
cise of  his  discretion  P     In 

Kirby  v.  Oarr,  3  You.  Sd  0.  Ex.  184 ; 

Sh&pherd  v.  AUen,  33  Beay.  577, 
which  were  cases  of  partnerships  at  will, 
dissolution  was  decreed  from  the  date  of 
the  wnt. 
No  reply  was  heard. 

Jbssbl,  M.B.,  said — I  think  on  the 
whole  the  more  convenient  and  better 
plan  is  to  make  the  dissolution  date  from 
the  date  of  the  judgment.  Oonsider  the 
nature  of  the  action.  The  action  is  in- 
stituted not  to  carry  out  or  enforce  any 
of  the  partnership  articles,  but  asks  the 
intervention  of  the  Oourt  on  purely  equit- 
able ffrounds ;  that  is  to  say,  that  under 
the  circumstances  the  partnership  is  so 
detrimental  to  the  parties  that  the  Oourt 
is  asked  to  intervene  and  to  put  an  end 
to  it.  In  such  a  case  the  dissolution 
should,  in  my  opinion,  as  a  matter  of  prin- 
ciple, date  from  the  date  of  the  judgment. 

Jambs,  L.J.,  said — I  am  of  the  same 
opinion.  I  think  that  the  date  of  the 
dissolution  should  be  the  date  of  the  judg- 
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ment,  where  the  misconduot  on  wbich 
the  dissolution  is  based  is  not  in  respect 
of  any  breach  or  misfeasance  of  the  part- 
nership articles  or  contract,  bat  where  it 
arises  from  incompatibility  of  temper  or 
other  like  matter.  It  appears  to  me  that 
every  word  of  Loixl  Gottenham's  judg- 
ment in  Besch  v.  Frolich  applies  to  the 
present  case,  and  that  is  really  a  matter 
of  principle.  Bat  in  holding  this  I  gnard 
myself  expressly  and  say  that  it  applies 
only  where  the  dissolution  is  sought  for 
misconduct  not  arising  under  the  part- 
nership articles. 

Lush,  L.J.,  said — The  point  is  impor- 
tant, and  one  in  which  the  practice  should 
be  settled.  In  the  present  case  the  part- 
nership articles  do  not  provide  for  a  dis- 
solution. In  such  a  case,  where  both  the 
partners  are  8ui  juris,  and  the  Court  dis- 
solves the  partnership  on  grounds  not 
within  the  partnership  articles,  it  seems 
to  me  that  the  principle  of  the  decision 
in  Besch  v.  Frolich  applies  with  even 
greater  force  than  when  one  partner  is  a 
lunatic.  I  am  also  of  opinion,  therefore, 
that  the  dissolution  should  date  from  the 
date  of  the  judgment. 


SolicitoM — Rof^enon  &  Ford,  agents  for  F.  Mar- 
■   shall,  Darham,  for  appellant ;  Shum,  Crossman 

&  Co.,  agents  for  Kidson,  Son  &  McEenzie, 

Sunderland,  for  respondent. 
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Kit,  J. 

1881. 
May  26. 

Statute  of  Limitations — Sum  due  from 
Receiver — Debt  of  Record, 

A  sum  of  m^yney  due  from  a  receiver, 
whether  the  amount  haa  been  ascertained 
or  not^ — ^Held,  so  long  as  the  recognisance 
esoistSf  to  be  a  debt  of  record. 

Trial  of  action. 

This  was  a  creditors'  action  to  have 
the  personal  estate  of  John  Charles 
Wood  (who,  in  the  year  1866,  was  ap- 
pointed receiver  in  an  administration 
suit  of  Walters  v.  Walters)  administered 
under  the  direction  of  the  Court. 

On  the  7th  of  September,  1866,  the 


usual  order  was  made  in  the  suit  of  WaL 
ters  V.  Walters,  appointing  John  G.  Wood 
to  collect  and  get  in  the  personal  estate  of 
Balph  Walters,  deceased ;  and  ordering 
him,  on  the  12th  of  June,  1867,  and  on 
the  same  day  in  each  succeeding  year,  to 
leave  at  the  chambers  of  the  Judge  his 
account  as  such  receiver.  And  it  was 
thereby  ordered  that  he  should,  within 
twenty-one  days  after  the  date  of  the 
chief  clerk's  certificate  of  the  allowance 
of  such  account,  pay  the  balance  that 
should  be  thereby  certified  to  be  due  from 
him  on  such  account,  or  such  part 
thereof  as  should  be  certified  to  be 
proper  to  be  so  paid,  into  Court. 

In  the  opinion  of  the  Court  the  evi- 
dence shewed  that  in  May,  1870,  John 
C.  Wood  sold  certain  railway  stock  be- 
longing to  the  estate  of  Balph  Walters, 
and  received  the  net  proceeds  of  sale, 
amounting  to  a  sum  of  35 7Z.  llj.  6<2. ; 
and  that  he  never  brought  this  sum  into 
his  receivership  accounts. 

In  September,  1876,  John  C.  Wood 
died. 

On  the  9th  of  June,  1877,  an  order 
was  made  in  the  suit  of  Walters  v.  Wal- 
ters that  Emma  Tuck,  the  then  legal  per- 
sonal representative  of  John  C.  Wood, 
should  pass  his  final  account  as  receiver ; 
and  that  she  and  her  husband,  Wilham 
Henry  Tuck,  should  pay  the  balance 
which  should  be  certified  to  be  due  from 
the  estate  of  John  0.  Wood  into  Court. 
And  it  was  ordered  that  ''  upon  such 
payment  being  made "  the  recognisaaoe 
entered  into  by  John  C.  Wood  in  An- 
gust,  1866,  be  vacated. 

Shortly  after  the  date  of  this  ordef 
the  final  account  was  brought  into  cham- 
bers (in  the  suit  of  Walters  v.  WaUen) 
by  the  then  legal  personal  representative 
of  the  receiver,  and  passed ;  and  the  re- 
cognisance was  vacated. 

On  the  29th  of  November,  1880,  this 
action  was  brought  against  William  H. 
Tuck,  the  then  legal  personal  represen- 
tative of  the  receiver,  and  William  C.  Ii 
Tuck,  his  heir-at-law ;  alleging  that  the 
final  account  was  passed,  and  the  recog- 
nisance vacated  in  ignorance  of  the  hiA 
that  the  receiver  hi^d  received  and  had 
not  accounted  for  the  said  sum  of 
357Z.  lis.  6d. ;   and  that  **  the  feet  that 
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he  had  not  done  bo  was  not  discovered 
nntil  the  summer  of  the  year  1880 ; " 
and  claiming  administration  of  the  re- 
ceiver's personal  estate. 

The  defendants,  hy  their  statement  of 
defence,  claimed  the  benefit  of  the  Sta- 
tute of  Limitations. 

Mr,  Higgina  and  Mr,  Fellows^  for 
the  plaintiffs.~Fir8t,  This  sum  of  357Z. 
11«.  6c2.  was  money  in  the  hands  of  the 
receiver  as  a  confidential  agent.  He 
was  an  officer  of  the  Court,  who  had  a 
duty  imposed  upon  him  to  account  for 
the  same.  The  statute,  therefore,  could 
not  begin  to  run  until  his  death  in  Sep- 
tember, 1876— 

Teed   v.    Beere,   28    Law    J.    Bep. 

Chanc.  782 ; 
Bwrdiek  v.  Qarrick,  39  Law  J.  Bep. 
Chano.  369;  Law  Bep.  5  Chanc. 
233. 
Secondly,  This  sum  of  money  was  a 
debt  due  from  the  receiver ;  and  there- 
fore, so  long  as  the  recognisance  existed 
— that  is  to  say,  in  June,  1877 — it  was  a 
debt  of  record — 

Englehart  v.  Ordell  (not  reported)  ; 
Seton  (4th  ed.)  p.  426. 
They  also  referred  to 

The  Earl  of  HarduncJce  v.  Vernon,  14 
Ves.  504. 
They  were  then  stopped. 
Mr,   OewaM,  for    the    legal  personal 
representative  of  J.  C.  Wood. — 

Burdtck  v.  Oarrick  (uht  aupra) 
was  a  case  of  an  express  trust,  and  has 
no  application  to  the  present  case. 

The  statute  began  to  run  in  August, 
1873,  when  the  receiver  passed  his  ac- 
count for  the  year,  beginning  in  May, 
1870,  and  made  no  mention  in  it  of  this 
sum.  The  plaintiff  can  only  escape  from 
the  defence  of  lapse  of  time  by  shewing 
that,  through  no  fault  of  his  own,  he  did 
not  then  discover  that  this  money  was 
not  accounted  for.  In  August,  1873,  he 
must  be  taken  to  have  known  that  this 
money  was  not  accounted  for,  and  he 
has  acquiesced  for  more  than  seven 
years — 

EoLfe  V.  Gregory,  13  W.B.  365  ;  34 

Law  J.  Bep.  Chanc.  274 ; 
Towneend  v.   Townsend,  1  Bro.  C.C. 
550; 
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Bern  V.  ThwaUe,  21  Beav.  621 ; 
Shelfor^s  Real  Property  Statutes  (8th 
ed.)  p.  289. 
Mr,  HauglUon,  for  the  heii*-at-law. 
Mr,  Riggins^  in  reply. — The  effect  of 
the  decision  in 

Englehart  v.  Ordell  {uhi  aupra) 
is  that  a  debt  dae  from  a  receiver,  whe- 
ther he  has  never  accounted  at  all,  or 
whether  he  has  only  delivered  an  im- 
perfect account,  must  be  treated  as  a 
debt  of  record. 
He  also  referred  to 

Ludgater  v.  Ohannell,  3  Mac.  &  G. 
175. 

E[at,  J. — This  case  involves  a  question 
of  very  great  importance ;  and,  during 
the  whole  argument,  I  have  not  been 
furnished  with  any  very  direct  authority 
upon  the  point. 

On  the  evidence  I  hold  it  proved  that, 
in  the  month  of  May,  1870,  certain  sums 
of  railway  stock  belonging  to  the  estate 
of  Balph  Walters  were  sold  by  John 
Charles  Wood,  the  receiver,  and  that  he 
received  the  proceeds  of  sale,  amounting 
to  a  sum  of  357Z.  11 9.  6d.  In  Augnst, 
1873,  the  receiver  passed  his  account  for 
the  year  beginning  on  the  Ist  of  May, 
1870 ;  and,  in  that  account,  there  is  no 
entry  of  the  3572.  II9.  6(2.,  or  of  any 
other  sum  of  money,  as  the  proceeds  of 
sale  of  the  railway  stock.  In  September, 
1876,  the  receiver  died.  After  his  death, 
his  executors  passed  certain  further  ac- 
counts ;  bat  in  none  of  them  is  there 
any  entry  of  the  proceeds  of  sale  of  the 
railway  stock. 

Then,  on  the  29th  of  November,  1880, 
ten  and-  a-half  years  after  he  had  re- 
ceived the  money,  this  action  is  com- 
menced against  his  present  legal  personal 
representative,  and  the  person  who  is  in- 
terested in  his  real  estate,  claiming  ad- 
ministration of  his  estate.  Now  I  am 
satisfied  that  John  Charles  Wood  did 
receive  this  money,  and  that  he  has  not 
accounted  for  it  The  money,  therefore, 
is  due  from  his  estate.  But  then  it  is 
said  that  the  defence  of  the  Statute  of 
Limitations  ought  to  prevail.  Now,  on 
the  9th  of  June,  1877,  a  final  order  was 
made,  after  the  death  of  the  reeeirer, 
that  his  then  legal  personal  representa- 
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tive  slioald  pass  bis  final  aoconnt ;  and  it 
was  ordered  tliat,  npon  payment  into 
Court  of  the  balance  wbicb  sboald  be 
certified  to  be  due  from  his  estate,  the 
recognisance  entered  into  bj  him,  in 
Augost,  186G,  be  vacated.  The  recogni- 
sance, therefore,  was  in  existence  in 
Jnne,  1877,  and  afterwards ;  because  the 
recognisance  could  not  be  vacated  until 
the  balance  was  paid  into  Court. 

I  was  referred  to  a  passage  in  Seton, 
which  says  that  '^  the  balance  due  from  a 
receiver,  though  his  account  had  never 
been  passed,  or  required  to  be  so,  was 
held  a  debt  of  record — Englehart  v. 
Ordell"  That  is  a  very  meagre  state- 
ment. But  it  would  seem,  from  the  note 
of  the  case  in  the  Begistrar's  book, 
that  a  petition  had  been  presented  upon 
the  recognisance;  and  the  order  shews 
that  the  reason  why  the  debt  in  that 
case  was  held  to  be  a  debt  of  record  was 
on  account  of  the  existence  of  the  recog- 
nisance. Therefore,  in  this  case,  accord- 
ing to  that  decision,  if  any  sum  of  money 
was  in  fact  due — whether  it  had  been 
found  to  be  due  or  not — so  long  as  the 
recognisance  existed  that  sum  would  be 
a  debt  of  record.  And,  therefore,  as  late 
as  the  month  of  June,  1877  (and  after- 
wards, until  the  recognisance  was  va- 
cated), this  was  a  debt  of  record.  That 
would  be  one  answer  to  the  defence  of 
the  Statute  of  Limitations. 

Moreover,  I  should  be  disposed  to  de- 
cide that  a  receiver  is  a  trustee  of  the 
moneys  due  from  him,  for  the  persons 
entitled  thereto.  It  seems  very  impor- 
tant to  hold  the  position  of  a  receiver 
to  be  one  in  which  the  account  against 
him  cannot  readily  be  barred.  Ajid,  if 
necessary,  the  receiver  in  this  case — at 
any  rate  as  long  as  he  lived — must  be 
tr^ted  as  a  trustee  of  the  money  which 
he  omitted  to  state  in  his  account. 

Therefore,  either  way,  whether  this 
money  be  treated  as  being  trust  money 
or  as  being  a  debt  of  record  (until  the 
recognisance  was  vacated),  there  will  be 
an  answer  to  the  defence  of  the  Statute 
of  Limitations.  Accordingly  the  plea  of 
the  statute  cannot  prevail. 

But  I  am  much  impressed  by  the  way 
in  which  this  debt  was  overlooked  by 
the  persons  whose  duty  it  was  to  see  to 


the  passing  of  the  accounts.  I  think  the 
business  was  conducted  with  great  negli- 
gence on  the  part  of  the  plaintiff.  Ac. 
cordingly  I  shall  make  an  administmtioii 
decree,  on  the  footing  of  this  being  a 
debt ;  but,  to  mark  my  disapprobation  of 
the  negligent  manner  in  which  the  bosi- 
ness  has  been  conducted,  I  shall  give  the 
plaintiff  no  costs  up  to  the  hearing. 

Solicitors — Stibbard,  Gibson  &  Co.,  agents  for 
Gibson,  IVbns  &  Maples»  Newcastle-on-TyiM, 
for  plaintiffs;  Webb,  Stock  &  Burt,  for  de- 
fendants. 


9.  J 


re  SUTCUFFll.     alisoh  «. 
ALISON. 


Fbt,  J. 

1881 

May  19 

Practice — Dtacovery — AdminiuinUim — 
OredfUar — Order  XXX.  rule  5. 

A  plamUiff  in  an  cbdnUnistrctHon  adian 
is  entitled  to  discovery  a*  to  the  property  of 
the  deceased  debtor  at  the  earliest  stage  of 
tlie  action. 

This  was  a  motion  by  the  plaintifl^  a 
beneficiary  in  an  administration  action,  to 
compel  a  Airther  answer  from  the  defen- 
dants, the  representatives  of  the  deceased 
debtor,  to  interrogatories,  some  of  which 
they  had  objected  to  answer.  One  of  the 
interrogatories  was  the  old  common  inter- 
rogatory as  to  the  details  of  the  de- 
ceased's personal  estate,  and  was  in  the 
following  terms  :  ''  Set  forth  a  full,  true 
and  particular  account  of  the  peraonal 
estate  of  the  above-named  testator,  Joseph 
Sutdiffe,  at  his  death,  and  the  particnlara 
whereof  the  same  and  every  part  thereof 
consisted,  and  the  full  and  utmost  value 
of  such  particulars  respectively,  and  when 
and  by  and  to  whom  ana  on  what 
account,  and  by  whose  order  and  for 
whose  use,  such  personal  estate  and 
every  part  thereof,  and  the  proceeds 
thereof,  has  or  have  been  received,  sold 
or  disposed  of,  applied,  allowed  or  ad- 
ministered, and  what  balance  aiising 
therefrom  is  now  in  the  hands  of  tiie 
defendants  Elizabeth  Sutcliffe  and  John 
Sutcliffe,  or  either  or  all  of  them,  or  duo 
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from  them  respectively,  and  what  part  of 
snch  personal  estate  is  nnsold  and  on- 
disposed  of^  and  where  and  in  whose 
possession." 

There  was  also  an  interrogatory  as  to 
the  deceased's  real  estate.  The  objection 
to  answer  these  two  interrogatories  taken 
was,  that  they  were  not  material  at  that 
stage  of  the  action.  Judgment  had  not 
been  given  in  the  action.  The  point  was 
argued  on  the  interrogatory  as  to  per- 
sonal estate. 

Mr.  Eyre^  for  the  motion,  said  that 
neither  the  reasons  for  giving  the  dis- 
covery nor  the  practice  in  showing  it 
had  been  changed  by  the  Judicature 
Acts — 

Saunders  v.  Janea^  47  Law  J.  Bep. 
Chanc.  440;  Law  Bep.  7  Gh.  D. 
435. 
It  might  be  material  for  the  plaintiff  to 
know  what  the  property  of  the  deceased 
consisted  of  at  the  earliest  stage  of  the 
action  for  two  reasons — he  might  find 
that  it  was  not  worth  while  goiug  on  with 
the  action  and  incurring  expense,  or  he 
might  wish  to  have  a  receiver  appointed ; 
and  he  was  entitled  to  have  this  in- 
formation— 

Thompson    v.   Dunn,    Law    Bep.   5 

Chanc.  573 ; 
Elmer  v.  Oreasy,  43   Law  J.   Bep. 
Chanc.  166;  Law  Bep.  9  Chanc. 
69; 
Saidl  V.  Broume,  43  Law  J.  Bep. 
Chanc.  588 ;  Law  Bep.  9  Chanc. 
364. 
Mr.  Ca2decoHf  for  the  defendants,  said 
the   practice   of    making  these  interro- 
gatories at  this  stage  had  ceased  to  exist, 
and  there  could  be  no  object  in  knowing 
the  details  enquired  into,  which  would 
come  out   more    accurately    and    satis- 
fieustorily,  or  taking  the  usual  enquiries 
after  judgment.    He  referred  to 
Order  XXXI.  rule  5. 

Fbt,  J.,  afler  having  determined  that 
the  interrogatory  must  be  answered, 
said — As  this  is  an  important  point  of 
practice  I  will  give  my  reasons.  The 
interrogatory  to  which  exception  is  taken 
as  being  immaterial  and  not  sufficientiy 
relevant   at   this  stage,  is  the   old  en- 
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quiry  as  to  personal  estate  in  adminis- 
tiration  suits.  It  is  said  that  of  late 
years,  and  I  am  glad  to  hear  it,  such  in- 
terrogatories are  not  so  frequent.  The 
question  is,  whether  the  beneficiaries 
have  lost  the  right  of  discovery  which 
tiiey  had.  In  my  opinion  they  have  not. 
I  will  only  refer  to  the  case  of  Thompson 
V.  Dunn,  where  Lord  Hatherley  expressed 
his  opinion.  He  said,  *'  There  is  no  case 
in  which  the  Court  has  ever  applied  the 
doctrine  of  Adams  v.  Fisher  (l),  so  as  to 
allow  an  executor  by  answer  to  refuse  to 
set  out  an  account  of  his  receipts  and 
payments.  I  do  not  mean  to  say  there 
might  not  be  a  case  where  the  Court 
would  allow  him  to  do  so  if  the  asking 
for  the  accounts  was  vexatious.  But^ 
looking  at  the  position  of  an  executor, 
the  Court  has  always  thought  it  desirable 
that  he  should  by  his  answer  make  a  full 
discovery  of  the  assets,  so  that  the  plain- 
tiff may  be  in  a  position  to  move  to  have 
the  balance  brought  into  Court."  It 
appears  to  me  that  there  is  nothing 
whatever  to  which  my  attention  has  been 
called  which  deprives  beneficiaries  of  that' 
right  against  the  executors.  Further- 
more, it  is  important  at  this  stage  of  the 
action  to  have  the  discovery  for  two  pur- 
poses :  in  the  first  place  the  plaintiff  may 
desire  to  move  to  have  the  funds  paid 
into  Court ;  in  the  next  place  the  account 
may  satisfy  him,  and  he  may  desire  to 
discontinue  the  action.  That  interro- 
gatory will  therefore  be  allowed. 


Solicitors — James  Bum,  agent  for  Barker,  Son  & 
Co.,  Hnddersfield,  for  plaintiff;  Lajton,  Jaqnes 
&  Co.,  agents  for  Fenton,  Owen  &  Hall,  Hud- 
dersfield,  for  defendants. 


(1)  8  Mjl.  &  Cr.  626 ;  7  Law  J.  Bep.  Chanc. 
289. 
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HOOLE   V,    SMITH. 


Fry,  J. 
1881 
April 

Mortgage — Oonstruction — Power  of  Scde 
— Notice, 

Previously  to  the  exercise  of  a  power  of 
sale  in  a  mortgage'deed  three  months* 
notice  to  the  mortgagor  or  his  assigns  was 
requisite,  A  second  mortgage  was  executed : 
— Held,  thai  notice  to  the  mx>rtgagor  alone 
was  insufficient. 

This  action  was  brought  by  a  second 
mortgagee  of  certain  leasehold  houses 
which  had  been  sold  under  a  power  hj 
the  first  mortgagee,  who  had  entered  into 
possession. 

He  was  the  defendant. 

The  plaintiff  claimed  an  enqnirj  whether 
the  price  realised  was  proper,  and,  if  not, 
an  account,  and  also  an  account  of  rents 
and  profits  previously  to  the  sale  and  con- 
sequential relief. 

A  question  in  the  action  was  whether 
notice  required  by  the  deed  of  mortgage 
to  the  defendant  previously  to  the  exercise 
of  the  power  of  sale  had  been  properly 
given. 

The  mortgagor  was  one  Samuel  Har- 
rison. After  having  mortgaged  the  houses 
to  the  defendant  he  mortgaged  the  equity 
of  redemption  to  one  Pierson,  who  as- 
signed his  mortgage  to  the  plaintiff. 

Bj  the  defendant's  mortgage,  after 
the  power  of  sale  which  he  had'  exer- 
cised, it  was  provided  that  William 
Smith,  the  mortgagee,  his  executors,  ad- 
ministrators  or  assigns,  should  not  execute 
the  power  unless  and  until  he  or  they 
should  have  given  a  notice  in  writing  to 
Samuel  Harrison,  the  mortgagor,  his  exe- 
cutors, administrators  or  assigns,  to  pay 
off  the  money  for  the  time  being  due 
and  owing  on  the  mortgage,  or  lefl  a 
notice  in  writing  to  that  effect  at  or  upon 
some  part  of  the  premises  thereby  de- 
mised, and  default  should  have  been 
made  in  payment  of  such  moneys  or  jsome 
part  thereof,  for  three  calendar  months 
from  the  time  of  giving  or  leaving  such 
notice,  or  unless  or  until  some  half-yearly 
paymentof  intorestora  part  thereof  should 
nave  become  in  arrear  for  three  calendar 
months. 


The  Judge  found  on  the  evidence  tiiai 
notice  had  been  given  to  Harrison,  the 
mortgagor,  but  no  notice  had  been  given 
to  the  plaintiff. 

Mr,  CooTeson  and  Ifr.  Chester^  for  the 
plaintiff,  argued  that  the  true  constrac- 
tion  of  the  proviso  requiring  notice  was 
that  if  there  was  an  assign  the  asngn 
v^as  entitled  to  have  notice  given  him — 
GiU  V.  NewUm,  14  W.R.  490. 

Mr,  North  and  Mr,  Hatfield  Grem,  for 
the  defendant,  contended  that  the  proviso 
was  satisfied  if  the  strict  letter  of  it  were 
fulfilled,  and  that  if  notice  were  given 
to  either  the  mortgagor  or  his  assign  tbe 
sale  was  valid  for  eveiy  purpose  and 
against  every  person,  including  the  second 
mortgagee — 

Forster  v.  Roggart,  15  Q.B.  Rep.  155; 
19  Law  J.  Rep.  Q.B.  340. 

Mr,  Cookson  replied. 

Fry,  J.  (after  finding  that  as  matter  of 
fact  due  notice  had  been  ^ven  to  Harrison 
of  the  defendant's  intention  to  sell,  bat  no 
notice  had  been  given  to  the  plaintiff),  said 
— Then  arises  the  question  whether  thai 
service  is  sufficient,  and  that  turns  on  tiie 
words  of  the  proviso  following  the  power 
of  sale. 

It  is  plain  to  my  mind  that  Pienon,  in 
the  first  place,  and  Hoole,  in  the  second 
place,  were  assigns  of  Harrison,  of 
whose  assignmento  the  defendant  bad 
notice  years  before  the  sale.  The  question 
is,  whether,  under  that  state  of  things, 
the  service  on  Harrison  is  sufficient.  In 
my  judgment  it  is  not.  I  think  that  ac- 
cording to  the  true  construction  of  that 
proviso  there  must  be  eiUier  service  on 
Harrison  and  his  assigns,  or  service  on 
the  assigns  and  not  on  Harrison.  It  is 
not  necessary  to  determine  which  of  those 
two  constructions  is  the  true  one.  Bat 
when  I  find  the  word  **  assigns"  mentioned, 
it  seems,  to  me  impossible  to  say  the 
mortgagee  can  proceed  without  giving 
notice  to  the  assigns.  The  object  d 
putting  in  the  word  is  to  enable  the 
assigns  to  intervene  and  pay  off  the  mort- 
gage debt.  No  person  is  more  interested 
in  doing  so  than  a  second  mortgagee.  I 
think  that  the  effect  of  the  words  "  or 
assigns  "  is  to  subrogate  the  second  moft- 
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gagee  to  the  right  to  i^eoeive  notice.  And 
whether  Harrison  is  excluded  hj  the  word 
''or"  is  immaterial  for  the  purpose  of 
this  action. 

Judgment  loaa  given  far  the  plaintiffs 
with  costs  down  to  and  including  the 
hearing. 


Solictton— C.  Butcher,  agent  for  Thomas  Pierson, 
Sheffield,  for  plaintiff;  Church,  Sons  &  Co.,  for 
defendant. 


Fet,  J. 
1881 
March 


\] 


HASTINaS  v.  HTTRLItT. 


BDBIDOE    V.    HAWKER    AND 
COMPANT. 


Practice  —  Tvme  —  Extension — Service 
out  of  Jurisdiction — Order  IX,  rule  13 — 
Order  XL  ride  1— Order  LVII.  rule  6. 

The  time  for  indorsing  the  date  of  service 
on  a  writ  served  at  OaveUton^  in  the  United 
8t€Ues,  was  extended  for  a  month  from  the 
application. 

This  was  a  foreclosure  action  in  which 
the  writ  had,  under  an  order  obtained 
for  that  purpose,  been  duly  senred  on  one 
of  the  defendants,  at  Oavelston,  Texas, 
U.S.,  by  the  British  Consul,  on  the  10th 
of  February,  1881 ;  he  had  omitted  to  in- 
dorse the  day  of  service  on  the  writ. 

Mr,  Vernon  Smithy  for  the  plaintiff, 
applied  by  motion  for  an  extension  of  the 
time  limited  to  three  days  from  service, 
by  Order  IX.  rule  13,  for  making  the 
indorsement. 

Fbt,  J.,  extended  the  time  for  a  monthj^ 
from  the  present  day,  but  required  the 
consul  to  make  a  fresh  affidavit  of  service. 


Solidton — ^Peacock  &  Gk>ddard,  agents  for  Biydges 
&  Mellenh,  Cheltenham. 
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24,  25. 

La/ndlord  and  Tenant — Brewer — Public 
House — Covenant — Construction — Void  In^ 
strument — Duress — Surprise — Illegality — 
Forcible  Entry— 5  Rich.  2.  c.  8.— Po«. 
session. 

A  covenant  by  a  publican  to  buy  all  beer 
of  his  landlord's  brewers  is  satisfied  by 
haying  as  a/n  undisclosed  principal  through 
an  agent. 

The  publican  is  relieved  from  the  obli' 
gabion  of  such  covenaml  unih  respect  to  any 
article  his  landlord  unll  not  supply. 

A  letter  by  the  tenant  U^^ensing  the  land- 
lord to  enter  and  evict  by  force  was  held 
void  as  being  a  licence  to  commit  a  crime 
under  5  Rich.  2.  c,  8,  and  voidable  as  being 
obtained  underpressure  of  aiUhoritative  and 
mistaken  statement  of  legal  rights. 

The  fact  thai  no  resistance  is  made  to 
actual  entry  does  not  remove  the  illegality  of 
entry  with  shew  of  force  and  stisequent 
forcible  eviction  under  the  statute  5  Rich,  2. 
c.  8. 

The  plaintiffs  in  this  action  were  one 
Ed  wick  and  his  wife.  They  sued  in  respect 
of  a  forcible  entry  on  an  ejectment  from 
a  beerhouse  called  the  "  Dells  "  at 
Bishop  Stortford,  hj  the  defendants, 
brewers,  of  Bishop  otortford,  the  land- 
lords of  the  premises.  The  plaintiff,  Mr. 
Edwick,  held  a  lease  of  the  "  Dells  "  from 
the  defendants,  for  which  he  had  paid 
them  a  premium.  The  lease  contained  a 
covenant  by  the  lessee  "  that  the  lessee 
shall  and  will  purchase  of  the  lessors, 
their  heirs,  executors,  administrators  or 
assigns,  during  the  continuance  of  this 
demise,  all  beer,  ale,  porter  and  stout 
(whether  in  bulk  or  in  bottle),  wine, 
brandy  and  other  spirit  or  liquor  that 
shall  oe  sold  or  consumed  in  or  upon,  or 
from  the  said  premises ; "  and  the  lease 
contained  a  proviso  for  re-entry  in  case 
of  breach  or  non-observance  of  any  of 
the  covenants. 

The  defendants  made  two  kinds  of 
bitter  ale,  one  of  which  only,  the  stronger 
and  more  expensive,  which  they  called 
I  P  A,  they  sold  to  their  own  or  '<  tied  " 
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public-houses ;  the  other,  the  weaker, 
which  they  called  A  K,  they  supplied  to 
private  families  and  some  free  taverns 
and  public-houses.  The  plaintiff,  Mr. 
Edwick,  got  a  neighbour,  a  carrier,  to 
parch  ase  at  the  brewery  on  several  oc- 
casions an  eighteen-gallon  cask  of  the 
A  K  ale,  which  he  paid  for  himself,  getting 
\s.  discount,  and  was  repaid  in  fall  by 
the  plaintiff,  Mr.  Edwick,  getting  the  1«. 
discount  for  his  troable.  The  defendants 
having  discovered  the  facts  sent  for  the 
plaintiff,  Mr.  Edwick,  and  on  the  9th  of 
September,  1880,  Mr.  Wiggan,  the  senior 
partner  in  the  brewery,  and  his  partner, 
Mr.  Blunt,  who  was  also  a  solicitor  prac- 
tising in  London,  had  an  interview  at 
the  brewery  with  Mr.  Edwick,  and  told 
him  he  had  committed  a  breach  of  his 
covenant  and  a  fraud  on  the  pablic,  and 
while  he  was  there  Mr.  Blunt  drew  up  a 
letter  of  licence  to  evict,  which  he  (Mr. 
Edwick)  signed,  and  which  was  in  ijiese 
terms :  "  In  consideration  that  you  will 
not  take  immediate  steps  to  eject  me 
from  the  *  Dells,'  of  which  I  have  for- 
feited the  lease,  I  undertake  to  give  you 
quiet  possession  on  the  29th  inst.,  and 
you  may  use  this  letter  as  leave  and 
licence  to  eject  me  without  any  process 
of  law  on  that  date." 

Mr.  Edwick  consulted  his  solicitor,  who 
entered  into  correspondence  with  the  de- 
fendants, and  repudiated  on  behalf  of  his 
client  any  right  in  the  defendants  to  re- 
enter on  the  29th  of  September.  The 
defendants  wrote  a  letter  to  Mr.  Edwick 
demanding  possession ;  it  was  delivered  on 
the  following  day  and  he  refased  to  go 
oot.  On  the  4tD  of  October  the  defen- 
dants sent  a  foreman  and  policemen  and 
two  men  in  their  employ  to  take  posses- 
sion. Mr.  Edwick  was  put  out.  He  en- 
tered again  and  was  put  out  the  follow- 
ing day.  He  entered  again  and  was  put 
out  on  the  6th.  He  was  put  out  forcibly 
bat  with  no  great  violence  on  each  occa- 
sion. Mrs.  Edwick  and  her  children  had 
been  allowed  to  remain  in  till  the  6th, 
when  she  also  was  put  out.  More  of  the 
defendants*  men  and  two  policemen  were 
present  on  that  occasion,  and  there  was  a 
crowd  of  persons  Collected  outside.  She 
made  stout  resistance,  and  considerable 
violence  was  used  in  putting  her  out, 


and  she  received  injuries.  During  the 
whole  of  the  time  some  one  in  the  de- 
fendants' employ  was  in  the  house  as 
being  in  possession  on  their  behalf. 

The  other  material  &ct8  sufficiently 
appear  in  the  judgment. 

The  plaintiff  claimed  damages. 

Mr.  Narih  and  Mr.  T.  L.  WUkinscm,  for 
the  plaintiffs,  argued  that  the  meaning  of 
the  covenant  to  take  beer  of  the  defen- 
dants was  that  he  would  use  their  beer 
only,  and  it  had  therefore  been  strictly 
carried  out,  and  no  right  of  re-entry  bad 
arisen. 

Secondly,  if  that  was  not  the  constnic- 
tion  of  the  covenant,  there  was  a  converse 
obligation  implied  on  the  defendants  to 
supply  such  beer  as  the  plaintiff  required ; 
and  they  having  refused  to  supply  him 
with  A  k  beer  he  was  at  liberty  to  bay 
it  otherwise — 

Luher  v.  Dennis,  47   Law  J.   Bep. 
Ghanc.  174 ;  Law  Bep.  7  CL  D. 
227, 
and  for  that  reason  the  covenant  was  not 
broken  by  the  plaintiff. 

The  letter  of  licence  to  enter  by  force 
could  not  be  set  up  by  the  defendants,  for 
it  was  obtained  under  oircumstanoes  of 
surprise  and  by  undue  influence  of  a 
superior  over  an  inferior,  and  was  there- 
fore voidable,  and  had  been  avoided  by 
the  repudiation  of  the  plaintiff. 

Moreover  it  was  void  ah  iniUo,  becaose 
it  was  a  licence  to  do  an  act  made  cri- 
minal by  the  Act  of  5  Bioh.  2.  c.  8; 
and  lastly,  there-entry  was  a  criminal  act 
under  that  statute,  and  the  defendants 
were  at  least  liable  in  damages  for  the 
injury  done  to  the  female  plaintiff  in 
forcibly  ejecting  her. 

Beddall  v.  Maitlandj  ante^  p.  404; 
Law  Bep.  17  Oh.  D.  174. 

Mr.  Oookson,  Mr.  OracknaU  and  Mr. 
Oraham,  for  the  defendants,  said  the 
covenant  in  the  lease  was  to  bay  of  the 
defendants,  and  of  them  only,  and  directly. 
It  was  in  that  form  to  prevent  the  very 
act  done  by  the  plaintiff,  namely,  the 
selling  of  the  lower  class  of  bitter  ale  at 
the  defendants'  public-hooses  andinjariDg 
the  defendants'  reputation. 

Whether  the  lease  was,  or  was  no^ 
forfeited  for   breaoh    of    cQveDant,  the 
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terms  of  the  letter  licenfring  the  defen- 
dants to  enter  and  evict  were  binding  as 
being  terms  of  a  contract  to  compromise 
a  right  dispated  bona  fide — 

OaUsher  y.  Bischoffshetm,   39    Law 
J.  Bep.  Q.B.   181;   Law  Bep.   5 
Q.B.  449 ; 
Ockfm^d  V.  BareUi,  20  W.B.  116  ; 
and  the  licence  extended  to  the  case  of 
assistants — 

Dennet  v.  Orover,  Willes,  195. 
Such  a  licence  was  legal  and  conld  be 
acted  upon — 

Kamanah  v.  Qudge^  1  Man.  h  G.  316 ; 
13  Law  J.  Bep.  C.P.  99. 
No  offence  had  been  committed  nnder  the 
statnte  Biohard  2,  inasmuch  as  the  agent 
of  the  defendants  had  been  admitted 
peaceably,  and  once  in  possession,  as  two 
persons  could  not  be  legally  in  possession, 
their  possession  being  that  of  the  legal 
owner,  the  plaintiff  became  a  mere  tres- 
passer— 

8emayne*8  Ocue^  5  Coke,  91. 
Mr.  North  replied. 

The  following  authorities  were  also 
referred  to  on  the  effect  of  the  letter  of 
licence,  and  the  question  whether  it  was 
voidable— 

Addison  on  Torts,  p.  353 ; 

Bridges  v.  Blani^rdj  1  Ad.  Sd  E. 

536; 
Dames  v.  Marshall,  10  Com.  B.  Bep. 
N.S.  697;  31  Law. J.  Bep.  O.P. 
61; 
Boper  Y,  Harper,  4  Bing.  N.C.  20. 

Fbt,  J.,  said — ^The  first  question  which 
arises  is  this :  Were  the  defendants,  in  the 
acts  which  they  committed,  trespassers 
upon  the  plaintiff's  property  ?  The  second 
qnestion  which  has  arisen  is  this:  Sup- 
posing they  were  not  trespassers,  then 
did  they  through  their  agents  commit 
some  act  which  was  wrongful,  unless 
they  could  justify  their  possession  and 
entiy ;  and  are  they  unable  to  justify  their 
possession  and  entry  by  reason  of  its 
being  forcible,  and  so  contrary  to  the 
statute  of  Bichard  2  P  The  third  question, 
which  has  been  more  or  less  discussed, 
and  also  which  only  arises  in  the  event 
of  their  not  being  trespassers,  is,  whether 
or  not,  in  pursuance  of  their  lawful  right 
to  put  the  plaintiff  and  his  wife  out  of 
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the  property,  their  agents  were  gnilty  of 
any  excess  in  the  force  that  was  used. 

[In  continaing  the  history  of  the 
transactions  upon  the  interview  between 
the  parties  on  the  9th  of  September,  his 
Lordship  observed:]  They  (the  part- 
ners, Messrs.  Hawker)  expressed  their 
annoyance  and  indignation  at  what  he 
(Mr.  Edwick)  had  done,  and  told  him 
that  he  had  committed  a  breach  of  his 
covenant.  That  statement  they  appear 
to  have  made  with  great  positiveness  and 
with  great  authority  as  regards  him, 
because  they  spoke  not  merely  in  the 
words  of  influential  brewers  and  land- 
lords, but  they  spoke  through  the  mouth 
of  an  experienced  London  lawyer.  Now , 
that  statement,  I  think,  was  erroneous  in 
point  of  fact,  but  made  in  good  fiekith. 

[After  stating  the  facts  down  to  the 
purchase  by  the  plaintiff  (Mr.  Edwick)  of 
A  K  ale,  his  Lordship  continued:]  The 
question  which  arises,  then,  is  this :  Was 
that  a  violation  of  the  plaintiff 's  contract 
that  he  woald  purchase  of  the  lessors  all 
the  beer  to  be  consumed  on  the  premises  ? 
In  my  judgment  it  was  not  a  breach.  I 
ask  myself  whether,  according  to  ordinary 
parlance,  and  the  ordinary  use  of  the 
English  language,  the  plaintiff  did  pur- 
chase bis  beer  of  the  defendants,  and  I 
conceive  I  must  answer  that  question  in 
the  affirmative.  What  he  authorised 
Gundall  to  do  was  to  be  done  as  his  agent, 
although  in  the  name  of  the  agent ;  and, 
whatever  the  mind  of  the  lessors  may 
have  been  in  selling,  the  mind  of  the 
plaintiff  in  purchasing  was  clearly  to  buy 
throagh  an  undisclosed  agent  as  to  pur- 
chasing of  the  lessors.  It  appears  to  me 
that  that  is  so.  The  lessors  (the  defen- 
dants)  say  this :  *'  We  make  two  kinds  of 
bitter  beer,  the  I  P  A,  or  India  pale 
ale,  and  the  A  K.  The  India  pale  ale  is 
the  only  kind  of  ale  which  we  supply  to 
the  public-houses  who  are  tied  to  us. 
The  A  K  we  supply  to  private  families,  and 
in  some  cases,  at  any  rate,  to  public-houses 
which  are  free  and  not  tied  to  us  ;  "  and 
they  suggest  that  theplaintiff  was  guilty  of 
fraud -upon  the  public  in  selling,  as  bitter 
ale,  the  A  K ;  and  to  protect  the  public 
from  that  fraud  they  are  unwilling  to  sell 
this  A  K  ale  to  the  publicans.  I  have 
clearly  nothing  to  do  with  the  arrange- 
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ments  tbey  make  with  the  publicans.     It 
appears  to  me  there  is  no  fraud  upon  the 
public  in  selling  as  bitter  ale  that  which 
was  bitter  ale ;  because  A  K  is  as  much 
bitter  ale  as  the  I  P  A,   and   it   is  so 
described  by  the  plaintiff's  counsel  and 
bjr  the  defendants  themselves.     It  was 
sold  in  some  cases  at  the  same  price  as 
the  I  P  A,  which  might,  or  might  not, 
lead  to  confusion.     It  was  not  I   P  A. 
I  cannot  help  observing,  however  anxious 
the  defendants  may  be  as  to  the  sale  of 
A  K  to  the  public  as  bitter  ale,  Qiej  are 
not  unwilling  to  sell  it  to  other  publicans 
who  buy  it  of  them,  and  I  suppose  they 
sell  it  as  bitter  ale,  because  they  can  sell  it 
as  nothing  else.     I  have  nothing  to  do, 
in  the  first  place,  with  the  alleged  fraud 
upon  the  public  ;  and,  in  the  next  place, 
it  appears  to  me  there  is  no  fraud  upon 
the  public  in  selling  A  K  as  bitter  ale 
when  it  is  so  described  by  the  defendants. 
TheTi,  supposing  I  am  wrong  in  that  oon- 
clusion,  another  argument  requires  con- 
sideration.    Mr.  North  has  said  that  the 
true  construction  of  this  covenant  is  to 
make  the  lessee  the  arbiter  of  what  kinds 
of  beer,  what  kinds  of  spirits,  what  kinds  of 
liquor  he  shall  sell ;  and  that  there  is  an 
implied    contract    by    the    lessors  that 
they  will  supply  such  ales  as  the  lessee 
may  require — at  any  rate  that  he  is  libe> 
rated  from  his  obligation  to  purchase  of 
them  in  respect  of   any  kind  of  beer, 
liquor  or  spirit  which  he  applies  for  and 
with  which  they  cannot  supply  him  ;  and 
therefore,  if  they  declined,  according  to 
their  own  story,  to  supply  him  with  A  K, 
he  was  at  liberty  to  buy  A  K  of  GundaU. 
Having  regard  to  the  conclusion  I  have 
already  expressed  as  to  the  question  of 
fraud,  it  is  not  necessary  for  me  to  ex- 
press my  opinion  upon  that  obligation.    I 
may    say   that    that    argument  is  well 
worthy  of  oonsideration,  and  I  am  in- 
clined to  think  that  that  construction  is 
the  true  one.     I    hold,    therefore,  that 
there  was  no  breach  of  this  covenant  by 
the  plaintiff,  and  I  hold,   consequently, 
that  the  proviso  for  re-entry  did  not  come 
into  effect. 

[Upon  the  construction  and  effect  of 
the  letter  of  licence  to  eject,  his  Lordship 
said:]  In  the  first  place  the  document 
proceeds  evidently  upon  the  footing  of  a 


^forfeiture  of  the  lease.    That  is  the  foun- 
dation upon  which  both  parties  are  treat- 
ing.   In  the  next  place,  it  is  apparent 
that    the  plaintiff  recognises  thi2b    the 
lease  has  come  to  an  end,  and  he  under- 
takes to  grive  quiet  possession ;  but,  ac- 
cording to  the  oonstruction  which  I  put 
upon  the  document  (and  if  I  have  under- 
stood both  Mr.  Gookson  and  Mr.  Graham 
rightly,  the  construction  which  ^ey  pot 
upon  it),  something  much  more  than  that 
was  expressed  to  be  authorised  by  tida 
instrument,  namely,  the  power  to  eject 
without  any  process  of   law,  and   the 
power  for  that  purpose  to  enter  upon  the 
property,  and  to  use  all  necessary  force 
upon    so    entering  in  putting    out  the 
plaintiff  and  his  ftunily  from  the  pn^ierty. 
That,  I  repeat,  if  I  am  not  mistaken  in 
the  argument  of  the  learned  counsel  fiir 
the  defendants,  has  been  their  construction 
as  to  the  document.    If  so,  the  document 
appears  to  me  to  be  void  as  being,  in 
effect,  a  licence  to  commit  a  crime,  be- 
cause the  statute  of  Richard  2  has  pro- 
vided that,  even  where  there  is  a  lawful 
right  of  re-entry,  no  man  shall  enter  with 
strong  hand,  nor  with  multitude  of  people, 
but  only  in  a  peaceable  and  eaa^  manner. 
Any  violence,  therefore,   which  is  used 
for  the  purpose  of  obtaining  an  entry 
upon  land  which  is  in  the  possession  of 
anotheiv-anything  amounting  to  a  strong 
hand — ^is  a  violation  of  that  statute ;  and, 
consequently,    according    to    the    view 
which  I  take  of  the  true  ooostmction  of 
this  instrument,  I  think  it  is  void  in  its 
inception,  as  being,  in  effect,  a  hcence  to 
commit  that  which  is  contrary  to  the 
public  law  of  the  country.     But  even  if 
it  were  not  so,  I  think  the  instrument  so 
voidable  for  the  reason  I  have  already 
indicated.     I  think  it  is   voidable  upon 
the  suggestion  that  the  lease  had  been 
forfeited,  and  that  suggestion  emanated  in 
good  faith,  but  in  error,  from  the  defen- 
dants.    Such  an  instrument  is  voidable 
according    to    the  well-known    case  of 
BawUngs  v.    Wickhcbm  and   other  oases 
where  an  innocent    representation   has 
been  the  ground  of  an  executed  oontnct 
being  rescinded ;  and  I  think  by  force  of 
Mr.   Hardcastle's  letter  of  the  29th  of 
September,   or,  if  not  by  that^  tiien  by 
virtue  of  the  plaintiff's  refosal  to  give  op 
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possession  on  the  4tli  of  October,  the 
mind  of  the  plaintiff  to  resoind  that 
voidable  agreement  was  sufficiently  made 
known  to  the  defendants,  and  from  that 
time  the  voidable  agreement  became 
void. 

[His  Lordship  proceeded  with  the 
judgment  as  a  trial  of  issnes  of  fact,  and 
assessed  damages  for  injuries  to  Mr. 
Edwick  at  2502.,  including  something  for 
assault  and  wrong,  and  200/.  for  injuries 
to  Mrs.  Edwick,  and  continued :] 

I  might  be  content  to  leave  the  mafcter 
here  if  it  had  not  been  that  very  im- 
portant questions  have  been  agitated  in 
the  course  of  this  discussion  with  regard 
to  the  right  of  landlords  to  enter  upon 
premises  in  the  occupation  of  their 
tenants,  and  also  because,  in  my  judg- 
ment,  the  damages  which  I  have  assessed 
in  respect;  of  the  wife  may,  in  this  case, 
be  justified,  even  if  I  am  wrong  in  think- 
ing that  the  defendants  were  trespassers. 
If  on  the  4th  of  October  they  had  a  right 
of  entry  which  they  might  have  put  in 
force  through  proper  means  of  law,  I 
think  they  nevertheless  made  a  wrongful 
entry  on  that  date.  I  couple  the  amount 
of  force  which  they  actually  displayed  on 
that  entry — four  men — with  the  previous 
letter  of  the  29th  of  September.  I  couple 
it  with  the  plaintiff's  statement  that  he 
should  not  give  up  possession,  and  I  think 
that  the  acts  which  began  with  that  entry 
on  the  4th  were  one  continued  series  of 
acts  until  the  female  plaintiff  had  been 
ejected  through  the  gates  in  the  yard  on 
the  afternoon  of  the  6th ;  and  until  that 
ejectment  the  defendants  never  recovered 
actual  possession  of  the  property.  It 
has  been  said  by  Mr.  Gookson  that  the 
statute  of  Richcu'd  only  applies  to  entry 
upon  landf  and  that  if  I,  who  have  a 
title,  can  get  peaceably  over  the  border  of 
the  land  of  the  defendant,  who  is  in  pos- 
session,  and  who  has  no  title,  possession 
follows  the  title.  I  am  in  possession,  and  I 
may  use  all  necessary  violence  or  force  in 
putting  the  person  out  who  had  been  in 
possession.  In  my  judgment  that  is  not 
the  law.  The  statute  of  Richard,  as  I 
have  already  pointed  out,  prohibits  an 
entry  with  a  strong  hand,  which  means, 
as  I  understand  it,  coming  with  an  ex- 
ceanve  number  of  persons,  or  with  a 
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multitude  of  people.  It  can  only  be 
done  in  a  peaceable  and  easy  manner.  If 
the  operation  of  the  statute  is  confined  to 
the  mere  fact  of  getting  over  the  border 
— the  edge  of  the  property  in  question  — 
peaceably,  the  statute  evidently  is  not  ade- 
quate to  meet  the  evil  which  it  was  in- 
tended to  express,  namely,  the  evil  of 
persons,  who  had  a  right,  as  well  as  those 
who  had  not  a  right,  causing  disturbance, 
inaugurating  civil  war,  for  the  purpose  of 
obtaining  that  which  was  their  property. 
Accordingly  it  appears  to  me  to  be  clear 
law,  which  I  desire  to  re-state,  that  if  au 
entry  be  made,  and  if  after  entry  has 
been  made  and  before  actual  and  com- 
plete  possession  is  obtained,  violence  is 
used  towards  the  person  who  is  in  pos- 
session, that  is  criminal  within  the  sta- 
tute of  Richard. 

Now  Vmer's  Abridgment^  referring  to 
Lambarfs  Eirenarckay  lays  down  the  law 
in  these  terms :  '*  If  one  enters  peaceably 
and  when  he  has  come  in  useth  violence 
this  is  a  forcible  entry."  In  the  same  way 
in  Bacon's  Abridgment  the  law  is  laid  down 
thus:  ''If  a  man  enters  peaceably  into 
a  house,  but  turns  the  party  out  of  pos- 
session  by  force  or  by  threats  frighte  him 
out  of  possession  this  is  a  forcible  entry." 
Now  I  will  read  only  one  other  passage, 
which  is  in  Hawhins's  Fleas  of  the  Groton^ 
where  he  says  this  :  ''  It  is  to  be  observed 
that  wherever  a  man  either  by  his  be- 
haviour or  speech  at  the  time  of  his  entry 
gives  those  who  are  in  possession  of  the 
tenement  which  he  claims  just  cause  to 
fear  that  he  will  do  them  some  bodily 
hurt  if  they  will  not  give  way  to  him, 
his  entry  is  esteemed  forcible,  whether  he 
cause  such  a  terror  by  carrying  with  him 
such  an  unusual  number  of  servante  or  by 
arming  himself  in  such  a  manner  as 
plainly  intimates  a  desire  to  back  his 
pretensions  by  force,  or  by  actually 
threatening  to  kill,  maim  or  beat  those 
who  shall  continue  in  possession,  or  by 
giving  out  such  speeches  as  plainly  imply 
a  purpose  of  using  force  against  those 
who  shall  make  any  resistance,  as  if  one 
say  that  he  will  keep  his  possession  in 
spite  of  all  men."  Now,  applying  that 
principle — ^the  principle  laid  down  in  the 
passage  I  have  last  read — to  the  circum- 
stances of  the  case  here — ^looking  at  the 
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threat  contained  in  the  previous  letter  of 
the  29fch ;  looking  at  the  way  in  which 
the  police  on  the  evening  of  the  4th  of 
October  warned  the  plaintiff  not  to  lay 
hands  upon  the  defendants'  men ;  look- 
ing at  the  way  in  which  the  police  were 
placed  under  the  instructions  and  direc- 
tions  of  Mr.  Mortlock;  looking  at  the 
way  in  which  he  came  with  more  men 
than  were  necessaty  for  getting  actual 
possession  ;  looking  at  the  way  in  which 
those  men  were  assisted  by  others  from 
time  to  time ;  and  looking,  as  I  do,  at  the 
whole  series  of  acts  from  the  4th  to  the 
6th  of  October  as  one  continued  act,  I 
come  to  the  conclusion  that  there  was  in 
this  case  not  merely  a  forcible  entry,  but 
an  independent  wrong  done  to  the  plain- 
tiff^s  wife  in  the  course  of  that  forcible 
entry,  which,  according  to  the  doctrine 
of  Newlon  v.  Hwrland  (1)  and  that  class 
of  cases,  being  independent  of  the  mere 
act  of  entty,  gives  a  cause  of  action. 

I  have  made  those  observations  be- 
cause, in  my  judgment,  it  is  important 
there  should  be  no  misunderstanding  as 
to  what  the  rights  of  persons  who  have 
a  right  of  entry  are.  Their  rights  are  to 
enter  in  a  peaceable  and  an  easy  manner, 
and  if  they  cannot  do  so  they  must  re- 
sort to  the  Courts.  In  no  other  way  can 
the  peace  and  the  quiet  of  this  country 
be  maintained,  and  in  no  other  way  can 
the  relation  of  landlord  and  tenant  be 
maintained,  and  be  prevented  from  re- 
sulting in  such  acts  of  violence  and  dis- 
turbance as  I  regret  to  say  there  were  in 
this  case. 


tN.S. 


Solicitora— Mr.  Hardcastle,  for  plaintiff;  Messrs. 
Walker,  Son  &  Field,  agents  for  W.  Gee,  Bishop 
Stortford,  for  defendants. 


U)  1  Man.  &  G.  956 ;  10  Law  J.  Rep.  C.P.  11. 
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James,  L.J.        ■^ 

Baogallat,  L.J.  I  nobel's  explosivb  com- 

LUSH,  L.J.  >      PANT   V.    JONES,    SCOTT 

1881.  I        AND  COMPANY. 

April  27,  29.  J 

Infringement  ofPaieni — User  of  Patented 
Article — Agency. 

/.  8,  ^  Co,,  a  firm  in  London,  acting  for 
the  occa^sion  without  remuneration  as  GuHom 
House  agents,  on  behalf  of  K,  Sf  Co,,  a  firm 
in  Cologne,  took  the  necessary  steps  in  clear* 
ing  through  the  Custom  House  and  obtain^ 
ing  the  necessary  warrants  for  enabling 
cargoes  of  lithofracteur,  manufactured  by 
K,  ^  Co.  ai  Cologne,  to  be  discharged  into 
lighters  in  the  Thames  for  the  purpose  of 
being  stored  in  K.  8f  Co's  warehouses. 
This  lithofracteur  was  manufactured  by  a 
process  which  was  patented  in  this  country 
by  letters  patent  vested  in  the  plaintiff  com- 
pany. 

On  an  action  by  the  plaintiffs  for  dean- 
ages  and  an  injunction  against  J.  8.  <$•  Co. 
on  the  ground  of  user  of  the  patented  in- 
vention, — 

Held  (reversing  the  decision  of  Bacon, 
V.C.),  that  the  act  of  J.  8.  ^  Co.,  aU 
though  it  was  one  of  the  steps  thatmusi 
of  necessity  be  taken  before  K.  Sf  Co.  could 
discharge  the  cargoes,  and  (^assuming  thai 
the  trafis-shipment  and  storage  in  K.  j*  Co.^s 
warehouse  was,  having  regard  to  the  naiwre 
of  the  invention,  a  user  of  it  within  iAa 
meaning  of  the  letters  patent)  J.  8.  Sf  Go. 
thereby  assisted  K.  fy  Co.  in  infringing 
the  patent,  yet  did  not  constitute  any  tn- 
fringement  on  the  part  of  J,  8.  Sf  Co.,  nor 
was  it  an  actionahle  wrong,  and  the  action 
was  dismissed  with  costs. 

The  Court  in  dealing  with  agents  has 
regard  to  the  character  of  the  agency — that 
is,  the  agency  must  be  an  agency  in  the 
making,  itsing,  exercising  or  vending  the 
paiented  invenUon, 

This  was  an  appeal  from  a  decision  of 
Bacon,  V.C.  The  case  is  fally  reported 
in  the  Court  below,  49  Law  J.  Rep. 
Ghanc.  726. 

The  plaintiff  company  had  become  the 
assignees  of  letters  patent  granted  to 
Nobel  for  an  invention  for  rendering  safe 
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and  practicable  the  nse  and  transport  of 
nitro-glyoerme. 

By  means  of  this  invention  a  substance 
called  '*  lithofracteur"  had  been  produced, 
which  had  become  a  well-known  article 
of  commerce  and  was  extensively  manu- 
fiEictared  and  dealt  in  by  the  plaintiffs. 

This  patent  was  assigned  to  the  plain- 
tiff company  on  the  23rd  of  April,  1877. 
It  appeared  &om  the  evidence  that  some 
years  previoas  to  the  date  of  the  assign* 
ment  the  defendants  had  been  purchasing 
this  article  from  Krebs  &  Co.,  manufac* 
taring  chemists  at  Cologne,  with  a  view 
to  exportation  to  Australia,  under  an 
agreement  dated  July,  1878,  with  Krebs 
&  Go.,  by  which  they  had  obtained  exclu- 
sive right  to  supply  the  Australian  co- 
lonies with  the  said  article.  But  that 
agreement  had  come  to  an  end  before  the 
plaintiffs'  title  as  assignees  accrued. 

The  acts  complained  of  on  the  part 
of  the  defendants  since  April,  1877,  were 
shortly  as  follows : — 

Krebs  &  Go.  imported  from  Maasluys, 
in  Holland,  into  the  port  of  London  in 
May,  1877,  l,200casesof  lithofracteur  by 
a  ship  called  the  Edward  Austin,  In 
July,  1878,  a  further  cargo  by  the  ship 
/.  Prizeman^  and  710  cases  by  the  ship 
OcutcUta  in  December,  1878.  The  Edward 
Austin  also  brought  some  detonators 
which  were  not  the  subject  of  the  patent, 
and  of  which  the  defendants  were  the 
importers.  The  cases  of  lithofracteur 
were  consigned  by  Krebs  &  Co.  to  them- 
selves, the  bills  of  lading  being  made  out 
to  *'  Krebs  &  Co.  or  assigns."  The  ship 
was  freighted  by  Krebs  &  Co.,  who  paid 
the  freight. 

The  defendant  firm  being  on  friendly 
terms  with  Ejrebs  &  Co.,  acted  on  their 
behalf  in  procuring  the  necessary  war- 
rants and  authorities  from  the  Custom 
House  officers  for  the  delivery  of  the 
lithofracteur  into  lighters  for  the  purpose 
of  its  transmission  to  Krebs'  warehouses. 
In  filling  in  one  of  the  documents  that 
was  necessary  for  the  purpose,  one  of  the 
defendants'  clerks  gave  the  name  of  the 
defendants  as  importers. 

The  importation  licence,  to  the  holder 
of  which  alone  under  the  Explosive  Sub- 
stances Act,  1875  (38  &  39  Vict.  c.  17), 
B*  40«  sub-8.  9,  the  captain  could  have 
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delivered  the  cargoes,  was  held  by  a  man 
named  Sneyd  as  agent  for  Krebs  &  Co. 

The  plaintiffs  alleged  that  the  defen- 
dants, if  they  had  not  infringed  the 
patent  by  the  use  of  the  invention  in 
England,  had  as  agents,  whether  gratui- 
tous or  paid  agents,  assisted  the  defen- 
dants in  infringing  the  patent  by  obtain, 
ing  the  documents  and  authorisation 
which  were  necessary  to  enable  the 
defendants  to  deliver  the  patented  article 
from  the  vessel  in  the  Thames  for  the 
purpose  of  warehousing  in  this  country. 

The  yice-Chancellor  made  an  order  re- 
straining the  defendants  from  trans-ship- 
ping, importing  or  exporting  into  or  from 
any  port  of  Grroat  Britain,  or  from  moving 
or  attempting  to  move  from  any  place  to 
any  other  place  any  lithofracteur  or  such 
other  compounds,  or  from  either  using 
or  putting  in  practice  the  invention,  or 
from  in  any  other  way  infringing  the 
letters  patent,  and  directed  an  enquiry  as 
to  the  amount  of  damages  which  the 
plaintiffs  had  sustained  by  the  unlawful 
use  which  had  been  made  in  this  country 
of  their  patented  invention,  the  defendants 
to  pay  the  amount  of  damage  when  as- 
certained and  the  costs  of  the  action. 

The  defendants  appealed. 

Mr.  Da^ey  and  Mr,  Ooodeve,  for  the 
appellants. 

Mr,  AsUm  and  Mr,  Oviler^  for  the 
company. 

The  arguments   and  cases  used  and 

cited  in  the  Court  below  were  repeated, 

and  the  following  cases  were  also  cited  : — 

Higgs  v.  Godwin,  E.  B.  &  B.  529 ; 

27  Law  J.  Rep.  Q.B.  421 ; 
Oibson  V.  Brand,  1  Web.  Pat.  Cas. 

630; 
Upmann  v.  Elhan,  41  Law  J.  Bep. 
Chanc.  246 ;  Law  Rep.  7  Chanc. 
130; 
Vavasseur  v.  Krwpp,  Law  Bep.  9  Ch. 
D.  351. 

James,  L.J. — Mr.  Davey,  we  have  had 
an  opportunity  of  considering  this  case 
and  we  shall  not  trouble  you  to  reply. 

In  this  case  the  plaintiffs  complain  of 
the  defendants,  Messrs.  Jones,  Scott  & 
Co.,  as  having  infringed  letters  patent 
which  are  now  vested  in  the  plaintiffs, 
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wlio  are  a  limited  company.     The  defen- 
dants do  not  deny  the  rights  of  the  plain- 
tiiSs  to  their  letters  patent  or  in  any  way 
traverse  the  validity  of  them,  but  they 
simply  deny  the  fact  that  they  have  in 
any  way  infringed  those  letters  patent. 
That  is  their  case.   The  defendants  Jones, 
Scott  &  Co.,  it  appears,  some  years  ago, 
before  the  plaintiffs'  title  as  assignees  of 
the  patent  had  accmed  at  all,  had  been 
dealing  in  the  article,  as  purchasers  from 
the  German  manufacturers,  Krebs  &  Co., 
with  a  view  to  exportation  to  Australia. 
That  seems  to  be  the  only  thing  that  they 
had  to  do  with  it.     They  had  an  agree- 
ment with  Krebs  &  Co.,  giving  them  a 
sort  of  exclusive  right,  and  I  believe  an 
exclusive  right  to  supply  the  Australian 
colonies,  or  some  of  them,  and  they  had 
an    agreement  for  purchasing  for  that 
purpose.      However,  they  say   that  all 
these  transactions  of  purchasing  had  come 
to  an  end  before  the  plaintiffs'  title  had 
accrued,  and  then  they  say  this,  with  re- 
spect to  what  occurred  since  the  title  of 
the  plaintiffs  had  accrued,  **  the  only  in- 
tervention   which  the   defendants  have 
made  or  with  or  in  which  they  have  been 
concerned  or  taken  part  in  relation  to 
lithofracteur — which  was  the  name  of  the 
article — since  the  23rd  of  April,  1877, 
has  been  in  acting  as    Custom  House 
agents  in  reference  to  obtaining  on  behalf 
of  Messrs.  Krebs  ft  Co.,  of  Cologne,  the 
real  owners  of  this  lithofracteur,  permis- 
sion for  the  discharge  thereof  from  ships 
into  lighters.     As  such  Custom  House 
agents  the  defendants'  fnnction  was  con- 
fined to  obtaining  papers  necessary  for 
such  trans-shipment,  and  they  never  had 
any  ownership  in  or  exercised  any  control 
over  the  said  lithofracteur.     The  defen- 
dants  were  in  no  sense  the  importers  of 
the  said  lithofracteur,  though,  in  order  to 
comply   with  the  forms  in  use  at  the 
Custom  House,  they  appear  to  have  been 
so  described  in  some  of  the  papers  sent 
in  by  them ;  but  notwithstanding  the  use 
of  the  word,  the  real  nature  of  the  defen- 
dants'  employment  was  explained  to  and 
well  understood  by  the  Custom  House 
officers."     That  is  what  they  allege.     It 
was  for  the  plaintiffs  to  prove,  if  they 
could  prove,  the  burden  being  upon  the 
plaintiffs,  that  the  defendants  had  been 


oonoemed  or  taken  part  or  had  inter- 
vened in  respect  of  the  cargoes  in  ques- 
tion in  some  other  manner  than  tb&t 
which  the  defendants  themselves  alleged, 
because  any  person  who  says  that  the 
defendants    have    committed    a    wrong 
against  him  must  prove  the  wrong  hj 
Quinary  legal  evidence.    Now  the  plain- 
tiffs have  r^dly  given  no  evidenoe  what- 
ever in  support  of  that  contention.    On 
the  other  hand,  the  defendants  have  con- 
clusively proved — that  is  to  say,  if  the 
evidenoe  is  to  be  believed — eveir  word  of 
that  allegation  to  be  strictly  and  literally 
true.     But  it  was  snggestedy  and  seems 
to  have  been  suggested  with  some  snoceaB 
in  the  Court  below,  that  although  the 
plaintiffs  themselves  had  not  proved  the 
affirmative,  yet  some  of  the  affirmatiTe 
was  to  be  supposed  to  have  been  proved, 
or  was  to  be  assumed  to  be  proved  be- 
cause the  negative  had  not  been  in  every 
respect  satisfactorily  established  by  the 
evidence  on  the  part  of  the  defendants, 
especially  because  the  defendant,  who  was 
abroad  in  Australia,  had  not  stayed  here 
to  give  evidenoe  himself.    Bat  really  that 
is  a  fallacy  which  we  have  had  occasion 
more  than  once  to  refer  to  in  this  Goori, 
namely,  that  a  man  supposes  that  he 
proves  the  affirmative  because  the  witnea 
for  the  negative  was  not  wholly  and  en- 
tirely to  be  believed.     Of  course  that  is 
not  so.     The  affirmative  must  be  proved ; 
and  to  say  that  a  witness  for  the  negatire 
is  not  wholly  to  be  believed,  or  that  scmie 
other  witness  might  be  there  is  in  no 
sense  of  the  word  to  prove  the  affirmative. 
Then  what  we  have  with  regard  to  tiw 
facts  of  the  case  is  this:   Aa  to  what 
the  defendants  did,  it  appears  to  me  thej 
have  really  proved  it  in  every  respect 
most  satisfactorily,  and  that  there  is  no 
inference  or  suspicion   whatever  to  be 
drawn  from  or  raised  by  the  &ct  that 
Mr.  Jones,  the  defendant,  happened  to  be 
in  Australia  and  did  not  happen  to  be 
in  Court  to  give  evidence.     What  we  do 
know  is  this,  that  Krebs  &  Go.  manufac- 
tured these  articles  at  Cologne,  that  they 
were  consigned  to  Krebs  &  Co.  by  them- 
selves— the  bills  of  lading  being  made 
out  to  Krebs  &  Co.,  or  assigns;  that  the 
ship  was  freighted  by  Krebs  A  Co.,  thai 
the  freight  was  paid  by  Krebs  A  Co., 
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that  when  the  goods  aniyed  in  the  riyer 
Thames  they  were  transferred  from  the 
ship  to  the  lighter  paid  for  hy  Krehs  & 
Co.,  and  were  transferred  from  thafc 
lighter  into  a  warehouse  which  was 
Krebs  A  Go.'s  warehouse,  where  they 
remain.  It  is  true  that  in  the  coarse  of 
the  proceedings  in  the  Gostom  House,  in 
obtaining  the  permission  firom  the  Custom 
Honse,  the  defendant's  clerk — this  was 
the  only  thing,  I  think,  raised  in  the 
whole  case  to  shew  their  liability — in 
filling  in  some  document  which  had  to  be 
filled  in,  in  the  course  of  obtaining  a 
discharging  order  or  a  warrant  for  dis* 
charge  from  the  ship,  used  expressions 
which  seemed  to  shew  that  his  masters, 
Messrs.  Scott  &  Co.,  were  the  importers. 
These  documents  were  utterly  immaterial 
for  any  purpose  in  this  action,  except  so 
far  as  they  might  haye  raised  suspicion. 
Of  course  the  fact  that  Jones,  Scott  & 
Co.  had  inadyertently  made  that  im- 
material mistake  in  the  document  is  not 
of  any  consequence,  and  is  not  an  es- 
toppel, it  being  shewn  conclusiyely  that 
Jones,  Scott  &  Co.  neyer  had  any  interest 
whateyer  in  the  lithofracteur  in  question, 
or  any  of  those  cargoes,  and  that  they 
never  had  any  possession,  either  as  agents 
or  otherwise,  or  any  control  or  power  or 
dominion  over  them.  Although  there 
were  those  documents  which  were  part  of 
the  transaction,  the  proper  and  essential 
documents,  the  leading  documents  in  the 
case  as  far  as  Jones,  Scott  &  Co.  were 
concerned,  were  letters  written  and 
signed  by  them  or  signed  by  Mr. 
Jones,  the  partner,  and  addressed  to 
the  Custom  House,  in  which  it  con- 
clusively appeared  that  when  they  asked 
for  the  proper  warrant  or  authority  from 
the  Custom  House,  Jones,  Scott  &  Co. 
were  not  the  importers,  but  that  Krebs 
&  Co.  were  the  importers,  and,  in  fact^ 
the  only  persons  who  held  the  proper  and 
necessary  importer's  licence.  The  agent 
of  Krebs  &  Co.  appears  to  haye  been  a 
person  in  this  country  who  was  autho- 
rised to  take  these  things  under  the 
particular  proyision  of  the  Act  requiring 
a  proper  licence  or  a  proper  authority 
to  receiye  explosive  compounds  of  this 
character.  Then  we  have  this  established 
—-and  in  point  of  fact  established  to  my 
Vol.  60. — Chakc. 
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mind  clearly — ^that  the  goods  remained 
Krebs  A  Co.'s  goods ;  that  the  defendants 
really  were  not  trading  as  Custom  House 
agents ;  but  what  they  did  was  as  agents 
on  behalf  of  Krebs  and  Co.  to  obtam  the 
warrant  authorising  the  delivery  from  the 
ship  to  the  lighter.  Those  are  the  facts. 
Then  a  question  was  raised  by  Mr. 
Aston  very  broadly.  ^'Even  assuming 
that  to  be  the  fact"  he  says,  '*  that  you 
only  applied  to  the  Custom  Mouse  for  the 
purpose  of  getting  that  authority,  yet 
that  was  one  of  the  steps  by  which  Krebs 
&  Co.  were  about  to  infringe  the 
plaintiff's  patent,  and  you  took  part 
therefore  in  it  and  assisted  £[rebs  A 
Co.  Therefore,  so  far  as  you  did, 
you  obtfbined  the  warrant.  They  might 
have  obtained  it  themselyes  or  by  any- 
body else,  but  you  did  in  fact  obtam  that 
warrant  or  authority  from  the  Custom 
House,  and  therefore  you  lent  yourselves 
in  one  step  in  the  case  in  such  a  way  as 
to  enable  Krebs  &  Co.  to  infringe,  or 
you  assisted  them  in  infringing."  Now 
is  that  an  actionable  thing  P  Is  the  mere 
assisting  in  getting  the  goods  from  the 
ship  into  a  lighter  an  actionable  wrong  p 
What  is  actionable  and  what  the  plain- 
tiffs' rights  are,  are  shewn  by  the  letters 
patent  themselves.  What  the  rights  of 
the  patentee  are,  and  what  nobody  can 
infringe  is,  that  the  patentee  and  his 
assigns,  and  no  other,  shall  during  the 
term  lawfully  make,  use,  exercise  and 
vend  his  said  inyention.  Can  anybody 
say  that  going  to  the  Custom  House  and 
writing  to  the  Custom  House  for  Krebs 
&  Co.  for  a  warrant  to  discharge 
things  from  a  ship  into  a  barge  is  making 
the  invention  P  Is  it  using  itP  Is  it 
exercising  it  P  Is  it  venoing  it  P  It 
seems  to  me  it  is  neither  making,  using, 
exercising  nor  vending  the  said  inyen- 
tion. Krebs  &  Co.  may  possibly  be  sup. 
posed  to  have  been  using  it.  Krebs  A 
Co.,  the  persons  who  had  the  control  over 
it,  or  the  persons  who  had  the  possession, 
may,  in  one  sense,  be  said  to  be  using  it, 
having  regard,  as  Mr.  Aston  said  (though 
I  do  not  think  it  is  necessary  for  us  to 
determine  the  point),  to  the  particular 
nature  of  the  invention  in  this  case,  which 
was  patented ;  that  is  to  say,  it  was  an 
invention  in   truth  by  means  of  which 
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every  drop  of  the  higlily  explosive  thing 
"  nitro-glycerine "  is  coated  with  some 
other  material  in  such  a  way  as  to  make 
it  storable,  movable  and  transportable 
with  safety.  Therefore,  as  the  effect 
and  utility  of  the  patent,  according  to 
Mr.  Aston' 8  view — and  he  may  be  right 
in  that — was  the  safety  communicated 
to  the  nitro-glycerine  by  means  of  the 
particular  invention,  anybody  who  was 
enjoying  that  safety  might  be  said  in  that 
sense  or  in  that  way  to  be  using  the  in- 
vention. It  may  be,  therefore,  possible, 
if  ever  the  point  arises,  that  if  Krebs  <fe 
Co.  were  to  bring  the  thing  into  this 
country  for  the  purpose  of  sending  it 
abroad  even  without  opening  the  packages 
— if  the  packages  were  on  board  a  ship 
in  England  or  in  a  warehouse  in  Eng- 
land, and  there  stored  bona  fide  with  a 
view  of  its  being  sent  out  of  this  country — 
it  is  possible  that  would  be  using  it  in 
thifl  country,  in  not  exactly  the  same 
sense,  but  nearly  in  the  same  sense,  as  the 
persons  were  held  to  be  using  Bett's 
Patent  Capsule,  because  Bett's  Patent 
Capsule  was  protecting  the  liquor  in  this 
country,  which  was  the  use  of  the  inven- 
tion (1).  Krebs  &  Co.  might,  in  that  sense, 
be  supposed  to  be  using  the  invention. 
But  a  man  who  has  no  possession  of  the 
thing,  and  has  no  control  over  it,  and 
who  has  no  dominion  or  power  to  deal 
with  the  thing,  to  whom  the  safety  is  of 
no  consequence  or  the  want  of  safety  is 
not  of  the  slightest  consequence  what- 
ever, cannot  be  said  to  be  using  the  in- 
vention, and  that  is  the  only  way  in 
which  it  could  be  said  that  these  letters 
patent  were  infringed.  Of  course  no- 
body could  pretend  to  say  that  was 
"  making,  exercising  or  vending,"  and  it 
does  not  come  within  either  of  those. 
It  is  not  necessary  to  go  through  the 
prohibitory  words,  which  do  not  carry  it 
any  further. 

Therefore,  it  appears  to  me  that  if  an 
action  had  been  brought  against  these  gen- 
tlemen setting  up  the  exact  facts,  and  say- 
ing that  "  Krebs  &  Co.  imported  into  this 
country  articles  made  in  contravention  of 

(1)  In  BdU  V.  NeiUon,  Zl  Law  J.  Rep.  Chanc. 
321 ;  Law  Rep.  3  Chanc.  429 ;  40  Law  J.  Rep. 
thane.  317 ;  Law  Rep.  6  E.  &  L  App.  1. 


the  letters  patent,  and  you  went  to  the 
Custom  House  and  got  from  the  Custom 
House  an  authority  enabling  the  captaia 
of  the  ship  who  imported  them  to  deliver 
them  into  Krebs  &  Oo.'s  lighter  " — ^if  that 
action  had  been  brought,  alleging  those 
facts,  I  cannot  but  think  myself  that  that 
declaration  would  have  been  clearly  de- 
murrable ;  and  nobody  could  suppose 
that  there  was  in  the  mere  act  of  asastiiig 
in  procuring  the  transfer  from  one  vessel 
to  another  vessel  any  infringement  of 
the  patent. 

It  is  said  the  Court  of  Chancery  has 
gone  further  in  dealing  with  agents,  hot 
I  do  not  think  it  ever  did.  The  Court  of 
Chancery  has  always  held  a  hand  o?er 
agents  ;  but  then,  it  appears  to  me,  thej 
muBt  be  actual  agents.  They  must  be 
agents  who  are  agents  in  the  making,  in 
the  using,  in  the  exercising  or  in  the 
vending  of  the  invention.  They  must  be 
actually  agents,  whose  agency  is  directly 
in  the  making,  using,  exercising  or 
vending.  Or  in  another  case  there  might 
be  a  person  who  had  possession  of  the 
pirated  article,  still  as  agent,  consignee 
or  factor,  or  in  any  other  capacity,  which 
possession  the  present  High  Court — 
formerly  the  Court  of  Chancery — ^wonld 
prevent  being  used  in  any  way  to  the 
damage  or  injury  of  the  patentee.  But 
then  it  must  be  that  kind  of  agency ;  and 
that  is  the  kind  of  agency  we  are  asked 
to  extend  to  this  case. 

It  appears  to  me  that  if  we  call  a  man 
an  agent  for  this  purpose  it  would  be 
saying  that  any  person  whatever  who 
had  anything  to  do  with  the  removal  of 
goods  from  a  manufacturer's  factory  to 
that  manufacturer's  storehouse  would  be 
liable  to  an  action,  either  for  damages  or 
for  an  injunction,  because  it  turned  oA 
those  articles  were  made  either  in  in- 
fringement, or  were  going  to  be  sold  in 
infringement,  of  the  letters  patent,  or, 
which  is  the  same  thing,  in  infringement 
of  a  trade  mark.  If  it  were  to  be  said 
that  any  person  who  had  anything  to  do, 
either  directly  or  indirecUy,  with  the 
means  by  which  the  goods  got  from  one 
place  to  another  was  to  be  liable  to  an 
action  at  law  or  an  injunction  in  an  action 
by  the  plaintiff  it  would  be  giving  a 
wide,    a    great,    a    most  injurious  en* 
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oonragement  to  idle  and  vexations  litiga 
tion.  Aooording  to  my  view,  it  wonld  b- 
interfering,  withont  any  real  benefit  to 
any  human  being,  with  the  ordinary  coarse 
of  men's  lives,  in  the  prosecution  of  their 
trades  and  vocations.  I  am  of  opinion 
that  there  is  no  authority  for  such  an 
extension  of  the  rule;  and  none  of  the 
cases  have  gone  beyond,  as  I  have  said, 
a  direct  agency  in  the  possession  of  the 
thing  itself  I  think  we  should  be  doing 
a  very  wrong  thing  indeed  if  we  were  to 
encourage  the  extension  of  that  to  the 
ordinary  transactions  of  life—to  persons 
who  really  had  nothing  whatever  to  do 
with  the  infringement. 

I  am  of  opinion  that  the  order  of  the 
Vice- Chancellor  ought  to  be  discharged, 
and  that  the  action  ought  to  be  dismissed, 
and  with  costs. 

Baoqallat,  L.J. — I  am  of  the  same 
opinion,  and  for  the  same  reasons.  I 
have  but  a  very  few  words  to  add,  and 
ihey  have  reference  rather  more  to  the 
fiicts  of  the  case  than  to  the  application 
of  the  law  to  those  facts. 

This  lithofracteur,  having  been  manu- 
faotured  at  Cologne,  was  shipped  from 
a  Dutch  port  for  delivery  at  a  warehouse 
on  the  river  Thames.  The  permission  or 
consent  of  three  parties  was  required  for 
that  purpose.  Inasmuch  as  the  article 
was  a  foreign  article  the  laws  or  the  rules 
of  the  Custom  House  had  to  be  obeyed. 
It  had  to  be  ascertained  whether  there 
was  any  duty  payable  in  respect  of  it, 
and  if  duty  was  payable,  whether  it  had 
been  paid.  Then,  inasmuch  as  the  arti- 
cle was  an  explosive  material,  the  pro- 
visions of  the  Act  ^ith  reference  to 
explosive  substances  had  to  be  complied 
with.  Thirdly,  as  the  goods  were  to  be 
delivered  in  the  river  Thames,  the  regula- 
tions of  the  Thames  Conservators  hsA  to 
be  obeyed.  No  question  arises  here  with 
reference  to  those  regulations.  It  must 
be  assumed  that  they  were  fully  complied 
with. 

Now  the  licence  for  the  landing  of 
explosive  articles  had  to  be  obtained  from 
the  Secretary  of  State,  and  the  licence 
was  in  favour  of  the  importers  whoever 
those  importers  might  be.  All  that  the 
Custom  House  had  to  do  with  the  matter 


was  to  ascertain  whether  they  were  free 
from  duty,  or  if  the  duty  was  paid,  and, 
therefore,  before  the  goods  could  be 
landed  from  the  ship  in  which  they  were 
imported  to  be  taken  on  shore  there  must 
be  what  is  called  a  landing  order  or  de- 
livery order — I  forget  which  is  the  pre- 
cise form  of  it — ^which  simply  authorises 
the  landing  of  the  goods.  The  licence  in 
this  case  for  the  landing  of  the  explosive 
substance  was  obtained  by  the  importers. 
The  transactions  which  we  have  to  deal 
with  were  three  in  number,  three  several 
importations,  but  the  circumstances  of 
each  were  exactly  the  same,  with  one  very 
slight  exception.  We  may  take  the 
cargo  brought  by  the  Edward  Attstin  as 
an  example  of  all,  and  it  has  this  ad- 
vantage, that  the  Edward  Austin  brought 
over  the  lithofracteur  of  which  Messrs. 
Krebs  &  Co.  were  declared  the  importers, 
and  it  also  brought  over  detonators  which 
were  not  the  subject  of  the  patent,  but  of 
which  Messrs.  Jones,  Scott  &  Co.  were 
themselves  the  importers.  When  they 
applied  for  the  Custom  House  authority 
to  land  those  goods  they  enclosed  the 
licences  which^  had  been  granted  under 
the  Explosives  Act,  and  those  licences 
were  declared  to  be  for  Messrs.  Jones, 
Scott  &  Co.,  the  defendants,  as  regards 
the  detonators,  and  for  Krebs  &  Co.  as 
regards  the  lithofracteur.  In  regard  to 
each  of  the  other  two  cargoes  two  licences 
were  simply  issued  to  Nursey,  who,  in 
each  of  the  other  two  cases,  was  declared 
to  be  the  legal  importer.  Therefore  you 
have  got  the  authority  under  the  Explo- 
sives Act  in  favour  of  the  actual  im- 
porter of  the  goods.  Then  what  was  it 
that  Jones,  Scott  4  Co.  did?  They 
simply  forwarded  the  hcence  for  the 
landing  in  pursuance  of  the  provisions 
of  the  Explosives  Act  to  the  commis- 
sioners, and  asked  them  merely  for  their 
authority  to  clear  the  goods  (which  I 
think  is  the  general  expression)  through 
the  Custom  House,  and  to  hand  in  the 
proper  delivery  order,  which  indicated 
that  all  the  duty  (if  any  duty  was  pay- 
able) had  been  paid  and  discharged. 
That  was  all  that  they  did. 

I  quite  assent  to  the  proposition  which 
Mr.  Aston  pressed  very  strongly  upon  us, 
and  which  was  stated  by  my  colleague, 
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Lord  Justice  James,  in  the  case  of 
EJmsUe  v,  Boursier  (2),  that  any  interfer- 
ing with  the  ezclnsive  right  of  a  grantee 
of  letters  patent  will  be  restrained ;  and  if 
in  this  case  these  goods  had  ever  been  in 
the  actual  possession  of  Messrs.  Jones, 
Scott  &  Go.  themselves,  haying  regard  to 
the  peculiar  nature  of  the  subject-matter 
of  the  letters  patent,  there  may  have 
been  a  question  (it  is  not  necessary  to 
express  an  opinion  upon  it)  whether  in 
that  respect  they  were  using  the  inven- 
tion. But  I  am  satisfied  upon  the  evi- 
dence that  the  goods  were  never  in  the 
possession  of  Messrs.  Jones,  Scott  &  Co. 
at  all,  but  they  were  delivered  from  the 
ship  to  the  lighterman,  which  lighterman 
was  employed  by  Sneyd,  who  was  the 
manager  in  England  of  Messrs.  Krebs  & 
Co. 

Therefore,  it  appears  to  me  that  there 
is  really  no  ground  for  the  making  of  the 
decree  or  giving  the  judgment  which  has 
been  given  in  this  case,  and  that  the  ap- 
peal ought  to  be  allowed,  and  the  claim 
dismissed  with  costs. 

Lush,  L.  J. — My  learned  colleagues  ap- 
pear to  me  entirely  to  have  exhausted  the 
subject.  Their  judgments  are  the  result 
of  our  joint  deliberations,  and  I  have  no- 
thing to  add  to  them,  but  simply  to  say  I 
adopt  every  word  which  has  been  said  by 
my  two  learned  colleagues. 


Solicitors — ^Woodbridge  &  Sons,  for  appellantfl ; 
J.  &  R.  Gole,  for  respondents. 


(2)  89  Law  J.  Bep.  Ghanc  328 ;  Law  Bep.  9 
£q.  217. 
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Paiinership — Diseohdion — Belum  of 
Premium. 

The  plaintiff  and  defendant  entered  into 
partnership  as  solicitors  for  a  term  of 
twelve  yearSf  "  tJ^  partnership  to  be  deter- 
mindble  at  the  option  of  any  partner  "  by 
giving  three  months^  notice;  and  the  plain- 
tiff to  have  the  option  of  increasing  hit 
share  in  the  profits  of  the  business  upon 
payment  to  the  defendant  of  600/. 

TJie  plaintiff  paid  the  premium  of  600/. 
Afterwards  the  defendant  dissolved  the 
partnership  by  giving  a  notice  as  provided 
by  the  articles : — 

Held,  that  the  plaintiff  was  eniiUed  to  the 
return  of  a  proportionate  part  of  the  pre- 
mvum. 

Trial  of  action. 

On  the  1st  of  July,  1867,  the  plaintiff; 
Mr.  F.  H.  Booke,  and  the  defendant,  Mr. 
H.  C.  Nisbet,  entered  into  an  agreement 
for  a  partnership  as  solicitors.  The  agree- 
ment contained  (amongst  others)  the 
following  clauses : — 

1.  The  partnership  to  be  for  seven 
years,  from  the  1st  of  January,  1868, 
determinable  at  the  option  of  either  party 
by  three  months'  notice,  expiring  at  the 
end  of  any  year. 

2.  F.  H.  B.  to  pay  a  premium  of 
2,400{.,  and  to  be  entitled  to  one-fifUi 
share  of  the  profits. 

3.  In  case  the  partnership  shall  be  de- 
termined by  desire  of  H.  C.  N.  before 
the  expiration  of  the  term,  he  shall  Teipsj 
to  F.  H.  B.  such  a  proportion  of  the 
premium  as  shall  be  eqnivalemt  to  the  un- 
expired portion  of  the  teim. 

4.  In  case  the  partnership  shall  be 
terminated  by  desire  of  F.  H.  B.  before 
the  expiration  of  the  term,  he  shall  be 
entitled  to  receive  back  the  premiom, 
subject  to  a  reduction  of  one-half  of  the 
sums  received  during  the  partnership  as 
his  share  of  profits. 

7.  In  case  of  the  death  of  F.  H.  B.  his 
representatives  shall  be  entitled  to  re- 
ceive the  same  return  of  premium  as  if 
the  partnership  had  been  then  terminated 
by  his  desire. 
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The  plaintiff  duly  paid  the  premium  of 
2,4001. 

On  the  11th  of  November,  1871,  a 
memorandum  was  indorsed  on  the  agree- 
ment of  Jolj,  1867  (upon  the  admission 
of  Mr.  S.  J.  Daw  as  a  partner),  which  was 
as  follows : — 

The  above-named  H.  0.  Nisbet  and 
F.  H.  Booke  having  this  day  entered  into 
new  articles  of  partnership  for  twelve 
years,  fo>m  the  1st  of  January,  1872,  on 
the  admission  of  Samuel  John  Daw  into 
their  firm,  it  is  agreed  that  the  within 
articles  shall  be  superseded  by  the  new 
ones,  except  as  regards  clauses  8, 4  and  7, 
which  shiJl  remain  in  force  during  the 
first  three  years  of  the  new  term. 

And  it  is  further  agreed  that  F.  H. 
Booke  shall  have  the  option  at  the  ex- 
piration of  five  years  of  the  new  term  to 
increase  his  share  in  the  profits  of  the 
business  to  one-fourth  on  payment  to  the 
said  H.  G.  Nisbet  of  600Z. 

On  the  same  11th  of  November,  1871, 
new  articles  of  partnership  were  entered 
into  between  the  plaintiff,  the  defendant 
and  Mr.  S.  J.  Daw,  which  contained 
(amongst  others)  the  following  clauses : — 

1.  The  partnership  to  be  for  twelve 
years,  from  the  1st  of  January,  1872,  de- 
terminable at  the  option  of  any  partner 
by  three  months'  notice,  expiring  at  the 
end  of  any  year.  .  •  . 

5.  In  case  of  the  dissolution  of  the 
partnership  by  notice,  the  said  H.  C. 
Nisbet  shall  be  allowed  the  option  of 
continuing  to  occupy  the  offices  of  the 
late  partnership,  and  buying  the  other 
partners'  share  of  the  furniture  at  a 
valuation. 

The  new  articles  contained  no  pro- 
vision for  the  return  of  a  proportionate 
part  of  the  premium,  in  case  the  partner- 
ship should  be  determined  by  a  three 
months'  notice  pursuant  to  clause  1. 

Shortly  before  the  1st  of  January, 
1878,  the  plaintiff  exercised  his  option 
(pursuant  to  the  terms  of  the  memo- 
randum of  November,  1871)  of  increasing 
his  shore  in  the  partnership  business  to 
one-fourth ;  and  ne  accordingly  paid  to 
the  defendant  the  sum  of  600Z.  by  way  of 
premium  for  such  increased  share  from 
the  1st  of  January,  1878. 

On  the  31st  of  December,  1880,  the 


partnership  between  the  plaintiff,  the  de* 
fendant  and  S.  J.  Daw  was  dissolved  by 
a  three  months'  notice  duly  given  by  the 
defendant  to  the  plaintiff,  pursuant  to 
clause  1  of  the  new  articles  of  part- 
nership. 

In  January,  1881,  the  plaintiff  brought 
this  action  against  the  defendant,  allegmg 
that  under  the  circumstances  aforesaid 
he  was  entitled  to  a  return  of  the  sum  of 
800Z.,  part  of  the  premium  of  600Z. ;  and 
claiming  payment  accordingly. 

Mr,  Higgins  and  Mr.  Cozens-Hardy,  for 
the  plaintiff. — Here  the  defendant,  the 
partner  who  received  the  premium,  has 
himself  dissolved  the  partnership  for  no 
fault  or  misconduct  on  the  part  of  the 
plaintiff.  The  plaintiff  is,  therefore,  en- 
titled to  a  return  of  a  proportionate  part 
of  the  premium — 

Atwoody.  Maude,  Law  Bep.  3  Ghonc. 

369; 
Wilson  V.  Johnstone,  42  Law  J.  Bep. 
Ghanc.  668 ;  Law  Bep.  16  Eq.  606. 
They  were  then  stopped. 
Mr,    Whitehome  and  Mr.  Armiisiead, 
for  the  defendant. — It  is  an  express  term 
of  the  partnership  article,  that  the  part- 
nership shall   be  determinable  by  any 
partner    upon    giving    "three    months' 
notice."     The  defendant  has  simply  done 
what  he  had  a  strict  legal  right  to  do. 
[Eat,  J.,  referred  to 
Featherstonhaugh  v.  TwmeTy  25  Beav. 
382 ;  28  Law  J.  Bep.  Ghanc.  812, 
as  an  authority  to  shew  that  in  such  a 
case  the  partner  turned  out  was  entitled 
to  a  return  of  premium.] 
In 
Bmd  V.  MUhoum,  20  W.B.  197, 
where  there  was  a  clause  (similar  to  the 
one  here)  enabling  either  partner  to  de- 
termine on  giving  notice,  and  the  defen- 
dant exercised  his  rights  Bacon,  V.G., 
held  that  there  could  be  no  return  of 
premium.     They  also  referred  to 
Akhurst  V.  Jacksaih,  1  Sw.  85  ; 
Lee  V.  P<ige,  30  Law  J.  Bep.  Ghanc. 
857. 
Mr.  Higgins  was  not  called  upon  to 
reply. 

Ejlt,  J.— Mr.  Booke  paid  the  premium 
of  6002.  on  the  1st  of  January,  1878. 
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The  partnership  then  had  some  years  to 
ran.  Af)}er wards,  without  anj  misoondnct 
whatever  on  the  part  of  Mr.  Booke,  bnt 
upon  a  question  arising  between  him  and 
Mr.  Nisbet — a  question  upon  which  they 
might  well  differ — the  partnership  was 
dissolved. 

The  question  is,  whether  Mr.  Nisbet, 
having  by  his  own  voluntary  act  dis- 
solved the  partnership,  under  the  power 
contained  in  the  partnership  articles,  is  at 
liberty  to  retain  the  whole  of  that  600Z. 
I  say  nothing  at  all  about  what  might  be 
the  proper  way  of  deciding  this  question, 
in  case  there  had  been  any  misconduct  on 
the  part  of  Mr.  Booke,  or  in  case  Mr. 
Booke  himself  had  given  the  notice  to 
dissolve.  I  quite  understand  that  dif- 
ferent considerations  would  then  apply. 
But,  as  I  put  it  to  Mr.  Whitehome  during 
the  argument,  if  Mr.  Nisbet  is  at  liberty, 
for  no  misconduct  on  the  part  of  Mr, 
Booke,  but  simply  at  his  own  will  and 
pleasure,  to  determine  the  partnership  at 
any  time  he  likes,  and  to  keep  the  pre- 
mium ;  of  course  he  would  have  been  at 
liberty  to  have  given  the  notice  within  a 
couple  of  days  after  the  premium  had  been 
paid.  And  would  any  Court  of  equity  hold 
it  equitable  that  a  man  should  receive  from 
his  co-partner  a  payment  of  600Z.,  as  the 
consideration  for  an  increase  of  his  share, 
and  then,  the  next  day,  should  be  at 
liberty,  under  the  power  contained  in  the 
articles  of  partnership,  to  determine  that 
partnership,  and  say,  *'  Oh,  this  is  your 
bargain.  You  bargained  that  any  of  us 
should  be  at  liberty  to  determine  the 
partnership ;  you  paid  the  6002.  with 
your  eyes  open  to  that  bargain ;  and  I 
now  determine  the  partnership  because  it 
is  my  will,  my  pleasure,  to  do  so,  and  I 
will  keep  the  whole  600Z."  ? 

I  am  referred  to  cases  on  the  subject, 
one  of  which  is  the  case  of  Atwood  ▼. 
Maude,  In  that  case  Lord  Cairns  says, 
in  the  course  of  his  judgment,  "  We  think 
the  case  is  one  in  which,  using  the  words 
of  Lord  Gottenham,  ...  a  payment  has 
been  made  in  anticipation  of  something 
afterwards  to  be  enjoyed,  where,  if  dr- 
enmstances  arise  so  that  that  future  enjoy- 
ment is  denied,  the  party  paying  is  not  to 
lose  his  money."  Then  he  says,  ''  Can  it 
be  just  that  the  defendant,  who  has  re- 


ceived the  8001.  as  the  priee  of  BubmiMang 
to  the  inconvenience  for  the  whole  term  of 
seven  years,  but  who  will  now  be  relieved 
from  it,  should  nevertheless  retain  the 
whole  sum  ?  "  In  that  case  Uiere  was  a 
state  of  things  ezistin?  between  the  two 
partners,  by  no  speciai  &ult  of  either  of 
them,  which  made  it  impossible  for  the 
partnership  to  continue ;  and  the  person 
who  had  paid  the  premium  filed  his  bill 
and  obtained  a  decree  for  dissolution. 
Lord  Cairns  and  Lord  Justice  Selwyn 
there  held  that  a  state  of  things  existed, 
without  the  special  fault  of  either  party, 
in  which  it  was  just  and  equitable  thai 
the  premium  should  be  apportioned. 

I  asked  whether  the  same  thing  did  not 
appear  to  be  law  of  the  Court,  &om  tiie 
case  of  Feathersianhaugh  v.  Turner.  That 
case  was  cited  to  Lord  Cairns  (in  Akoood 
Y.  Maude),  and  he  mentions  it  withoat  dis- 
approval. There  there  was  a  partnership 
"  for  such  term  and  time  as  they  should 
mutually  agree  to  oontinne  partners." 
The  Master  of  the  Bolls,  in  giving  judg- 
ment,  says,  "This  pariaiership  having 
been  entered  into  between  Mr.  Turner  and 
Mr.  Marsh  in  consideration  of  8002.  paid 
by  Mr.  Marsh,  I  think  it  was  not  in  the 
power  of  Mr.  Turner  to  dissolve  it  next 
day,  and  keep  the  800Z.  in  his  pocket" 
Beyond  all  question  it  was  in  his  poww 
to  dissolve  it  the  next  day,  according  to 
the  terms  of  the  partnership.  But,  al- 
though he  had  the  power  to  dissolve  it 
the  next  day,  the  Master  of  the  Bolls 
says — and  I  taike  Lord  Caims's  comment 
as  being  not  a  disapproval — that  if  he  did 
exercise  that  power  of  dissolving  the 
partnership,  he  was  not  to  be  at  hboty 
to  keep  the  whole  premium  in  his  pocket. 

The  only  case  to  the  contrary  is  a  otfe 
of  Bond  V.  Milboum.  There  the  paitner- 
ship  was  determined  under  a  notice  given 
according  to  the  articles.  There  was  this 
peculiarity  about  the  case :  the  defendant 
gave  notice  to  determine  and  then  wrote 
to  forbid  the  plaintiff  firom  oarrvi&g  on 
business  under  the  name  of  Miloonin  ft 
Co. ;  which,  according  to  the  article^  he 
would  be  at  liberty  to  do,  because  the 
articles  provided  thBi  the  party  to  whom 
the  notice  should  be  given  *'  should  be  al 
liberty,  if  he  pleased,  to  take  upon  him- 
self the  whole  of  the  joint  trade,  and 
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should  pay  the  parij  retiring  and  giving  - 
snoh  notice  the  yalne  of  his  share."  The 
Yice-Ghancellor  decided,  in  that  case, 
that  there  coxddhe  no  return  of  premium. 
Bat  I  think  I  can  see  very  plainly  the 
reason  of  that  decision.  In  that  case  the 
men  who  paid  the  premium  knew  that  if 
the  partnership  were  dissolved  by  the 
person  to  whom  he  had  paid  it,  the  busi- 
ness would  belong  to  him.  And  it  was  a 
very  natural  construction  of  that  partner- 
ship contract  to  say  that  he  took  that 
fact  into  consideration  when  he  paid  the 
premium,  and  that  he  was  content  to  pay 
it  subject  to  the  possibility  of  no  return 
if  his  co-partner  chose  to  dissolve  by 
giving  notice;  because  in  that  case  he 
would  get  the  great  benefit  of  the  good- 
will of  the  business. 

I  do  not  think  that  that  case  goes 
against  the  view  I  have  taken  here ;  be- 
cause, in  this  case — whoever  gives  the 
notice — the  business  is  to  endure  for  the 
benefit  of  Mr.  Nisbet,  and  Mr.  Nisbet  is 
to  have  the  option  of  taking  the  partner- 
ship offices,  and  paying  a  valuation  for 
the  furniture  to  the  other  partners; 
which,  practically,  supposing  there  to  be 
anything  like  a  good?rill  attaching  to  a 
solicitor's  business,  would  give  him  the 
command  of  that  goodwill.  Therefore  I 
do  not  think  this  case  analogous  to  the 
case  I  have  last  referred  to. 

I  think  it  would  be  most  inequitable 
that  Mr.  Nisbet  should  be  at  liberty  to 
determine  the  partnership  and  to  keep 
the  whole  of  the  premium  in  his  pocket. 
Accordingly,  I  shall  make  the  same  de- 
claration as  was  made  in  Aiwood  v. 
Maude^  that  the  plaintiff  is  entitled  to 
the  return  of  snoh  a  part  of  the  sum  of 
6001.  as  bears  the  same  proportion  to  that 
sum  which  the  unexpired  period  of  the 
term  of  twelve  years  bears  to  the  whole 
term. 

Mr.  GozetiS' Hardy. — ^We  are  agreed  that 
the  amount  to  be  returned  shall  be  one- 
half,  or  300Z. 


Solieiton — Booke  &  Sons,  for  plaintiff;  0.  Leefe, 

for  defendant. 


Fry,  J. 
1881 
March  26 
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Principal  and  Surety — Go-sureties — Con- 
tribution— Indemnity, 

All  of  several  co-sureties  are  entitled  to 
particvpate  in  the  benefit  of  wn  indemnity 
taken  from  the  principal  debtor  by  some. 

In  October,  1878,  T.  A.  Steel  and  W. 
Chater,  the  plaintiffs  in  this  action,  and 
the  two  defendants,  G.  W.  Dixon  and  F. 
Qumey,  signed  a  joint  and  several  pro. 
missory  note  for  8002. ,  as  sureties  to  one 
Robinson,  to  a  bank.  The  principal 
debtor  made  default,  and  the  four  sureties 
had  to  pay  the  sum  of  2001.  each  on  the 
note. 

Previously  to  their  signing  the  note 
Robinson  had  promised  the    defendants 
Dixon  and  Gurney  to  give  them  security, 
and   on    the    20th   of    February,    1879, 
Robinson  executed  a  deed  by  which  he 
demised  a  leasehold  house  at  Hounslow, 
and  assigpied  the  furniture  in  the  house 
to  the  defendants  Dixon  and  Gurney,  and 
it  was  declared  by  the  deed  that  "  the 
premises  demised  and  assigned  should  be 
held  by  the  defendants  Dixon  and  Gurney 
upon  trust  for  sale,  and  to  apply  the  pro- 
ceeds of  such  sale — in  the  first  place  in 
payment  of  expenses ;  in  the  second  place, 
in  or  towards  payment  of  the  share  or 
shares  of  the  moneys  which   should  or 
might  become  payable  upon,  or  in  respect 
of,  the  said  promissory  note  for  8002., 
and  which  share  or  shares  the  defendants 
Dixon  and  Gurney  should  or  might,  as 
between  themselves  and  the  plaintiffs,  be 
liable  to  pay  or  contribute  in  the  event  of 
default    being    made    bv  the    principal 
debtors;  and  in  the  third   place,  in  or 
towards  payment  of  the  residue  of  the 
moneys  which  should  or  might  become 
payable  upon,  or  respect  of,  the  said  pro- 
missory   note,    and  which   residue    the 
plaintiffs  would,  upon  default  of  the  prin- 
cipal debtor,  be  primarily  liable  to  pay  or 
contribute,  but  so  that  the  plaintiffs,  or 
either  of  them,  should  have  no  right  or 
power  to  interfere  or  claim  any  benefit  in 
the  provisions  of  the  security ;  and  lastly, 
to  pay  the  surplus  of  the  proceeds  to  the 
principal  debtor.'' 
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The  affairs  of  the  debtor,  W.  Bobinson, 
were  pat  in  liquidation ;  and  the  defen« 
dant  J.  J.  Safferj  was  appointed  tmstee 
of  his  estate. 

The  defendants  Dixon  and  Gnmej 
realised  the  property  vested  in  them  by 
the  deed  of  Febmary,  1878,  and  after 
paying  expenses  and  providing  for  pay- 
ment of  the  4iOOZ.  they  had  paid  as  sure- 
ties they  had  a  balance. 

The  plaintiffs  claimed  to  participate  in 
the  benefit  of  the  security  taken  by  their 
co-sureties. 

Safiery,  the  trustee  of  Robinson's 
estate,  was  made  a  party  at  the  instance 
of  the  defendants  Dixon  and  Gumey,  and 
pleaded  that  the  deed  of  indemnity  was 
void,  and  might  be  set  aside. 

The  question  whether  the  plaintiffs 
were  entitled  to  participate  in  the  benefit 
of  the  security  was  argued,  in  the  first 
place,  between  the  plaintiffs  ou  the  one 
hand  and  the  defendants  Dixon  and 
Ghimey  on  the  other,  on  the  assumption 
that  the  deed  was  void  as  against  Saffery, 
and  created  a  good  security  in  favour  of 
Dixon  and  Gumey,  but  did  not,  so  far  as 
its  construction  went,  give  any  benefit  to 
the  plaintiffs. 

Mr,  Oooksan  and  Mr.  Warmington^  for 
the  plaintiffs,  said  that  though  there  were 
no  English  authorities  exactly  in  point,  as 
on  the  principle  that  between  co-sureties 
there  was  equality  of  burden,  sureties 
were  entitled  to  contribution  from  their 
co-sureties — 

Dering  v.   The  Earl  of  WincTielsea, 
1  Cox,  318 ; 

Swain  v.  WaU,  1  Ch.  Rep.  149. 
So  every  surety  ought  to  be  allowed  to 
participate  in  the  benefit  of  any  security 
taken  by  his  co-sureties  from  the  prin- 
cipal debtor,  and  so  it  had  been  decided 
in  the  Courts  of  the  United  States  of 
America  as  a  logical  result  of  the  prin. 
ciple  of  equality — 

Miller  v.  Sawyer,  30  Vermont,  412 ; 

McOrus  V.  Belt^  45  Missouri,  179 ; 

Aldridge  v.  Ha/pwood,  39  Vermont, 
630; 

Story^s  Equity  Jurisprudence,  s.  499. 
The  principles  of  Roman  law  as  to 
suretyship  were  similar  to  those  of  Eng* 
lish  law,  and  according  to  such  Bonuui 


law  the  plaintiffs  would  be  entitled  to 
participate  in  the  benefit  of  the  morU 

gag®— 

Mackeldey,  Systema  Juris  Bonuuii,  pL 

438. 
Mr.  North  and  Mr.  Ohubh,  for  the  de- 
fendants Dixon  and  Gumey,  argued  that 
they  had  a  right  to  protect  themselvcB 
when  they  undertook  to  become  smretieB 
by  any  specific  bargain.     If  the  mortgage 
had  not  been  made  in  pnrsaanoe  of  a  con- 
tract earlier  than  the  date  of  the  p1ainti&' 
contract  of  suretyship   the  case  might 
have  been  different.     They  referred  to 
Done  V.  WaUey,  2  Exch.  Rep.  198; 
17  Law  J.  Rep.  Exch.  225. 
Mr.    MUlar   and    Mr,    Maidlow^    for 
Saffery. 

Fbt,  J.,  stated  the  facts  and  said — 
In  my  opinion,  upon  these  assomptionB 
the  plaintiffs  are  entitled  to  share  in  the 
benefit  of  that  deed.  1  base  my  opinion 
on  the  general  principle  applicable  to  oo- 
Bureties  established  in  the  well-known 
and  often-cited  case  of  Dering  v.  The 
Earl  of  Winchelsea,  the  result  of  whidi 
is,  that  as  between  co-sureties  there  is 
equality  of  burden  or  benefit.  I  don't 
mean  necessarily  equality  in  a  simple  and 
absolute  form,  but  in  what  has  been 
sometimes  called  a  proportional  form. 
The  result  is  expressed  by  Baron  Alder- 
son  in  the  case  of  Pendlebury  v.  Walker  (1) 
in  these  terms :  '*  Where  the  same  de- 
fault of  the  principal  renders  all  the  co* 
sureties  responsible,  all  are  tooontribnte; 
and  then  the  law  superadds  that  which  is 
not  only  the  principle,  but  the  equitaUe 
mode  of  applying  the  principle,  that  they 
should  all  contribute  equally,  if  each  is  a 
surety,  to  an  equal  amount,  and  if  not 
equaUv,  then  proportionally  to  the  amoant 
for  wnich  each  is  a  surety."  I  hold, 
therefore,  that  the  result  of  that  case  is 
to  require  that  the  ultimate  burden  is  to 
be  borne  by  the  sureties  in  proportion  to 
the  amount  of  the  principal's  debt  for 
which  they  made  themselves  responsible. 
That  being  the  case,  it  follows  that  each 
surely  must  bring  into  hotchpot  every 
benefit  which  he  has  received  m  respect 

(1)  4  You.  &  C.  441 ;  10  Law  J.  fiep^  Bich. 
in  £q.  32. 
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of  bis  snretjahip  which  he  nndertook,  and 
if  be  reoeived  a  benefit  by  way  of  in- 
demnity from  the  principal  debtor,  it 
M>pear8  to  me  that  be  is  bound  to  bring 
thai  into  hotchpot  as  between  himself 
and  his  other  oo-snreties  in  order  that  it 
may  be  distributed  between  himself  and 
bis  oo-soreties  equally  or  proportionately 
as  the  case  may  be. 

In  arriving  to  that  conclusion  I  am 
much  strengthened  by  the  American 
authorities  to  which  my  attention  has 
been  called  by  Mr.  Cookson.  Mr.  Justice 
Story  asserts  that  principle  in  these 
terms :  '*  Sureties  are  not  only  entitled 
to  contribution  from  each  other  for 
moneys  paid  in  discharge  of  their  joint 
liabilities  for  the  principal,  but  they  are 
also  entitled  to  the  benefit  of  all  seouri- 
ties  which  have  been  taken  by  any  one 
of  them  to  indemnify  iiimself  against  such 
liabilities." 

In  the  case  of  MiUer  y.  Saioyer, 
before  the  Court  of  Chancery  in  the  State 
of  Vermont,  the  principle  is  thus  stated 
by  Barratt,  the  learned  judge  who  de- 
liyered  judgment.  Having  referred  to  the 
caso  of  Bering  v.  The  Earl  of  Wityihelsea, 
be  says,  '|  For  present  purposes  it  is  need- 
less to  cite  and  discuss  the  books  and 
cases  to  any  considerable  extent  in  which 
this  subject  is  treated,  and  the  leading 
principles  of  it  applied  in  settling  the 
rights  and  duties  of  parties.  It  may  be 
comprehensively  stated  that  persons  sub- 
ject to  a  common  burden  stand  in  their 
relation  to  each  other  upon  a  common 
ground  of  interest  and  of  right,  and  what- 
ever relief  by  way  of  indemnity  is  fur- 
nished to  ei&er  by  him  for.  whom  the 
burden  is  assumed  enures  equally  to  the 
relief  of  all  the  common  associates ;"  and 
in  the  course  of  his  judgment  he  refers 
to  other  cases.  With  respect  to  that  of 
JJWB  V.  Bobint(m  (2),  he  reads,  "  Chief 
Justice  Buflin  says,  The  relief  between 
co-sureties  in  equity  proceeds  upon  the 
maxim  that  equality  is  equity,  and  that 
niaTim  is  but  a  principle  of  iJie  simplest 
natural  justice.  It  is  a  plain  oorollaiy 
from  it  that  when  two  or  more  embark 
in  the  common  risk  of  being  sureties  for 
another  and  one  of  them  subsequently 

(2)  6  Tndell,  66. 
Vol.  60.— Ciukc. 


obtams  from  the  principal  an  indemnity 
or  counter  security  to  any  extent  it  en- 
ures to  the  benefit  of  all." 

Those  American  decisions  are  exactly, 
as  it  seems  to  me,  in  point.  Mr.  North 
has  urged  that  a  difierenoe  may  arise  on 
this  question,  namely,  where  the  secarity 
taken  by  one  or  more  co-sureties  is  taken 
by  virtue  of  a  bargain  entered  into  be- 
tween the  co-surety  and  the  debtor  at  the 
time  of  his  becoming  surety.  In  my 
judgment  that  is  immaterial.  I  think  it 
does  not  afiect  the  principle  of  equity  to 
which  I  have  referred  whether  the  secu- 
rity is  the  result  of  contract  between  the 
debtor  at  the  time  of  the  co-surety  be- 
coming surety  or  is  a  voluntary  security 
subsequently  given,  or  arises  in  any  other 
manner  whatever.  I  repeat,  whatever 
g^oes  to  diminish  the  total  amount  of 
burden  must,  in  my  judgment,  be  brought 
into  hotchpot. 

In  saying  that  I  wish  to  guard  myself 
against  its  being  supposed  that  this 
equity  may  not  in  any  case  be  varied  or 
departed  from.  Those  to  whose  benefit 
the  security  enures  may  contract  them- 
selves out  of  the  benefit,  and  the  question 
may  therefore  well  be  considered  in  each 
case  where  there  has  been  such  a  contract 
between  the  co-sureties.  But  a  contract 
between  one  surety  and  the  debtor  is  not 
to  be  confounded  with  a  contract  between 
the  co-sureties,  by  one  co-surety  renounc- 
ing his  equity  in  favour  of  another.  In 
the  next  place,  it  appears  to  me  that  many 
cases  may  arise  in  which  one  co-surety, 
by  reason  of  his  de£Eiult  in  performing  his 
duty  towards  the  other,  may  estop  him- 
self from  the  equity  which  otherwise  he 
would  have  had  against  the  defendant. 
Some  of  such  oases  have  been  suggested 
by  Mr.  North  in  the  course  of  his  argu- 
ment, but  neither  of  those  principles 
appears  to  me  to  apply  in  the  present  case, 
because  here  the  contract  upon  which  the 
security  was  given  was  one  between  the 
debtor  and  two  co-sureties,  and  was  not 
communicated  at  the  time  of  the  surety- 
ship to  the  other  sureties,  and  here  there 
appears  to  me  to  be  nothing  in  the  con- 
tract of  the  plaintiffs,  upon  the  assump- 
tion of  which  I  am  now  proceeding,  whicb 
deprives  them  of  the  benefit  of  their 
right  against  the  co-sureties.     ThereforOi 
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on  those  assumpfcionB,  I  hold  the  plaintiff 
would  be  entitled  to  the  benefit  he  olaims. 
It  remainB  to  be  considered  how  far  those 
assumptions  are  correct. 

[The  trial  of  the  other  issues  proceeded 
and  the  deed  was  upheld.] 


Soliciton— Armstronff  &  Lamb,  for  plaintifb; 
J.  B.  Churchill,  ana  Stocken  &  Jupp,  for  defen- 
dants. 


JlSSRL,  M.B.  1  In  re  THK  BIBlCINaHAM  AND 
1881.  >    LICHFIELD  JUNCTION  RAIL- 

May  28.     J    way  compant. 

Eathoay  Oompcmy  —  Undertaking  — 
Abandonment — Parliamentary  Deposit  — 
Judgment  Creditor  —  Beceiver  —  Bailway 
Ocmpaniea  Act,  1867  (30  ^  81  Vict.  c.  127), 
88.  i,  31-35 — Abandonment  of  BaUwaye 
Act,  1869  (82  ^  33  Vict.  c.  114). 

By  the  provisione  of  the  special  Act  of  a 
railwa/y  eompawy,  the  Parliamentary  de^ 
posit  was  not  to  be  paid  out  unless  the 
compawy  should,  within  the  period  named, 
either  open  the  railway  or  prove,  to  the 
saHsfacUon  of  the  Board  of  Trade,  thai 
onC'half  of  their  capital  had  been  paid  up 
and  expended;  and  in  defa/ult  thereof  the 
special  Act  provided  that  the  d^osit  should 
be  applied  vn  compensating  landoumers  and 
others  injured  by  the  company,  and,  subject 
thereto,  should  either  be  forfeited  to  the 
Grown,  or,  in  the  discretioih  of  the  Court, 
if  the  company  should  be  insolvent  and  be 
ordered  to  be  wound  up,  or  if  a  receiver 
should  be  appointed,  should  be  wholly  or  in 
part  paid  or  tra/nsf erred  to  the  liquidator 
or  receiver,  or  be  otherwise  applied  as  part 
of  the  assets  of  the  company  for  the  benefit 
of  the  creditors  thereof.  The  company  had 
never  purchased  any  land  or  commenced 
their  railway,  and  the  timsfor  completing 
the  same  had  expired.  They  had  not  paxd 
up  or  expended  one-half  of  their  capital, 
and  had  no  uncalled  capital.  The  Board 
of  Trade  had  refused  to  grant  a  warrant  of 
abandonment  of  the  railway. 

On  a  petition  under  the  4ith  section  of 
the  Baihaay  Companies  Act,  1867,  by  a 
judgment  creditor  of  the  company  who  had 


obtained  a  charging  order  on  the  deposU^ 
asking  for  the  appointmenl  of  a  reeeioer  of 
the  undertaking  of  the  company  and  for  an 
inquiry  as  to  the  claims  of  any  la/ndowner$ 
and  others  injured  by  the  exercise  of  thear 
compulsory  powers  by  the  omnpamfy^  and 
for  payment,  subject  to  such  dainis,  to  the 
receiver,  of  the  Parliamentary  depont,  and 
for  the  application  thereof  in  paiyment  qf 
the  amount  due  to  the  petitioner  wnd  the 
other  creditors  of  the  company, — 

Held,  thai  no  receiver  could  be  appointed, 
inasmuch  as,  under  the  drownstanees^  there 
was  no  ** undertaking**  of  the  company 
within  the  meaning  of  the  4ih  section  of 
which  a  receiver  could  be  appointed^  and 
that,  as  no  winding-up  order  of  the  com* 
pany  had  been  made,  the  Court  had  no 
power  to  make  any  order  dealing  with  the 
deposit. 

Petition. 

The  Birmingham  and  Lichfield  Junc- 
tion Bailway  Company  was  inooipozated 
by  Act  of  Parliament  in  1872.  By  the 
48rd  section  of  that  Act  an  agreement 
was  confirmed  between  one  Hewitt  and 
the  company,  whereby,  in  consideration 
of  Hewi&  withdrawing  his  opposition  to 
the  biU,  the  company  agreed  to  pay  him 
1,200Z.  ^ 

The  time  for  the  constmction  of  the 
railway  was  limited  to  five  years^  and  the 
powers  of  compulsory  purchase  to  three 
years  from  the  passing  of  the  Act. 

In  May,  1873,  Hewitt  sued  the  com- 
pany for  the  sum  of  1,2002.,  and  signed 
judgment  against  them  for  1,274L  Is.  2i. 

In  February,  1874,  he  issued  Skfi.fa. 
against  the  company,  but  the  sheriff  made 
a  return  of  nuUa  bona,  and  in  July,  187^ 
Hewitt  registered  his  judgment  in  the 
Common  Pleas. 

By  a  Deviation  Act,  passed  in  1874^  the 
company  was  authorised  to  make  certain 
other  railways  and  deviations  from  the 
railways  previously  authorised,  and  also 
to  abandon  a  portion  of  such  railways. 

By  the  26th  section  of  that  Act  the 
powers  for  compulsory  purchase  were 
limited  to  three  years  from  the  ptwning  of 
the  Act. 

By  the  27th  section  it  was  provided 
that  the  sum  deposited  in  the  Court  of 
Chancery,  in  pursuance  of  the  standing 
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order,  should  not  be  paid  or  transferred 
to  the  persons  paying  in  the  same  unless 
the  company  ^' shall  previonsly  to  the 
expiration  of  the  period  limited  by  this 
Act  for  completion  of  the  railways,  l^  this 
Act  authorised,  either  open  the  said  rail- 
ways, or  prove  to  the  satis^tion  of  the 
Board  of  Trade  that  the  company  have 
paid  np  one-half  of  the  amoant  of  the 
capital  anthorised  to  be  raised  by  means 
of  shares,  and  have  expended  for  the 
purposes  of  this  Act  a  sum  equal  to  such 
one-half  of  the  said  capital ;  and  if  the 
said  period  shall  expire  before  the  com- 
pany shall  either  have  opened  the  said 
railway  for  the  public  conveyance  of 
passengers,  or  have  given  such  proof  as 
aforesaid  to  the  Boaid  of  Trade,  the  said 
sum  deposited  shall  be  applied  in  manner 
hereinafter  specified." 

By  the  28th  section  it  was  provided 
that  the  money  deposited  should  be  ap- 
plied towards  compensating  landowners 
and  others  suffering  loss  by  the  exercise 
of  tiie  company's  compulsory  powers,  and 
for  which  no  compensation  should  have 
been  paid,  and  should  be  distributed  in 
satis&otion  of  such  compensation  in  such 
manner  as  to  the  Court  of  Chancery 
might  seem  fit^  "  and  if  no  such  com. 
pensation  shall  be  payable,  .  .  .  then 
the  said  sam  of  money,  or  such  portion 
thereof  as  may  not  be  required  as  afore- 
said, shall  either  be  forfeited  to  Her 
Majesty,  and  accordingly  be  paid  or 
transferred  to,  or  for  the  account  of.  Her 
Miyeety's  Exchequer,  in  such  manner  as 
the  Court  of  Chancery  in  England  thinks 
fit  to  order  on  the  application  of  Her  Ma- 
jesty's Treasury,  ...  or  in  the  discretion 
of  the  Court,  if  the  company  is  insolvent 
and  has  been  ordered  to  be  wound  up,  or 
a  receiver  has  been  appointed,  shall 
wholly,  or  in  part  be  paid  or  transferred 
to  such  receiver  or  to  the  liqaidator  or 
liquidators  of  the  company,  or  be  other- 
wise applied  as  part  of  the  assets  of  the 
company,  for  the  benefit  of  the  creditors 
theieof." 

By  an  Act  of  1877,  the  period  limited 
for  the  construction  of  the  railways  au- 
thorised by  the  Acts  of  1872  and  1874 
was  extended  to  three  years  from  the  6th 
of  August,  1877. 

The  company  had  given  no  notice  to 
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treat,  and  had  never  purchased  any  land 
by  agreement  under  their  Acts  oi  1872 
and  1874,  and  the  railways  by  such  Acts 
authorised  had  never  been  commenced, 
one-half  of  the  share  capital  authorised 
by  the  Act  of  1874  had  not  been  paid 
up,  and  the  company  had  not  expended 
one- half  of  such  capital.  The  company 
had  no  uncalled  capital.  The  Par- 
liamentary deposit  was  represented  by 
a  sam  of  1,94^L  149.  1(2.,  new  three 
per  cent,  annuities,  and  Hewitt  now 
presented  a  petition  in  respect  of  the 
1,2  74Z.  Is.  2d.,  with  an  arrear  of  interest 
still  owing  to  him,  asking  that  a  receiver 
of  the  undertaking  of  the  company  might 
be  appointed,  that  an  enquiry  might  be 
directed  what  compensation  (if  any)  was 
due  to  any  landowner,  and  that  the  sum 
in  Court  might  be  paid  to  the  receiver 
and  applied  by  him  after  satisfying  all 
claims  (if  any)  in  respect  of  compensa- 
tion in  payment  of  the  amount  due  to 
the  petitioner  and  the  other  creditors 
of  the  company  according  to  their 
priorities. 

The  petitioner  had  applied  to  the  Board 
of  Trade  for  a  warrant  of  abandonment, 
but  they  had  declined  to  grant  it,  on  the 
ground  that  the  Railway  Companies  Act, 
1867,  only  applied  to  railways  authorised 
to  be  constructed  by  an  Act  of  Parlia- 
ment passed  previous  to  that  i^ct.  In  the 
action  against  the  company  for  his  debt, 
the  petitioner  had  obtained  an  order  ab- 
solute, charging  the  company's  interest 
in  the  sum  of  1,942{.  149.  Id.  with  his 
judgment  debt  and  interest. 

Mr.  Buckley,  in  support  of  the  petition. 
— ^As  the  petitioner  cannot  get  a  warrant 
of  abandonment,  and  so  proceed  under 
the  Abandonment  of  Railways  Act,  1850, 
and  obtain  a  winding-ap  order  under  the 
Companies  Acts  in  pursuance  of  the 
Abandonment  of  Railways  Act^  1869,  his 
only  remedy  is  to  obtain  the  appointment 
of  a  receiver  of  the  "  undertaking  "  under 
the  4th  section  of  the  Railway  Companies 
Act,  1867.  The  Parliamentary  deposit 
is  made  assets  of  the  company  by  their 
Act  of  1874,  and  therefore  their  *'  under- 
taking" consists,  amongst  other  things, 
of  the  Parliamentary  deposit.  The  pe- 
titioner, as  a  judgment  creditor  of  the 
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oompanj,  is  entitled  as  of  course  to  have 
a  receiyer  or  manager  appointed — 

In  re  The  Manchester  and  Mtlford 

Railway  Company y  49  Law  J.  Hep. 

Cbano.  365 ;  Law  Bep.  14  Gh.  D. 

645. 

There  may  be  some  unpaid  calls  and 

the  reoeiyer  conld  get  them  in,  and  it  is 

inequitable  to  think  that  unless  a  reoeiyer 

is  appointed  the  petitioner  has  no  remedy. 

He  also  referred  to 

In  re  The  Bradford  Tramway  Oom- 
pany,  46  Law  J.  Rep.  Chaiic.  89  ; 
Law  Bep.  4  Ch.  D.  18 ; 
In  re  The  Lowestoft,   Yarmouth  and 
Southwold  Tramways  Oompany,  46 
Law  J.   Bep.  Chanc.   393;  Law 
Bep.  6  Ch.  D.  484. 
Mr.  Whitehome,  for  the  directors  who 
had  proyided  the  deposit,  supported  the 
petition. 

Mr,  Brookshank  appeared  for  the  rail- 
way company. 

Mr.  Stirling^  for  the  Crown,  was  not 
called  upon. — ^He  referred  to 

Gardner  y.  The  London^  Ohaihami  and 
Dover  Badlway  Company,  36  Law 
J.  Bep.  Ghano.  323 ;  Law  Bep.  2 
Chanc.  201. 

Thk  Master  of  the  Bolls. — I  regret 
to  say  that  I  cannot  assist  the  petitioner. 
It  does  appear  to  me  that  what  the  Legis- 
lature intended  was  that  these  hofia  fide 
debts  should  be  paid,  but  a  condition  was 
imposed  that  there  must  be  either  a 
winding-up  order  or  a  receiyer.  There 
is  neither.  The  condition  has  not  been 
complied  with.  Then  the  suggestion  is 
that  I  can  appoint  a  receiyer,  but  in  my 
opinion  the  Court  has  no  power  to  appoint 
a  receiyer  in  this  case.  The  4th  section 
of  the  Act  of  1869  obyiously  does  not 
apply  to  a  case  where  there  is  no  under- 
taking. Here  the  railway  company  neyer 
had  any  railway  nor  any  suggestion  of 
any  property.  This  sum  of  money  which 
was  paid  in  by  the  promoters  neyer  be- 
longed to  the  company,  and  though  in  cer- 
tain eyents,  if  it  were  their  assets,  it  could 
be  applied  in  paying  their  debts,  yet  it 
neyer  was  part  of  their  assets,  and  there- 
fore  no  receiyer  of  it  can  be  appointed. 
Then  it  is  suggested  that  the  receiyer 
may  get  some  money  from  calls,  but  the 


answer  to  that  is,  that  the  4Ui  section 
neyer  was  intended  to  preclude  the  cre- 
ditor from  what  used  to  be  called  his 
remedy  by  scire  facias  to  get  the  unpaid 
calls.  You  are  not  precluded  from  thai 
by  appointing  a  receiyer ;  the  reoeiyerehip 
does  not  extend  to  unpaid  calls.  The 
object  of  the  section  was  to  preyent  oredi- 
tors  of  the  railway  company  from  interfer- 
ing with  the  railway,  but  not  to  prevent  the 
creditors  from  obtaining  any  unpaid  calk 
which  they  might  haye  a  right  to  ffei, 
and  thererore  a  receiyer  of  the  ''  nnder- 
taking"  means  the  railway  and  works  as 
a  g^ing  concern,  and  includes  the  stock 
and  eyery  thing  else ;  but  if  there  is  no 
stock  what  is  the  receiyer  to  do  P  By  the 
4th  section,  all  money  receiyed  by  the 
receiyer  is  to  be  applied  and  distributed 
under  the  direction  of  the  Courts  after  '*  doe 
proyision  for  working  expenses  and  other 
outgoings  in  respect  of  the  undertaking," 
in  payment  of  the  debts  of  the  company ; 
but  there  is  no  undertaking  in  thia  case 
within  the  4th  section,  and  therefore  there 
is  nothing  that  I  can  appoint  a  receiyer 
of.  There  is  no  power  of  appointing  a 
receiyer  where  the  company  has  no  pro- 
perty that  I  am  aware  of.  The  only 
other  mode  in  which  the  deposit  can  be 
made  ayailable  is  under  a  winding-up 
after  a  warrant  of  abandonment  has  been 
granted  by  the  Board  of  Trade,  under 
the  Abandonment  of  BaUways  Act^  1850, 
as  amended  by  the  Bailway  Compames 
Act,  1867,  and  the  Abandonment  of  Bail- 
ways  Act  of  1869.  In  the  present  case, 
howeyer,  the  Board  of  TnMle  haye  de- 
clined to  gp*ant  their  warrant  I  suppose 
if  they  did  grant  a  warrant  I  could  act 
whether  they  had  power  to  grant  it  or 
not ;  and  it  is  equally  clear,  I  should  say, 
if  they  do  not  grant  it,  whether  they 
haye  power  to  gprant  it  or  not,  I  cannot 
act.  Whether  or  not  they  haye  power  to 
grant  it,  they  haye  not  granted  it ;  I  can- 
not compel  them  to  gprant  it,  and  therefore 
I  cannot  act  in  this  matter.  It  certainly 
seems  to  me  to  be  immaterial  to  enquire 
whether  they  have  or  haye  not  power  to 
grant  it,  but  I  mast  say  if  they  haye  not 
power  they  ought  to  haye  it ;  but  that  is 
a  thing  I  cannot  grant,  it  must  be  granted 
by  the  Legislature.  Under  these  cir* 
cumstances  I  can  afford  ^  petitioner  no 
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present  relief,  and  all  I  can  do  is  to  dis- 
misa  his  petition*  Then«  as  regards  the 
parties  who  appear  as  respondents,  they 
are  three:  first  of  all  there  is  the  Treasury, 
which  has  a  very  ample  fand,  called  the 
Consolidated  Fund,  to  bXl  hack  upon; 
and  ooonsel  for  the  Treasury  very  pro- 
perly left  the  matter  of  oosts  in  the  hands 
of  the  Court.  It  is  not  a  case  for  asking 
for  costs  against  this  unlucky  petitioner, 
and  therefore,  acting  on  that  very  proper 
submission  on  the  part  of  the  Treasury, 
I  shall  make  no  oraer  as  to  their  costs, 
neither  shall  I  give  any  costs  to  the  com- 
pany nor  the  directors  who  appear. 

The  petition  will  therefore  be  dismissed 
without  costs. 


Soliciton — ^H.  R  T.  Alexander,  for  petitioner; 
mieard,  Qodden  &  Holme,  for  the  companj ; 
Hare  &  Co.,  for  the  Crown. 
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OharUy'-^MoHmava — Beqmst  for  "  Es^ 
UMishmeni  "  of  OharUahle  InsiUutions  in 
such  Manner  as  not  io  violate  Mortmain 
AcU. 

A  testator  bequeathed  to  his  trustees  a 
sum  of  4,00OZ.  out  of  pure  personalty,  and 
directed  them  to  apply  (he  same,  or  such 
part  thereof  as  tliey  should  think  fit,  and 
the  annual  income  of  such  part  as  should 
notf  for  the  time  being,  be  so  applied,  "  in 
the  establishment  of  a  soup  kitchen  for  the 
parish  of  8.,  and  of  a  cottage  hospitcU 
adjoinina  thereto,  in  such  manner  as  not  to 
violate  the  Mortmain  Acts;*'  such  hospital 
to  be  provided  with  not  less  than  four  beds 
for  patients^  and  with  all  other  necessary 
furniture  and  appliances.  The  testator 
also  directed  that  his  trustees  shotUd  set 
apart  a  sum  of  2,5002.  out  of  pure  per' 
eonaUy,  and  should,  "  so  far  as  they  or  he 
lawfully  could,  without  violating  the  laufs 
enacted  against  the  disposition  of  property 
in  mortmain^  apply  a  sum  not  exceeding 


1,0002.,  part  thereof,  in  establishing  an  In- 
dependent  chapel  at  A,*'  and  stand  pos- 
sessed  of  the  residue  upon  certain  trusts  for 
providing  a  stipend  for  the  minister  of  such 
chapel  and  otherwise  for  its  benefit : — Held, 
thai  the  first  bequest  was  valid,  inasmuch 
cu  it  might  be  carried  out  without  the  pur^ 
chase  of  land  by  the  trustees,  b%U  that  the 
second  bequest  infavotir  of  the  Indepetident 
chapel  was  void  under  the  Mortmain  Acts, 
because  it,  by  its  terms,  directed  the  trustees 
personally  to  apply  the  money  in  the  estdb' 
lishinent  of  the  chapel,  and  thus  involved 
the  purchase  of  land  by  them. 

The  tes(»tor,  Joseph  Jackson,  of  High 
Street,  Shoreditch,  cabinet  warehouse- 
man, by  his  will,  dated  the  27th  of  March, 
1871,  bequeathed  to  the  plaintiffs,  Thomas 
Biscoe  and  Walter  Brown,  the  lease  of 
his  business  premises  at  Shoreditch,  to^ 
gether  with  the  goodwill  of  the  said 
business,  and  all  his  stock-in-trade,  and 
the  book-debts  belong^gr  to  him  in  the 
said  business,  and  the  oalance  of  any 
moneys  which,  after  payment  of  certain 
legacies  thereby  bequeathed,  should  be  in 
the  hands  of  his  bankers  at  the  time  of 
his  death,  upon  trust  to  continue  his 
business  for  a  period  of  three  years  after 
his  decease,  and  accumulate  the  net 
profits  thereof  in  the  way  of  compound 
mterest  as  therein  mentioned,  and  subject 
thereto  he  directed  that  his  trustee  or 
trustees  should  sell  and  convert  into 
money  the  lease  of  his  said  business  pre* 
mises,  and  the  goodwill  of  the  said  busi- 
ness, and  the  stock-in-trade  and  other 
effects  belonging  thereto,  and  should  get 
in  the  outstanding  debts,  and  out  of  such 
part  of  the  moneys  which  should  arise 
from  such  sale,  getting  in  and  oonyersion 
as  aforesaid,  and  the  accumulations  of 
profits  as  aforesaid,  as  should  be  pure 
personal  estate,  and  might  by  law  be 
bequeathed  for  charitable  purposes,  the 
testator  directed  his  said  trustees  or 
trustee  to  set  apart  the  sum  of  10,0002., 
and  as  to  4,0002.,  part  thereof,  to  apply 
the  whole  of  such  sum  of  4,0002.,  or  sudi 
part  thereof  as  his  said  trustees  or  trus- 
tee should  in  their  or  his  absolute  dis- 
cretion think  fit,  and  the  annual  income 
of  such  part  of  the  said  sum  of  4,0002. 
as  should  not|  for  the  time  being,  be  so 


£98 


OHAirOKBT  tmstoix. 


[N.8. 


Biscoe  T.  Jackson, 


applied  (and  which  he  authorised  his 
trastees  or  tmstee  to  invest  in  the 
meantime  in  the  establishment  of  a 
sonp  kitchen  for  the  parish  of  Shore- 
ditch,  and  of  a  cottage  hospital  adjoin- 
ing  thereto,  in  such  manner  as  not  to 
violate  the  Mortmain  Acts;  snch  hos- 
pital to  be  provided  with  not  less  than 
loor  beds  for  patients  whose  cases  should 
be  of  an  urgent  character,  and  with  all 
other  necessary  fumitare  and  appb'ances. 
And  as  to  6,000Z.,  the  residue  of  the  said 
sum  of  10,0002.,  and  any  portion  that 
might  not  be  required  of  the  said  sum  of 
4,000Z.  for  the  purposes  aforesaid,  the 
said  testator  directed  his  said  trastees  or 
trustee  to  invest  the  same  in  their  or  his 
names  or  name  in  any  of  the  investments 
thereinafter  authorised  and  to  stand  pos- 
sessed thereof,  and  of  the  investments 
for  the  time  being  representing  the  same, 
upon  trust  out  of  the  annual  income 
thereof  to  pay  a  woman,  who  should  reside 
at  the  said  hospital,  a  sum  not  exceeding 
15«.  weekly  to  attend  upon  the  patients, 
and  to  pay  a  sum  of  601,  a  year  to  a 
surgeon  for  such  hospital,  and  to  apply 
the  residue  of  such  annual  income  ta> 
wards  the  necessities  of  the  said  hospital 
and  for  the  benefit  thereof,  and  of  the 
patients  who  should  from  time  to  time  be 
taken  into  such  hospital,  in  such  manner 
in  all  respects  as  his  trustees  or  trustee 
should,  in  their  or  his  absolute  discretion, 
think  fit ;  and  the  testator  also  directed 
that  his  trustees  or  trustee  should  set 
apart  the  further  sum  of  2,500Z.  out  of 
snch  part  of  the  moneys  which  should 
arise  from  such  sale,  getting  in  and  con- 
version as  aforesaid,  and  the  accumula- 
tion of  profits  as  aforesaid,  as  should  be 
Cre  personal  estate  and  might  by  law 
bequeathed  for  charitable  purposes,  if 
Bufiloient,  and,  if  not,  then  out  of  any 
other  personal  estate  he  might  possess 
applicable  for  charitable  purposes,  and 
should,  so  far  as  they  or  he  lawfully 
could  without  violating  the  laws  enacted 
against  the  disposition  of  property  in 
mortmain,  apply  a  sum  not  exceeding 
1,0002.,  part  thereof,  in  establishing  an 
Independent  chapel  at  Little  Ashby,  in 
the  county  of  Westmoreland,  and  stand 
possessed  of  the  sum  of  1,500Z.  (or  other 
the  residue  of  the  said  sum  of  2,5002.) 


upon  trust  to  invest  the  same  in  their  or 
his  names  or  name  in  or  upon  any  of  the 
investments  thereinafter  authorised,  and 
to  pay  the  annual  income  thereof  to  the 
trustees  or  deacons,  for  the  time  being,  of 
such  chapel,  to  be  applied  by  them  in 
providing  a  stipend  for  a  minister  for  the 
said  chapel,  or  in  such  other  manner  for 
the  benefit  of  the  said  chapel  as  mA 
trustees  or  deacons  for  the  said  chapd, 
for  the  time  being,  should  in  their  or  his 
absolute  discretion  think  fit.  The  will 
contained  no  residuary  bequest. 

The  testator  died  on  the  8th  of  Jnlj, 
1871,  and  in  the  year  1872  the  present 
suit  was  instituted  by  the  plaintifls,  die 
trustees  and  executors  of  the  will  asainst 
the  next-of-ldn  of  the  testator  and  Her 
Majesty's  Attorney-General,  as  defendants, 
for  the  administration  of  the  personal 
estate  of  the  testator;  and  upon  the 
cause  now  coming  on  to  be  heard  on 
further  consideration,  the  question  arose, 
whether  or  not  the  above  charitable  be- 
quests were  respectively  invalid  under 
the  statute  of  9  George  2.  o.  36. 

Mr.  Eddis  and  Mr.  E.  Ward,  for  the 
plaintiffs,  submitted  the  question  to  the 
Court. 

Mr.  W.  Peanan  and  Mr.  Oozent-Hardif, 
for  the  defendants,  the  next-of-kin. — 
These  charitable  le^^aciee  are  invalid  be* 
cause  they  neoessanly  involve  the  aoqai- 
sition  of  land.     In 

The  AUomeU'Oeneral  y.  HuU,  9  Hare, 
647, 
a  bequest  of  a  legacv  to  be  applied  to- 
wards "establishing  '  a  school  at  A., 
provided  a  further  sum  could  be  raised  in 
aid  thereofi  if  necessary,  was  held  bad; 
and  in 

Dunn  v.  Bamas,  1  Kay  &  J.  596, 
there  was  a  trust  for  '* establishing**  a 
hospital,  and  it  was  held  that,  as  the 
Court  could  not  execute  this  trust  without 
providing  permanently  a  house  tar  a 
hospital,  the  gift  was  bad.  To  the  like 
effect  are 

Taiham  v.  Drummond^  2  Hem.  &  M. 
262 ;  34  Law  J.  Rep.  Chanc.  1, 
where  the  legaov  was  given  towards  die 
'*  establishment '  of  slaughter-houses,  and 

HophiM  V.  PhUippg,  3  Oiff.  182;  90 
Law  J.  Bep.  Chanc.  671| 
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where  it  was  in  aid  of  the  deaf  and  damb, 
to  fonnd  a  ohapel  for  them  in  London. 

The  direction  not  to  violate  the  Statute 
of  Mortmain  is  not  snffioient  to  validate 
a  bequest  whioh  requires  that  a  part  of 
the  coffVM  should  be  applied  to  a  purpose 
of  a  permanent  character.  Moreover,  if 
these  bequests  could  be  held  valid  as 
being  gifbs  to  establish  these  institutions, 
if  and  when  land  should  be  sriven  for  the 
purpose,  they  would  still  be  void  for 
remoteness,  since  that  event  might  not 
happen  until  an  indefinite  period. 
Thej  refixrred  also  to 

2%0  AUomey-Chneral  v.  Wtttiamsy  2 

Cox,  387; 
Orieves  v.  Com,  2  Cox,  301 ; 
and 

Oox  V.  Dcme^  AH  Law  J.  Bep.  Chanc. 
72 ;  Law  Bep.  7  Gh.  D.  204. 
Mr,  Stirling^  for  the  Attomej.  General. 
— I  submit  that  these  two  legacies  are 
valid.  The  testator  has  carefuUv  guarded 
himself  from  infringing  the  Mortmain 
Act,  and  must  be  taken  to  have  pro- 
hibited his  trustees  from  investing  any 
funds  in  the  purchase  of  lands.  The  case 
is  within  the  authority  of 

Fhapott  V.  The  St.  George's  Hoepital, 
6  H.L.  Gas.  338 ;  27  Law  J.  Bep. 
Chanc.  70 
(where  a  gift  to  found  a  charitable  insti- 
tution if  land  should  be  given  for  the 
purpose  was  upheld),  and 

DerU  V.  AUorofty  30  Beav.  335 ;  31 
Law  J.  Bep.  Chanc,  211 
(where  bequests  of  sums  to  be  applied  "  in 
or  towards  establishing,  endowing,  main* 
taining  and  keeping  up  a  day*school,  or 
otherwise  for  school  purposes,"  and  *'  in, 
about  or  towards  establisbing,  endowing, 
maintaining  or  supporting  almshouses," 
were  held  valid).   I  ask  your  Lordship  to 
make  a  declaration  that  the  legacies  are 
valid,  and  to  direct  an  enquiry  for  the  pur* 
pose  of  ascertaining  whetner  the  sums  be. 
queathed  can  be  laid  out  and  employed 
as  directed  by  the  will,  as  was  done  in 
SinneU  v.  Herbert^  41  Law  J.  Bep. 
Chanc.  388;  Law  Bep.  7  Chanc. 
232; 
and 

Ohaanherlavn  v.  Brockeit^  42  Law  J. 
Bep.  Chanc.  368;  Law  Bep.  8 
Chanc.  206y 


which  cases  also  shew  that  the  objection 
on  the  g^und  of  remoteness  is  un« 
tenable. 

Mr,  W.  Pearson^  in  reply. 

Hall,  Y.C. — ^As  to  the  first  bequest, 
that  of  the  10,000{.,  before  stating  my 
opinion  upon  that,  I  would  only  add  to 
the  authorities  which  have  been  referred 
to,  which  I  do  not  mean  to  go  through  in 
detail,  the  observations  made  by  the 
yice-Chancellor  Wickens  in  the  case  of 
Pratt  V.  Harvey  (1).  That  was  not  a 
case  of ''  establishing  "  a  charitable  insti* 
tution,  but  of  a  bequest  of  1,0002.  to  be 
applied  towards  building  a  church  at 
Newark  in  connection  wjth  the  Estab- 
lished  Church ;  and  the  will  provided  that 
if  the  church  should  not  be  commenced 
during  the  testator's  lifetime  or  before 
two  years  after  his  death,  then  the  lesacy 
was  not  to  be  payable.  It  was  held  tiiere 
that  the  gift  was  void,  and  the  Yice- 
Chancellor  said  this :  *'  If  the  sentence 
had  stopped  at  the  conclusion  of  the 
words  of  gift,  and  before  the  clause  con- 
taining conditions,  no  question  could 
arise  but  that  the  gift  was  invalid.  The 
question  is,  whether  the  conditions  make 
it  good.  The  rule  of  the  Court  is  now 
w^  settled  that  in  order  to  validate  a 
gift  of  this  kind  yon  must  find  in  the  will  a 
reference  to  an  existing  site  on  which  the 
building  contemplated  shall  be  erected,  or 
you  must  find  words  expressly  excluding 
the  application  of  the  money  given  in  the 
acquisition  of  land."  Now  if  that  be  the 
rule,  without  further  addition  this  gift  of 
the  10,0002.  is  vaHd,  because  we  have 
here,  as  dearly  as  can  be,  the  testator's 
direction  that  m  what  is  being  done  his 
trustees  are  in  no  way  to  violate  the 
Mortmain  Acts.  The  only  way  in  which 
they  could  not  violate  the  Mortmain 
Acts  would  be  by  establishing  this  soup 
kitehen  and  cottage  hospital  upon  land 
already  in  mortmain,  or  by  begging  land 
or  inducing  somebody  to  give  Iwd.  That 
is  a  mode  of  establishing  which  would  be 
legal,  and  which  I  think  must  be  taken 
to  have  been  within  the  purview  and 
meaning  of  this  testetor.  It  is  a  thing 
which,  in  accordance  with  the  terms  (rf 

(1)  Law  Rep.  12  %  644. 
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his  will,  can  be  legally  and  effectnallj 
done  if  some  other  person  will  find  the 
land  and  devote  it  for  the  purpose.  The 
only  question  is  whether,  in  addition  to 
what  the  testator  has  said,  he  ought,  con- 
sistently  with  the  authorities,  to  have  in 
effect  said,  "  Provided  some  person  will 
buy  and  devote  or  give  land  to  the 
charity."  But  is  it  necessary  for  him  to 
say  that  ?  He  says  that  it  is  to  be  done 
without  violating  the  statute.  It  can  be 
done  without  violating  the  statute  if  it  be 
done  in  one  of  those  ways,  namely,  by 
some  person  buying  and  devoting  land  to 
the  charity,  or  some  person,  having  land 
already,  giving  it  for  that  purpose.  I 
consider  that  I  cannot  hold  that  this  is  a 
bequest  which  entirely  fails  as  being  a 
gift  of  so  much  money  to  purchase  land 
within  the  meaning  of  the  statute.  I 
would  further  observe  that  although  the 
words  are  "  the  establishment  of  a  soup 
kitchen,  &c.,"  and  although  the  word 
*'  establishment,"  as  so  used,  may  ordi- 
narily import  the  baying  of  land  upon 
which  to  build  the  charitable  institution, 
yet  it  does  not  necessarily  mean  the 
same  thing  as  the  words  "  building  "  or 
"  erecting."  It  is  a  more  flexible  word 
than  those,  and  there  is  an  amount  of 
flexibility  about  the  trust  itself  by  reason 
of  the  fact  that  the  money,  or  a  portion 
of  the  money,  is  simply  to  be  applied  "  in 
the  establislunent "  of  a  soup  kitchen — a 
phrase  which  is  not  materially  different 
in  meaning  from  "  in  or  towards  establish- 
ment" (see  the  observations  of  Lord  West- 
bury  in  the  case  of  Taihdm  v.  Drummond), 
and  also  by  reason  of  the  fact  that  the 
testator  expresses  his  wish  that  there 
should  be  four  beds,  and  that  there  should 
be  furniture  and  appliances.  Now  a  con- 
siderable portion  of  that  sum  might  very 
well  be  applied  and  laid  out  in  the  pur- 
chase of  the  fomiture  and  appliances, 
and  that  I  think  enables  the  gift  to  be 
supported,  there  being  to  that  extent  no 
invalidity  in  the  purpose  of  the  gift. 

On  the  whole,  I  consider  that  the  gift 
is  good  and  must  be  supported,  and  that 
there  ought  to  be  a  declaration  and  an 
enquiiy  such  as  Mr.  Stirling  has  asked 
for.  The  two  oases  which  have  been  re- 
ferred to  of  Sinnett  v.  Herbert  and  Ohanu 
terlayn  v.  Broekett  as  bearing  upon  this 


case,  seem  to  me  to  have  no  applioaiMm 
at  all  upon  the  main  question  hen. 
Those  authorities  address  tibeniBelves  to 
a  perfectly  distinct  question,  namely, 
the.  validity  of  the  oharitable  disposition, 
having  regard  to  its  undefined  or  sop- 
posed  undefined  oommenoement.  I  con- 
sider,  upon  that  question,  ihai  tlioae 
authorities  and  the  earlier  ones  which 
have  been  referred  to,  and  also  the 
case  of  Henehaw  v.  AMns<m  (2),  before 
Sir  John  Leach,  which  was  ntemi 
to  in  DerU  v.  AUcrofi^  sovem  this  case, 
because  I  think  that  &ere  is  no  post- 
ponement here  of  the  oharitable  dispo- 
sition to  an  undefined  time,  but  that 
it  is  an  immediate  gift,  of  this  particu- 
lar sum  for  this  charitable  purpose,  and 
I  think  it  is  entirely  within  tlie  obser- 
vations of  Lord  Selbome  in  that  re- 
spect in  the  two  later  oases  which  ha?e 
been  referred  to.  When  the  validity  of 
the  gift  with  referenoe  to  the  law  of 
perpetuity  is  in  question,  that  which 
must  be  oonsidered  is  whether  or  not  the 
money  is  g^ven  at  onoe^  and  the  post- 
ponement  of  its  application  is  only  that 
which  from  the  nature  of  the  dispoeition 
is  inevitable.  The  finding  of  the  brido 
and  mortar,  if  they  are  requirements  of 
the  charity,  and  the  finding  of  some  person 
who  is  ready  to  assist  in  estaUiahing  the 
charity  by  finding  the  land,  all  those  mn 
matters  which  do  not  affeot  the  vatiditf 
of  the  gift  of  the  money,  where,  aooording 
to  the  disposition,  it  is  at  onoe  appro- 
priated. Therefore  that  gift  seems  to  me 
to  be  perfectly  effectual 

The  other  gift  is  not  expressed  in  the 
same  way.  It  is  a  gift  of  2,5002.  whioh 
is  directed  to  be  dealt  with  by  the  tmsteaa. 
They  are,  so  fiir  as  they  lawMly  can, 
without  violating  the  law  against  the 
disposition  of  property  in  mortmain,  to 
apply  a  sum  not  exceeding  1,0002.,  nart 
thereof,  in  establishing  an  IndepenoeDt 
chapel  at  Little  Ashby  aforesaid,  and 
stand  possessed  of  the  1,5002.  (or  other 
the  residue)  upon  trost  to  pay  the  income 
to  the  trustees,  for  the  time  being,  6t  such 
chapel,  to  be  applied  in  providxDg  a 
stipend  for  the  minister.  I  think,  as  re- 
gwls  that  gift^  treating  it  as  a  separata 

(2)  8  Madd.  906. 
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where  it  was  in  aid  of  the  deaf  and  dumb, 
to  found  a  chapel  for  them  in  London. 

The  direction  not  to  violate  the  Statute 
of  Mortmain  is  not  sufficient  to  validate 
a  bequest  which  requires  that  a  part  of 
the  corpus  should  be  applied  to  a  purpose 
of  a  permanent  character.  Moreoyer,  if 
these  bequests  could  be  held  valid  as 
being  gifts  to  establish  these  institutions^ 
if  and  when  land  should  be  ffiven  for  the 
pnipoee,  they  would  still  be  void  for 
remoteness,  since  that  event  might  not 
happen  until  an  indefinite  period. 
TiiOT  referred  also  to 

!Z%a  AUomey^Oefieral  v.  WiUiamSf  2 

Cox,  387 ; 
Gnevea  v.  Oate,  2  Goz,  301 ; 
and 

Oox  V.  Dcme^  47  Law  J.  Bep.  Ghanc. 
72 ;  Law  Bep.  7  Gh.  D.  204. 
Mr.  Siirlingy  for  the  Attorney.  General. 
— ^I  submit  that  these  two  legacies  are 
valid.  The  testator  has  carefully  guarded 
himself  from  infringing  the  Mortmain 
Act,  and  must  be  taken  to  have  pro* 
hibited  his  trustees  from  investing  any 
funds  in  the  purchase  of  lands.  The  case 
is  within  the  authority  of 

FhUpott  V.  The  St.  George's  Hospital, 
6  H.L.  Gas.  338 ;  27  Law  J.  Bep. 
Ghanc.  70 
(where  a  gift  to  found  a  charitable  insti- 
tution if  land  should  be  g^ven  for  the 
purpose  was  upheld),  and 

Dent  V.  AUeroft,  30  Beav.  335 ;  31 
Law  J.  Bep.  Ghanc.  211 
(where  bequests  of  sums  to  be  applied  "  in 
or  towards  establishing,  endowing,  main- 
taining and  keeping  up  a  day-school,  or 
otherwise  for  school  purposes,"  and  "  in, 
about  or  towards  estAblishing,  endowing, 
maintaining  or  supporting  almshouses," 
were  held  valid).   I  ask  your  Lordship  to 
make  a  declaration  that  the  legacies  are 
valid,  and  to  direct  an  enquiry  for  the  pur- 
pose  of  ascertaining  whetner  the  sums  be- 
queathed can  be  laid  out  and  employed 
as  directed  by  the  will,  as  was  done  in 
Sirvnett  v.  HerheTt,  41  Law  J.  Bep. 
Ghanc.  388;  Law  Bep.  7  Ghanc. 
232; 
and 

Ohwinberk^n  v.  Broeketty  42  Law  J. 
Bep.  Ghanc.  368;  Law  Bep.  8 
Cbanc.206, 


which  cases  also  shew  that  the  objection 
on  the  ground  of  remoteness  is  un« 
tenable. 

Mr.  W.  Pearson,  in  reply. 

Hall,  Y.G. — ^As  to  the  first  bequest, 
that  of  the  10,0002.,  before  stating  my 
opinion  upon  that,  I  would  only  add  to 
the  authorities  which  have  been  referred 
to,  which  I  do  not  mean  to  go  through  in 
detail,  the  observations  made  by  the 
Yice-Ghancellor  Wickens  in  the  case  of 
Pratt  V.  Harvey  (1).  That  was  not  a 
case  of ''  establishing  "  a  charitable  insti- 
tution, but  of  a  bequest  of  1,000Z.  to  be 
applied  towards  building  a  church  at 
Newark  in  connection  wjith  the  Estab- 
lished Ghurch ;  and  the  will  provided  that 
if  the  church  should  not  be  commenced 
during  the  testator's  lifetime  or  before 
two  years  after  his  death,  then  the  legacy 
was  not  to  be  payable.  It  was  held  there 
that  the  gift  was  void,  and  the  Yice- 
Ghancellor  said  this :  ''  If  the  sentence 
had  stopped  at  the  conclusion  of  the 
words  of  g^ft,  and  before  the  clause  con- 
taining conditions,  no  question  could 
arise  but  that  the  gift  was  invalid.  The 
question  is,  whether  the  conditions  make 
it  good.  The  rule  of  the  Gourt  is  now 
well  settled  that  in  order  to  validate  a 
gift  of  this  kind  you  must  find  in  the  will  a 
reference  to  an  existing  site  on  which  the 
building  contemplated  shall  be  erected,  or 
you  must  find  words  expressly  excluding 
the  application  of  the  money  given  in  the 
acquisition  of  land."  Now  if  that  be  the 
rule,  without  further  addition  this  gift  of 
the  10,0002.  is  valid,  because  we  have 
here,  as  clearly  as  can  be,  the  testator's 
direction  that  m  what  is  being  done  his 
trustees  are  in  no  way  to  violate  the 
Mortmain  Acts.  The  only  way  in  which 
they  could  not  violate  the  Mortmain 
Acts  would  be  by  establishing  this  soup 
kitchen  and  cottage  hospital  upon  land 
already  in  mortmain,  or  by  begging  land 
or  inducing  somebody  to  give  land.  That 
is  a  mode  of  establishing  which  would  be 
legal,  and  which  I  think  must  be  taken 
to  have  been  within  the  purview  and 
meaning  of  this  testator.  It  is  a  thing 
which,  in  accordance  with  the  terms  of 

(1)  Law  Bep.  12  £q  644. 
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applied  (and  which  he  authorised  his 
tmstees  or  trustee  to  invest  in  the 
meantime  in  the  establishment  of  a 
soap  kitchen  for  the  parish  of  Shor^ 
ditch,  and  of  a  cottage  hospital  adjoin, 
ing  thereto,  in  snch  manner  as  not  to 
violate  the  Mortmain  Acts;  snch  hos- 
pital to  be  provided  with  not  less  than 
four  beds  for  patients  whose  cases  shonld 
be  of  an  urgent  character,  and  with  all 
other  necessary  ftumitare  and  appL'ances. 
And  as  to  6,0(X)L,  the  residue  of  the  said 
snm  of  10,000Z.,  and  any  portion  that 
might  not  be  required  of  the  said  snm  of 
4,(K)0L  for  the  purposes  aforesaid,  the 
said  testator  directed  his  said  tmstees  or 
trustee  to  invest  the  same  in  their  or  his 
names  or  name  in  any  of  the  investments 
thereinafter  authorised  and  to  stand  pos- 
sessed thereof,  and  of  the  investments 
for  the  time  being  representing  the  same, 
upon  trust  out  of  the  annual  income 
thereof  to  pay  a  woman,  who  should  reside 
at  the  saia  hospital,  a  sum  not  exceeding 
15«.  weekly  to  attend  upon  the  patients, 
and  to  pay  a  sum  of  60L  a  year  to  a 
surgeon  for  such  hospital,  and  to  apply 
the  residue  of  such  annual  income  to- 
wards the  necessities  of  the  said  hospital 
and  for  the  benefit  thereof,  and  of  the 
patients  who  should  from  time  to  time  be 
taken  into  such  hospital,  in  such  manner 
in  all  respects  as  his  trustees  or  trustee 
should,  in  their  or  his  absolute  discretion, 
think  fit ;  and  the  testator  also  directed 
that  his  trustees  or  trustee  should  set 
apart  the  ftirther  sum  of  2,5002.  out  of 
snch  part  of  the  moneys  which  should 
arise  from  such  sale,  getting  in  and  con- 
version as  aforesaid,  and  the  accumula- 
tion of  profits  as  aforesaid,  as  should  be 
pure  personal  estate  and  might  by  law 
be  bequeathed  for  charitable  purposes,  if 
sufficient,  and,  if  not,  then  out  of  any 
other  personal  estate  he  might  possess 
applicable  for  charitable  purposes,  and 
should,  so  far  as  they  or  he  lawfully 
could  without  violating  the  laws  enacted 
against  the  disposition  of  property  in 
mortmain,  apply  a  sum  not  exceeding 
1,000L,  part  thereof,  in  establishing  an 
Independent  chapel  at  Little  Ashby,  in 
the  counly  of  Westmoreland,  and  stand 
possessed  of  the  sum  of  1,500{.  (or  other 
the  residue  of  the  said  sum  of  2,5002.) 


upon  trust  to  invest  the  same  in  their  or 
his  names  or  name  in  or  upon  any  of  the 
investments  thereinafter  authorised,  and 
to  pay  the  annual  income  thereof  to  the 
trustees  or  deacons,  for  the  time  being,  of 
such  chapel,  to  be  applied  by  them  in 
providing  a  stipend  for  a  minister  for  the 
said  chapel,  or  in  such  other  manner  for 
the  benefit  of  the  said  chapel  as  sach 
trustees  or  deacons  for  the  said  chapd, 
for  the  time  being,  should  in  their  or  his 
absolute  discretion  think  fit.  The  will 
contained  no  residuary  bequest. 

The  testator  died  on  the  8th  of  July, 
1871,  and  in  the  year  1872  the  present 
suit  was  instituted  by  the  plaintifii,  the 
trustees  and  executors  of  the  will  against 
the  next-of-kin  of  the  testator  and  Her 
Majesty's  Attomey-Qeneral,  as  defendants, 
for  the  administration  of  the  personal 
estate  of  the  testator;  and  upon  the 
cause  now  coming  on  to  be  heard  on 
further  consideration,  the  question  arose, 
whether  or  not  the  above  charitable  he- 
quests  were  respectively  invalid  under 
the  statute  of  9  George  2.  o.  36. 

Mr.  Eddie  and  Mr,  E.  Ward,  for  the 
plaintiffs,  submitted  the  question  to  the 
Court. 

Mr.  W.  Peanon  and  Mr.  Oozens-Ewdi^ 
for  the  defendants,  the  next^-kin.— 
These  charitable  legacies  are  invalid  be* 
cause  they  necessanly  involve  the  acqni* 
sition  of  land.     In 

The  AHomey^Oeneral  v.  HnU,  9  Hare, 
647, 
a  bequest  of  a  legacy  to  be  applied  to- 
wards "establishmg  '  a  school  at  A., 
provided  a  further  sum  could  be  raised  in 
aid  thereof^  if  necessary,  was  held  bed; 
and  in 

Dunn  Y.  Ba/rtuu,  1  Eay  &  J.  596, 
there  was  a  trust  for  ''establishing"  a 
hospital,  and  it  was  held  that,  as  the 
Court  could  not  execute  this  trust  without 
providing  permanently  a  house  for  a 
hospital,  the  gift  was  bad.  To  the  lil» 
effect  are 

Taiham  v.  Drummond,  2  Hem.  A  M. 
262 ;  34  Law  J.  Bep.  Chanc.  1, 
where  the  legaqv  was  g^ven  towards  the 
"  establishment  *^  of  slaughter-houses,  and 

Hophins  v.  Phaipps,  3  Giff.  182;  30 
Law  J.  Bep.  Chanc.  671, 
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off,  or  the  transferee  of  a  mortgage  on 
being  paid  off,  has  no  right  to  keep  copies 
of  the  deed  of  reconveyance  or  transfer, 
bat,  on  the  contrary,  whatever  copies  he 
has,  as  a  general  rule,  are  copies  properly 
paid  for  by  the  mortgagor,  and  are  to  be 
delivered  np  to  him  when  he  pays  off  the 
mortgage.  This  copy  to  keep,  for  in- 
stance, would  be  very  properly  paid  for 
by  the  mortgagor,  being  a  part  of  the 
transaction,  tne  costs  of  which  he  has  to 
pay ;  but  the  copy  does  not  belong  to  the 
person  paid  off,  bat  to  the  mortgagor 
who  pays  him  off.  In  fact,  this  is  taxa- 
tion on  the  part  of  the  mortgagor,  because 
he  pays  them  off.  That  is  quite  plain  if 
you  look  at  the  form  of  decree  on  re- 
demption. I  am  citing  from  page  1035 
of  the  last  edition  of  Seton.  When  he  is 
paid  off,  the  mortgagee  is  to  **  deliver  up  on 
oath  all  deeds  and  writings  in  his  custody 
or  power  relating  thereto  " — that  is  to  the 
said  hereditaments — *'to  the  defendant" 
— ^that  is  the  mortgagor — "  or  to  whom 
he  shall  appoint."  He  is  not  to  keep 
anything  relating  to  the  hereditaments. 
Of  course,  when  he  is  once  f  ally  paid 
off  he  has  no  concern  with  the  title,  and 
is  not  to  keep  what  Mr.  Yate  Lee  calls 
a  record  of  title.  It  is  the  very  thing 
the  mortgagor  would  most  object  to,  and, 
in  my  opinion,  he  has  no  right  even  to 
make  a  &ir  copy  at  his  own  expense  of 
the  deeds — a  fortiori  to  make  a  fair  copy 
at  the  expense  of  the  mortgagor,  and  to 
keep  that  fair  copy. 

Just  see  to  what  extent  that  would  go 
in  the  shape  of  expense  if  every  moi-t- 
gagee  who  executed  a  deed  had  a  right 
to  keep  a  fair  copy  of  it  at  the  expense  of 
the  mortgagor.  First  of  all  in  this  case 
there  is  a  fair  copy  to  keep  for  the  trus- 
tees of  Mr.  Palin's  will.  But  if  the  argu- 
ment is  worth  anything  each  of  them 
must  have  a  copy.  The  next  is,  ''  Ditto 
for  the  trustees  of  Miss  Jane  Piatt;" 
there  might  have  been  any  number  of 
them— :two,  three,  four  or  half  a  dozen, 
and  each  one  should  have  a  copy.  "  Ditto 
for  Miss  Elizabeth  Piatt."  "Ditto  for 
Miss  Menlove."  "Ditto  for  Miss  S. 
Masefield  and  Mr.  B.  Masefield."  There- 
fore,  if  the  argument  is  worth  anything, 
in  this  instance  there  would  be  ten 
copies,  and  there  might  have  been  fifteen 


MICHAEUKAS  18^0  to  MICHAELMAS  1881. 


603 


or  twenty,  all  to  be  paid  for  by  the  un- 
lucky mortgagor.  Our  law  of  mortgage 
is  quite  oppressive  enough,  without  adding 
to  its  badness  and  oppression  by  sanc- 
tioning any  such  doctrine  as  this,  and  I 
state  my  opinion  that  a  mortgagee  or 
transferee  of  the  mortgage  on  being  paid 
off  has  no  right  to  make  a  copy  of  the 
deed,  and  still  less  to  make  a  copy  at  the 
expense  of  the  mortgagor  and  keep  it. 
I  think  the  Taxing  Master's  reasons 
would  have  been  unanswerable  if  he  had 
lefl  out  the  words  "  copy  of  the  deed." 
Under  the  circumstances,  I  shall  refuse 
the  application,  and  with  costs. 


Solicitors — Chester  &  Co.,  agents  for  Peele  & 
Peele,  Shrewsbury,  for  the  applicants ;  fiiown- 
low  &  Howe,  for  the  opposing  parties. 


Bacon,  V.O. 
1881 
March 


7.0.1 
2.    / 


F0B6TEB  V.  PATTEBSON. 


Statute  of  Limitatioiis^-DisabUities— 
Mortgagor  and  Mortgagee — Beat  Property 
LimUation  Act,  1874  (37  ^  38  Viet. 
c.  57),  88,  dand  7 — Statute  of  Limitations, 
1833  (3^4  Will.  4.  c.  27),  «.  16  ami  28. 

Section  3  of  the  Real  Property  Limita- 
tion Act,  1874,  8aving  the  rights  of  persons 
under  disability,  does  not  apply  to  section 
7,  which  bars  a  mortgagor  at  the  end  of 
ttoeilve  years  from  the  time  when  the  mort* 
gagee  took  possession. 

Where,  therefore,  a  jnortgagee  entered 
into  possession  in  1861,  and  had  remavned 
in  possession  ever  since  without  any  written 
a/iknowledgment,  and  a  redemption  action 
was  brought  in  1879  by  the  representatives 
of  the  mortgagor,  who  had  been  under  dis^ 
abilities  of  infancy  and  marriage, — 

Held,  thai  the  Sta^te  of  LimitcUions 
was  a  bar  to  the  action. 

Trial  of  action. 

In  18t57  W.  Porster  mortgaged  a 
copyhold  tenement  to  the  defendant,  who 
was  afterwards  admitted  thereto.  W. 
Forster  died  on  the  5th  of  February, 
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1860,  intestate,  leaving  his  widow  (who 
was  entitled  to  freebench)  and  two 
infant  daughters  his  coheiresses-at-law. 
Interest  was  paid  on  the  mortgage  debt 
up  to  the  12th  of  May,  1861,  when 
default  was  made,  and  the  defendant 
entered  into  possession,  and  had  re- 
mained in  possession  ever  since,  without 
giving  any  acknowledgment  in  writing 
to  the  persons  entitled  to  the  equity  of 
redemption. 

The  two  daughters  of  the  mortgagor 
married  under  their  respective  ages  of 
twenty-one,  and  on  the  29th  of  October, 
1879,  the  widow  and  the  two  daughters 
issued  their  writ  in  this  action,  claiming 
redemption  of  the  copyhold  tenement. 
The  defendant  pleaded  the  Statute  of 
Limitations.  The  plaintiffs  replied  that 
from  the  time  when  a  right  to  bring  an 
action  accrued,  or  up  to  a  time  within 
the  six  years  immediately  preceding  the 
action,  the  plaintiffs  (other  than  the 
widow)  had  laboured  continuously  under 
one  or  more  of  the  disabilities  mentioned 
in  the  Real  Property  Limitation  Act, 
1874,  and  other  Statutes  of  Limitation. 

Mr,  Macaskie  (Sir  H.  Jackson  with 
him),  for  the  plaintiffs. — The  question  is 
whether  the  saving  as  to  disabilities  con- 
tained in  section  8  of  37  &  38  Vict, 
c.  57  applies  to  the  enactment  in  section 
7,  which  bars  a  mortgagor  at  the  end  of 
twelve  years  from  the  time  when  the 
mortgagee  took  possession,  or  from  the 
last  written  acknowledgment.  Those 
sections  are  in  the  identical  words  of 
sections  16  and  28  respectively  of  the  old 
Act  (3  4  4  WiU.  4.  c.  27),  only  altering 
the  period  to  twelve  years  instead  of 
twenty,  and  omitting  any  saving  for 
absence  beyond  the  seas,  and  the  two 
Acts  are  to  be  read  together.  Section  16 
applies  to  any  **  action  to  recover  any 
land,"  and  by  section  1  the  word  ''land 
....  shall  extend  to  ....  all  corpo- 
real hereditaments,  .  .  .  and  also  to  any 
share,  estate  or  interest  in  them."  An 
equity  of  redemption  is  an  estate  in 
land — 

Oaeh&me  v.  Scarfe,  1  Atk.  603,  605 ; 

Smdair  v.  Jackson^  17  Beav.  405 ; 

Du  Vigier  v.  Lee,  2  Hare,  326  ;  12 
Iaw  J.  Eep.  Ghanc.  345. 


It  is  tme  that  by  Bection  16  the  saving 
clause  is  to  apply  if  the  peraon  is  under 
disieibility  at  the  time  the  right  to  bring 
an  action  '*  shall  have  first  accrued  u 
aforesaid,"  pointing,  it  may  be  said,  to 
the  earlier  sections  (2  to  14).  But  it  is 
clear  that  the  saving  clause  in  section  16 
was  intended,  to  apply  to  the  later  sec- 
tion 24,  providing  that  no  suit  should  be 
brought  in  equity  after  the  time  when 
the  phuntiff,  if  entitled  at  law,  might 
have  brouffht  an  action.  The  words  "  u 
aforesaid,  therefore,  furnish  no  ground 
for  saying  that  section  16  does  not 
equally  apply  to  section  28.  The  26th 
section,  wnich  provides  that  time  shall 
not  run  in  cases  of  concealed  firaud,  is 
analogous  to  section  16 ;  and  it  will  be 
admitted  that  section  26  controls  all  the 
provisions  of  the  Aot.  Similarly  section 
25,  which  enacts  that  in  cases  of  ezpras 
trust  the  right  shall  not  be  deemed  to 
have  acoraed  nntU  a  conveyance  to  a 
purchaser,  has  been  held  to  apply  to  the 
later  sections — 40  and  42 — dealing  re- 
spectively with  money  charged  on  land, 
and  arrears  of  rent  and  interest — 

Yoimg  V.  Waterpark^  13  Sim.  204; 

15  Law  J.  Bep.  Chano.  63 ; 
Ow  V.  Dolman^  2  De  Gez,  M.  &  G. 

592 ;  22  Law  J.  Bep.  Ghana  427. 
From  the  analogy  afforded  by  sections 
26  and  25,  as  well  as  from  the  hardship 
that  would  result  from  the  contrary 
view,  it  is  contended  that  section  16  (or 
section  3  of  the  Aot  of  1874)  must  ippij 
to  section  28  (or  section  7  of  the  Act  of 
1874). 

The  text- writers  are  in  favour  of  this 
view — 

Fisher  an  Martgages  (3rd  ed.)  ]d. 

1204,  p.  742 ; 
Goote    on    Mortgages   (4th   ed.)  bj 

Maokeson,  p.  936 ; 
Banning  on  Bia^Mes  of  LimUaium, 

p.  173. 
Mr.  Hemming  and  Mr.  Meikold,  for  the 
defendant. — ^The  section  which  provides 
for  the  case  of  mortgagor  and  mortgagee 
is  a  distinct  independent  enaotmeot,  and 
is  not  controlled  by  the  prior  section  as 
to  disabilities.  This  was  the  opinion  of 
Lord  St.  Leonards — 

Sugden,  Real  Property  Statutes  (2nd 

ed.)pL45,p.  118; 
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and  in  a  recent  case  the  Master  of  the 
Bolls  has  so  decided — 

Kmsman  v.  ECouae^  ante,  p.  486 ;  Law 
Rep.  17  Oh.  D.  104. 
Mr.   G.    T.   Simpson    (amicw    ourice) 
stated  the  nature  of  that  case,  which  was 
then  nnreported. 
Thej  also  peferred  to 

BaffUy  Y.  King,  1  Keen,  601 ;  6  Law 

J.  Bep.  Ohanc.  87 ; 
HcMrriaoth   v.  Hollins,   1  Sim.  Sd  S. 
471. 
Mr,  Macaskie,  in  reply. — There  is  no 
anthoritj  in  &voar  of  Lord  St.  Leonards' 
view.      In 

Kinsma/tt  y.  Bouse  (juhi  supra) 
the  question  appears  to  have  arisen  under 
section  16  of  the  Act  of  1833  on  disability 
arising  from  absence  beyond  the  seas, 
which  is  removed  by  section  3  of  the  Act 
of  1874. 

Bacon,  V.G. — I  hare  listened  with 
great  attention  to  Mr.  Macaskie's  ingeni- 
ous and  elaborate  argument,  but  I  cannot 
say  that  I  entertain  any  doubt  on  this 
point.  In  reading  the  Act  the  inter- 
pretation clause  in  the  earlier  Act  is  ap- 
plicable to  the  subsequent  Act,  and  no 
doubt  in  a  sense  a  redemption  action  is 
an  action  to  recover  land,  and  the  defini- 
tions in  section  1  must  be  attended  to ; 
but  reading  the  statute  as  one  entire 
thing,  there  can  be  no  doubt  as  to  what 
the  intention  of  the  Legislature  was. 
The  Legislature  by  the  Act  of  Parlia- 
ment having  dealt  with  the  general  sub- 
ject of  actions  in  the  earlier  clauses, 
finds  that  the  subject  is  not  exhausted, 
but  that  there  remained  another  fertile 
and  frequent  source  of  litigation,  and 
makes  a  special  enactment  as  to  mort- 
g^es  in  express  terms ;  and  that  enact- 
ment contcuns  no  provision  as  to  dis- 
abilities. It  would  be  unreasonable  and 
unjust  if  I  were  to  read  into  this  clause 
the  provisions  as  to  disabilities  which 
apply  only  to  the  earlier  enactments.  It 
is  not  my  business  to  say  what  was  the 
policy  of  the  Leg^lature  in  enacting  this 
section.  I  might  imagine  that  the  Legis- 
lature thought  there  was  a  difference 
between  the  two  cases,  and  that,  consider- 
ing what  the  position  of  a  mortgagee  in 
pOBseasion  is,  and  considering  what  he 


may  have  done  and  what  risk  he  runs  if 
he  takes  possession,  the  Legislature  may 
have  thought  that  there  should  be  an 
ending  put  to  this  dealing.  Very  often 
mort^igees  in  possession  lay  out  large 
sums  of  money  in  improvements  of  the 
land,  and  it  would  be  a  burthen  to  the 
mortgagee  if  he  were  told  that  at  any 
distance  of  time  during  disability  the 
land  may  be  wrested  out  of  his  hands 
with  only  the  ordinary  allowances. 
Whether  such  was  the  intention  or  not  I 
do  not  know,  and  it  is  not  my  business 
to  say.  But  I  find  this,  that,  as  between 
mortgagor  and  mortgagee,  twenty  years 
shall  be  the  Umit,  without  any  exception 
in  cases  of  disability,  and  I  cannot  adopt 
the  course  to  which  I  have  been  invited, 
of  reading  one  clause  into  another  and 
depart  from  what  is  a  plain  distinct  legis- 
lative enactment. 

That  the  point  has  not  been  lost  sight 
of  by  the  Legislature  is  clear  from  the 
subsequent  enactment.  It  was  thought 
that  twenty  years  was  too  long  a  period, 
and  a  new  law  was  passed  substituting 
twelve  for  twenty  years,  in  otherwise  pre- 
cisely similar  terms.  Am  I  to  disregard 
.  that,  or  am  I  to  consider  that  it  is  a  hard 
thing  that  people  under  disability  should 
be  deprived  of  their  property  ?  I  have 
no  choice  in  the  matter  but  to  carry  into 
effect  the  provisions  of  the  statute.  The 
statute  has  said  that  after  twelve  years 
you  cannot  redeem ;  however  able  or  how- 
ever disabled  you  may  have  been,  you 
cannot  redeem  your  estate. 

The  observation  made  by  Lord  St. 
Leonards  that  has  been  referred  to,  is  not 
of  course  the  same  thing  as  the  statute, 
but  I  should  feel  some  hesitation  in  de- 
ciding the  question  differently  from  his 
authority.  After  going  through  the  whole 
of  the  provisions  of  the  statute  as  to 
limitation  of  actions,  he  adds  his  observa- 
tion and  treats  it  as  a  settled  thing.  The 
defence,  in  my  opinion,  is  conclusive,  and 
judgment  must  be  for  the  defendant  with 
coste. 

Solicitors — Shnm  &  Co.,  agents  for  John  Ihinlop, 
Berwick-on-Tweed,  for  plaintiff*;  Flaker,  agent 
for  K  B.  Weatherhead,  Berwick-on-Tweed,  for 
defondant. 
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Bankruptcy.  >v 
Jessel,  M.R.  /  „ 

James,  L.J.    (  ^^   ^^^^^    ™^   merchant 
Brett,  L. J.    f     banking      company     of 
1881         I      I'Ondon  ;  in  re  Durham. 

Feb.  10,' 11.  J 

Bankruptcy — EesolutionsforOompositlon 
— Approval  of  the  Judge— Fraud — Judicial 
Discretion — Bankruptcy  Act,  1869,  ss,  28 
and  126. 

When  resolutions  for  composition  parsed 
by  the  proper  majority  of  creditors  under 
section  28  of  the  Bankruptcy  Act,  1869, 
come  before  the  Judge  for  his  approval^  it  is 
his  duty,  in  the  exercise  of  his  judicial  dis- 
cretion, to  enquire  into  any  relevant  cvT' 
cumstances  submitted  to  him  by  a  dissentient 
creditor,  and  pronounce  a  judicial  decision 
thereon,  Proceedings  under  the  2&th  section 
differ  from  those  u/nder  the  126th.  The  Judge 
under  the  former  section  has  power  to  with' 
hold  his  approval  of  resolutions  passed  even 
in  the  absence  of  any  fraud  in  the  pro- 
ceedings.  The  Judge  in  giving  or  with- 
holding  his  approval  must  ha^e  regard  to 
the  state  of  facts  as  shewn  before  hvm  to  be 
then  existing,  amd  not  that  existing  ai  the 
date  of  the  meeting  when  the  resolutions 
were  passed. 

This  was  an  appeal  from  a  decision  of 
Bacon,  O.J.,  reversing  a  former  decision 
of  the  Gonntj  Conrt  Jndge  of  Manchester 
who  had  declined  to  approve  of  a  com- 
position offered  by  the  firm  of  Darham 
&  Co.  upon  the  ground  that  it  was  pro- 
posed to  hand  over  the  estate  to  the 
debtors  upon  payment  of  10s.  in  the 
pound,  by  four  instalments,  without  any 
security  except  for  the  last  instalment. 

The  Chief  Judge  on  appeal  discharged 
the  order  of  the  County  Court  Jndge, 
being  of  opinion  that,  in  the  absence  of 
fraud,  the  Court  had  no  power  to  with- 
hold its  approval  to  the  resolutions  which 
had  been  agreed  upon  by  the  majority  of 
the  creditors. 

The  facts  shortly  stated  were  as  fol- 
lows : — 

Charles  Durham,  Vernon  Cochrane, 
Burton  Grindrod  and  William  Hector 
carried    on    business    as    merchants    in 


London  and  at  Manchester  under  the  finn 
of  Durham  &  Co.,  at  Bio  de  Janoro 
under  the  firm  of  Charles  Durham  &  Go^ 
and  at  Colombo  under  the  firm  of  Durham, 
Grindrod  Sd  Co.  The  business,  which  was 
managed  in  England  by  C.  Durham  and 
y.  Cochrane,  consisted  principally  in  ex- 
porting Manchester  goods  and  hurdware. 

On  the  26th  of  August^  1880,  the  firm 
stopped  payment,  and  on  the  8th  of 
November  the  partners  filed  a  petition 
for  liquidation,  and  the  first  meeting  was 
held  on  the  3rd  of  December,  at  which 
the  creditors  resolved  upon  aliquidationby 
arrangement,  and  appointed  Mr.  Murraj 
trustee.  A  committee  of  inspection  con- 
sisting of  five  persons  was  also  appointed, 
one  of  them,  Mr.  Angus,  representing 
the  appellant. 

At  this  meeting  a  statement  of  the 
debtors'  affairs  was  produced,  dated  the 
6th  of  November,  shewing  unsecured 
liabilities  153,740Z.  128.  Id.,  and  estimated 
assets  99,724A.  98.  Id.  Among  the  assets 
was  a  sum  of  44,175^,  which  purported 
to  represent  the  surplus  of  the  assets  of 
the  Rio  branch.  In  working  out  this 
surplus  certain  deductions  had  been  made 
which  the  Court  held  upon  the  evidence 
to  be  unjustifiable,  and  which  had  the 
efiect  of  making  the  Bio  assets  improperly 
under-estimated. 

Another  item  in  the  statement  of  assets 
was  4,245^.  Ss.  7d.,  the  estimated  surplus 
from  the  separate  estate  of  Durham. 

Another  item  in  the  statement  pro- 
duced by  Durham  of  his  separate  assets 
was  a  sum  of  7,500{.  as  the  value  of  his 
furniture,  which  sum  again  the  Conrt 
held  upon  the  evidence  to  have  been  grossly 
under-  estimated . 

Among  the  unsecured  creditors  the 
appellants  were  entered  as  creditors  for 
26,000Z.,  and  the  executors  of  William 
Durham,  who  died  in  January,  1880 
(late  a  partner  in  the  firm,  and  &ther  of 
Charles  Durham),  as  creditors  for  46,6611 
ISs,  Id.,  less  a  sum  of  6,000Z.  paid  to 
them  on  the  23rd  of  August  leaving 
40,661i.  IBs.  Id. 

This  payment  of  6,000{.  was  found  by 
the  Court  to  have  been  a  fraudulent  pre- 
ference. 

Another  creditor  Was  a  widow  of  a 
former  partner  for  more  than  20|000l. 
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Shortly  aftAr  the  meeting  of  the  3rd  of 
December  Durham  and  Cochrane  pro- 
posed to  Murray  to  purchase  the  assets  of 
the  firm  on  the  terms  of  paying  the  cre- 
ditors lOs.  in  the  pound  by  four  instal- 
ments of  28,  6d,  each.  The  first  in  cash 
immediately,  the  second  in  six  months, 
the  third  in  twelve  months,  and  the  fourth 
in  eighteen  months.  Payment  of  the  last 
instalment  only  was  secured. 

Murray  summoned  a  meeting  of  the 
creditors  to  consider  the  proposal  for  the 
23rd  of  December,  under  the  provisions 
of  the  28th  section  of  the  Bankruptcy 
Act,  1869. 

On  the  day  preceding  the  meeting 
Durham  was  examined  before  the  Regis- 
trar of  the  Manchester  County  Court  by 
counsel  on  behalf  of  the  Merchant  Bank- 
ing Company. 

The  result  of  the  examination  went  to 
prove  that  he  had  been  guilty  of  the  most 
reckless  extravagance,  his  private  ex- 
penditure for  the  five  years  from  1875  to 
1880  being  at  the  rate  of  5,000^.  a  year, 
that  he  had  laid  out  a  sum  of  40,000{.  in 
furnishing  and  decorating  a  leasehold 
house,  his  total  drawing  from  the  firm  in 
that  period  being  about  80,000L 

He  admitted  also  that  he  had  been 
guilty  of  breach  of  trust  in  three  cases  at 
least  by  lending  trust  moneys  to  the  firm. 

On  the  23rd  of  December  the  solicitor 
for  the  bank  attended  the  meeting  and 
opposed  the  acceptance  of  the  offer  on  the 
g^und  that  the  assets  were  sufficient  to 
pay  a  composition  of  12«.  6d,  in  the 
pound.  He  also  stated  that  the  bank 
were  willing  themselves  to  buy  the  whole 
of  the  joint  assets,  on  the  term  of  paying 
the  creditors  a  composition  of  lOs,  6d,  in 
the  pound,  payable  by  four  equal  instal- 
ments at  the  same  dates  as  those  pro- 
posed by  the  debtors,  or,  if  they  preferred 
it,  to  pay  immediately  in  cash  at  the  rate 
of  10«.  2d,  in  the  pound. 

The  proposal  of  the  bank  was  not  ac- 
cepted. Cobbett,  who  represented  at  the 
meeting  the  executors  of  Mr.  W.  Durham 
(among  other  creditors),  stating  that  the 
additional  sixpence  in  the  pound  was  not 
mfficient  to  induce  them  by  accepting 
the  bank's  offer  to  take  so  large  a 
firm  as  the  debtors'  off  the  Manchester 
market. 
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The  creditors  resolved  to  accept  the 
debtors'  offer,  the  bank  and  another 
small  creditor  being  the  only  dissen- 
tients. 

The  resolutions  passed  were  as  fol- 
lows:— 

1.  That  the  sanction  of  the  creditors 
be  and  the  same  is  hereby  given  to 
the  acceptance  by  the  trustee  of  an  offer 
for  the  purchase  of  the  whole  of  the 
property,  estate  and  effects  of  the  debtors 
distributable  among  the  joint  creditors 
made  by  C.  Durham  and  Y.  Cochrane, 
two  of  the  debtors,  upon  the  following 
terms  and  conditions,  and  for  the  fol- 
lowing consideration — that  is  to  say :  the 
purchaBers  to  pay  all  the  costs  of  and 
mcident  to  the  proceedings  for  liqui- 
dation, and  also  all  preferential  claims 
under  the  proceedings,  and  also  to  pay  all 
and  eveiy  the  joint  creditors  of  the 
debtors  a  composition  upon  their  debts 
of  lOs,  in  the  pound,  payable  by  the 
following  instalments,  namely,  2$,  6d.  in 
the  pound  in  cash  on  the  31st  of  January, 
1881,  provided  that  the  approval  of  the 
Court  be  obtained  thereto  in  the  mean- 
time ;  but  if  such  approval  shall  not  then 
have  been  obtained,  then,  within  seven 
days  from  the  date  of  such  approval  being 
obtained,  the  further  sum  of  28.  6d,  in  the 
pound  in  six  calendar  months,  from  the 
Blst  of  January,  1881,  the  further  sum  of 
28.  6d,  in  the  pound  in  twelve  calendar 
months  from  the  same  date,  and  the  re- 
maining sum  of  28.  6d.  in  the  pound  in 
eighteen  calendar  months  from  the  same 
date,  the  last  instalment  to  be  secured  to 
the  satis&ction  of  the  committee  of  in- 
spection or  a  majority  thereof. 

2.  That  the  discharge  of  the  debtors 
be  and  the  same  is  hereby  gp*anted. 

3.  That  the  accounts  of  the  trustee  be 
audited. 

4  and  5.  That  the  close  of  the  liquida- 
tion shall  take  place,  and  the  trustee  be 
released,  on  and  from  the  29th  of  Sep- 
tember, 1882. 

The  Judge  of  the  County  Court,  upon 
an  application  being  made  to  him,  refused 
to  approve  the  resolutions  on  the  grounds 
before  mentioned. 

This  order  was  on  appeal  reversed  by 
the  Chief  Judge. 

The  bank  appealed  from  his  decision. 
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Mr.  Benjamin,  Mr.  8.  Taylor  and  Mr. 
Cabell,  for  the  appellants,  urged  that  there 
was  a  distinction  between  section  28  and 
section  126  of  the  Bankruptcy  Act.  It 
was  the  duty  of  the  County  Court  Judge 
to  consider  the  proposed  resolutions,  and 
fraud  was  not  necessary  to  justify  the 
Judge  in  withholding  his  approval.  The 
County  Court  Judge  had  a  discretion, 
and  under  the  circumstances  had  rightly 
exercised  that  discretion,  and  it  should 
not  be  lightly  interfered  with. 

The  SoUcitor-Oeneral  (Sir  F.  Herschell), 
Mr.  Winslow  and  Mr.  0.  E.  Jones,  for  the 
trustee,  contended  that  the  policy  of  the 
Bankruptcy  Act  was  to  make  the  cre- 
ditors the  judges  of  what  was  best  for 
their  own  interests.  The  approval  of  the 
resolution  by  such  a  majority  of  the  cre- 
ditors was  a  strong  reason  for  the  Court 
griving  its  approval  to  them.  The  state- 
ment of  affairs  was  produced  by  the 
debtor  at  the  first  meeting  at  which  the 
debtor  could  be  and  was  examined,  and 
the  creditors  having  decided  to  pass  reso- 
lutions for  composition,  that  was  con- 
clusive evidence  that  the  debtor  had 
complied  with  the  statute  as  regards  the 
statement  of  affairs,  and  full  information 
was  given  to  all  the  creditors  at  the  first 
meeting.  In  the  absence  of  fraud  the 
Court  would  not  overrule  the  decision  of 
the  majority  of  creditors,  and  it  was  im- 
material that  the  creditors  may  have  been 
influenced  by  feelings  of  partiality  towards 
the  debtor. 

They  referred  to 

The  Bankruptcy  Act,  1869,  s.  125. 

Bub-s.  3 ;  Bankruptcy  Rules,  rule 

301; 
Ex  parte  Walter,  45  Law  J.  Rep. 

Bankr.  105 ;  Law  Bep.  2  Ch.  D. 

326 ; 
Ex  paHe  Lvnsley,  43  Law  J.  Bep. 

Bankr.  84;  Law  Bep.  9   Chanc. 

290; 
Ex  parte  Cowen,   36   Law   J.  Rep. 

Bankr.  41 ;  Lnw  Rep.  2  Chanc. 

563. 

Jessel,  M.R. — This  appeal  raises  ques- 
tions both  of  law  and  fact.  As  regards 
the  question  of  law  the  Chief  Judge  was 
of  opinion  that  the  28th  section  of  the 
Bankruptcy  Act,   1869,  which  requires 
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the  approval  of  the  Court  to  be  given  to 
a  composition  effected  under  a  liquidatioii 
by  arrangement,  compeUed  him  to  give 
that  approval  unless  fraud  were  shewn, 
and  he  likened  it  to  cases  nnder  the  I26th 
section  of  the  same  Act,  where  a  com- 
position arrangement  had  been  approved 
by  two  meetings  of  creditors^  in  whieh 
case,  no  donbt,  there  are  decisioiis  that 
fraud  must  be  shewn  in  order  to  destroy 
the  effect  of  the  resolntionB  of  the  two 
meetings.  It  appears  to  me  that,  as  a 
matter  of  law,  that  decision  was  erroneous. 
The  words  of  the  28th  section  are  dear, 
that  the  resolution  of  the  creditors  '*  is 
subject,  nevertheless,  to  the  approval  of 
the  Court."  There  are  no  terms  of  ap- 
proval laid  down  in  the  section,  but  the 
obtaining  of  the  approvalor  sanction  of  the 
Court  to  some  proceeding  is  a  matter  very 
familiar  to  all  Courts,  and  more  especially 
to  the  Judges  of  the  Chancery  Division ; 
inasmuch  as  they  have  administrataTe 
duties  to  p^orm,  there  are  no  Judges 
who  are  more  frequently  called  upon  to 
approve  or  sanction  arrangements.  In 
section  1  of  the  Joint- Stock  Companies 
Arrangement  Act,  1870  (33  &  34  Vict.  c. 
104),  the  words  used  are  almost  the  same. 
The  sanction  of  the  Court  to  a  compro- 
mise with  creditors  may  be  given  after  a 
resolution  of  the  creditors  passed  by  the 
same  statutory  majority  as  under  the 
Bankruptcy  Act.  I  never  heard  the  propo- 
sition doubted  that  where  the  approvalor 
sanctionof  the  Court  is  required — ^whetber 
in  an  administration  suit  on  behalf  of 
infants  or  persons  incapacitated,  or  in  a 
partnership  suit  where  there  is  a  sale  of 
assets,  or  under  the  Companies  Acts 
where  it  is  of  constant  occurrence  to  sell 
assets  or  to  approve  of  arrangements— 
that  it  is  the  duty  of  the  Judge  ftirly  to 
investigate  the  objections  brought  before 
him  to  the  proposed  arrangements,  and 
to  give  his  opinion  upon  them,  judicially, 
of  course,  and  with  sufficient  reasons.  1 
never  heard  that  proposition  doubted. 
Therefore,  on  general  principles,  unlen 
there  is  some  decision  to  the  contrary, 
I  should  say  that  this  section  means 
what  it  says — that  the  resolution  of  the 
creditors  is  to  be  subject  to  the  approTsl 
of  the  Court,  to  be  given  or  withheld  sc- 
cording  to  the  weight  and  sufficiency  of 
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the  reaBons  which  are  brought  befote  the 
Judge  to  induoe  him  to  give  or  withhold 
that  approval.  In  other  words,  it  is  the  ex- 
ercise of  a  judicial  discretion,  which  means 
a  discretion  founded  on  sufficient  reasons. 
And,  like  eveiy  other  such  discretion,  the 
exercise  of  it  is  subject  to  appeal,  but  the 
Court  of  Appeal  will  not  be  ready  to  inter- 
fere with  the  Judge's  exercise  of  his  discre- 
tion unless  it  is  shewn  that  he  was  clearly 
wrong.  That,  I  should  say,  is  the  clear 
meaning  of  the  section,  and  it  is  only  neces- 
sary to  refer  to  the  126th  section  to  shew 
that  the  decisions  upon  it  can  have  no 
bearing  on  the  question  what  is  the  proper 
meaning  of  the  28th  section.  Under 
section  126  there  are  two  meetings  of 
creditors,  and  the  second  meeting  may 
or  may  not  confirm  that  which  the  first 
has  done.  Under  the  28th  section  there  is 
but  one  meeting,  and  the  Court,  so  to 
say,  as  has  been  already  observed  by  Lord 
Justice  James,  is  in  a  somewhat  similar 
position  to  the  second  meeting  of  creditors 
with  regard  to  the  confirmation  of  what 
has  been  done.  It  may  well  be  that  the 
second  meeting  may  investigate  every- 
thing which  has  been  done,  and  may  be 
of  opinion  that  there  has  been  a  mistake ; 
or  there  may  be  a  subsequent  discovery 
of  important  matters  which  will  induce 
the  second  meeting  to  withhold  its  con- 
firmation of  the  resolutions  passed  at  the 
first  meeting.  Why  should  not  similar 
reasons  be  brought  before  the  Conrt  when 
it  is  asked  to  confirm  or  approve  that 
which  was  done '  at  the  only  meeting  ? 
It  appears  to  me,  therefore,  that  the 
decisions  upon  the  126th  section  have  no 
direct  bearing  upon  the  construction  of 
the  28th  section. 

That  being  so,  and  being  of  opinion 
that  the  County  Court  Judge  has  a  dis- 
cretion to  exercise,  I  now  come  to  the 
second  question,  whether  his  decision 
was  so  wrong,  so  clearly  wrong,  that  it 
behoves  the  Court  of  Appeal  to  reverse 
what  he  has  done.  On  this  point  we 
have  not  the  assistance  of  the  Chief  Judge, 
because  he  did  not  go  into  that  question. 
He  considered  that  in  the  absence  of  fraud 
the  County  Court  Judge  had  no  dis- 
cretion to  exercise,  and  ho  gave  no 
opinion  as  to  whether  he  had  exercised 
his  discretion  wisely  or  not.  As  regards 
Vol,  60. — Chahc. 
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the  case  before  us  it  appears  to  me  that 
whether  I  should  or  should  not,  as  a 
Judge  of  first  instance,  have  arrived  at 
the  same  conclusion  as  the  Judge  of  the 
County  Court,  I  s)iould  not  be  prepared 
to  say  that  he  arrived  at  an  erroneous 
conclusion ;  but,  in  common  fairness  to  that 
learned  Judge,  I  think  I  ought  to  say 
that  I  myself,  if  I  had  been  sitting  in  the 
first  instance,  should  have  arrived  at  the 
same  conclusion  as  he  did. 

[His  Lordship  then  referred  at  length  to 
the  facts  of  the  case,  from  which  he  was 
satisfied  that  Mr.  C.  Durham  was  gfuilty  of 
reckless  extravagance  vrithont  regard  to 
the  interests  either  of  his  creditors  or  of 
himself,  with  the  cognisance  and  permis- 
sion of  his  partner,  Mr.  Cochrane,  and  pro- 
ceeded :]  I  dilate  upon  these  facts  because 
it  is  said  by  the  appellant  creditors  that 
a  man  who  has  been  guilty  of  such  ex- 
travagance is  not  a  fit  person  to  be  en- 
trusted with  the  future  management  of 
the  business  or  the  custody  of  the  assets, 
and  further  that  the  person  who  allowed 
him  to  deal  so  is  not  fit  to  be  so  entrusted 
either.  I  agree.  I  think  that  such  a 
man  is  not  fit  to  be  trusted  commercially. 

[His  Lordship  then  referred  to  three 
cases  in  which  Mr.  C.  Durham  had,  ac- 
cording to  his  own  statement  of  affairs,  been 
gruilty  of  breach  of  trust  in  putting  into  the 
business  trust  funds  which  he  was  not  au- 
thorised so  to  invest,  and  also  to  a  case  in 
which  he  had  been  guilty  of  a  fraudulent 
preference  in  favour  of  members  of  his 
own  family,  all  which  facts  confirmed 
him  in  the  opinion  that  Mr.  C.  Durham 
and  Mr.  Cochrane  were  not  fit  to  be 
trusted  with  the  assets  of  the  firm.  He 
then  read  the  proposed  resolutions  and 
proceeded:]  Now  the  objection  of  the 
appellant  creditors  is  this :  they  say,  As- 
suming the  first  instalment  of  2«.  6<2. 
to  be  good,  which  it  probably  is,  and  as- 
suming that  the  last  instalment  is  satis- 
factorily secured,  yet  the  two  intermediate 
instalments  depend  entirely  upon  the 
management  of  the  business  by  these  two 
gentlemen,  and  we  decline  to  trust  them. 
I  think  that  is  a  valid  objection,  and  that 
the  County  Court  Judge,  in  deciding  that 
it  was  a  valid  objection,  exercised  a  sound 
discretion.  That  was  the  only  point 
which  the  County  Court  Judge  decided, 
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and  it  appears  to  me  to  be  saffieient  for 
the  purpose. 

Bat  when  tbe  case  came  before  ns  two 
other  points  were  raised,  both  of  which 
require  very  serious  consideration.  These 
points  were  raised  bv  the  affidavits  before 
the  Judge  of  the  (jounty  Court,  but  he 
did  not  think  it  necessary  to  hear  further 
argument  and  he  stopped  the  counsel  for 
the  bank.  But  they  were  properly  raised 
before  him,  and  they  are  properly  brought 
before  us  on  appeal.  It  is  said  that  the 
state  of  the  assets  was  improperly  de- 
scribed, that  the  assets  are  in  fact  much 
larger  than  they  appear  in  the  statement 
of  affairs,  and  that  improper  deductions 
have  been  made  with  the  view  of  making 
them  appear  smaller  than  tbey  really  are. 
Now  that  is  a  very  serious  charge,  because 
the  deductions  could  only  have  been 
made  with  the  assent  of  the  trustee  and 
at  the  instigation  of  the  ^debtors.  The 
counsel  for  the  appellants  did  not  shrink 
from  saying  that  he  accused  the  trustee 
of  being  unfaithful  to  his  trust.  I  am 
not  willing  on  the  present  occasion  to 
say  that  I  think  this  charge  is  fully 
proved.  It  is  not  necessary  to  say  so, 
because  it  appears  to  me  that  the  obliga- 
tion of  proof  is  not  on  the  appellants  but 
on  the  respondents.  Those  who  come  to 
a  Court  of  Justice  for  its  sanction  or  ap- 
proval of  an  arrangement  are  bound  to 
shew  the  Court  that  the  arrangement  is  a 
fair  and  proper  one,  and  are,  in  my  opinion, 
bound  to  bring  before  the  Court  all  the 
facts  which  are  necessary  in  order  to 
enable  it  to  decide  upon  the  fairness  and 
propriety  of  the  proposal.  I  will  say  this, 
that  I  am  far  from  satisfied  that  the  state- 
ment of  affairs  does  disclose  the  real 
state  of  the  assets :  without  further  ex- 
planation, I  am  of  opinion  that  it  would 
be  impossible  to  approve  of  the  proposal. 

[His  Lordship  went  through  the  state- 
ment of  affairs,  and  on  the  evidence  before 
him  came  to  the  conclusion  that  the  de- 
dactions  made  were  not  justifiable,  and 
considered  that  the  Judge  was  at  liberty 
either  to  refuse  his  sanction  then  and 
there,  or  to  allow  the  case  to  stand  over 
for  the  production  of  further  evidence ; 
and  referred  to  one  item  in  the  statement 
which  he  considered  to  have  been  consi- 
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derably  under-estimated,  and  proceeded :] 
There  is  another  matter  which  has  im- 
pressed   me    very    un&vourably.      The 
appellants  say  that  in  reality  this  was  an 
arrangement  made   by  the  friends  and 
relatives  of  the  debtors,  to  the  prejodioe 
of  the  creditors.     40,000Z.  was  the  sum 
due  to  the  father's  estate,  and  it  was,  so 
to  speak,  in  the  hands  of  friends.    Other 
sums  were  also  due  to  members  of  the 
family,  and  others  were  due  to  Manchester 
connections.      The  offer  of  the  debtors 
was  IO5.  in  the  pound,  half  secured  and 
half  unsecured.    The  appellants,  the  Mer- 
chant Banking  Company,  said  this :  "We 
will  give  you  10«.  6d,  in  the  pound,  and 
if  you  don't  like  to  take  that  at  the  dates 
offered  by  the  debtors  we  will  pay  you  in 
cash,  allowing  the  bank  rate  of  discount— 
10».  2d.     In  other  words,   they  offered 
lOs.  2d.  cash  in  lieu  of  lOs.  in  four  in- 
stalments— ^the  first  in  cash,  the  second 
in  six  months,  the  third  in  twelve  months, 
and   the  last  in  eighteen  months.     It 
seems  to  me  impossible  for  anybody  to 
argue  that  the  offer  of  the  bank  was  not 
more  favourable  to  the  creditors  than  the 
offer  which  was  accepted,  and  it  would 
be  difficult  to  say  on  what  principle  such 
an  offer  could  be  objected  to.    It  is  not 
suggested  for  a  moment  that  it  was  not  a 
bona  fide  offer,  or  that  the  bank  were  not 
well  able  and  willing  to  carry  it  oat. 
They  offered  to  carry  it  out  before  the 
County    Court    Judge,    and   they  have 
renewed    the    offer    before    this  Coart. 
There  was  a  suggestion  that  the  bank 
had  no  power  to  enter  into  the  arrange- 
ment, but  the  suggestion  fell  throagh. 
But  we  have  the  evidence  before  us  of 
what  took  place  at  the  meeting.    Mr. 
Cobbett,   who  appeared  for  several  cre- 
ditors, stated  openly  in  his  speech  that 
6(2.  in  the  pound  was  not  sufficient  to  in- 
duce them  to  accept  the  bank's  offer,  and 
thereby  take  so  large  a  firm  of  merchants 
as  the  debtors  off  t^  Manchester  market 
That  is  not  a  legitimate  motive.     It  may 
suit  the  Manchester  creditors  very  well 
to  keep  established  a  large  firm  to  bay 
Manchester  goods.      But  the  principle 
applicable  to  these  cases  has  been  laid 
down  by  the   Court  of  Appeal,  and  1 
refer  notably  to  the  judgment  of  Lord 
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Jnntioe  James  in  Ex  paHe  Page  (I).  It 
ifl  ihis,  that  the  majority  of  creditors 
have  power  to  bind  the  minority  in  refer- 
ence to  the  benefit  of  creditors  generally, 
bnt  mnst  not  be  actuated  either  by  feel- 
inffs  of  firiendship  or  affection  towards  the 
debtor,  or  by  a  view  to  their  individnal 
profit.  It  does  not  appear  to  me  that  the 
decision  of  the  creditors  in  this  particular 
case  was  arrired  at  properly,  having  re- 
gard to  this  mle,  bat  that  it  was  arrived 
at  from  a  totally  different  motive.  . 

On  all  these  grounds  I  am  of  opinion 
that  the  decision  of  the  County  Court 
Judge  was  correct,  and  that  we  must 
restore  his  order. 

Jamks,  L.J. — I  have  arrived  at  the 
same  conclusion.  It  appears  to  me  clear 
that  the  County  Court  Judge  was  not 
only  authorised  by  the  Act  to  enquire, 
but  that  it  was  his  bounden  duty  to  en- 
quire, into  any  relevant  circumstances 
submitted  to  hmi  by  the  dissentient  cre- 
ditors. In  this  case  it  is  true  there  was 
only  one  creditor,  a  very  large  creditor, 
who  dissented  from  the  proposition  which 
was  made.  That  creditor  did  submit  to 
the  County  Court  Judge  very  important, 
very  relevant  and  very  material  facts 
indeed,  upon  which  it  appears  to  me  it 
was  in  the  power,  and  it  was  the  duty,  of 
the  Judge  to  determine ;  and  the  Judge 
not  being,  as  it  appears  to  me,  a  mere 
ministerial  officer  to  register  the  decision 
of  the  creditors,  but  being  a  Judge,  and 
having  to  exercise  judicial  functions,  it 
was  his  duly  to  enquire  into  and  deter- 
mine upon  the  facts  submitted  to  him. 
There  were  circumstances,  at  least  suffi- 
cient, well  to  warrant  the  decision  at 
which  he  arrived,  and  he  was  right  in 
taking  as  a  sufficient  ground  for  his  de- 
cision, without  going  into  the  rest  of  the 
case,  the  point  upbn  which  alone  he  has 
determined.  He  was  well  warranted  in 
BO  determining,  and  I  cannot  agree  with 
the  Chief  Judge  that  the  sole  duty  of  the 
County  Court  Judge  was  to  ascertain 
whether  there  had  been  anything  amount- 
ing to  fraud  in  the  proceedings  at  the 
meeting  of  creditors.  The  County  Court 
Judge  nad,  at  least,  a  power  as  consider- 

{!)  46  Iaw  J.  Kep.  Bankr.  119 ;  Lew  Rep.  2 
Ch.  1>.  823. 
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able  as  that  whiclf  is  exercised  by  the 
second  meeting  of  creditors  under  section 
126.  I  agree  that  the  proceedings  under 
the  28th  section  are  essentially  different 
in  their  character  from  those  which  the 
Legislature  has  thought  fit  to  say  shall 
be  transacted  under  the  126th  section  of 
the  Act. 

I  think  there  is  every  reason  to  believe 
that,  whatever  mistakes  may  have  been 
made,  Mr.  Murray  was  not  acting  in  bis 
own  interest.  He  was  probably  giving  up 
in  this  particular  case  a  very  profitable 
thing  in  assenting  to  what  he  conceived 
to  be,  and  what  no  doubt  was,  the  opinion 
of  the  great  majority  of  the  creditors — 
that  the  debtors  ought  to  be  set  up  again 
in  business.  He,  no  doubt,  thought  it 
was  the  right  thing  to  do.  I  cannot  help 
observing  one  thing,  with  the  view  of  its 
being  considered  by  the  Legislature  when 
a  new  Bankruptcy  Bill  comes  under  the 
consideration  of  Parliament:  One  has 
heard  of  a  new  way  of  paying  old  debts ; 
one  has  heard  of  persons  living  upon  the 
interest  of  their  debts ;  one  has  heard  in 
old  comedies  a  frequent  piece  of  satire  in 
representing  a  citizen  as  having  made  his 
fortune  by  tnree  successive  bankraptcies ; 
but  I  never,  until  the  present  case, 
understood,  what  I  now  realise,  how  it 
is  possible  for  a  man  to  be  a  penniless 
beggar,  and  still  to  make  a  considerable 
fortune  out  of  bankruptcy.  It  appears 
that  in  the  month  of  November  last  year 
the  state  of  these  debtors'  affairs  was 
this:  there  were  assets  amounting  to 
99,724Z.,  and  liabilities  amounting  to 
153,740L  The  debtors  said  to  the  cre- 
ditors, "  Sell  us  the  assets,  99,000Z.,  for 
10«.  in  the  pound."  That  would  be  about 
75,0002.,  and  it  might  appear  to  them  a 
reasonable  enough  offer.  The  debtor 
says,  "  The  assets  are  99,0002.  You  know 
perfectly  well  from  your  experience  in 
bankruptcy  or  liquidation  that  the 
99,000Z.  will  never  produce  anything  like 
that  sum  ;  if  it  produces  two-thirds  of  it 
you  may  consider  yourselves  substantially 
lucky.  Take  the  expense  of  a  forced 
sale,  the  losses  by  such  sale,  the  expense 
of  all  proceedings  that  may  taken  here 
and  in  Bio,  and  say,  what  you  do  think 
you  can  get  out  of  the  99,000Z.  ?  You 
will    probably  say  you  will  never  get 
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75,000Z.  We  will  give  75,000Z.  for  the 
99,0002.  of  assets."  And  the  debtors  thas 
get  25,0002.  as  their  net  profit  out  of  the 
liquidation.  It  is  said  this  is  not  done  at 
the  expense  of  the  creditors,  bat  the 
debtors  put  into  their  pockets  by  way  of 
gain  the  loss  which  their  estate  has  es- 
caped. This  is  a  thing  which  I  do  not 
think  the  Legislature  ever  contemplated 
as  the  result  of  these  compositions. 

Brett,  L.J. — I  should  not  have  added 
a  word  to  what  my  Lords  have  said,  if  I 
had  not  been  compelled  to  be  a  Judge  of 
fact  as  well  as  of  law,  and  if  it  had  not 
been  necessary  in  the  course  of  the  case 
frequently  to  use  the  word  "  fraud." 

I  entirely  agree  with  my  Lords  as  to 
the  construction  of  the  statute.  I  wish 
particularly  to  notice  that,  although 
under  the  28th  section,  if  there  were  fraud 
proted,  it  would  be  fatal  to  the  approval 
of  the  Court,  yet  the  approval  of  the 
Court  may  be  withheld  although  there  is 
no  symptom  of  fraud  in  the  matter. 

The  28th  section  is  wholly  different 
from  the  126th,  because  the  duty  of  the 
Court  under  the  28th  section  is  described 
in  terms  different  from  those  in  which  the 
duty  of  the  Registrar  under  the  126th 
section  is  described.  The  enquiry  which 
is  to  be  made  by  the  Registrar  under  the 
126th  is  minutely  described  by  the  terms 
of  the  section,  but  in  the  28th  section  the 
duty  of  the  Court  in  giving  or  withhold- 
in^  its  approval  is  described  in  terms  so 
wide  as  to  impose  upon  it  the  duty  of 
considering,  as  a  matter  of  judicial  dis* 
cretion,  whether  the  resolution  which  has 
been  come  to  is  fair  and  reasonable  with 
regard  to  the  object  of  the  creditors. 
And  it  seems  to  me  that  the  time  at 
which  the  consideration  of  the  Court 
ought  to  be  applied  is  the  time  when  its 
approval  is  asked  for.  The  resolution 
may,  when  it  is  passed,  be  perfectly  fair, 
on  the  facts  known  to  everybody  at  the 
time,  and  such  as  every  reasonable  man 
would  come  to ;  yet  if  new  facts  are  dis- 
closed between  that  time  and  the  time 
when  the  Court  is  asked  to  give  its 
approval,  the  Court  must  judge  npon 
those  facts  whether  the  resolution  is 
erroneous  and  whether  the  approval  ought 
to  be  withheld.    The  question,  therefore, 
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was,  at  the  time  when  the  case  came  be- 
fore the  County  Court  Judge,  and  upon 
the  &cts  then  before  him,  whether  he 
was  justified,  as  a  matter  of  judicial  dis- 
cretion, in  withholding  his  approval.  It 
is  true  that  he  had  before  him  the  &ct 
that  the  resolution  had  been  agreed  to  bj 
all  the  creditors  but  one,  and  I  think  that 
the  approval  of  such  a  large  majontf  of 
the  creditors  is  a  circumBtanoe  which  he 
ought  to  have  taken  into  account ;  but  if, 
on  all  the  facts  then  before  him,  he  found 
that  their  decision  was  erroneous  and  not 
reasonably  fair,  he  was  bound  to  withhold 
his  approval. 

The  word  ^' fraud  "  has  been  used,  and 
I  desire  to  say  that  I  can  see  no  evidence 
which  could  justify  me  in  coming  to  the 
conclusion  that  the  high  character  which 
Mr.  Murray  has  held  in  Manchester  up  to 
this  time  for  honesty  of  purpose  has  beea 
in  the  slightest  degree  blemished  by  any* 
thing  which  has  occurred  in  this  matter. 
But  the  question  is,  whether  Mr.  Murray's 
judgment  was  erroneous  or  not;  and 
more  than  that,  supposing  his  judgment 
when  he  acted  was  not  erroneous,  yet, 
when  the  matter  came  before  the  County 
Court  Judge,  and  when  the  mode  in 
which  the  debtor  C.  Durham  had  dealt 
with  his  property  and  his  creditors,  and 
the  errors  in  his  statement  of  a&irs  were 
disclosed,  the  question  is  whether  tiie 
County  Court  Judge  or  Mr.  Moiray  was 
right. 

I  agree  in  every  particular  with  every 
comment  which  has  been  made  by  my 
Lords.  I  only  thought  it  right  to  say 
that  it  is  upon  no  suggestion  of  fraud  in 
any  of  the  gentlemen  who  are  oonoeroed  in 
thus  matter  that  my  opinion  goes  with 
that  of  the  rest  of  the  Court  It  is 
entirely  irrespective  of  fraud,  in  the 
existence  of  which  I  do  not  believe^  ex* 
cept  in  the  one  particular  of  fraudulent 
preference,  that  I  come  to  this  conclusion. 


Solicitors— Qregoiy  &  Co.,  agents  fi»  W.  L. 
Welsh  &  Sons,  Manehester,for  the  bank ;  Phelps, 
Sidgwick  &  Biddle,  agents  for  Sale,  Seddoa  k 
Co.,  Manchester,  for  the  trustee. 
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Kay,  J. 
1881 
May  24, 

Vendor  and  Purchaser — Sale  of  Land^^ 
SkthUe  of  Frauds,  s.  4^0oimeetum  ofDoeu^ 
menis  by  Beferenee — Referential  Force  of 
word  "  Purchase  " — Description  of  Subject- 
maiter — "  The  property,** 

The  auctioneer  upon  a  sale  of  latids  and 
chattels  by  auction  gave  the  purchaser  a 
receipt  in  vniiing  for  his  deposit,  "  on  pro- 
perty purchased  at  the  Sun,  inFinxton** 
at  a  certain  date  and  price  named.  At  the 
foot  of  the  conditions  of  sale,  bearing  same 
date,  the  auctioneer  signed  a  memorandum 
of  tJie  sale  of  "  the  property"  The  condi- 
tions were  headed  '*  Property  sale  at  Sun 
Inn,  ^c,  (date),  Mr.  Oeorge  Oottenll, 
owner**: — Held,  first  {on  the  authority  of 
Long  V.  Millar,  48  Law  J.  Rep.  C.P.  596 ; 
Law  Bep.  4  C.P.  D.  450),  that  the  word 
" purdiaeed**  in  the  receipt  was  referential 
to  an  agreement  for  sale,  and  enabled  the 
receipt  to  be  read  with  the  memorandum  of 
sale  upon  the  conditions  ;  secondly,  that  the 
words  "  the  property  **  did  not  describe  the 
thing  sold  with  sufficient  defmiteness  to 
satisfy  the  Statute  of  Frauds  or  permit  the 
parcels  to  be  shewn  by  parol  evidence.  A 
poster,  circulated  before  the  sale  and  an- 
nouncing it  at  the  time  and  place  mentioned, 
was  not  admitted  by  reference  to  supply  the 
wanting  description. 

On  the  29th  of  March,  1880,  the  defen. 
daut's  dwelling-house,  stock-in-trade  and 
plant  were  pat  np  for  sale  by  auction  at 
the  Sun  Inn,  Pinxton,  bj  Mr.  Henry 
Maiden,  auctioneer. 

The  conditions  of  sale  were  as  follows : — 

"Property  sale  at  Sun  Inn,  Pinxton. 
March  29th,  1880.  Mr.  George  Cotterill, 
owner.  •  Conditions  of  sale : — 

**  1.  The  highest  bidder  to  be  declared 
the  buyer ;  should  disputes  arise  between 
two  or  more  bidders  the  property  to  be 
again  put  up  and  resold. 

"2.  At  the  close  of  the  sale  five  per 
cent,  to  be  paid  down  as  deposit  on  the 
purchase  by  the  buyer. 

"  3.  The  whole  of  the  purchase  to  be 
completed  on  or  before  the  19th  day  of 
April  next  ensuing,  and  the  money  to  be 
paid  at  the  office  of  Mr.  ^icketts,  solicitor, 


Alfreton,  and  the  expense  of  the  transfer 
to  be  paid  by  the  purchaser. 

"4.  If  the  above  conditions  are  not 
complied  with  the  deposit  money  to  be 
forfeited  unless  by  special  consent  of  the 
yendor. 

''5.  The  amount  of  each  bid  to  be 
regulated  by  the  auctioneer.  Further, 
Mrs.  Cotterill  agrees  to  give  up  entire 
possession  of  the  property  on  the  26th 
day  of  April,  seven  days  after  purchase  is 
completed." 

.The  plaintiff'  was  the  highest  bidder  at 
420^  ;  and  the  auctioneer  signed  the  fol- 
lowing memorandum  at  the  foot  of  the 
conditions  of  sale :  **  The  property  duly 
sold  to  Mr.  Arthur  Shardlow,  butcher, 
Pinxton,  and  deposit  paid  at  close  of  sale. 
Henry  Maiden,  auctioneer." 

The  auctioneer  also  wrote  and  gave  the 
plaintitf  the  following  receipt : — 

"Pinxton,  March  29,  1880. 

"Received  of  Mr.  Arthur  Shardlow 
the  sum  of  211.  as  deposit  on  property 
purchased  at  420Z.  at  Sun,  in  Pinxton, 
on  the  above  date.  Mr.  George  Cotterill, 
Pinxton,  owner. 

*^  Received  by  Henry  Maiden,  March 
29, 1880. 

"  Henry  Maiden." 

No  particulars  of  the  propertv  were 
printed  with  the  conditions.  Tne  auc- 
tioneer had  circulated  in  the  neighbour- 
hood bills  announcing  the  sale,  which 
were  so  fax  as  material  in  the  following 
terms: — 

"Pinxton,  near  Mansfield. — ^Mr.  H. 
Maiden  is  honoured  with  instructions 
from  Mr.  George  Cotterill  ....  to  sell 
by  auction  on  Monday,  March  29, 1880,  at 
the  hoase  of  Mr.  T.  Lee,  Sun  Inn, 
subject  to  conditions  to  be  then  and  there 
read,  all  that  convenient  dwelling-house, 
brickyard  and  working  plant  comprising 
large  kiln,  clay  mill,  brick  press,  moulds, 
dies,  barrows,  planks,  copper  and  other 
useful  lots.  .  .  .  The  brickyard  and  plant 
occupies  about  la.  3r.  2p.,  the  dwelling- 
house,  stables,  &o.,  being  erected  on  and 
occupying  about  400  yards  in  addition 
to  the  above  land." 

It  was  not  shewn  that  the  above  bill 
was  in  the  auction*room  at  the  sale.    The 
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plaintiff  asked  for  specific  performance  of 
the  agreement  for  sale.  The  defendant 
pleaded  the  Statute  of  Frauds. 

Mr,  Bigby  and  Mr,  J,  0.  Alexander^  for 
the  plaintiff. — ^The  conditions  and  memo- 
randum written  at  the  foot  of  these  con- 
ditions, and  the  receipt,  are  sufficiently 
connected  together  to  be  read  as  one 
writing  for  'the  purpose  of  the  Statute  of 
Frauds— 

Long  V.  Millar  (uhi  supra)  ; 
Western  v.  Russell,  3  Vos.  &  B.  182 ; 
Bau/niann    v.    James,   Law   Rep.   3 
Chanc.  508. 
If    ''  property    purchased  at   Sun    on 
the  above  date  "  is  not  a  sufficient  descrip- 
tion of  the  subject-matter,  we  can  go  to 
the  sale  bill ;  the  receipt  implies  an  offer, 
and  the  purchase  a  sale,  and  there  was 
only  one   sale.      Independently  of  that, 
however,  the  particular  parcels  may  always 
be  ascertained  by  evidence — 

Ogilvie  v.  Foljambe,  3  Mer.  53  ; 
Owen  Y,  Thomas,  3  Myl.  &  K.  353  ;  3 

Law  J.  Bep.  Chanc.  205  ; 
Horsey  v.  Qrahamfi,  39  Law  J.  Rep. 

O.P.  68 ;  Law  Rep.  5  O.P.  9  ; 
Macdonald  v.  Longhottom,  1  E.  &  E. 
977,  987;  28  Law  J.  Rep.  Q.B. 
293  ;  29  ibid.  256. 
[Kat,  J.,  referred  to 

The  Duke  of  Beaufort  v.  Neeld,  12  CI. 
A  F.  249.] 
Mr.  Whitehome  and  Mr.  W.  Fooks;  for 
the   defendant. — ^The   plaintiff  is  bound 
to  shew  on  the  face  of  his  document  a 
clear  description  of  the  subject-matter — 
Kennedy  v.  Lee,  3  Mer.  at  p.  451 ; 
Seagood  v.  Meale,  Preo.  Ch.  560  ; 
Williams  v.  Lake,  2  E.  &  E.  349,  at 
p.  354 ;  29  Law  J.  Rep.  Q.B.  1. 
The  receipt  on  sale  by  auction  is  not  bv 
the  mere  facts  of  the  case  connected  with 
other  documents  relating  to  the  sale  so  as 
to  be  supplemented  by  them — 

Blagden  v.  Bradbear,  12  Ves.  466. 
The  necessary  particulars  must  appear 
without  oral  evidence — 

WiUiams  v.  Byrnes,  9  Jur.  N.S.  363. 
The  cases  in  which  the  vendors  are  par- 
ticularised only  by  description  as  "the 
proprietor  '* 

{Sale  V.  Lambert,  43  Law  J.  Rep. 
Chanc.  470 ;  Law  Rep.  18  Eq.  1 ; 


Oommvna  y.  Scott,  44  Law  J.  Bep. 
Chanc.   563;    Law  Bep.  20  Eq. 

11), 
are  no  authorities  for  the  sufficienoy  of 

such  an  uncertain  reference  to  the  sufajeoi- 
matter  as  the  receiptor  the  receipt  coupled 
with  the  memorandum  contain.  The  sup- 
plementing of  that  by  the  sale  bill  is  not 
warranted  by  cases  upon  contracts  made 
out  by  correspondence,  which  is  fairly 
read  as  a  whole — 

Rossiter  v.  Milla/r,  48  Law  J.  Bep. 
Chanc.  10 ;  Law  Rep.  3  App.  Gas. 
1124. 
Mr,  Bigby  was  called  on  in  reply. — ^The 
word  "  purchased  '*  connects  the  memo- 
randum and  receipt  together — 
Long  V.  Millar  {ubi  supra). 
The  description  of  the  property  is  suf- 
ficient— id  cerium  est  quod  cerium  reddi 
potest — 

Wood  V.  Searth,  2  Kay  A  J.  33; 
Oooper  V.  Hood,  26  Beav.  293 ;  28 
Law  J.  Rep.  Chanc.  212. 

Ejlt,  J. — These  cases  involve  very  oon- 
siderable  difficultv,  and  one  cannot  help 
sometimes  lamentmg  that  so  much  latitude 
has  been  given  in  construing  the  words 
of  the  Statute  of  Frauds. 

The  question  I  have  to  consider  is, 
whether  there  is  in  this  case  a  sufficient 
writing  to  satisfy  the  requirements  of  the 
Statute  of  Frauds  in  a  purchase  of  real 
and  personal  property.  The  writing 
chiefly  relied  on  is  a  writing  I  will  proceed 
to  describe.  The  action  is  brought  by 
Mr.  Shardlow,  the  purchaser,  against  Mr. 
CotteriU,  the  alleged  vendor  of  the  pro- 
perty in  question,  and  it  seeks  to  have  a 
declaration  that  a  certain  memorandum 
and  receipt  signed  by  Mr.  Maiden  on  the 
29th  of  March,  1880,  or  one  of  them,  con- 
stituted a  binding  aneement  between  the 
plaintiff  and  defendant  for  the  sale  and 
purchase  of  the  property  mentioned  in  the 
statement  of  claim  at  Pinxton,  and  for 
specific  performance.  Now  one  of  those 
documents  is  a  document  signed  by  Maiden 
in  these  terms :  **  Pinzton,  March  29, 1880. 
Received  of  Mr.  Arthur  Shardlow  the  sum 
of  212.  as  deposit  on  property  purchased 
at  420Z.  at  Sun  in  Pinxton  on  the  above 
date.  Mr.  George  CotteriU,  Pinxton, 
owner.    Received  by  Hy.  Maiden,  Mardi 
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29,  1880."  That  is  signed  "Heniy 
Maiden,"  Henry  Maiden  it  seems  was 
an  auctioneer  who  on  that  day,  the  29th 
of  March,  1880,  sold  certain  property  at 
the  Son  Inn  at  Pinxton. 

Now  the  first  question  I  have  to  con- 
sider is,  whether  there  is  any  reference  in 
that  document  to  any  other  document; 
and  most  certainly  if  I  were  looking  at 
this  for  myself,  unaided  by  the  authorities 
cited  to  me,  I  should  say  there  was  no 
such  reference  whateyer.    But  then  there 
is  cited  to  me  a  case — Long  v.  Millar — 
where  there  was  a  receipt  in  these  terms : 
"  21st  December,  1877.    Received  of  Mr. 
Oeo.  Long  the  sum  of  31Z.  as  a  deposit 
on  the  purchase  of  three  plots  of  land  at 
Hammersmith."     I  must  say  I  think  it 
would  puzzle  any  ordinary  man,  not  being 
a  lawyer,  applying  himself  to  the  niceties 
of  these  questions  under  the  Statute  of 
Frauds,  to  find  any  reference  in  that  to 
any  other  document.     Howeyer,  the  de- 
cision of  the  Court  of  Appeal  of   the 
highest  possible  authority,  constituted  of 
Lord  Justice  Bramwell,  Lord  Justice  Bag- 
gallay  and  Lord  Justice  Thesiger,  was 
that  there  was  a  reference  in  that  receipt 
to  another  document ;  and  the  way  that 
was  arrived  at  was  this:   Lord  Justice 
Bramwell  says,  *'  The  point  to  be  estab- 
lished by  the  plaintiff  is  that  the  defen- 
dant has  bound  himself  and  a  receipt  was 
put  in  evidence  signed  by  him,  and  con- 
tained the  name  of    the    plaintiff,   the 
amount  of  the  deposit  and  some  descrip- 
tion of  the  land  sold.     The  receipt  uses 
also  the   word  'purchase,'  which    must 
mean  an  agreement  to  purchase,  and  it 
becomes  apparent  that  the  agreement  al- 
luded to  IS  the  agreement  signed  by  the 
plaintiff,  so  soon  as  the  two  documents 
are  placed  side  by  side."     That  is  an 
expression  of  Lord  Justice  BramwelPs 
opmion  that  the  word  *'  purchase  "  in  that 
receipt  referred  to  some  agreement  to 
purchase,  and  that  enabled  him  to  connect 
a  former  agreement  to  purchase  with  the 
receipt.    Lord  Justice  Baggallay  says  the 
same   thing.     He  says,  '*But  of  these 
materials  can  a   valid  memorandum  in 
writing  be  framed  ?    I  think  it  can.    The 
true  principle  is  that  there  must  exist  a 
writing  to  which  the  document  signed  by 
the  party  to  be  charged  can  refer,  but 
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that  this  writing  may  be  identified  by 
verbal  evidence.    1  think  that  in  the  pre- 
sent case  by  the  words  '  purchase  of  three 
plots  of  land '  the  receipt  sufficiently  refers 
to  the  document  signed  by  the  plaintifF. 
Therefore  the  contract  seems  to  me  to  be 
complete."     Lord  Justice  Thesiger  says 
the  same :  ''  The  receipt  contains  the  word 
'  purchase,'  which  must  refer  to  the  pur- 
chase of  the  plots  of  land  mentioned  in 
the  document  signed   by  the  plaintiff." 
That  enabled  them,  therefore,  to  refer  to 
what?     To  a  document  which  was  an 
agreement  and  not  to  anything  else.  They 
thought  the  word  "  purchase"  implied  an 
agreement,  and  .the  Court  felt  at  liberty 
to  refer  to  another  document  containing 
the  agreement,  and  parol  evidence  was 
admitted  to  identify  the  document,  and 
shew  it  was  the  only  document  which 
contained  any  such  agreement.  The  docu- 
ment referred  to   was   this :  '*  I   hereby 
agree  to  purchase  the  three  plots  (40  feet 
frontage)  of  freehold  land  in  Bickford 
Street,   Hammersmith,  for  the   sum  of 
310Z.,  and  I  agree  to  pay  as  a  deposit  and 
in  part  payment  of  the  aforesaid  purchase- 
money  the  sum  of  31Z.,  and  to  complete 
the  purchase  and  pay  the  balance  of  the 
purchase-money  on  or  before  the  5th  day 
of  October  next. ' '   That  is  signed  "  Oeorge 
Long."     No   doubt  bringing  those  two 
documents  together  you  found  all  the 
terms  of  a  complete  agreement.     There 
was  the  name  of  the  vendor,  there  was  the 
name  of  the  purchaser,  and  there  was  a 
very  sufficient  description  of  the  property, 
and  the  price  for  which  it  was  sold ;  but 
that  is  not  an  authority  for  connecting  by 
means  of  the  word  '*  purchase  "  any  other 
document  except  an  agreement. 

Now  what  have  I  got  in  this  case  P  I 
have  got  a  receipt  that  does  not  contain 
the  word  "  purchase  "  but  '*  purchased." 
That  must  be  just  as  referential  a  word 
as  any  other.  If  there  exists  one  agree- 
ment that  can  be  identified  by  parol  evi- 
dence— any  agreement  in  writing — I  am 
bound  by  Long  v.  Millar  to  say  that  the 
word  '*  purchased  "  is  a  sufficient  refer- 
ence to  that  other  agreement.  There 
does  exist  another  document  that  may 
fairly  be  called  an  agreement  although 
not  complete.  It  is  in  these  terms :  "  Pro- 
perty sale  at  Sun  Inn,  Pinxton,  March  29^ 
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1880."  The  date  of  that  and  the  date  of 
the  receipt  are  identical.  Then  it  says, 
"  Mr.  George  CotteriU,  owner."  Then  the 
conditions  of  sale  are  these :  The  highest 
bidder  to  be  declared  the  bnyer,  and  at 
the  close  of  the  sale  five  per  cent,  to  be 
paid  down  as  deposit  on  the  purchase  by 
the  buyer.  Then  the  whole  of  the  pur- 
chase to  be  completed  on  or  before  the 
19th  of  April  next,  and  the  money  to  be 
paid  by  the  purchaser.  Then  there  is  a 
condition  about  forfeiting  the  deposit,  and 
then  a  condition  that  the  amount  of  each 
bid  is  to  be  regulated  by  the  auctioneer. 
Then  comes  this :  "  Further,  Mrs.  Cot- 
terill  agrees  to  give  up  entire  possession 
of  the  property  on  the  26th  of  April, 
seven  days  after  the  purchase  is  com- 
pleted." Then  at  the  foot  there  is  this 
memorandum :  "  The  property  duly  sold 
to  Mr.  Arthur  Shardlow,  butcher,  Pinx- 
ton,  and  deposit  paid  at  close  of  sale. 
Henry  Maiden,  auctioneer."  I  hold  that 
I  am  bound  by  the  authority  of  Lon>g  v. 
Millar  to  treat  those  two  documents  as 
connected.  Then  what  do  I  find  ?  I  find 
the  name  of  the  owner  Mr.  George  Cot- 
teriU ;  I  find  the  name  of  the  purchaser 
Mr.  Arthur  Shardlow;  I  find  the  price 
420Z. ;  but  the  only  description  of  the  thing 
sold  is  contained  in  these  words  in  the 
receipt :  "  Property  purchased  at  420Z.,  at 
Sun  in  Pinxton,  on  the  above  date" 
(that  is,  the  29th  of  March,  1880).  **  Mr. 
George  CotteriU,  Pinxton,  owner;"  and 
the  other  document  does  not  help  me  in 
the  least  in  that  respect. 

Now  the  question  is,  first  of  all,  stop- 
ping there,  is  that  a  sufficient  description 
to  satisfy  the  requirements  of  the  Statute 
of  Frauds  ?  It  is  sought  to  aid  this  by  intro- 
ducing another  document — a  poster.  That 
poster  I  cannot  possibly  look  at  unless  I 
can  find  a  sufficient  reference  to  it  in  one 
or  other  of  these  documents  which  are  so 
connected.  Is  there  any  such  reference  ? 
According  to  Long  v.  Millar  the  referen- 
tial word  "purchase"  only  enables  me  to 
look  at  an  agreement.  I  quite  agree  that 
in  the  case  of  correspondence  the  Court 
is  at  liberty  to  look  at  all  the  letters,  but 
this  is  not  correspondence.  How  am  I  to 
connect  this  poster  with  the  two  other 
documents,  or  to  find  a  reference  in  either 
of  the  other  documents  to  the  poster  ?    I 


find  myself  quite  unable  to  do  that.  Now 
that  I  know  all  about  this  poster,  what  I 
do  know  is  that  it  was  posted  about  in 
the  neighbourhood,  and  sent  round  to  the 
public- houses  previously  to  the  sale  as  a 
description  of  what  was  intended  to  be 
sold.  I  have  no  evidence  that  it  was  in 
the  room  at  the  time  of  the  sale,  and  there 
is  really  nothing  to  connect  it,  if  I  could 
admit  the  parol  evidence,  with  the  actual 
sale  except  the  fact  that  it  had  been 
posted  in  the  district  previously.  I  know 
of  no  case  in  which  a  poster  has  been  held 
to  form  part  of  a  contract  for  sale  by 
auction,  nor  can  I  conceive  it  would  be 
proper  to  do  it  unless  the  written  contract 
referred  with  sufficient  distinctness  to  that 
poster.  Therefore  I  hold  I  am  unable  to 
connect  the  poster  with  the  other  two 
documents  or  to  treat  it  as  forming  any 
part  of  the  written  contract. 

Therefore  the  question  reduces  itself  to 
this  :  Have  I  or  not,  on  the  face  of  these 
two  documents,  which  I  do  connect  on 
the  authority  of  Longr.  MiUar,  a  sufficient 
description  of  the  property  sold  and  par- 
chased  to  satisfy  the  requirements  of  the 
Statute  of  Frauds?  It  is  said  I  have, 
because  the  property  is  described  as  pro- 
perty purchased  at  the  Sun  Inn  on  tbe 
29th  of  March,  1880,  and  it  is  said  that 
enables  the  plaintiff  to  give  parol  evidoioe 
of  what  was  the  property  sold  at  the  Son 
Inn  on  that  day,  and  that  in  that  way  yoa 
can  apply  the  maxim  id  cerium  eti  qwod 
cerium  reddi  poiesi,  and  say  there  is  a 
sufficient  description  on  the  fiEuse  of  that 
document  to  satisfy  the  requirements  of 
the  Statute  of  Frauds. 

Now  let  me  see  what  the  authoritieB 
say  on  that  subject.  I  do  not  pretend  to 
go  through  them  all,  but  I  wiU  take  those 
which  are  most  in  point.  The  first  case 
cited  was  the  case  of  Ogilvie  v.  Folfambe, 
There  was  a  correspondence  in  that  caee 
which  is  thus  set  out  in  the  report :  On 
the  26th  of  June  the  plaintiff  wrote  this : 
*'  Mr.  O.  has  the  pleasure  to  acquaint 
Mr.  F.  that  Mr.  Coutts  agrees  to  aDoir 
the  mortgage  to  continue  for  a  year,  it 
Mr.  F.  will  be  so  good  as  to  caU  and  pro- 
mise not  to  exceed  that  time  without 
further  arrangement.  Mr.  O.  has,  by  the 
advice  of  Mr.  Herman  (the  auctioneer), 
reduced  the  price  of  the  house  2|000L, 


Vol.  50.] 

Shardlow  y.  CotterUL 

and  he  is  oonfident  that  in  a  year  or  two 
it  wonld  sell  from  2fi00l  to  4,0002.  more 
than  he  offers  it  at  to  Mr.  F."  Then  there 
are  some  fnrther  extraots  which  I  need 
not  read.  Then  comes  this :  "  At  least, ' 
Mr.  O.  after  the  ftdlest  oonsideratioD,  and 
with  every  wish  to  conclnde  an  agree- 
ment,  cannot  come  down  lower  than 
14,0002.  for  the  house  and  fixtures  of 
every  kind — three  French  plate  chimney 
glasses,  two  ditto  pier  glasses,  with  satin- 
wood  tables,  &o"  Tlwt  is  a  description 
of  some  of  the  fixtures,  and  then  it  goes 
on,  "  But  to  shew  his  desire  of  approxi- 
mation, he  will  request  Lady  Mary's 
acceptance  of  a  pier-table  of  the  same 
kind,  Ao.  (specifying  several  articles  of 
furniture),  Mr.  F.  agreeing  to  take  the 
window  curtains,  carpets  and  furniture  on 
the  principal  floor  by  valuation."  There 
is  more,  but  I  need  not  read  it.  Then  the 
answer  was  this :  "  Mr.  Fo^ambe  presents 
his  compliments  to  Mr.  Ogilvie,  and  is 
extremely  obliged  to  him  for  his  note,  and 
for  the  very  liberal  and  accommodating 
terms  which  he  has  proposed,  and,  in 
consequence  of  it,  although  Mr.  F.  is 
still  of  the  same  opinion  as  to  the  value  of 
Mr.  O.'s  house,  according  to  the  times,  he 
will  not  trouble  Mr.  O.  with  any  further 
discussion,  but  agree  to  the  terms  first 
proposed — to  give  14,0002.  for  the  pre- 
mises,  including  fixtures  of  every  de- 
scription, the  pier  and  chimney-glasses, 
Ac."  Now  I  am  told  that  is  an  authority 
for  what  the  plaintiff  contends  for  here — 
that  *'  the  property  sold  at  the  Sun  Inn  " 
is  a  sufficient  description.  I  think  that 
is  as  wide  of  this  case  as  anything  can  be. 
The  description  there  was  of  a  thing 
which  it  was  shewn  the  parties  had  been 
bargaining  about — the  house'  with  fix- 
tures. It  did  not  say  leasehold  house  or 
freehold  house  it  is  true,  but  still  there 
was  no  doubt  that  would  mean  the 
fixtures  in  that  particular  house.  There 
the  description  being  of  a  house  belonging 
to  the  vendor,  which  the  vendor  was 
selling,  it  was  said  by  Sir  William  Grant 
that  *'the  subject-matter  of  the  agree- 
ment is  left,  indeed,  to  be  ascertained  by 
extrinsic  evidence,  and,  for  that  purpose, 
such  evidence  may  be  received.  The  de- 
fendant speaks  of  *  Mr.  Ogilvie's  house,' 
and  agrees  '  to  give  14,0002.  for  the  pre- 
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mises ' ;  and  parol  evidence  has  always 
been  admitted  in  such  a  case  to  shew 
what  house  and  to  what  premises  the 
treaty  related."  Those  words  must  be 
read  with  the  light  thrown  upon  them  by 
the  facts  stated  in  the  former  part  of  the 
report.  The  ''  promises "  there  meant 
the  house  and  &ctures  described  in  the 
previous  part  of  the  correspondence,  and 
although  the  name  of  the  house  was  not 
given,  the  parties  themselves  could  not 
be  for  a  moment  in  doubt  what  they  were 
bargaining  about;  and  there  was  a  de- 
scription of  a  specific  property — a  house 
and  fixtures  to  which  that  bargain  re- 
lated. Then  it  became  merely  a  question 
of  what  may  be  called  the  curtilage,  the 
ambit,  the  size  and  the  position  of  the 
particular  house  about  which  it  was  appa- 
rent on  the  contract  neither  party  had 
the  faintest  doubt  in  his  own  mind.  I 
have  not  got  anything  like  that  here.  I 
have  no  description.  I  do  not  know  on 
the  face  of  the  contract,  or  by  anything 
I  am  entitled  to  look  at,  whether  it  was 
real  and  personal  estate  or  partly  one 
and  partly  the  other ;  and  I  have  nothing 
except  the  vague  description  **  property," 
and  that  it  belonged  to  Mr.  Gotterill  the 
owner.  There  is  a  wide  distinction  be- 
tween that  case  and  the  present. 

Well,  then,  besides  that  I  am  referred 
to  the  case  of  Wood  v.  Scarth.  There  the 
contract  was  again  by  correspondence, 
and  the  correspondence  was  this :  Scarth 
wrote :  '*  Gbntlemen,  the  terms  for  the 
intended  new  public-house  at  Putney  are 
302.  yearly  rent  to  Lady-day  next,  and' 
from  that  time  632.  on  a  lease  of  twenty- 
five  years  from  the  next  quarter-day  after 
obtaining  the  house.  There  will  be  no 
difficulty  about  Mr.  Young;  a  neigh- 
bearing  proprietor  is  wholly  in  my  in- 
terest, and  I  have  at  ground  rent  and 
rack  rent  one  hundred  houses  near  it. 
Pray  let  me  know  if  it  suits  you  at  your 
earliest  convenience,  as  I  am  giving  all 
the  brewers  who  left  cards  the  offer  in 
rotation."  I  need  not  read  the  rest. 
Then  there  were  some  intervening  letters, 
and  the  ultimate  answer  was  this  :  **  Dear 
Sir, — I  was  in  hopes  I  might  find  you  here 
to-day.  I  have  viewed  the  premises, 
having  had  my  clerk's  report,  and  we  are 
willing  to  take  them  of  you.   Any  further 
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commnnication  addressed  to  the  brewery 
shall  be  attended  to.*'  There  coald  be 
no  doubt  in  the  world — ^it  is  elementary— 
that  yon  mast  take  a  series  of  letters  and 
read  them  all.  There  could  be  no  doubt 
what  the  premises  there  were.  That  was 
not  the  objection.  The  objection  raised 
in  the  case  was  that  it  was  not  shewn 
there  was  any  written  acceptance  of  the 
terms  of  the  first  letter ;  for  the  plaintiff's 
letter  signifying  he  would  take  the  house 
did  not  refer  to  the  letter  of  the  defen- 
dant. That  was  answered  by  the  learned 
Judge,  who  said  that  unless  the  defendant 
could  proye  that  some  other  terms  were 
referred  to,  and  not  those  in  the  first 
letter,  he  must  take  it  as  proved  that 
those  were  the  terms  on  which  the  plain- 
tiff agreed  to  take  the  house  ;  and  the  two 
letters  taken  together  would  form  a  com- 
plete agreement  by  which  the  plaintiff 
would  be  bound.  He  found  in  the  two 
letters,  putting  them  together,  a  complete 
description  of  the  property,  which  was 
quite  sufficient,  and  a  sufficient  descrip- 
tion of  the  term  and  extent  of  the  lease 
and  of  the  rent  to  be  charged.  There 
was,  therefore,  no  difficulty  in  that  case 
such  as  arises  here. 

Then  I  am  referred  to  two  cases  which 
seem  to  me  to  point  to  the  distinction 
which  I  conceive  exists  between  this  case 
and  the  cases  of  Ogilvie  v.  Foljambe  and 
Wood  V.  Scarth,  The  first  case  is  Sale 
V.  Lambert,  where  upon  a  sale  by  auction 
of  real  estate  in  lots  the  particulars  stated 
.that  the  sale  was  by  direction  of  the  pro- 
prietor ;  but  the  name  of  the  vendor  did 
not  appear.  A  memorandum  indorsed  on 
a  copy  of  the  particulars  was  signed  by 
the  purchaser  of  one  of  the  lots,  and  by  the 
auctioneer  on  behalf  of  the  vendor.  It 
was  held  that  the  vendor  was  sufficiently 
described.  The  question  was  not  the 
same  as  arises  here,  but  it  is  a  case  which 
helps  me  to  the  solution  of  this  question 
very  well.  The  question  was  whether  the 
''  proprietor  **  was  a  sufficient  description 
of  the  vendor,  the  statute  requiring  that 
the  name,  or  a  sufficient  description  of  the 
vendor,  shall  appear  on  the  face  of  the 
contract ;  and  it  was  held  it  was,  because 
there  could  be  no  doubt  or  reasonable 
dispute  about  who  was  the  proprietor  of 
the  property  to  be  sold,   the  property 


itself  being  sufficiently  desoribed,  and 
there  being  a  sufficient  descriptioii  to 
enable  the  parties  to  adduce  eyidenoe  to 
shew  what  his  name  was. 

But  the  very  next  case  decided  by  the 
same  learned  Judge — ^the  Master  of  the 
Bolls— of  PoUer  v.  Ihiffidd  (1)  shews 
where  the  line  is  to  be  drawn.  In  Potter  v. 
Duffield  (I)  the  description  was  not  '*  pro- 
prietor" but'*  vendor/'  and  his  Lordship 
neld  '*  vendor "  was  not  enough.  The 
reason  seems  to  me  plain  without  lookingat 
the  judgment,  because  '^vendor  "  is  not 
necessarily  the  description  of  an  individual 
proprietor.  "  Proprietor  "  meuis  A  B, 
somebody  whose  name  can  be  pat  in  the 
contract;  but  vendor  may  be  very  in- 
definite, and  I  adopt  what  vras  said  in  the 
argument  that  if  you  introduce  parol 
evidence  to  explain  who  the  vendor  was, 
you  are  doing  the  thing  which  the  Statote 
of  Frauds  intended  to  prevent.  You  may 
have  a  contest  on  that  evidence,  and  it 
may  be  said,  "  It  is  very  well  for  you  to 
say  A  B  is  now  the  vendor,  but  be  was 
not  the  person  selling  at  the  time.'* 
There  may  be  precisely  that  contest  of 
evidence  which  the  Statute  of  Frauds 
was  intended  to  prevent.  That  shews 
exactly  the  distinction  between  OgSvie  v. 
Foljambe  and  the  present  case.  In  OgUvie 
V.  Foljainbe  a  particular  house  had  been 
referred  to  as  Mr.  Ogilvie's  house  in  tiie 
course  of  the  correspondence  which  con- 
stituted  a  contract  for  sale  and  purchasa 
It  was  permitted  to  shew  the  position, 
the  size  and  nature  of  the  subject-matter, 
because  there  was  a  sufficient  description 
of  a  definite  particular  thing  which  had 
been  sold  to  allow  that  explanatory  evi- 
dence. But  in  this  case  there  seems  no 
kind  of  description  of  that  which  is  sold. 
There  is  only  the  word  "  property."  The 
word  "property"  is  quite  as  vague  to 
my  mind  as  the  word  **  vendor "  was  in 
the  case  before  the  Master  of  tiie  Bolls. 
It  is  because  of  the  vagueness  of  that 
word  that  I  do  not  feel  myself  at  liberty 
to  allow  parol  evidence  to  be  introduced 
as  to  what  the  thing  sold  at  the  Sun  Inn 
on  that  day  was,  about  which  there  may 
be,  for  anything  I  know,  a  oonsiderahto 
contest.  Suppose,  for  example,  the  vendor 

(1)  43  Law  J.  Rep.  CJhanc.  472;  Law  Bep»  18 
Eq.  4. 
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were  to  say,  "  I  sold  at  the  San  Inn  a 
certain  honse,  certain  plant,  certain  loose 
niaterialB  npon  the  ground,  and  I  say 
what  I  sold  were  all  tibese  things,"  and  he 
gires  a  list.  Suppose  the  purchaser 
says,  *'  I  did  not  buy  these  things ;  I  did 
not  buy  so  many ; "  or  "  I  bought  those 
things  and  something  else."  Is  not  that 
the  danger  which  the  Statute  of  Frauds 
was  intended  to  prevent  P  You  must 
haye  on  the  face  of  the  contract  a  suf- 
ficient definite  description  of  the  things 
Bo]d  to  enable  you  to  introduce  parol 
evidence  to  shew  what  the  articles  were 
to  which  that  description  refers ;  but  a 
mere  description  of  the  things  sold  as 
'*  property  "  is  not  to  my  mind  sufficiently 
definite  to  enable  any  such  parol  evidence 
to  be  adduced. 

There  was  one  other  case  cited  which 
it  is  necessary  for  me  to  refer  to,  which 
seems  to  me  to  make  the  same  distinction 
very  plain  indeed — the  case  of  Bossiier  v. 
Miller^  which  went  lately  to  the  House  of 
Lords.  At  p.  1140  of  the  Beport  in 
8  App.  Gas.  Lord  Cairns  (then  Lord 
Chancellor)  said,  '*  My  Lords,  the  other 
two  poiuts  in  the  case  really  are  very 
small.  As  to  the  use  of  the  term  '  pro- 
prietors,' I  own  I  was  somewhat  surprised 
to  hear  that  question  argued,  for  I  am 
sure  your  Lordships  have  frequently  seen 
conditions  of  sale,  not  merely  by  auction, 
but  by  private  contract,  in  which  it  is 
stated  that  the  sale  is  made,  sometimes 
by  the  owners,  and  sometimes  by  the 
mortgagees,  and  a  form  of  contract  is 
annexed  in  which  an  agent  sig^s  for  the 
vendors,  and  no  other  specification  upon 
the  vendor's  part  is  inserted ;  and  I  never 
heard  up  to  this  time  that  a  contract 
under  those  circumstances  was  invalid. 
In  point  of  fact,  my  Lords,  the  question 
is,  Is  there  that  certainty  which  is  de- 
scribed in  the  legal  maxim  id  cerium  est 
quod  cerium  reddi  potest  P  If  I  enter 
into  a  contract  on  behalf  of  my  client,  on 
behalf  of  my  principal,  on  behalf  of  my 
friend,  on  behalf  of  those  whom  it  may 
concern,  in  all  those  cases  there  is  no 
such  statement,  and  I  apprehend  that  in 
none  of  those  cases  would  the  note  satisfy 
the  requirements  of  tiie  Statute  of  Frauds. 
But  if  I,  being  re^ly  ftn  agei^t^  enter  into 
a  contiact  to  sell  ^laokaorei  of  which  I 


am  not  proprietor,  or  to  soil  the  house 
No.  1,  Portland  Place,  on  behalf  of  the 
owner  of  that  house,  there,  I  apprehend, 
is  a  statement  of  matter-of-fact,  as  to 
which  there  can  be  perfect  certainty,  and 
none  of  the  dangers  struck  at  by  the 
Statute  of  Frauds  can  arise." 

There  Lord  Caii-ns  drew  the  distinction 
between  the  words  **  proprietor,"  "  mort- 
gagee," and  the  like,  and  ''my  client, 
"  my  principal "  and  "  my  friend."  Why 
cannot  "  my  client,"  "  my  principal "  and 
"  my  friend "  be  made  jast  as  certain  if 
yon  introduce  parol  evidence  as  ''the 
owner  "  or  the  "  mortgagee  "  ?  There  is 
no  doubt  it  can  ;  but  the  reason  for  the 
distinction  I  take  to  be  this,  that  in  the 
one  case  you  have  a  description  of  the 
individual  more  or  less  definite,  and  in  the 
other  you  have  none.  "  My  client  "  is  not 
a  description  of  any  individual  neces- 
sarily. "  My  friend  "  is  not  a  description 
of  an  individual  A  B  j  and  in  the  one 
case  you  may  have  parol  evidence  to 
render  the  description  more  certain,  but 
in  the  other  you  may  not,  because  you  do 
not  find  on  the  face  of  the  contract  a 
sufficient  description  in  writing  to  enable 
you  to  introduce  the  parol  evidence. 

I  am  not  disposed  to  carry  the  law  on 
this  subject  one  hair's  breadth  beyond  the 
decided  cases,  and  I  think  I  should  be 
doing  so  if  I  were  to  hold  that  in  this 
contract  there  is  a  sufficient  description 
of  the  property.  I  hold  that  the  only 
documents  in  writing  to  which  I  can  refer 
are  the  receipt  and  the  conditions,  and 
the  memorandum  signed  at  the  bottom  of 
them,  and  I  hold  that  in  those  two  docu- 
ments taken  together,  upon  the  authority 
of  Long  v.  Millar,  there  is  not  a  sufficient 
definite  description  of  the  property  sold 
and  purchasea  to  enable  me  to  receive 
parol  evidence  of  what  the  subjects  of 
that  sale  and  purchase  were.  Having 
come  to  that  conclusion,  I  am  bound  to 
dismiss  this  action,  as  I  do,  with  costs. 


Solicitoxs— Berry  ft  Bidd^  agents  for  Thomas 
Heath,  Derby,  for  plaintiff;  Stevens  &  Co., 
agents  for  John  Cutts,  Chesterfield,  for  defen- 
dants. 
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Hall,  V.O. 

1881. 
Maj  14. 

Practice— PaHitioti  Act,  1876  (39  4-  40 
Vict,  c.  17),  8.  6 — Bequest  for  Sale  hy 
Married  Woman, 

In  a  partition  actimi  a  request  for  sale 
on  behalf  of  a  married  woman  was  directed 
to  be  viade  in  writing,  signed  by  her,  autho' 
rising  and  requesting  her  solicitor  to  imstruict 
counsel  to  a&for  a  saXe, 

This  was  a  partition  action  in  whiob 
the  parties  desired  a  sale.  A  hnsband 
and  wife  were  co-plaintiffs,  and  the  only 
question  was  as  to  the  form  in  which  the 
request  for  sale  by  the  married  woman 
should  be  made. 

Mr,  Bardswell,  for  the  plaintiffs,  pro- 
posed that  the  order  should  follow  the 
form  approved  by  Bacon,  V.C.,  in 

Orookes  y.  Whitwarth,  Law  Bep.  10 
Ch.  D.  289, 
namely,  that  it  should  be  prefaced  by  a 
statement- that  the  married  woman,  *'  by 
her  counsel  duly  authorised,"  requested  a 
sale.  He  mentioned,  however,  that  in  the 
recent  case  of 

Wallace  y.  Greenwood^  Ante,  p.  289 ; 
Law  Rep.  16  Ch.  D.  362, 
the  Master  of  the  Bolls  had  donbted  the 
correctness  of 

Orookes  y.  WhUvnnih  (ubi  supra), 
and  intimated  an  opinion  that  the  request 
by  the  married  woman  should  be  made 
by  some  one  separately  and  specially  au- 
thorised on  her  behalf.  K  his  Lordship 
declined  to  follow 

Orookes  y.  Whitworih  (ybi  supra), 
then  he  proposed  that  the  solicitor  in  the 
action  should  be  specially  authorised  to 
make  the  request  on  her  behalf.     He  re- 
ferred also  to 

Einiington  y.  Hartley,  Law  Bep.  14 
Ch.  D:  630. 
Mr.  Methold,  as  amicus  cwricB,  stated 
that  in  a  similar  case,  in  which  he  was 
counsel,  his  Lordship  (the  Vice- Chan- 
cellor)   had   accepted     as    sufficient    a 
written  request  by  the  married  woman, 
authorising  him,  as  her  counsel,  to  ask  for 
a  sale. 
Mr,  A.  0.  Sim,  for  the  defendants. 


Hall,  Y.C,  directed  that  there  shoiild 
be  a  request  in  writing,  signed  by  tbe 
married  wonuui,  authorising  and  request- 
ing her  soUoitor  to  instmot  oonnael  to  ask 
for  a  sale. 


Solicitom— Barton,  Yeatee,  Hart  &  Barton,  agento 
for  Parker  &  Farkeri  Thame. 


[IN  THE  COURT  OF  APPEAL.] 

bank£uptct.^ 

James,  IlJ.    | 

B&£Tr,  L.J.    I      ^JB parte  WICKS;  in  re 

Cotton,  L.J.  (  wicks. 

1881.       I 
March  24.  J 

Bankruptcy  —  "  Salary  or  incoms  "  — 
Payment  to  Trustee  of  Bankrupt  of  Part 
— Voluntary  Allowance — Bankruptcy  Ad, 
1869,  ss.  89  and  90. 

A  voluntary  allowa»iee,  to  which  ihs 
bankrupt  has  no  legcU  or  equitahle  daim,  it 
not  '*  salary  or  income  "  within  the  Ian- 
guage  of  section  90  of  the  Bankruptcy  Ad, 
1869,  and  is  therefore  not  subject  to  tm 
order  of  the  Oourt  of  Bankruptcy  directing 
pikymeni  of  it,  or  any  part,  to  the  trustee; 
and  it  is  immaterial  whether  the  hankrwpt 
was  in  receipt  of  such  allowance  hefc/re  ike 
bankruptcy,  or  whether  it  commenced  w^ 
sequenUy, 

John  Wicks  filed  a  petition  for  liqui- 
dation on  the  16th  of  March,  1880.  In 
the  course  of  his  examination  it  appeared 
that  he  was  in  receipt  of  an  aUowanoe  of 
2002.  a  year  which  commenced  on  the 
1st  of  March,  1880.  This  allowmnoe  was 
a  purely  gratuitous  one,  to  which  the 
debtor  himself  admitted  he  had  no  legal 
claim. 

The  trustee  in  his  liquidation  applied 
to  the  Judge  of  the  Kingston  Coanty 
Court  for  an  order  under  the  90th  seotioa 
of  the  Bankroptcy  Act  directing  payment 
to  them  of  all  or  so  much  of  tbe  200^  u 
to  the  Court  should  seem  proper. 

The  Judge  refused  the  application, 
hoUiug  that  the  aUowanoe  bong  volnn- 
tary  did  not  fall  within  that  seolaon.  Tiie 
truataei^  a^ppeakd  to  the  ChidT  Jndg^ 
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who,  on  the  Slst  of  January,  1881,  re- 
veraed  the  decision,  holding  that  the 
allowance,  although  voluntary,  and  as 
such  liable  to  be  withdrawn,  was,  so  long 
as  it  was  X)aid,  **  income  of  which  the 
bankrupt  was  in  receipt,"  within  the 
meaning  of  the  90th  section.  And  he 
ordered  50Z.  out  of  every  200Z.  received 
to  be  paid  to  the  trustees. 
The  bankrupt  appealed. ' 

Mr,  Wmslow  and  Mr.  Herbert  Beed, — 
This  is  a  mere  voluntary  aUowance  and 
cannot  be  held  to  fall  within  the  90th 
section. 

They  were  stopped. 

Mr,  Horton  Smith  and  Jfr.  Wilhughby^ 
for  the  trustees. — It  is  either  property  or 
income  of  the  bankrupt.  If  the  former 
it  falls  to  the  trustees  under  the  4th  sec- 
tion,  on  his  appointment.  If  not  property 
it  is  '*  income, '  so  long  as  it  continues  to 
be  paid,  within  section  90.  Income-tax 
would  be  charged  upon  this  as  an  "  allow- 
ance," under  IB  &  17  Vict.  c.  34.  s.  1. 

James,  L.J. — I  cannot  agree  with  the  de- 
cision of  the  Chief  Judge.  I  cannot  con- 
ceive that  a  voluntary  gratuitous  allow- 
ance made  by  father,  relative  or  friend  to 
a  bankrupt,  can  be  made  the  subject  of 
an  order  of  the  Court  of  Bankruptcy 
under  the  words  "salary  or  income." 
The  words  must  mean  a  salary  or  income 
to  which  the  bankrupt  has  some  legal  or 
equitable  claim,  and  not  a  mere  voluntary 
payment. 

BRBpr,  L.J. — I  do  not  see  that  we  have 
any  right  to  reduce  an  Act  of  Parliament 
to  a  wicked  absurdity. 

Cotton,  L.J. — Section  89  refers  to  the 
salary  and  income  which  the  bankrupt  is 
entitled  to  receive  in  respect  of  various 
Bervices  rendered  by  him — in  other  words, 
income  to  which  he  has  a  legal  claim. 
Then  seetion  90  follows,  which  sweeps  in 
salary  or  income  of  a  similar  character, 
but  which  was  not  included  in  the  former 
definition.  When  it  speaks  of  a  bankrupt 
being  "  in  receipt  of  a  salary  or  income," 
and  the  Court  from  time  to  time  "making 
an  order  for  payment,"  it  shews  that  it 
does  not  mean  something  which  he  re- 
ceives by  the  bounty  of  another  person, 
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but  something  which  he  has  a  right  to 
receive.  Where  there  is  a  merely  volun- 
tary payment  made  from  time  to  time,  it 
does  not  matter  whether  the  bankrupt 
was  in  receipt  of  it  at  the  time  of  the 
bankruptcy,  or  whether  the  allowance  is 
made  after  the  bankruptcy  for  his  main- 
tenance. Could  it  be  contended  that 
such  an  allowance,  or  a  sum  given  in  that 
way  for  payment  of  biUs  for  necessaries 
for  his  support  could  be  taken  under  sec- 
tion 90  P  Such  a  construction  would  be 
absurd.  I  consider  it  is  impossible  to 
make  any  order  directing  any  part  of  this 
sum  to  be  paid  over. 

The  order  must  be  discharged  with 
costs  here  and  below. 


Solicitors — Wills  &  Watts,  for  trufctees;   T.  D. 
DuttOD,  for  bankrupt. 


L,  M.R.  1 
181.         >  . 
il  29.     J 


WALTER  V.  HOWE. 


Jessbl,  M.B. 

1881. 
April 

Copyright — Newspaper — Begisiratum-^ 
Newspaper  Article — AtUhor — Injunction — 
Copyright  Act,  1842  (5^6  Vict,  c.  45), 
*.  18. 

A  newspaper  is  a  ^^periodical  toork  "  or 
^^hook**  within  the  meaning  of  the  ISth 
section  of  the  Copyright  Act,  1842,  a/nd 
requires  to  be  register^  under  that  Act  in 
order  to  give  the  proprietor  a  copyright  in 
its  contents  and  a  right  to  sue  in  respect  of 
the  piracy  of  any  article  therein.  TIis 
proprietor  mu^t,  moreover,  shew  that  the 
article  in  question  was  composed  on  the 
terms  that  the  copyright  therein  should 
belong  to  him  and  that  he  had  paid  the 
author  for  his  services. 

Cox  V.  The  Land  and  Water  Journal 
Company  (39  Law  J.  Bep.  Chanc.  152 ; 
Law  Bep.  9  Eq.  324)  not  followed. 

The  defendants,  Howe  and  Peddie, 
had  printed  and  published  a  pamphlet 
entitled  "  The  Life  aud  Works  of  Ben- 
jamin  Disraeli  (Earl  of  Beaconsfield),  re- 
printed from  the  Times,*  and  which  was 
in  fact  a  reprint  of  the  biography  or 
memoir  of  the  late  Earl  of  Beaconsfield 
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-which  appeared  in  the  Times  newspaper 
on  the  20th  of  April,  1881. 

The  plaintiflT,  who  sued  on  behalf  of 
himself  and  all  other  the  proprietors  of 
the  Times,  now  moved  for  an  injunctioa 
to  restrain  the  defendants  from  print- 
ing, pablishing,  selling,  advertising  for 
sale  or  otherwise  disposing  of  the  said 
pamphlet  or  any  copies  thereof,  or  any 
reprint  from  the  Times  of  the  said 
biography,  or  any  part  of  sach  bio- 
graphy, or  any  colourable  imitation  there- 
of, and  from  parting  with  the  possession 
of  any  copies  of  the  said  pamphlet  in 
their  possession,  and  from  otherwise  in- 
fringing the  plaintiffs'  copyright  in  the 
said  biography  or  memoir. 

The  pablisher  of  the  Times  stated  in 
Lis  affidavit  that  the  anthor  of  the  bio- 
graphy had  been  paid  for  his  literary 
services  on  behalf  of  the  plaintiffs,  bnt 
there  was  no  other  evidence  that  the  pro- 
prietors of  the  Times  had  purchased  or 
were  entitled  to  the  copyright  in  the 
memoir. 

>  The  author  of  the  biography  was  not  a 
party  to  the  action. 

The  Times  had  not  been  registered  at 
Stationers'  Hall  under  the  Copyright 
Act  (5  &  6  Vict.  c.  45). 

Mr,  Ohitiy  and  Mr,  McStoinney,  for  the 
plaintiffs. — The  plaintiffs  are  entitled  to 
sue  without  being  registered  under  the 
Copyright  Act,  1842,  on  the  authority  of 
Cox  y.  The  Land  and  Waier  Journal 
Company  (ubi  supra) , 
which  is  a  distinct  authority  that  a  news- 
paper does  not  require  registration,  and 
that  the  proprietor  may,  without  registra- 
tion, sue  in  respect  of  a  piracy.  The 
plaintiffs  have  paid  the  author  of  the 
memoir  for  his  services,  and  they  there- 
fore are  entitled  to  the  copyright  in  it 
under  the  18th  section  of  the  Copyright 
Act. 

Mr,  Bond  Ooxe,  for  the  defendants,  was 
not  called  upon. 

The  Masteb  ov  the  Bolls. — The  evi- 
dence does  not  shew  that  the  plaintiff 
has,  within  the  18th  section  of  the  Copy- 
right Act,  paid  the  author  of  the  memoir 
"  on  the  terms  that  the  copyright  therein 
shall  belong    to"  the    plaintiff,  or,  in 


other  words,  that  the  plaintiff  has  bought 
and  is  entitled  to  the  copyright,  or  that 
the  author  is  not  the  owner  of  the  copy- 
right. Therefore,  in  my  opinion,  the 
plaintiff  is  not  entitled  to  sue  without  the 
author.  But  even  if  the  plaintiff  has  a 
copyright  in  the  memoir,  he  is  not  entitled 
to  sue,  because  the  newspaper  has  not  been 
registered  under  the  Act.  The  18th  sec- 
tion  says,  that  when  any  publisher  or 
other  person  shall  ....  nave  projected, 
conducted  and  carried  on  ...  .  anj 
encyclopoBdia,  review,  magazine,  "  perio- 
dical work,  or  work  published  in  a  series 
of  books  or  parts,  or  any  book  whatso- 
ever," and  shall  have  employed  any  per- 
son  to  compose  the  same,  "  or  any 
volumes,  parts,  essays,  articles  or  portions 
thereof,  for  publication  in  or  as  part  of 
the  same,"  and  such  work,  dbc.,  shall  have 
been  composed  on  the  terms  that  the 
copyright  therein  shall  belong  to  such 
proprietor,  &c.,  and  paid  for  by  him,  then 
such  proprietor,  Jbc,  shall  be  entitled  to 
copyright,  and  he  is  to  be  entitled  to  sne 
upon  registration  at  Stationers'  Ball 
under  the  19th  section. 

Now  the  words  of  the  18th  section  are 
of  the  most  comprehensive  kind — any 
"  periodical  work  — a  term  which  cer- 
tainly includes  a  newspaper — "or  any 
book  whatsoever;"  under  the  2nd  sec- 
tion the  word  "  book  " .  includes  every 
"  sheet  of  letterpress."  In  my  opinion, 
therefore,  to  entitle  the  plaintiff  to  sue, 
his  newspaper  must  have  been  roistered 
under  the  Act. 

I  have  been  referred  to  the  case  of  Ooa 
v.  The  Land  and  Water  Journal  Company, 
which  Yice-Chancellor   Malins    held 


in 


that  a  proprietor  of  a  newspaper  ooold 
sue  without  joining  the  author  and  with- 
out registration  under  the  Copyright  Act 
But,  with  all  respect,  I  must  decline  to 
follow  that  decision,  for  it  appears  to  me 
to  be  opposed  to  the  plain  wording  of  the 
Act  of  Parliament.  If  I  were  to  decide 
in  accordance  with  it  I  should,  in  my 
opinion,  be  virtually  overruling  the  Act 
I,  therefore,  refuse  the  motion,  with 
costs. 

SolicitorB — ^F.  L.  Soames,  for  pLaintiift;  0.  J* 
Claxton,  for  defuidaiite* 
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Fry,  J. 
1881. 
April 

WiU — Oonstrudion — Period  of  Vesting, 

A  testator  directed  a  legacy  given  to  a  son 
to  he  held  on  certain  trusts  in  the  event  of 
the  son*s  marrying  a  designated  person : — 
Held,  that  the  trusts  took  effect  in  the  event 
of  the  son^s  marrying  the  designated  person 
within  a  year  of  the  testator* s  death^  and 
before  the  legacy  had  been  paid. 

David  In^lis  Money  by  his  will,  dated 
February,    1880,    bequeathed    unto    his 
younger  son,  Charles  Leonard  Money,  then 
residing  in  Australia,  the  legacnr  or  sum 
of  3,000/.,  but  in  the  event  of  his  marry- 
ing Kate  Grantham,  spinster,  the  daughter 
of  Captain  Grantham,  late  of  the  45th 
Regiment,  the  testator  directed  his  exe- 
cutors and  trustees  to  retain  the  said  sum  of 
3,000Z.  in  their  hands  upon  certain  trusts, 
for  the  benefit  of  Charles  Leonard  Money, 
Kate    Grantham    and    the    children    of 
Charles  Leonard  Money.      The  testator 
also    bequeathed  a  leasehold    house   at 
Petersfield  to  his  trustees  upon  trust  to 
permit  his  sister  to  occupy  it  at  a  rent  of 
452.,  and  subject  to  such  occupation  in 
trust  for  his  said   son  Charles  Leonard 
Money.     But  if  his  said  son  should  marry 
the  said  Kate  Grantham,  then,  subject  to 
the  tenancy  and  occupation  thereof  by 
his  said  sister,  he  directed  that  the  said 
leasehold  house  and  garden  ground  and 
the  rent  thereof  should  be   held  by  his 
executors  and  trustees  upon  trusts  cor- 
responding as  nearly  as  the  nature  of  the 
property  and  other  circumstances  would 
permit  to  the  trusts  of  the  said  sum  of 
3,000Z.   and  the  income  thereof  in  the 
event  aforesaid. 

The  testator  died  on  the  16th  of  July, 
1880,  and  his  son  Charles  Leonard  Money 
married  on  the  23rd  of  October  the  lady 
designated  in  the  will  as  Kate  Grantham. 

This  action  was  brought  by  Charles 
Leonard  Money  to  determine  whether  he 
was  absolutely  entitled  to  the  legacy  of 
3,000Z.  and  the  leasehold  house,  or  whether 
the  trusts  directed  in  the  event  of  the 
plaintiff's  marrying  Kate  Grantham  took 
effect. 

The  defendants  were  the  trustees  and 


executors  of  the  testator's  will  and  the 
plaintiff's  wife.     The  latter  demurred. 

Mr,  J,  Pearson  and  Mr.  Leake^  for  the 
demurrer,  contended  that  the  plaintiff  did 
not  become  absolutely  entitled  to  his 
legacies  within  a  year  from  the  testator's 
death,  at  any  rate  unless  they  had  been 
actually  paid  him,  and  that  on  his  marriage 
to  his  present  wife  within  that  period  the 
trust  took  effect — 

Witham  v.  Witham,  3  De  Gex,  F.  & 
J.  758;  30  Law  J.  Hep.  Chanc. 
888; 
Johnson  v.  Orooh,  48  Law  J.  Bep. 
Chanc.  777 ;  Law  Bep.  12  Gh.  D. 
639; 
Bubb  V.  Padwickf  49  Law  J.  Kep. 
Chanc.  178;  Law  Rep.  13  Ch.  D. 
578; 
Halifaa  v.  Wilson,  16  Ves.  168 ; 
In  re  Yates* s  Trusts^  21  Law  J.  Rep. 

Chanc.  281  ; 
Oollinson  v.  Barber^  48  Law  J.  Rep. 
Chanc.  720 ;  Law  Rep.  12  Ch.  D. 
834. 
Mr,  North  and  Mr.  Prior^  for  the  plain- 
tiff, contended  that  on  the  death  of  the 
testator   without    the    marriage    having 
taken  place  the  plaintiff  had  an  absolute 
interest.    It  was  necessary  that  some  date 
should  be  fixed  at  which  the  right  would 
vest  in  him,  for  there  was  no  direction 
that  would  empower  the  trustees  to  keep 
the  fund  in  their  own  control,  and  the 
testator's  death  was  the  only  definite  date 
that  could  be  fixed,  or  which  it  was  likely 
that  the  testator  referred  to.     They  cited, 
in  addition  to  the  above  cases, 
Oshom  V.  Brown,  5  Ves.  527 ; 
Oarthshore  v.  Ohalie,  10  Ves.  1 ; 
In  re  ArrowsmitWs  Trusts,  2  De  Gtex, 
F.   &  J.  474;   30  Law  J.  Rep. 
Chanc.  178; 
Minors  v.  Baitison,  46  Law  J.  Rep. 
Chanc.  2 ;  Law  Rep.  1  App.  Cas. 
428. 
Mr.  Freeman,  for  the  executors. 

Fbt,  J.,  said — The  testator  here  re- 
ferred to  the  marriage  of  his  son  with 
Kate  Grantham  at  a  future  time  in  words 
indefinite  as  to  such  time.  There  are 
three  possible  constructions  to  be  put 
upon  time :   First,  the  words  may  apply 
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to  a  marriage  in  the  testator's  lifetime  ; 
secondly,  to  a  marriage  at  any  time  before 
the  payment  of  the  legacy,  and  the  assent 
of  the  execatora  to  the  bequest ;  or, 
thirdly,  it  was  to  take  place  at  any  time. 

When  I  tnrn  to  the  language  of  the 
will  I  find  it  ia  qnite  general.  When  I 
look  at  fche  object  of  the  testator  he  seems 
to  have  desired  the  marriage  and  to  have 
made  provision  for  it,  and  it  made  no 
difference  to  him  whether  the  marriage 
was  in  his  lifetime  or  not.  Therefore 
there  seems  no  reason  from  that  canse  to 
limit  the  time  at  all.  Bat  there  is  this 
difficulty  in  extending  the  time  inde- 
finitely :  There  is  an  absolute  bequest  of 
the  8,000Z.  to  the  son,  which  is  to  be  in- 
vested in  case  of  the  marriage  taking 
place,  and  there  is  no  direction  to  invest 
it  in  the  meanwhile.  I  am,  therefore, 
bound  to  find  some  limitations  in  the  time 
within  which  the  marriage  is  to  take 
place,  and  I  think  if  I  limit  it  to  mar- 
riage which  takes  place  before  the  times 
when  the  payment  ought  to  take  place,  or 
when  in  fact  it  takes  place,  I  put  the 
utmost  limit  the  circumstances  require. 
I  think  it  would  not  be  a  reasonable  infer- 
ence to  limit  the  time  to  the  life  of  the 
testator. 

I  think,  therefore,  that  marriage  before 
the  expiration  of  a  year  or  before  the 
time  at  which  the  executors  ore  ready  to 
pay,  and  assent  to  the  legacy  is  enough. 
On  marriage  .within  a  time  so  defined  the 
direction  ^kes  effect.  It  is  immaterial 
for  this  case  to  determine  between  those 
two  limits,  because  the  marriage  took 
place  within  the  year,  and  before  the 
executors  were  ready  to  pay.  The  lan- 
guage of  the  will  is  aimed  at  the  time  of 
payment.  It  means  that,  when  you  come 
to  the  act  of  payment,  if  you  find  the 
marriage  has  taken  place  you  are  to  re- 
tain the  money  upon  trust. 


Solicitors — Lethbridge  &  Son,  for  plaintiff  and 
defendants ;  Bogenon  &  Ford,  for  tnutees. 


[IN   THE   COURT  OF   APPEAL] 
Jessel,  M.B. 
Baqqallat,  L.J. 

Lush,  L.J.  >         In  re  gosmax. 

1881. 
June  24. 

Petition  of  Bight — Will — Intestacy  as  to 
Personal  Estate — Next  of -kin — Solicitor  to 
the  Treasury — Moneys  paid  to  Trustee  for 
the  Grown — Interest, 

The  Orown  not  having  taken  out  IsUen 
of  administration  to  an  intestate  is  not 
liable  for  interest  to  the  next-of-kin  who 
subsequently  establish  their  title  to  the  fund 
in  the  hands  of  the  Solicitor  to  the  TVeofury. 

This  was  an  appeal  by  the  Grown  from 
the  decision  of  Malins,  V.C.  (reported  49 
Law  J.  Rep.  Ghanc.  590),  holding  that, 
where  moneys  were  paid  by  executors 
under  a  royal  warrant  to  the  Solicitor  to 
the  Treasury  as  trustee  for  the  Grown  on 
the  supposition  that  there  were  no  next- 
of-kin  of  the  testator,  on  the  next-of-kin 
coming  forward  and  establishing  their 
title  under  a  petition  of  right,  the  Grown 
was  liable  to  pay  interest  at  four  per  cent 
on  all  moneys  come  to  the  hands  of  the 
Solicitor  to  the  Treasury  from  the  times 
they  were  respectively  received  by  him. 

Mr,  Stirling  (Mr,  Bigby  with  him),  for 
the  Grown,  were  stopped. 

Mr,  J.  Pearsofi  and  Mr,  Bomer^  for  the 
respondents. — We  submit  that  the  Crown 
should  pay  interest.  In  1875,  at  any 
rate,  they  had  notice  of  our  claim,  and 
should  have  set  aside  the  fund  and  allowed 
it  to  accumulate. 

Mr,  Higgins  and  Mr,  Murray ^  for  par- 
ties in  the  same  interest. 

Jessel,  ^.R. — There  is  nothing  to  be 
said.  The  Grown  never  took  out  adminis- 
tration for  this  fund  ;  why  should  it  pay 
interest  ?  Our  law  does  not  allow  interest 
except  by  statute  or  contract  or  the  law 
merchant.     The  appeal  must  be  allowed. 

Baoqallat,  L.  J.,  and  Lush,  L.J.,  con* 
carred. 


Solicitors— Hare  &  Fell,  for  the  down ;  Ewbtak 
&  Partington,  for  raspoadenta. 
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1880. 
Dec.  21. 

1881. 
Jan.  11,  12. 


JONES  V.   8T0HWASSBB. 


Mortgage  hy  Administrator — Authority 
from  Next-of'Kin  —  Breach  of  Trust  — 
Priorities — Notice. 

An  intestate  being  entitled  to  the  re- 
newal  of  leases  on  completion  of  repairs, 
died  in  1872,  leaving  his  next-of-kin  one 
son  (his  administrator)  and  three  daugh- 
ters. The  daughters  gave  a  written  autho^ 
riiy  to  the  son  to  borrow  money  on  the 
security  of  the  leasehold  houses  for  the 
repairs.  The  repairs  were  completed,  and 
a  lease  granted  to  the  son  in  1872.  No 
money  was  required  to  be  borrowed  for  the 
completion  of  the  repairs,  but  the  son  de- 
posited the  lease  and  the  authority  with  8. 
to  secure  his  private  debt.  In  1876  the 
son  waitnd  up  the  administration  a^ccounts, 
stating  that  no  use  had  beenlhade  of  the 
authority.  In  May,  1877,  the  son  executed 
a  legal  mortgage  to  8.  of  his  one-fourth 
share  of  the  leasehold  houses,  and  in  De- 
cember, 1877,  a  mortgage  of  the  daughters* 
shares,  purporting  to  be  made  under  the 
authority.  No  notice  was  given  by  8.  to 
the  daughters  of  the  previous  deposit  of  the 
authority  or  of  this  mortgage : — Held,  that 
the  mortgage  did  not  affect  the  shares  of 
the  daughters,  a/nd  thai  they  were  entitled 
to  a  re-assignment. 

James  Jones  was  entitled  to  the  re- 
newal of  the  leases  of  Nos.  28,  29,  30 
Lanreuoe  Lane,  and  No.  10  Trump 
Street,  in  the  city  of  London,  on  com- 
pletion hy  him  of  certain  repairs,  the 
management  of  which,  shortly  before  his 
death,  he  entrusted  to  his  son,  F.  Jones. 
James  Jones  died  intestate,  in  January, 
1872,  leaving  his  three  daughters,  and 
his  son,  F.  Jones,  who  took  out  letters  of 
administration,  his  sole  next-of-kin.  On 
the  11th  of  May,  1872,  the  plaintiffs 
gaye  the  following  authority  to  F. 
Jones  to  enable  him  to  raise  sufficient 
money  to  complete  the  repairs  : — 

**  In  consideration  of  the  outlay  and 
liabilities  you  have  incurred  in  connec- 
tion with  the  estate  of  our  father,  tiie 
Vol.  50.— Chakc. 


late  Mr.  James  Jones,  we,  the  under- 
signed, being  with  yourself  the  only 
next-of-kin,  do  hereby  require  and  au- 
thorise you  to  borrow  upon  mortgage  or 
otherwise,  as  you  may  deem  best,  upon 
the  security  of  the  houses  Nos.  28-4)0 
Laurence  Lane,  and  No.  10  Trump 
Street,  held  under  an  agreement  for  a 
lease  fh>m  Miss  M.  J.  Sayer,  such  money 
as  you  require  for  carrying  out  these 
matters,  and  to  charge  our  respective 
shares  with  the  interest  thereof. 

"  E.  E.  Jones. 

**  Oeorgina  Jones. 

"  A.  E.  Jones." 

The  repairs  were  completed,  and  a 
lease  of  die  houses  was  granted  to  F. 
Jones,  as  administrator,  on  the  4th  of 
July,  1872.  No  money  was,  in  inAsi,  re- 
quired to  be  raised  for  the  completion  of 
the  repairs.  The  lease,  together  with 
the  authority  of  the  4th  of  May,  1872, 
was  shortly  afterwards  deposited  with 
Stohwasser  to  secure  8,000Z.,  which  he 
had  advanced  to  F.  Jones,  and  F.  Jones 
signed  an  agreement  charging  the  lease 
with  repayment.  No  notice  of  this  de- 
posit was  given  to  the  daughters  by 
Stohwasser.  In  1875,  F.  Jones  pur- 
ported to  wind  up  the  administration 
account,  and  the  three  daughters  then 
paid  to  him  428^.  16s.,  shewn  to  be  due 
to  him  as  adnunistrator.  At  the  same 
time  they  were  told  that  no  use  had  been 
made  of  the  authority  of  the  11th  of 
May,  1872,  but  they  did  not  insist  on  its 
being  delivered  up  to  them. 

On  the  22nd  of  May,  1877,  F.  Jones 
executed  a  legal  mortgage  of  his  one- 
fourth  share  of  the  leasehold  houses  (and 
other  property)  to  Stohwasser  to  secure 
10,000L,  in  which  he  was  then  indebted 
to  Stohwasser.  It  appeared  that  at  that 
time  Stohwasser  had  mislaid  the  autho- 
rity of  the  11th  of  May,  1872,  but  he 
afterwards  discovered  it  among  his 
papers,  and  then  insisted  on  having  a 
mortgage  of  the  entirety.  A  draft  mort- 
gage was  accordingly  prepared  by  coun- 
sel, to  which  the  three  daughters  were 
made  parties,  as  well  as  F.  Jones,  which, 
after  reciting  that  2,7122.  2s.,  nart  of 
the  10,00011.,  was  advanced  for  the  pur- 
pose of  rebuilding  the  houses,  purported 
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to  mortgage  the  entirety  for  secnriiig  the 
said  sum  of  2,7122.  28. 

This  draft  was  submitted  to  a  Mr. 
Clarke,  who  acted,  under  the  instruction 
of  F.  Jones,  for  the  mortgagors  ;  and  F. 
Jones  insisted  on  the  names  of  the  three 
daughters  being  struck  out,  telling 
Clarke  that  he  must  take  his  instruc- 
tions from  him  without  communicating 
with  his  sisters.  The  draft;  was  accord- 
ingly altered  into  a  mortgage  by  Jones 
of  his  three  daughters*  shares  under  the 
authority  of  the  11th  of  May,  1872,  their 
names  being  struck  out  as  parties,  and 
the  authori^  being  recited,  and  in  this 
form  the  deed  was  engrossed  and  executed, 
on  the  13th  of  December,  1877,  by  F. 
Jones.  Stohwasser  gave  no  notice  of 
this  deed  to  the  plaintiffB. 

In  1879  F.  Jones  became  bankrupt, 
and  the  three  daughters  brought  this 
action  aeainst  his  trustee  in  bankruptcy, 
and  Stohwasser,  for  the  purpose  of  od- 
taining  an  assignment  of  their  shares  in 
the  leasehold  houses,  offering  to  pay 
what,  if  anything  should  be  found  due  to 
Stohwasser  on  the  mortgage  of  the  13th 
of  December,  1877,  which,  in  the  opinion 
of  the  Court,  the  plaintiffs  ought  to  pay. 
Stohwasser  died  on  the  22nd  of  Feb- 
ruary, 1880,  since  the  institution  of  the 
action,  and  his  executors  were  made 
parties.  F.  Jones  was  called  as  a  wit- 
ness, and  also  Mr.  Pike,  who  acted  for 
Stohwasser  in  the  preparation  of  the 
mortgage,  and  the  nature  and  effect  of 
their  evidence  is  stated  in  the  judgment. 
Clarke,  the  solicitor  who  acted  for  the 
mortgagors  in  the  preparation  of  the 
mortgage,  was  not  called  as  a  witness. 

Mr.  HemnUng  and  Mr.  Begg^  for  the 
plaintiffs. — ^The  defendants  cannot  rely 
on  the  legal  mortgage  of  the  13th  of  De- 
cember, 1877,  as  giving  them  any  higher 
right  than  the  deposit  of  1872  gave 
them,  and  the  authority  then  deposited 
gave  no  right  as  against  the  plaintiffs, 
first,  because  it  was  especially  limited  to 
moneys  required  for  rebuilding,  and 
no  moneys  were,  in  fact,  required  for 
that  purpose;  and  secondly,  because  it 
was  the  duty  of  Stohwasser  to  have 
made  enquiry  as  to  the  purpose  for 
which  the  money  was  borrowed,  and  to 


have  given  notice  to  the  three 
F.  Jones  was  not  borrowing  the  monej 
as  legal  personal  representative,  bat 
under  the  authoriiy,  and  therefore  St5h- 
wasser  was  put  upon  enquiry — 

mU  V.  Simpson,  7  Ves.  152, 169 ; 
M'Leod  V.  Drunimond,  17  Ves.  152, 

158; 
Haynes  v.  Forshavo,  11  Hare,  93; 

22  Law  J.  Rep.  Chanc.  1060 ; 
Lewin  on  Trusts  (7th  ed.)  pp.  433, 
434. 
Mr.   Buckley^   for   the    defendant  F. 
Jones,  and  his  trustee  in  bankruptcy. 

Sir  H.  Jackson^  Mr.  Horion  SmUh  and 
Mr.  Meyricke,  for  the  executors  of  Stoh- 
wasser. — This  is  a  case  where  one  of  two 
innocent  parties  must  suffer,  and  the  lose 
ought  to  be  borne  by  those  who  en- 
trusted  their  agent  with  the  written  aa- 
thority — 

The  Earl  ofAldboro'  v.  Trye,  7  CI.  4 

F.  436,  463 ; 
Judd  V.    Green^  45    Law  J.    B^ 
Chanc.  108,  111. 
Stohwasser  was  not  bound  to  make 
enquiries  as  to  whether  there  were  any 
debts — 

Sahin  v.  fleope,  27  Beav.  553;  29 
Law  J.  Hep.  Chanc.  79. 
The  authority  was  given  aa  a  secniiiy 
and  was  irrevocable— 

Oaussen  v.  Morton,  10  B.  &  C.  731 ; 

8  Law  J.  Rep.  (o.s.)  K.B.  313 ; 
SmaH  V.  Sa/nders^  5  Com.  B.  Bep. 

380;  16  Law  J.  Rep.  C.P.  39; 
AbhoU  V.  Straiten,  3  J.  A^  Lat  603; 
KiU   V.    Wilson,  42  Law  J.   Bep. 
Chanc.  817 ;  Law  Rep.  8  Chanc 
888. 

Bacon,  V.C. — This  is  one  of  those  nn- 
fortunate  cases  which  occur  so  frequently 
in  this  Court,  where  the  question  ia  upon 
which  of  two  innocent  persons  the  loss 
that  has  occurred  must  &1L  The  first 
thing  to  be  considered  is  the  nature  and  the 
meaning  of  the  memorandum  of  the  11th 
of  May,  1872.  Four  persons  being  oi- 
titled  in  equal  shares  to  the  ben^cial 
interest  in  certain  leasehold  premises,  it 
becomes  necessary  that  money  shall  be 
expended  for  the  purpose  of  improving 
their  property,  and  they  agree  that  thej 
will  bear  in  equal  ahma  the  neoesmy 
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expenditure.  One  of  them  was  an  adult, 
a  man  of  bnsiness,  and  also  the  legal  per- 
sonal representatiye  of  his  late  father ; 
the  other  three  were  the  danghters  of  the 
intestate ;  and  they  came  to  an  agreement, 
the  sahstance  of  which  is  contained  in  the 
memorandum  which  is  the  root  and 
origin  of  the  case  before  me.  [His  Lord- 
ship read  the  memorandum  and  con* 
tinned:]  Now  what  is  the  meaning  of 
that?  It  contains  a  plain  qualification 
on  the  face  of  it — "  such  money  as  you 
may  require.*'  The  persons  signing  that 
memorandum  have  at  least  a  right  to  be 
informed  of  what  was  required.  If  they 
had  been  informed  they  would  have  acted 
as  seemed  best  to  them ;  but  it  cannot  be 
read  to  mean,  '*  whatever  sum  you  may 
say  you  require."  Still  less  when  it  is 
presented  to  some  person  who  is  to  be- 
come the  mortgagee  by  virtue  of  the 
authority,  would  he  be  satisfied  with  the 
statement  of  Jones  himself  that  he  re- 
quvred  that  money  in  order  to  carry  out 
those  matters — that  is,  the  outlay  and  the 
liabilities.  I  am  considering  the  memo- 
randam  without  reference  to  the  subse- 
quent transactions.  He  would  have  said, 
'*  It  is  all  very  well  for  your  sisters  to  give 
that  authority,  and  I  dare  say  they  will 
make  it  good,  but  I  must  let  them  know. 
First  of  all,  I  must  enquire  whether  they 
know  of  the  sum  which  you  say  you 
require ;  and  even  if  that  is  not  an  indis- 
pensable necessity  (as  perhaps  it  was),  I 
must  give  them  notice  the  moment  I  lend 
you  this  money  that  you  have  mortgaged 
to  me  under  that  authority,  and  from  that 
time  I  shall  have  a  security  upon  their 
interest  in  this  property. '  *  No  such  thing 
was  done  at  any  time;  no  notice  what- 
ever was  given  in  his  lifetime  by  Mr. 
Stohwasser,  a  man  of  business,  acute,  and 
lending  his  money  upon  security.  No 
notice  whatever  was  given  to  these  ladies, 
nor  has  any  fact  come  out  in  the  course  of 
this  long  and  somewhat  complicated  discus- 
sion which  would  lead  me  to  believe  that 
they  had  ever,  until  shortly  before  the 
filing  of  the  bill  in  the  suit,  any  notice 
whatever  that  any  mortgage  had  been 
executed  binding  their  interests.  In  1872 
it  appears  that  Stohwasser  lent  a  sum  of 
money  to  F.  Jones  upon  a  deposit  of  the 
lease  of  the  houses  in  the  city,  which,  as 


the  lease  expresses  it,  had  then  been  re- 
built and  were  completed  in  pursuance  of 
the  agreement  between  the  lessor  and 
their  late  fitther.  That  lease  so  procured 
by  F.  Jones,  to  whom  it  was  granted  in 
his  character  of  legal  personal  represen- 
tative of  his  father,  was  deposited  beyond 
all  question  with  Mr.  Stohwasser  to  secure 
a  then  present  advance  made  to  him.  I 
think  it  must  be  taken  as  clearly  in  evi- 
dence that  at  the  same  time  Jones  de- 
posited with  him  the  authority  which  the 
sisters,  the  plaintiffs  in  this  action,  had 
sigrned.  I  say  so  notwithstanding  that 
Mr.  Jones  has  said  upon  his  examination 
that  his  only  object  was  to  shew  to 
Stohwasser  that  his  interest  was  one- 
fourth,  and  the  interests  of  his  sisters  were 
the  other  three-fourths  of  their  property. 
It  was  not  in  the  slightest  degree  neces- 
sary, but  if  the  object  was  to  pledge  the 
interest  of  the  sisters  then  it  was  indis- 
pensably necessary;  and  if  there  was 
nothing  else  in  the  case,  considering  all 
Jones's  evidence,  than  that,  I  should 
utterly  discard  and  disbelieve  what  he 
said  upon  his  examination  here,  that  his 
only  reason  for  depositing  the  memo- 
randum was  to  shew  what  their  respective 
interests  were  in  this  property.  Deposit 
it  he  did.  I  think  the  evidence  upon 
that  subject  is  conclusive.  From  1872, 
when  the  deposit  was  made,  down  to  1877, 
no  notice  was  given  by  Stohwasser  of  the 
interest  which  he  supposed  he  had  ac- 
quired. It  appears  from  Mr.  Pike's  evi- 
dence that  Stohwasser  must,  I  think,  &irly 
be  taken  to  have  been  alwavs  under  the 
impression  that  the  sisters  shares  were 
mortgaged  to  him,  although  the  particular 
document,  the  authority,  had  been  mis- 
laid. Mislaid  it  was,  and  not  forthcoming 
until  the  29th  of  May,  1877,  at  which 
time  a  more  regular  mortgage  had  been 
executed  by  Jones  of  his  own  share,  and 
only  of  his  own  share,  in  this  leasehold 
property  to  secure  to  Stohwasser  the 
10,000Z.  which  he  owed  him  at  that 
time. 

Then  arises  what  has  given  so  much 
trouble  in  this  case.  Stohwasser,  search- 
ing  among  his  papers,  finds  this  authority. 
It  is  communicated  by  him  to  his  solicitors, 
and  he  might  reasonably  say  to  them, 
"  You  see  I  was  always  right  when  I  told 
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yoa  I  had  a  security  on  the  entirety  of  the 
leaseholds.  I  have  found  the  paper  which 
shews  I  have."  That  paper  is  laid  before 
coansel,  and  then  another  deed  is  pre- 
pared for  the  purpose  of  giving  effect  to 
that  authority,  and  a  draft  is  prepared  in 
the  regular  and  proper  form,  and  nobody 
after  that  interval  of  five  years  would 
have  thought  of  preparing  a  document  to 
which  the  sisters  were  not  parties.  A 
document  is  prepared  to  which  they  are 
made  parties  in  the  first  instance,  and 
that  is  submitted  to  a  Mr.  Clarke,  who 
purported  to  act  as  their  solicitor,  whose 
absence  I  most  sincerely  regrret.  If  Mr. 
Clarke  were  here  he  would  enable  me  to 
know  what  weight  I  ought  to  attach  to 
the  positive  statement  of  Mr.  Jones  that 
he  (Mr.  Clarke)  had  no  authority  from 
the  sisters,  and  that  he  himself  (Jones) 
chose,  as  he  says,  to  follow  his  own  course. 
He  said  that  he  instructed  Clarke  with- 
out any  communication  with  his  sisters : 
"  Clarke  asked  to  see  my  sisters.  I  said, 
he  must  take  his  instructions  from  me.  I 
took  upon  myself  to  instruct  him.  I 
chose  to  take  my  own  course."  That 
being  the  course  taken,  the  second  mort- 
gage having  been  prepared  in  the  manner 
I  have  mentioned,  the  sisters  were  made 
parties  to  that  instrument,  and  the  recital 
in  that  instrument  contains,  amongst 
other  things,  this :  "  Whereas  a  part  of 
the  sum  of  10,000Z.,  being  2,712Z.,  was 
advanced  by  Stohwasser  to  Jones  for  the 
purpose  of  rebuilding  the  messuages, 
tenements  and  hereditaments  comprised 
in  the  said  indenture  of  lease."  That 
underg^oes  no  alteration.  A  vbry  impor- 
tant alteration  is  afterwards  made  in  the 
draft,  for  the  sisters'  names  are  struck 
out,  Mr.  Jones  declining  to  make  any 
communication  to  his  sisters,  and  declin- 
ing to  let  Mr.  Clarke  make  any  communi- 
oation  to  them,  and  insisting  that  Mr. 
Clarke  should  take  his  instructions  from 
him.  Then  the  draft  undergoes  this 
alteration  that  the  terms  of  the  authority 
are  then  introduced  into  it,  and  it  is  made 
a  mortgage  of  the  entirety  of  the  estate 
for  the  purpose  of  securing  the  2,712Z. 
Then  correspondence  took  place  between 
the  solicitors  on  that  subject,  and  it  is 
found  that  2,712/.  is  the  entirety,  and  one- 
fourth  of  it  onght  to  be  deducted  becaui^e 


that  is  attributable  to  Jones's  own  bene* 
ficial  interest,  which  was  already  mort- 
gaged ;  and  in  that  state  the  deed  is 
executed. 

The  question  before  me  is,  whetiierthat 
deed  so  then  executed  reciting  the  au- 
thority which  the  sisters  had  signed,  and 
acting  upon  the  authority,  can  prevail 
against  them;  and,  in  my  opinion,  it 
cannot. 

I  lay  very  little  stress  upon  Mr.  Jones's 
evidence,  which  is  not  to  be  relied  upon. 
His  conduct  throughout  shews  that.  I 
have  alluded  to  the  excuse  he  makes  for 
depositing  the  authority  in  the  first  in- 
stance. I  say,  moreover,  after  that  recital 
contained  in  the  deed  prepared  and  ap- 
proved of  by  his  own  soUcitor,  oontaining 
the  allegation  that  the  money  that  had  been 
advanceid  by  Mr.  Stohwasser  had  been 
employed  in  the  rebuilding  of  those 
houses — contrasting  that  deed  under  bis 
hand  and  seal,  with  what  he  says  in  the 
box,  I  cannot,  believe  what  he  now  says 
in  the  witness-box,  nor  do  I  find  on  his 
part  any  kind  of  explanation  except  the 
general  explanation  :  *'  Mr.  Stdhwasser'i 
money  was  not  employed  in  rebuilding 
the  houses ;  I  did  not  pay  any  of  Mr. 
Stohwasser's  money  for  uie  purpose." 
That  is  all  he  says  about  it.  No  aooonnt 
is  produced  whatever,  and  there  is  no 
statement  whatever.  Under  those  cir- 
cumstances, in  my  opinion,  the  deed  hav- 
ing been  executed  with  full  notioe  and 
knowledge  to  Mr.  Stobwaaaer,  and  (u 
the  correspondenoe  shews)  the  Bisters  not 
havinff  been  consulted  (aHhough  it  had 
been  thought  at  first  that  they  ought  to 
be  consulted,  and  ihm  oononneiioe  to 
make  the  mortgage  valid  was,  in  the 
opinion  of  Mr.  Stohwasser's  advisers, 
absolutely  necessary),  I  think  thai  mort* 
gage  cannot  prevail  against  their  interest 

But  there  is  one  reason  which  is  very 
forcible  to  my  mind.  The  sisters  have 
stated  in  their  statement  of  chum,  and 
they  have  proved  in  their  evidence,  that 
in  the  year  1875  a  settlement  of  aooounts 
was  come  to  between  them  and  their 
brother,  from  which  it  appears  thst  a 
balance,  amounting  to  42iBZ.,  was  then 
due  to  F.  Jones,  on  the  capital  aooonnt 
of  the  intestate's  estate.  The  plaintiffs 
then  enquired  of   F.   Jones  if   he  bad 
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borrowed  any  money  on  the  secarity  of 
their  shares,  and  he  replied  that  he  had 
not.  They  thereupon  paid  their  foarth 
share  of  the  428^.,  and  the  capital  acconnt 
was  thereby  dosed  and  the  authority 
retracted.  From  1872  to  1875  three 
years  elapsed.  During  that  time  the 
sisters  might  have  enquii'ed,  and  did  en- 
quire, according  to  their  statement  in  the 
statement  of  claim  and  in  their  evidence, 
what  had  been  done  about  this  authority, 
and  they  had  every  reason  to  believe  that 
what  was  then  told  them  was  true—that 
the  authority  had  never  been  acted  upon, 
and  not  having  been  acted  upon  there 
was  due  to  Jones  that  400Z.  odd,  and 
that  sum  they  paid.  No  doubt  it  was 
exceedingly  rash  and  wrong  on  their  part 
not  to  have  insisted  on  the  authority 
being  delivered  up  to  them — ^an  impru- 
dence for  which  1  can  find  no  kind  of  ex- 
cuse^ for  they  seem  to  have  been  alive  to 
their  own  interests.  They  settled  their 
account  with  Jones  and  they  paid  him 
what  he  said  was  due  upon  the  account 
without  any  objection,  and  took  his  word 
that  that  authority  which  they  had  g^ven 
had  never  been  acted  upon. 

The  consequence  of  that  is  that  Mr. 
Stohwasser's  security  is  good  for  nothing. 
If  they  had  then  said  to  Jones,  "Now 
produce  to  us  the  authority,  because  that 
must  be  cancelled ;  we  cannot  leave  that 
in  your  hands ;  you  might  borrow  money 
upon  it  and  charge  our  estate  " — if  they 
had  said  that,  the  whole  thing  would  have 
been  found  out,  and  Jones  would  have 
been  exposed,  and  the  manner  in  which 
he  dealt  with  the  estate  would  have  been 
ascertained.  It  is  unnecessary  to  go  into 
all  that  enquiry  which  has  been  gone 
into,  I  do  not  say  improperly,  as  to  what 
took  place  when  the  instructions  were 
given  to  Messrs.  Pike  and  the  moi*tgage 
security  was  executed.  There  was  the 
first  mortgage,  and  then  the  second  mort- 
gage reciting  the  authority.  The  plain- 
tifl's  had  reason  to  trust  their  brother 
and  no  reason  to  doubt  what  he  told 
them  was  true.  They  gave  an  earnest 
that  they  had  no  reason  to  doubt  him  by 
paying  the  4002.  odd,  and,  in  my  opinion, 
the  second  mortgage  of  1872  cannot  pre- 
vail against  them.  The  plaintifiM,  there- 
fore^  are  entitled  to  the  relief  which  they 


ask,  which  is  to  have  an  assignment  of 
their  three-fourth  shares  of  the  property 
comprised  in  the  lease. 

I  do  not  intend  to  make  the  defendant 
pay  the  costs,  because  I  think  the  whole 
litigation  has  arisen  from  the  imprudence 
of  the  sisters  in  first  of  all  giving  their 
authority,  such  as  it  was,  which  their 
brother  had  the  means  of  making  an 
improper  and  fraudulent  use  of.  I  think, 
moreover,  that  they  ought  to  have  re- 
quired the  delivery  up  to  them  of  that 
authority,  because  they  say  they  knew 
what  the  effect  and  meaning  of  it  was. 
All  that  was  present  to  their  minds  when 
they  settled  that  account.  If  they  had 
done  that,  which  I  think  in  all  fairness 
they  ought  to  have  done,  I  think  the  suit 
would  have  been  unnecessary  and  probably 
never  would  have  been  instituted.  Icannot 
give  them  any  costs  because  I  find  it  is 
by  their  own  imprudence  and  by  the 
misconduct  of  their  trusted  brother  that 
this  litigation  has  become  necessary.  And 
I  cannot  give  any  costs  to  Stohwasser 
either,  although  I  am  bound  to  say  I  think 
his  conduct — even  taking  Mr.  Jones's 
account  of  it — ^is  open  to  no  sort  of  im- 
putation. I  think,  however,  it  was  his 
plain  duty  as  a  man  of  business,  and  his 
plain  duty  in  law,  to  give  notice  to  the 
plaintiffs  that  their  share  had  been  mort- 
gaged by  the  brother  under  that  au- 
thority ;  and  therefore  I  cannot  give  him 
any  costs. 

Soliciton— Dnffield  &  Bnity,  for  plaintiffs;  H. 
M.  Pike,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
Jessel,  M.B.A 
Jambs,  L. J.     I    j^^  knafman's  estate. 

fftftl  r       ^^^^^^^  *•   WEBPOBD. 

May  19.     J 

Administration — AssignmerU  for  Value 
of  Unpaid  Legacy — Execvior^s  Bight  of 
Retainer — Set-off  against  Legatee  for  Debt 
incurred  to  Executor  in  Administration. 

An  assignee  for  value  of  an  unpaid  legacy 
takes  subject  to  liaJbiiities  attaching  to  the 
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samte  as  part  of  the  tusetSy  such  as  costs  of 
administering  the  estate,  and  also  stibjeci 
to  a  lien  for  moneys  owing  hy  the  legatee 
to  the  estate. 

The  husband  of  a  feme  covert  legatee 
takes  his  wife's  legacy  subject  to  the  same 
liabilities. 

When  expenses  in  the  administration, 
chargeable  by  the  executrix  against  the 
estate,  had  been  caused  by  a  legatee^ s  con' 
duct  and  were  a  debt  from  him  to  the 
executrix, — 

Held,  that  his  legacy  was  subject  to  a 
lien  in  the  hands  of  the  executrix  for  the 
amount,  to  the  exoneration  of  the  residuary 
and  other  legatees. 

Decision  of  Hall,  V.C,  ajfirmsd. 

This  was  an  appeal  from  the  decision  of 
Hall,  V.C,  folly  reported  49  Law  J.  Bep. 
Ghano.  716. 

Mr.  J,  Beaumont  (Mr.  Qraham  Hastings 
with  him),  for  the  pUuntiffs  in  the  action 
and  for  the  assignees  of  certain  other 
legatees,  the  appellants,  urged  the  same 
arguments  as  in  the  Gonrt  below. 

Mr.  William  Pearson  and  Mr,  W.  Kars- 
kbke,  for  the  executrix,  the  respondent, 
were  not  called  upon. 

Jbssel,  M.B.,  said — ^I  think  the  order 
of  the  yice-Ghancellor  entirely  right. 
Gertain  legatees  of  a  testator  commeoced 
an  action  in  the  Probate  Division  to  re- 
call  the  probate  of  the  will  which  had 
been  granted  to  the  defendant  executrix, 
and  to  obtain  administration  themselves. 
Thej  failed  and  became  liable  to  paj  the 
costs  of  that  action.  Those  are  costs 
which  the  executrix  can  recover  from 
them  as  part  of  the  testator's  estate. 
Pending  ^n&i  litigation,  but  before  judg- 
ment, the  legatees  assign  their  legacies. 
It  is  said  that  the  assignees  are  not 
liable  to  pay  the  costs  of  the  probate 
action,  but  it  appears  to  me  that  the 
assignees,  whether  mortgagees  or  other- 
wise, took  subject  to  all  the  liabilities  of 
the  legatees  in  respect  of  their  legacies. 
Under  these  circumstances  this  action  is 
instituted  to  obtain  payment  of  the 
legacies.  The  executrix  says  there  are 
sufficient  assets  to  pay  the  legacies  in 
full,  but  I  claim  to  set  off  and  deduct 


from  them  the  taxed  costs  the  legatees 
have  been  ordered  to  pay  in  the  probate 
action.  In  that,  in  my  opinion,  she  is 
quite  right.  No  legatee  can  take  any- 
thing from  the  estate  nntil  he  pays  what 
is  due  from  him  to  the  estate.  In  my 
opinion,  the  payment  into  Court  of  the 
legacy  did  not  in  any  way  alter  the  posi- 
tion  of  the  parties.  It  seems  to  me  that 
there  is  good  equity,  as  well  as  soand 
sense,  in  holding  that  the  executrix  is 
entitled  to  the  set-off  she  claims.  The 
appeal  will  be  dismissed  with  costs. 

James,  L.J.,  and  Lush,  L.J.,  concurred. 


Solicitors— Yorke  &  Wharton,  for  appellants;  J. 
£.  Fox  &  Co.,  agents  for  B.  E.  Bishop,  Torquay, 
for  respondent. 
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1881 
May  21 

Mortgagor  and  Mortgagee — Mortgage  of 
Ship — StattUe  of  LimUations — 8cde  hy 
Mortgagee  —  Surplus  Proceeds  of  Sale  — 
Express  Trust — Acknowledgment  of  Debt — 
Admission  of  Open  Account — Consolidatum 
— Interest  on  Mortgage  Debt — Interest  pay- 
able  in  Advance — 3  ^  4i  WUl.  4.  c.  27.  s,  25 
— Judicature  Act,  1873,  s,  25.  suh-s.  11 — 
9  Geo.  4.  c.  14.  s.  1—19  ^  20  Vict  c.  97. 
s.  13. 

A  constructive  trust  of  surplus  proceeds 
of  sale  by  a  mortgagee  arises  (no  trust 
being  expressed  in  the  mortgagc'deed)  when 
it  is  shewn  that  there  is  such  surplus ;  but 
evidence  thai  there  is  «ttcA  surplus  wiU  not 
establish  an  express  trust  for  the  purpose  of 
section  25  of  the  statute  3^4  WiU.  4.  c 
27. 

Tanner  v.  Heard  (23  Beav.  555)  m- 
plained. 

Semble,  3^4  WiU.  4.  e.  27.  s.  25,  is 
by  (he  effect  of  the  Judicature  Act  appl^ 
cable  to  personal  property  as  weU  as  land. 

Express  trusts  vkthin  that  section  are 
not  confined  to  trusts  expressed  by  deed,  M 
cover  a  case  where  property  wholly  belonging 
to  one  party  is  put  in  the  hands  of  another 
for  the  owner's  benefit. 

Semble,  an  unqual^ied  admission  of  an 
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aeeomii  being  open^  or  one  which  either  party 
is  ai  liberty  to  examine^  implies  a  promise  to 
pay  the  balance  found  due. 

Correspondence  and  expressions  with  re- 
yard  to  aah  open  account  from  which  the 
Court  collected  (without  resort  to  the  above 
implication)  a  promise  to  pay  the  amount 
due, 

A  mortgagee  cannot  tack  to  his  debt 
another  mortgage  debt,  the  property  mort- 
gaged to  secure  which  has  ceased  to  exist. 

The  contract  of  mortgage  of  a  ship  pro- 
ffided  thai  interest  should  be  paid  half- 
yearly  in  advance.  The  mortga^gee  sold  me 
ship  shortly  before  a  half-yearly  day  for 
payment  of  interest ^  and  received  the  bctUmce 
of  purchase-money  (covering  his  principal 
debt)  three  days  after  that  half  yearly 
day : — 

Held,  that  he  was  only  entitled  to  interest 
in  respect  of  the  three  days  for  that  half- 
year. 

On  the  7th  of  January,  1878,  John 
Lacy,  the  owner  of  the  steamship  Oeorgiany 
mortgaged  her  in  the  statutory  form  to 
the  defendant,  Bichard  Berridffe,  to  se- 
cure 18,0002.  and  interest  and  moneys 
owing  on  an  acooant  current.  An  agree- 
ment of  even  date  provided  (among  other 
things)  that  int/crest  should  be  paid  in 
advance  half-yearly,  on  the  Ist  days  of  Jan. 
oary  and  July ;  that  Berridge  should  not 
exercise  his  power  of  sale  as  mortgagee 
or  sue  on  the  mortgage  covenants,  unless 
in  case  of  default,  as  specified ;  and  that 
Lacy  should  be  at  liberty  at  any  time,  in 
the  event  of  loss  of  the  ship,  or  other- 
wise, to  repay  to  Berridge  the  principal 
due  on  the  security  of  the  Oeorgiany  on 
payment  of  six  months*  interest  in  ad- 
vance, in  addition  to  the  principal  and 
interest  due  at  the  date  of  payment,  and 
should  also  be  at  liberty  to  repay  to 
Berridge  the  principal  sum  of  18,0002. 
and  amount  due  to  him  on  account  cur- 
rent at  any  time  after  the  expiration  of 
six  months  from  the  date  thereof  upon 
giving  six  months'  notice  of  intention  so 
to  do,  or  paying  six  months*  interest  in 
lieu  of  such  notice. 

On  the  5th  of  February,  1873,  Lacy 
made  a  second  mortgage  of  the  Gfeorgian 
to  J.  &  H.  Keyworth  &  Co.,  to  secure  the 
balance  of  a  current  account.      In  Sep- 
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tember,  1878,  Lacy  became  a  liquidating 
debtor,  and  the  defendant  Chalmers  was 
trustee  of  his  estate.  J.  &  H.  Keyworth 
&  Go.  became  liquidating  debtors  at  the 
same  date,  and  H.  W,  Banner  was  ap- 
pointed trustee.  He  died  in  1878,  when 
the  plaintiff  J.  S.  H.  Banner  became 
trustee. 

On  the  10th  of  December,  1878,  Ber- 
ridge,  by  his  broker  Preston,  sold  the 
Georgian^  and  a  deposit  on  the  purchase- 
money  was  paid  on  that  day.  The  pur- 
chase was  to  be  completed  within  thirty 
days,  and  the  balance  of  the  purchase- 
money  was  paid  on  the  8rd  of  January, 
1874,  to  Preston,  who,  on  the  5th  of 
January,  gave  to  Berridge  his  account 
and  a  cheque  for  17,7892.  O^.  4d, 

8892.  \s,  1(2.,  representing  freight,  was, 
by  arrangement  between  the  two  mort- 
gagees, paid  into  a  bank  in  the  joint 
names  of  Preston  and  H.  W.  Banner. 
The  balance  of  the  captain's  account, 
952.  49.  10c2.,  was  by  the  plaintiff  alleged 
to  have  been  paid  to  Preston  as  agent  for 
Berridge.  Berridge  held  security  upon 
another  ship  belonging  to  Lacy,  named 
the  Retriever,  The  Retriever  was  lost  in 
1871,  and  the  insurance-moneys  were,  in 
April,  1872,  received  by  Berridge. 

On  the  28th  of  August,  1874,  Mr. 
Berridge  wrote  as  follows  to  Messrs. 
Harwood  Banner  &  Sons : — 

'*  In  accordance  with  the  promise  given 
you,  I  herewith  enclose  statement  of 
Circassian  and  Georgian  accounts,  in 
reference  to  which  1  will  furnish  any 
explanation  required. 

*'  There  is  a  sum  of  8392.  1^.  Id.  stand- 
ing to  the  credit  of  Mr.  Preston  and  Mr. 
Banner,  awaiting  final  settlement.  ..." 

The  account  sent  showed  a  balance  of 
8292.  8s.  lOd.  due  from  Berridge.  There 
was  debited  in  the  account  a  sum  of  in- 
terest in  lieu  of  notice  on  the  Retriever 
and  also  six  months'  '*  interest  in  lieu  of 
notice  "  on  the  Georgian. 

On  the  same  day  Mr.  Berridge  wrote 
again: — 

"  Since  writing  to  you,  I  find  that 
there  is  a  further  sum  in  the  hands  of 
Mr.  Preston  of  952.  48.  lOd.,  the  balance 
of  the  captain's  account." 

Then  on  the  30th   of  Ocfober,   1874, 


632 


OHANCBBT  DIVISION. 


[N.8. 


Banner  ▼.  Berridge, 

Messrs.  Harwood  Banner  &  Co.  reoeived 
a  letter  from  a  Mr.  Cooper,  as  follows : — 

"  I  am  requested  by  Mr.  Berridge  to 
state  that  lie  has  been  expecting  to  hear 
from  yon  in  reference  to  his  letter  of  the 
28th  of  Ang^st  and  account  accompany- 
ing  the  same,  and  that  he  will  be  obliged 
by  your  informing  him  if  yon  are  pre- 
pared to  receive  the  balance. 

The  matter  slept  till  the  24th  of  No- 
vember, 1879,  when  the  plaintiff's  solici- 
tors wrote  to  Mr.  Berridge  as  follows  : — 

"  The  Oeoraian. 

'*  We  have  been  looking  into  this  oat- 
standing  matter,  and  we  see  the  last  com- 
munication from  yon  was  on  the  28th  of 
August,  1874,  to  Messrs.  Banner,  with  an 
account  which  shews  a  balance  to  the 
credit  of  329Z.  Ss,  lOi.,  subject  to  an 
item  on  the  other  side  of  500Z.,  Griffith 
Tate  &  Co.'s  claim,  and  an  item  not 
carried  out  of  Messrs.  Hollam's  law 
charges. 

'*  We  understand  the  500^.  in  question 
has  long  since  been  settled,  and  nothing 
now  is  required  to  be  in  that  account  in 
respect  of  it,  so  that  under  any  circum- 
stances you  have  money  in  hand.  There 
was  a  sum  of  8d9Z.  1^.  Id,  and  interest 
lodged  in  the  names  of  Mr.  Banner  and 
Mr.  Preston,  and  as  you  have  money  in 
hand,  irrespective  of  this,  we  ask  you  to 
authorise  Mr.  Preston  to  concur  in  the 
payment  out  to  Messrs.  Banner  of  the 
839Z.  Is.  Id,  and  interest.  Will  you  be 
good  enough  to  render  a  perfect  account 
to  the  present  time  P 

"  There  is  not  any  wish  to  meet  you 
adversely,  but  as  Mr.  Banner  is  a  trustee 
he  must  make  such  enquiries  and  take 
such  objections  as  will  protect  him  from 
loss. 

"  We  think  it  is  well,  without  going 
into  all  the  items  of  the  so-called  account 
sent  on  the  28th  of  August,  1874,  to 
point  out  that  we  do  not  think  you  ought 
to  charge  for  interest  in  lieu  of  notice, 
either  on  the  Betriever  or  Georgian^  and 
that  the  17,739/.  Os,  4(2.  is  not  sufficientlv 
explained.  We  ought  to  have  the  detail 
shewing  how  that  is  arrived  at,  as  Mr. 
Preston  was  merely  your  agent,  and  his 
receiver  was  yours.  We  understand  the 
ship  sold  for  something  like  18,600Z. 


"  The  writer  and  one  of  the  partnerB 
in  Messrs.  Banners  ft  Son  will  be  in 
London  on  Monday  next.  If  you  will 
make  an  appointment  by  Friday  or 
Saturday  we  can  arrange  an  interview, 
when  doubtless  the  variouB  questions  may 
be  satis&ctorily  arranged." 

Mr.  Berridge  answered  on  the  27th : — 

"  I  am  in  receipt  of  your  letter,  .  .  . 
and  in  reply  to  your  request  for  an  inter- 
view, beg  to  say  I  shall  be  happy  to  meet 
you  at  Mr.  Preston's  office  on  Monday 
next,  at  7  o'clock." 

In  December,  1879,  Messrs.  Martin, 
the  plaintiff's  solicitors,  wrote  again  to 
Berridge : — 

"  The  Oeorgian, 
^*  We  are  still  without  the  particnlars 
asked  for  in  our  letter  of  the  24th  of 
November,  and  promised  by  you  at  oar 
interview  in  London.  We  must  ask  joa 
to  let  us  have  the  accounts  by  return  of 
post,  so  that  the  matter  may  be  properly 
settled.  Will  you  be  good  enough  also 
to  send  us  the  authority  to  Mr.  Preston 
to  concur  in  the  payment  out  of  the 
money  in  the  bank  in  nis  and  the  owner's 
name  to  Mr.  Banner." 

Mr.  Berridge  replied  on  the  30th  of 
December,  1879  :— 

''....  Since  my  removal  here  my 

fapers  have  been  in  a  very  confused  state, 
will  endeavour  to  find  Uiose  relating  to 
the  Oeorgian,  and  as  soon  as  I  have  done 
so  will  write  you  thereon.  The  whole 
matter  should  be  disposed  of  at  the  same 
time." 

On  the  3rd  of  January,  1880,  Mr. 
Berridge  wrote  again  : — 

"  In  accordance  with  your  request  I 
enclose  a  copy  of  Mr.  Preston's  acconnt, 
by  which  you  will  see  how  the  sum  of 
17,739Z.  0«.  4d.  was  arrived  at.  The 
vouchers  for  payments  will  be  at  your 
service  for  examination  at  any  time. 

•*  There  will  be  some  debits  on  Circas- 
nan  account  to  charge  to  the  Oeorgyin 
account." 

The  writ  was  issued  on  the  5th  of 
March,  1880.  The  plaintiff  asked  for  an 
account  of  what  was  due  t'O  Berridge  on 
bis  mortgage,  and  of  the  proceeds  of  ^ 
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and  other  moneTS  credited  1^  him,  and 
Ibr  payment  of  the  balance  with  interest, 
and  of  the  839Z.  and  95Z.,  to  the  plaintiff. 

The  defendant  paid  into  Conrt 
829Z.  8«.  lOi.,  being  the  balance  appear- 
ing on  the  account  sent  by  kun  to  M.  W. 
Banner  on  the  28th  of  Augast,  1874; 
dJHclaimed  any  intereat  in  the  839Z.  and 
95Z. ;  and  pleaded  the  Statute  of  Limita- 
tions. 

The  defendant  Ohalmers  disclaimed 
and  was  dismissed,  and  the  action  was 
also  disoontinaed,  by  leave,  against  Pres- 
ton, he  having  paid  over  the  839Z. 

Mr.  Bighy  and  Mr.  Woarmingion^  for 
the  plaintiff. — The  Statate  of  Limita- 
tions does  not  apply,  there  being  a  trost 
sufficient  to  defeat  it — 

TofMier  ▼.  Heard  (xili  tupra). 
[Kat,  J.,  mentioned 
Kirktoood  t.  Thompson^  2  Hem.  ft  M. 
392 ;  2  De  Gex,  J.  ft  S.  618 ;  34 
Law  J.  Bep.  Chanc.  305,  501 ; 
and 

Locking  t.  Fa/rkeTy  42  Jjaw  J.  Bep. 
Ohanc  257 ;  Law  Bep.  8  Ohanc. 
80.] 
Those  cases  only  shew  that  a  mort- 
gage is  a  mortgage — 

In  re  AJ^on^  Law  Bep.  11  Oh.  D. 
284— 
they  do  not  negative  the  trust  of  snrplns 
proceeds  of  sale,  which  would  prevent 
the  statute  being  set  up — 

Burdick  v.  Oarrick^  89  Law  J.  Bep. 
Chanc.  369;  Law  Bep.  5  Chanc. 
283; 
WiUon  V.  Tooker,  5  Bro.  P.O.  193 ; 
Kemp   V.    WeMrooky   1   Yes.    sen. 
278. 
At  any  rate,  the  correspondence  sup- 

Slies    a    sufficient  acknowledgment    to 
isplace  the  bar  of  time.    An  acknow- 
ledgment of  an  account  open  is  enough — 
Prance  v.  Sympson^  |[ay,  678 ; 
Banning  on  JAmUaMons^  p.  45 ; 
Bdmonde  v.  Ooater^  15  Beav.  415; 

21  Law  J.  Bep.  Chanc.  290 ; 
OoUedge  v.  Ham,  8  Bing.  119 ;  10  B. 
Mo.  431 ;  8  Law  J.  Bep.  (o.s.) 
C.P.  184. 
An  admission  of  a  right  to  have  the 
account  taken  is  enough — 

In  re  The  Biver  Steamer  Oompwnyi 
Vol.  60. — Cbahc. 
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MUchelVs    Claim,    Law    Bep.    6 
Chanc.  822. 
There  are  other  cases  as  to  the  effect 
of  applying  for  an  account — 

akeai  V.  Lindsay,  46  Law  J.  Bep. 
Ezch.  249 ;    Law  Bep.  2  Ex.  D. 
316; 
Qiuinoey  v.  Sharpe,  45  Law  J.  Rep. 
Ezch.  347 ;  Law  Bep.  1  Ex.  D.  72. 
Mr.  Northmore    Lawrence  (with  him 
Mr.  Higgine),  for  the  defendant. — ^There 
is  no  express  trust  to  take  the  case  out 
of  the  statute.    On  the  Act  of  James  1 
a  dear  distinction  was  drawn  between 
express  and  constructive  trusts  in 
Beckford  v.  Wade,  17  Ves.  87. 
On  this  point  he  also  referred  to 
Fetre  v.  Petre,  1  Drew.  871 ; 
Lockie  v.  Loekie,  Prec.   in  Chanc. 
518, 
mentioned  iu 

Knox  V.  Oye,  42  Law  J.  Bep.  Chanc. 
234 ;   Law  Bep.  5  E.  ft  L  App. 
656; 
Hovenden  v.  Anneeley,  2  Sch.  A  Lef. 

607; 
Waieen  v.  Woodman,  Law  Bep.  20 
Bq.  721. 
•   The  acknowledgment  here  is  insuffi* 
cient,  if  the  statute  applies — 

In  re  Hindmarsh,  1  Dr.  ft  S.  129. 
The  only  authori^  against  me  is  the 
opinion  of  Hellish,  L.J. — 

In  re  The  Biver  Steamer  Company, 
Law  Bep.  6  Chanc.  at  p.  828. 
Merely  sending   an   account  is   not 
enough. 
He  referred  to 

Franois  v.  Ha/wkesley,   1  E.   ft  E. 

1052 ;  28  Law  J.  Bep.  Q.B.  370 ; 

Boutiedge  v.  Bameay,  8  Ad.  ft  £. 

221 ;  7  Law  J.  Bep.  Q.B.  156; 
Hart  V.  Prendergast,  14  liee.  ft  W. 
741 ;  15  Law  J.  Bep.  Exch.  223 ; 
Spong  V.  Wright,  9  Mee.  ft  W.  629 ; 

12  Law  J.  Bep.  Exch.  144 ; 
WUUoms  V.  GhiffUh,  3  Exch.  Bep. 

385  ;  18  Law  J.  B^.  Ex.  210 ; 
OookriU  V.   Sparke,  1   Hurl,  ft  C. 
699 ;  82  Law  J.  Bep.  Exch.  188. 

Eat,  J. — This  action  is  brought  by 
the  second  mortgagees  of  the  ship  OecT' 
gian  against  the  first  mortgagee  and  the 
trustee  in  bankruptcy  of  the  mortgagor. 

4M 


634 


CHANCEBT  DIVISIOir. 


[N.& 


Banner  ▼.  Berridge, 

The  ship,  which  was  Bold  in  Decemher, 
1873,  under  the  statatory  power  of  sale, 
did  not  produce  enough  to  paj  in  fall 
the  first  and  second  mortgagees ;  and 
the  principal  question  is  whether  the 
action  brought  to  make  the  first  mortga- 
gee account  fails  by  reason  of  the  Sta- 
tute of  Limitations.  The  sale  having 
been  made  in  December,  1873,  the  pur- 
chase-money was  received  by  the  defen- 
dant in  Januanr,  1874,  and  just  over  six 
years  from  that  time  the  action  is 
brought,  and  to  it  the  defendant  pleads 
the  Statute  of  Limitations.  The  first 
reply  to  that  defence  is  that  Berridge 
was  bound  by  an  express  trust  as  to  the 
moneys  received  by  him  on  the  sale.  In 
this  case  there  was  no  express  trust  in 
writing.  There  is  an  ordinary  kind  of 
express  trust  in  mortgages  of  land, 
where  the  mortgage-deed  expresses  that 
the  mortgagee  selling  shall  hold  the 
surplus  purchase-moneys,  after  payment 
of  the  expenses  and  of  his  principal  and 
interest,  in  trust  for  the  mortgagor,  his 
heirs  or  assigns.  There  is  nothing  of 
that  kind  expressed  here.  The  power  of 
sale  which  was  put  in  force  was  the  sta- 
tutory power  under  the  Merchant  Ship- 
ping Act,  1854,  contained  in  section  /I 
of  the  Act.  The  section  says  that  every 
registered  mortgagee  shall  have  power 
alMolutely  to  dispose  of  the  ship  or  share 
in  respect  of  which  he  is  registered,  and 
to  give  effectual  receipts  for  the  pur- 
chase-money. In  that  provision  there  is 
plainly  no  express  trust  of  the  purchase- 
money.  But  then  I  was  referred  to 
cases,  of  which  I  will  mention  one  or 
two,  to  shew  that  a  mortgagee  selling 
under  that  power  became  affected  wiw 
an  express  trust.  The  first  case  I  will 
notice  was  Tcrnner  v.  Heard,  There  I 
observe  that  the  Master  of  the  Bolls,  in 
his  judgment,  carefully  puts  the  case, 
not  on  the  ground  of  the  defendant 
being  mortgagee,  but  on  a  separate  and 
distinct  ground.  He  says,  ''The  ques- 
tion in  this  case  is  as  to  costs,  which  are 
claimed  by  both  sides."  It  was  only  a 
question  of  costs.  Then  he  says,  *'  I  am 
c^  opinion  that  this  is  not  a  case  in  which 
the  principles  which  obtain  in  a  suit  be- 
tween mortgagees  are  applicable ;  I  think 
it  distinguishable.    It  is  a  case  of  this 


description:  The  defendant  was  firrt 
mortgagee  of  a  ship,  the  plaintiff  was  the 
second.  The  defendant,  with  ^e  sanc- 
tion and  authority  of  the  plaintiff,  sold  it 
at  Amsterdam,  and  received  the  pro- 
ceeds of  the  sale.  •  Being  entitled,  in  the 
first  place,  to  the  amount  due  on  his 
mortmge  and  the  expenses  of  the  aale  of 
the  ship,  and  there  being  a  surplus,  he 
was  bound  to  account  to  the  plaintiff  in 
the  character  of  trustee."  The  Master  of 
the  Rolls,  if  I  understand  him,  carefbUy 
distinguishes  the  case  from  the  ordinarf 
case  of  a  mortg^agee  selling,  and  holds 
that,  because  the  ship  was  sold  by  ar- 
rangement between  uie  two  who  were, 
both  of  them,  interested  in  the  property, 
the  one  who  received  the  money  was 
trustee  of  the  surplus  for  the  other. 
That,  therefore,  is  no  authority  that  a 
mortgagee  selling  a  ship  under  the  sta- 
tutory power  is  a  trustee. 

Kem'p  V.  Wesihrook  is  not  the  case  of  a 
mortgagee  at  all,  and  the  pledgee  had  no 
power  to  give  receipts.  It  gives  no  as- 
sistance in  this  case. 

Then,  enquiring,  upon  general  princi- 
ples, what  does  constitute  an  expreas 
trust,  I  am  referred  to  Peire  v.  Pehne. 
yice-Ghancellor  Kindersley  comments  as 
follows  on  the  25th  section  of  3  ft  4  WilL 
4.  c.  27  (which  section,  I  may  observe, 
seems  now,  hj  the  effect  of  the  Judica- 
ture Act,  to  apply  to  personalty  as  weQ 
as  land)  :  '*  The  25th  section  is  also  con- 
fined to  express  trusts — that  is,  irasto 
expressly  declared  by  a  deed  or  a  will  (x 
some  ouier  written  instrument;  it  does 
not  mean  a  trust  that  is  to  be  made  out 
by  circumstances ;  the  trustee  must  be 
expressly  appointed  by  some  written  in- 
strument, and  the  effect  is  that  a  person 
who  is  under  some  instrument  an  express 
trustee,  or  who  derives  title  under  such 
a  trustee,  is  precluded,  how  long  soever 
he  may  have  been  in  enjoyment  of  the 
property,  from  setting  up  the  statute, 
^ut  if  a  person  has  been  in  possession, 
not  being  a  trustee  under  some  instnu 
ment,  but  still  being  in  under  such  oir- 
cumstanoes  that  the  Court»  on  the  prm- 
dples  of  equi^,  would  hold  him  a  trus- 
tee, tiien  the  25th  section  of  the  statute 
does  not  apply,  and  if  the  possession  of 
such   a  oonstructive   trustee   has  ood- 
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Bamner  t.  Berridge, 

tinned  for  more  than  twenty  years,  be 
may  set  np  the  statute  against  the  party 
who,  bat  for  lapse  of  time,  would  be  the 
right  owner.  That  is  the  oonstmction 
that  I  pat  on  the  25th  section  of  the  sta- 
tute." 

I  do  not  think  that  this  passage  ex- 
haustiyely  defines  express  trusts,  for  it 
would  confine  the  term  in  that  section  of 
the  Act  to  trusts  expressed  in  a  deed. 

The  next  case  which  I  shall  mention 
shews  that  it  is  not  so  confined.  How- 
ever, Vice-chancellor  Eandersley's  ob- 
servations are  valuable— as  all  that  fell 
firom  him  was — in  attempting  to  draw  the 
distinction  between  an  express  trust  and 
a  constructive  trust.  In  Burdich  v.  Qar» 
rich  Lord  Hatherley  says,  "It  would 
indeed  be  a  strange  thing  if  this  Court 
should  be  obliged  to  hold  that  if  a  per- 
son, for  instance,  were  to  deposit  plate 
or  jewels  with  his  bankers,  intending  to 
be  absent  from  home  for  a  great  number 
of  years,  and  those  chattels  were  con- 
verted by  his  bankers  to  their  own  use, 
in  fraud  of  the  owner,  and  the  owner 
were  to  come  back  at  the  end  of  seven  or 
eight  years,  he  is  utterly  remediless, 
either  in  the  shape  of  an  action  at  law  or 
of  a  suit  in  this  Court,  because  the  deal- 
ing with  his  property  has  been  in  the 
nature  of  an  agency.  I  apprehend  that 
the  true  rule  applicable  to  these  cases  is 
to  be  found  in  the  case  of  Foley  v.  HiU 
(I),  where  it  is  dearly  stated  by  Lord 
Cottenham,  who  distinguishes  between 
the  confidence  reposed  in  a  fiEKstor  or 
agent  and  the  confidence  reposed  in  a 
person  who  is  merely  in  the  position  of 
banker.  A  mere  banker  who  takes 
charge  of  his  customer's  money  is  not  in 
any  fiduciary  relation  whatever  to  him 
with  respect  to  the  particular  coins  or 
notes  deposited,  because  it  is  the  ordi- 
naiT  course  of  trade  to  make  use  of  them 
for  nis  own  profit.  He  does  make  use  of 
them,  and  he  invests  the  money  deposited 
with  him ;  and  his  customer  does  not  re- 
quire froTXk  him  those  very  coins  or  ex- 
chequer bills  which  he  deposited  with 
him.  But  in  the  present  case  we  have 
an  agent  who  is  mtrusted  with  those 
funds,  not  for  the  purpose  of  being  re- 

(1)  2  H.L.  Caa.  36. 
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mitted  when  received  to  the  principal, 
but  for  the  purpose  of  being  employed 
in  a  particular  manner  in  the  purchase 
of  land  or  stock,  and  which  moneys  the 
&ctor  or  agent  is  bound  to  keep  totally 
distinct  and  separate  from  his  own 
money,  and  in  no  way  whatever  to 
deal  with  or  make  use  of  them.  How  a 
person  who  is  entrusted  with  fimds 
under  such  circumstances  difiers  from 
one  in  an  ordinary  fiduciary  position,  I 
am  unable  to  see.  That  being  so,  tlie 
Statute  of  Limitations  appears  to  me  to 
have  no  application  to  the  case." 

That  observation  enlarges  the  Vice- 
Chancellor's  definition  and  points  out 
that  a  man  having  no  property  in  goods, 
but  holding  them  bv  a  deposit  from  the 
real  owner  and  without  even  a  word  to 
declare  a  trust,  would  be  an  express 
trustee  within  Lord  Hatherley's  defimtion. 
In  the  case  of  Burdick  v.  Oarriek  itself 
there  could  be  no  doubt  about  the  trust, 
because  the  money  was  obtained  under  a 
power  of  attorney,  which  was  a  power  to 
collect  money,  and  therewith  to  purchase 
land,  and  to  procure  the  same  to  be  con- 
veyed to  or  in  trust  for  the  donor  of  the 
power,  and  to  invest  the  residue  of  the 
money  either  in  his  name  or  in  the  name 
of  any  other  person  in  trust  for  him. 
Therefore  there  was  as  plain  an  expression 
of  the  trust  as  could  well  be.  Stdl,  Lord 
Hatherley's  words  go  further — they  go 
to  a  case  where  the  property  belonging 
wholly  to  one  party  is  deposited  with 
another  for  the  benefit  of  the  depositor. 
Then  I  have  to  consider  if  the  facts  bring 
this  case  within  that  doctrine.  In  the 
first  place,  this  case  is  not  quite  analogous, 
for  the  mortgagee  has  himself  an  interest 
in  the  proceeds  of  sale  of  the  mortgaged 
property.  If  the  security  is  deficient  they 
would  belong  entirely  to  him.  Then  as 
to  the  general  distinction  between  the 
position  of  a  mortgagee  and  a  trustee 
properly  so  called,  I  referred  during  the 
argument  to  Kvrhwoad  v.  TAomjMon-— a 
case  in  which  Vice*  Chancellor  Wood 
adopts  with  approval  the  language  of  Vioe- 
Chfmcellor  Wigram  in  Dobson  v.  Land 
(2).  He  says,  referring  to  that  case  (at 
p.  400),  '*  The  question  were  was,  whether 

(2)  8  Hare  216;  19  Law  J.  Bep.  Chanc.  484. 
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a  mortgagee  in  posaeasion  who  in  the 
absence  of  covenant  insnred  the  property 
ooold  be  treated  as  haying  insnred  for  the 
benefit  of  the  mortgagor  and  be  allowed 
to  charge  the  premiams  agamst  him. 
The  Vice-Chanoellor,  after  stating  the 
argoment  that  the  mortgagee  was  a 
^rostee  for  the  mortgagor  in  respect  of  the 
policies,  says,  '  In  the  absence  of  autho- 
rity I  am  not  prepared  to  adopt  that 
oonclosion.  I  may  observe  that  I  do  not 
see  how  the  question  conld  be  affected  by 
the  circomstflmce  that  the  mortgagee  was 
in  possession.  Now,  that  a  mortgagee  is 
in  some  sense  a  trustee  for  the  mortgagor 
may  be  admitted ;  for  every  person  in  whom 
the  legal  estate  is  vested  with  a  beneficial 
interest  for  another  person,  in  a  sense  is 
a  trustee  for  that  person.  In  some  sense 
a  mortgagee  is  in  a  worse  position  than  a 
trustee ;  for  a  trustee  in  an  ordinary  case 
18  not  liable  to  a  decree  for  wilful  default, 
unless  a  special  casebe  proved  against  him, 
whereas  such  a  decree  is  merely  of  course 
as  against  a  mortgagee  in  possession.  On 
the  other  hand,  a  trustee  can  never  make 
a  benefit  to  himself  by  any  dealing  with 
the  trust  property ;  but  if  a  second  mort- 
gagee should  buy  in  the  first  mortgage 
lor  half  its  amount,  or  even  obtain  an 
assignment  without  consideration  from 
the  first  mortgagee,  I  can  have  no  doubt 
he  would  be  entitled  to  charge  the  mort- 
gagor with  the  full  amount  of  the  first 
mortgage  in  addition  to  his  own.  And 
other  cases  of  a  like  kind  might  be  put. '  " 
So  far  yice*Ghancellor  Wigram.  Now 
in  Kirkwood  v.  Thompson  Lord  Hatherley 
had  to  consider  the  case  where  the  second 
mortgage  was  in  form  a  trust  for  sale  and 
the  second  mortgagee  bought.  He  says, 
**  The  defendants,  no  doub^  were  trustees 
for  sale ;  but,  until  they  do  sell,  they 
cannot  on  this  account  be  put  in  a  worse 
position.  ...  I  see  no  difference  between 
the  case  of  an  ordinary  mortgage  and 
that  of  a  trust  for  sale.  It  is  not  such  a 
trust  as  would  enable  the  mortgagor  to 
file  a  bill  to  have  the  property  sold,  be- 
cause the  discretion  as  to  selling  or  not  is 
in  the  mortgagee  alone.  On  the  other 
hand,  the  mortgagee  cannot  file  a  bill  to 
foreclose,  but  is  lunited  to  his  remedy  by 
sale.  But  these  distinctions  make  no 
Bubsiautial   difference   in   his   position, 


which  is  that  of  mortgagee.**    That  cer. 
tainly  was  a  very  strong  decision,  becanae 
as  fair  as  words  could  go  there  was  atrost 
expressly.    Nevertheless,  Lord  Hatherkj 
said  tiiat  the  true  position  of  the  party 
was  that  of  mortgagee.    That  case  is 
commented  on  by  Lord  Justice  James  in 
Cooking  v.  Parker.     [His  Lord^p  stnted 
the  facts  in  the  latter  case.]   Lord  Justice 
James  said  (at  p.  40  of  the  report  in  Law 
Bep.  8  Ghanc), ''  It  is  said,  however,  ihat 
there  is  an  express  trust  in  the  deed  witli 
reference  to  the  sale  moneys.    The  Soli^ 
dtor-Gteneral  in  his  argument  admitted 
that  there  mk;ht  be  an  express  trust  with 
reference  to  the  sale  moneys  exactly  in  the 
same  way  as  where  a  mortgagee  sells 
under  the  powers  of  a  common  mortgage. 
In  that  case,  when  the  estate  has  been  sold, 
there  is  an  express  trust  of  the  surphiB 
money  for  the  mortgagor.    If,  then,  there 
had  been  any  allegation  in  this  bill,  or  any 
evidence   tbat   there  were  any  surplus 
moneys,  the  bill  might  have  been  sus- 
tained for  those  surplus  moneys.*'^  Earlier 
in  his  judgment  the  Lord  Justioe  com- 
ments on  Kirkwood  v.  Thompson :  "  I  am 
of  opinion  that  it  is  nothing  more  than  a 
common  mortgage  security  taken  by  way  of 
a  trust  for  sale,  and  taken  for  very  obvious 
reasons  in  the  name  of  a  third  person. 
Now  if  it  be  a  mere  mortgacra  security,  it 
appears  to  me  to  fall  entirdy  within  the 
languwe  of  the  late    Lord  Ohancellor, 
when  Vice-Chaucellor  Wood,  in  Ki/dnoood 
V.    Thompson.'*    He    quotes    the  words 
which   I  have  read  &om  Kirkwood  v. 
Thompson,    and    proceeds:    ''I  entirely 
concur  not  only  in  those  words  but  in  the 
spirit  of  those  words,  that  it  is  not  for  a 
Court  of  equity  to  be  making  distinctions 
between  forms  instead  of  attending  to 
the  real  substance  and  essence  of  the 
transaction."    Well,  then,  there  aie  a 
series  of  decisions  (there  ate  other  oases 
besides    those    I    have   gone    through) 
shewing  that  even  where  the  words  are 
emphatic  the  Court  is  loth  to  hold  a 
mortgagee  to  be  a  trustee.    Thelastcase, 
of  Ooeking  v.  Parker^  shews  that  even  an 
ordinary  express  trust    of    the  surplus 
moneys  is  not  a  trust  enforceable  by  the 
mortoagor  except  as  to  surplus  moneys. 
But  I  have  here  no  such  express  trust  at 
all ;  and  I  am  asked  to  hold  that  a  simple 


Vol.  60.] 

Bmmair  y.  Bemdge, 

morigage  creates  an  express  tmst.  I 
most  look  at  the  conaequenoes.  l£  the 
doctrine  snggested  is  right,  any  mortgagor 
might  file  a  bill  alleging  a  sarplns,  and 
compel  the  mortgagee  to  aooonnt,  though 
no  acknowledgment  had  been  made  within 
twenty  years.  That  would  be  a  very 
serions  position  for  mortgagees,  and  I 
should  be  '^ory  reluctant  to  conclude  that 
to  be  law.  out  the  true  principle  in 
these  cases,  where  there  is  no  expressed 
tmst,  is  that  no  tmst  can  arise  until  it  is 
shewn  that  there  is  a  surplus.  The  trust 
then  arising  seems  to  be  a  constructive 
trusty  only  arising  when  it  is  shewn  that 
there  is  a  surplus.  If  so,  the  ordinary 
rule  of  equity  would  apply,  that  after  the 
bar  by  statute  nobody  could  go  into 
evidence  to  raise  that  trust — ^that  is,  to 
shew  a  surplus  in  order  to  raise  the  trust. 
Therefore  the  case  attempted  to  be  laised 
by  the  plaintiff  against  the  first  mort- 
gagee is  not  good.  If  there  were  a 
surplusi  he  would  be  a  trustee  of  it ;  but 
after  six  years  the  statute  is  a  bar ;  and 
the  Court  acting  by  analogy  to  the  statute 
would  prevent  the  constructive  tmst  from 
being  raised. 

But  then  it  is  said  there  was  an 
acknowledgment.  Upon  the  law  as  to 
that  some  cases  were  referred  to.  In 
Pranee  v.  SjfmpBon  Lord  Hatherley  says, 
referring  to  the  letters  on  which  the 
question  there  turned,  "The  plaintiff's 
letter  is,  '  A'Beckett  before  he  goes 
ought  to  settle  the  Bridgewater  and 
Minehead  account ; '  and  that  expression 
alone  seems  to  bear  strongly  the  meaning 
that  there  was  a  balance  which  ought  to 
be  paid  to  the  plaintiff.  The  letter  con- 
tinues, '  Because  if  he  is  under  any  idea 
that  there  is  a  balance  due  to  him 
he  18  grossly  mistaken,  as  such  balance 
is  due  to  yours  ever,  Y.  Prance.'  The 
answer  to  that  letter  is,  '  My  dear 
Prance. — ^Bridgewater  and  Minehead. — ^I 
have  had  a  long  talk  with  my  partner 
about  this  matter.  He  says  and  in- 
sists that  there  is  a  large  balance  coming 
to  him,  but  I  have  put  the  matter  right 
with  him,  and  you  and  I  must  go  into  it 
and  settle  the  account.'  It  may  be  said 
that  there  is  some  ambiguity  in  this,  but 
the  following  words  entirely  remove  it; 
and  I  should  have  thought,  even  without 
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them,  that  settling  the  account  meant  by 
paying  any  balance  that  might  be  due. 
The  letter,  however,  continues  :  '  I  have 
allowed  him  a  sum  to  satisfy  him,  as,  if 
you  remember,  there  was  I,OOOZ.  paid  to 
you  for  your  preliminary  expenses  to  be 
accounted  for.  It  is  necessary  that  we 
should  sit  down  to  this  matter  and  put  it 
on  the  square.'  What  can  that  mean 
but  an  engagement  that  any  balance  that 
might  be  due  should  be  paid  P  It  is 
argued  that  the  claim  referred  to  in  this 
letter  is  of  money  due  from  or  to 
A'Beckett ;  but  the  plaintiff  could  not  at 
that  time  have  such  an  account  with  him 
alone,  for  he  was  one  of  the  partners  in 
the  firm  of  A'Beckett  A  Sympson,  and  no 
account  is  stated  in  the  bill,  nor  did  any 
account  apparently  exist  between  him 
and  the  plaintiff  simply.  The  plaintiff 
says  to  Sympson,  '  Your  partner  is  going 
abroad  and  ought  to  settle  this  account  be- 
fore he  goes.  The  answer  is, '  I  have  put 
it  right  with  my  partner,  and  you  and  I 
must  go  into  it  and  settle  the  account^ 
and  we  must  put  this  matter  on  the 
square.'  I  am  of  opinion  that  these  letters 
contain  a  sufficient  acknowledgment  of 
the  existence  of  an  unsettled  account." 

That  case  I  take  to  decide  that  the 
letter  contained  not  merely  an  admis- 
sion of  an  unsettled  account,  but  an  en- 
gagement to  pay.  However,  a  different 
view  of  the  case  was  taken  by  a  most 
learned  Judge  in  In  re  Ths  Eiver  Sieamer 
Oompany.  Lord  Justice  Mellish  there 
says,  "A  variety  of  cases  have  been  cited, 
but  in  my  opinion  every  one  of  them  is 
perfectly  within  the  rule  laid  down  by 
Lord  Chief  Justice  Jervis,  to  which  I 
have  referred  " — having  previously  cited  a 
passage  from  JerMi  New  EuUsj  p.  350^ 
(a).  He  then  refisrs  to  Prawie  v.  Bymp* 
son  in  these  terms :  "  Lord  Hatherley 
acted  strictly  in  accordance  with  the 
rule."  Those  words  are  very  important, 
because,  whether  his  version  of  Prance  v. 
Sympaan  is  accurate  or  not^  he  oays  that 
dedsion,  according  to  his  version  of  it, 
was  according  to  the  rule.  Then  he  gives 
his  version  of  Pra^ioe  v.  Sympson :  '*  From 
that  the  Yice-Chancellor  inferred  that 
there  was  a  promise  to  pay  what  might 
be  found  due  on  the  taking  of  that  ao- 
count^  just  as  here  we  might  infer  from 
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the  promise  to    refer  to   arbitration  a 

gromifle  to  pay  what  the  arbitrators  might 
ave  found  due  if  the  arbitration  had 
taken  place.  With  that  all  the  other 
authorities  are  perfectlj  consistent." 

Now  I  venture  to  saj  I  doubt  whether 
that  is  a  precisely  accurate  description 
of  France  ▼.  Sympaon,  for  in  that  case  the 
yice-Ghancellor  found  not  merely  an  ad- 
mission of  an  account  being  open,  but  he 
also  found  in  the  reference  to  settlement 
a  promise  to  pay.  But,  be  that  as  it 
may,  In  re  TJie  Biver  Steamer  Oompam/ 
shews  the  opinion  of  Lord  Justice  Mellish, 
that,  if  there  is  an  admission  of  an  ao« 
count  to  be  taken  and  a  right  to  take  it,  it 
is  consistent  with  the  cases  to  infer  from 
that  a  promise  to  pay.  That  seems  to  me  to 
be  reasonable.  An  unqualified  admission 
of  a  debt  implies  a  promise  to  pay.  So  it 
seems  to  follow,  if  there  is  an  admission 
of  a  pending  account  which  either  "^Tij 
is  at  liberfy  to  examine,  you  have  an  ad- 
mission  from  which  you  may  infer  a  pro- 
mise to  pay. 

Then  do  the  letters  here  bring  the  case 
within  the  rule  P  [EBs  Lordship  read  the 
letter  of  the  28th  of  August,  1878.]  Li 
that  letter  was  enclosed  an  account  bring- 
ing out  a  balance  of  3292.  due  from 
Berridge  in  respect  of  the  Oeorgia/n 
mortgage,  subject  only  to  a  claim  on  the 
other  e^e  and  to  liaw  charges  not  paid. 
There  was,  therefore,  an  admission  that  a 
balance  was  due  to  tlie  plaintiff  as  second 
mortgagee  imlees  the  daiinaBwept  itaway. 
Then  he  offers  to  furnish  explanations 
with  reference  to  the  account.  So  that 
this  letter  and  theaocountsentinare  aclear 
admission  of  a  pending  account  and  even 
an  admission  that  there  will  be  a  balance 
due  from  Berridge  unless  the  claim  for 
law  charges  should  be  exorbitant.  Besting 
there,  the  evidence  would  be  enough  to 
take  the  case  out  of  the  stetute  ;  but  the 
matter  does  not  rest  there.  On  the  same 
day  he  writes  again  that  there  is  a  further 
sum  in  the  hands  of  Mr.  Preston,  thus 
making  it  more  probable  that  something 
would  be  coming  to  the  second  mort- 
gagee. Then  there  is  the  letter  of  the 
803i  of  October,  1874.  By  section  13  of 
the  Mercantile  Law  Amendment  Act 
this  letter,  though  written  bv  an  agent, 
may  be  a  sufficient  acknowledgment.    It 


pute  it  beyond  doubt  that  in   October, 
1874,  Mr.  Berridge  was  prepared  to  pay 
over  the  balance.    The  matter  slept  till 
the  letter  of  Messrs.  Martin  of  the  24ih 
of  November,  1879,  which  was  answered 
on  the  27th.     [His  Lordship  read  these 
letters.]    In  December,  Meaers.  Martin 
wrote  again,  and  the  answer  to  that  letter 
is  also  very  material.    With  obvious  le- 
ference  to  a  request  contained  in  Measn. 
Martin's  letter  to  authorise  Mr.  Pieatoii  to 
pay  out  the  money  in  his  name,  Mr.  Ber* 
ricige  in  effect  says,  *'  I  decline  till  the 
account  is  settled."    The  conespondeooe 
continues,  and  on  the  3rd  of   January 
Mr.  Berridge  writes  again.     Eveiy  line 
of  that  letter  shews  that  he  treated  the 
account  as  being  perfectly  open  and  un- 
settled.   The  result  of  the  oone^Kmd- 
ence,  to  my  thinking,  is  a  dear  admiaaion 
by  the  defendant  that  there  was  an  ac- 
count open  which  required  to  be  arranged 
and  vouched,  and  a  promise  that  he  would 
pay  what  was  due.  It  therefore  beoomea 
unnecessazy  to  call  in  aid  the  words  of 
Lord  Justice  Mellish,  because  Ihavehon, 
besides  an  acknowledgment  of  an  open 
account,  a  clear  promise  to  pay  what 
might  be    due.    The    operation  of  the 
stetute  is  avoided  by  a  simoient  admow- 
lodgment.    There  will  be  the  usual  m> 
count    directed    with    regard     to    the 
Oe&rgian  mortgage  as  agiunst  a  mort- 
gagee in  possession  from  the  time  when 
tiie  defendant  took  possession. 

Another  question  submitted  to  me  was 
whether  certain  items  are  properly 
chargeable  against  the  second  mortgagee. 
First,  interest  in  lieu  of  notice  is  claimed 
with  regard  to  the  Retriever  mortgitgB. 
The  question  is,  whether  moneys  due  in 
respect  of  that  mortgage  can  oome  into 
the  account  at  all.  At  Christmaa,  1871, 
the  Betriever  was  posted  as  missing,  and 
the  insurance-moneys  on  her  were  paid, 
and  received  by  Berridse  more  than  a 

?ear  before  the  sale  of  the  Oeorgiam. 
'he  only  way  in  which  the  Relineeer 
account  could  be  brought  into  tiie  aoooont 
of  the  Qeorgia/n  would  be  by  tacking,  and 
owing  to  the  &ct  that  the  JMrMwr  had 
ceased  to  exist,  that  is  inadmissihle,  aa 
appears  by  the  case  of  E»  parte  WSUam 
(3). 

(8)  Ante,  187 ;  Law  Bep.  18  Ch.  D.  117. 
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The  next  point  is  with  regard  to  in- 
terest in  lien  of  nofcioe  on  the  Oeargian. 
The  agreement,  .contemporaneoos  with 
the  mortgage,  expressed  that  interest 
was  to  be  paid  half-jearlv  in  advance. 
Theiefore  on  the  1st  of  Jannaxy,  1874, 
there  wonld  be  half  a  year's  interest  pay- 
able in  adyanoe.  But  what  were  the  facts  P 
Before  that  1st  of  January — that  is  to  say, 
on  the  10th  of  December,  1878— Mr.  Ber- 
ridge  had  contracted  to  sell  the  ship  and 
reoeiyed  the  deposit.  The  purchase  was 
to  be  completed  within  thirty  days,  which 
wonld  extend  over  the  1st  of  January. 
Still  he  had  before  that  date  contracted 
to  sell,  and  the  purchase-money  might 
have  been  received  sooner :  it  was  in  fact 
reoeiyed  on  the  Srd  of  January.  Now,  if 
a  mortgagee  has  yoluntarily  sold  the 
mortgaged  property  before  the  day  when 
interest  becomes  payable  in  advance,  and 
receives  &e  purchase>money  two  days 
after,  it  would  be  in  the  highest  degree 
inequitable  to  allow  him  interest  for  a 
period  during  which  (except.for  two  days) 
he  has  the  money  in  his  pocket.  I  will, 
therefore,  allow  interest  only  down  to 
the  Srd  of  January. 

There  will  be  the  usual  decree  against 
Berridge,  as  mortgagee  in  possession,  and 
he  will  pay  the  plaintiff's  costs  up  to  and 
including  the  hearing. 

Mr.  Lawrenee  observed  that  the  plain- 
tiff's pleadings  did  not  seek  an  account 
with  wilful  de&ult ;  and  Mr.  Bighy  did 
not  press  for  this. 
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SolicitoiB— W.  W.  Wjime  k  Son,  a^to  icx  T.  & 
T.  Martin,  liyerpool,  for  plaintiff;  Hollams, 
Son  &  Coward,  for  defendant. 


[IN  THE  COUBT  OF  APFEAL.] 
Jamss,  L.  J.   ^ 

S?f]7'  ^t'^V  I  In  re  pabkbb.    bbntham  v. 
0<«JOK.  L.J.  V 

April  4.     J 

Wm—CHfl  to  Second  Oounne^Excltuion 
of  OhUdren  a/nd  OrandehUdren  of  First 
Oortsins. 

Bequeet  of  one-third  to  first  eoueine^ 
and  two-ihirda  to  second  cousins: — Held 
(affirming  the  Mastbb  or  thb  Rolls),  that 
the  words  "  second  cousins  "  did  not  include 
a  son  or  a  grandson  of  a  first  cousin. 

This  was  an  appeal  from  a  decision  of 
Jessel,  M.R.,  upon  a  Special  Oase,  hold- 
ing  that  a  gift  to  a  testator's  **  second 
cousins"  did  not  include  a  son  or  a 
grrandson  of  a  first  cousin.  The  case  is 
reported  below  (49  Law  J.  Bep.  Ohano. 
587). 

Mr,  Ohitty  and  Mr,  Byme^  for  a  son  and 
a  grandson  of  a  first  cousin,  oontended 
that  the  words  "  second  cousins  "  had  on 
the  authorities  no  technical  meaning,  but 
would  include  all  cousins  intermediate 
between  first  cousins  and  second  cousins. 
They  cited  the  same  cases  as  were  cited 
below,  and,  in  addition. 

Blade  v.  Fooks,  9  Sim.  386;  8  Law 

J.  Bep.  Ohanc.  41 ; 
In  re  BUnoev^s  Trusts^  42  Law  J.  Bep. 
Ohanc.  24;  Law  Bep.  6  Ohano. 
851; 
and  endeavoured  to  produce  evidence  to 
shew  that  the  testator  was  in  the  habit  of 
calling  the  children  of  first  cousins  second 
cousins  on  the  authority  of 

Gramt  v.  Grani,  89  Law  J.  Bep.  O.P. 
140,  272 ;  Law  Bep.  5  O.P.  380, 
727. 
Mr,  Bagshawe  and  Mr,  Wiglesworth^  for 
second  cousins,  were  not  called  upon. 

Jambs,  L.J. — 1  am  of  opinion  that  the 
decision  of  the  Master  of  the  Bolls  must 
be  affirmed.  I  think  that  he  has  made 
good  his  observations  as  to  theoase  before 
Lord  Kenvon— Ifoyott  v.  MayoU  (1),  and 
I  agree  with  him  in  thinking  that  it  does 
not  decide  what  is  stated  in  the  head 

(1)  2  Bio.  CO.  126. 
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^  r$  Parker,  App. 

note.  In  Bilcocks  y.  Bell  (2)  tbe  will 
mentions  the  first  or  second  ooosins  of 
the  testator  or  the  representatiyes  of 
snch  first  or  second  cousins,  and  the 
word  "  representatiyes  "  might  yery  pro- 
perly be  taken  as  meaning  "  descendants  " 
or  as  statutory  next-of-km.  The  observa- 
tion of  Lord  Gottenham  in  Scmderson  y. 
Bayley  (3)  as  to  the  principle  of  Mayott 
y.  MiMfott  (1),  SUcocks  y.  Bdl  (2)  and 
Charge  y.  Qoodyer  (4)  does  not  extend  to  a 
oase  like  this,  or  affirm  any  such  principle 
as  is  here  contended  for.  In  that  oase, 
although  endeayouring  to  find  a  principle 
in  those  cases,  he  was  shewing  that  they 
did  not  affect  the  case  before  him.  Those 
were  cases  of  gifts  to  first  and  second 
cousins,  and  meant  to  include  all,  and  he 
considered  the  principle  of  those  cases  to 
be  that  a  gift  to  first  and  second  cousins 
equally  meant  to  include  all  intermediate 
persons.  Here  there  were  two  distinct 
gifts  not  united  in  any  way,  one  to  first 
cousins  and  the  other  to  second  cousins. 

It  appears  to  me  that  this  case  is  new, 
and  we  shall  not  be  shaking  any  old 
oases,  for  we  do  not  consider  them  appli- 
cable. 

Bbbtt,  L.J. — I  think  the  decision  of 
the  Master  of  the  Rolls  was  right.  It 
seems  to  me  that  where  words  hkve  ob- 
tained a  generally  accepted  meaning  by 
the  generflJily  of  mankind,  they  ought  to 
be  construed  according  to  that  general 
meaning  in  a  will  unless  it  is  clearly 
shewn  by  the  context  that  they  are  to  m 
used  in  a  different  sense.  There  are  two 
phrases  in  this  will  which  have  obtained 
a  general  meaning.  The  words  ''first 
cousins ''  haye  obtained  such  a  meaning, 
and  so  haye  the  words  '*  second  cousins." 
I  agree  with  the  Master  of  the  Bolls  in 
thiiSdng  that  the  cases  cited  do  not  lay 
down  any  general  principle  of  construc- 
tion at  all,  but  each  was  decided  on  its 
own  merits ;  but  if  any  general  principle 
was  laid  down  as  is  suggested  hy  Lord 
Gottenham  in  Sanderson  y.  Bayley ^  it 
does  not  apply  to  a  gift  like  that  in  this 


OoTTON,  L.  J. — ^If  any  general  rule  of 
oonstraction  applicable  to  this  oase  has 

(2)  1  Sim.  &  S.  301 ;  1  Law  J.  Hep.  Ohanc 
187. 

rs)  4  M7I.  &  Gir.  56 ;  8  Law  J.  Bep.  Chanc.  18. 
(4)  8  Buss.  140. 


been  laid  down  by  the  auihoritieB^  tibe 
Court  ought  to  be  slow  to  nuaka  ezoep- 
tions  or  to  depart  firom  it^  but  we  must 
not  assume  that  the  oonstroetioii  appli- 
cable to  a  word  in  one  form  of  gift  must 
be  applied  to  it  when  it  ooeurs  in  another. 
In  my  opinion  the  distinction  between  the 
present  case  and  the  cases  wbiidi  haye 
been  cited,  appears  by  the  obeeryatioiis  of 
Lord  Gottenham,  where,  referrmg  to  ^be 
cases,  he  says,  "  In  all  those  cases  the  gift 
was  to  all  the  testator's  first  and  seoond 
cousins,  and  in  all  first  coubiiib  onoe  ra- 
moyed  were  held  to  be  entitled,  but  not 
because  they  were  first  oonainsy  but 
because  they  were  within  the  degrees  of 
second  cousins."  His  Lordship  does  not 
say  whether  he  approyes  of  those  oases, 
it  not  being  necessary  for  the  porpoee  of 
his  decision ;  but  he  treats  the  rule,  if  any, 
to  be  this,  that  where  there  is  a  gift  to  one 
class  called  "  first  and  seoond  oonains,"  it 
ought  to  be  held  to  apply  to  all  persons 
within  the  limit  of  that  class. 

But  here  we  haye  no  gift  to  one  mixed 
class,  but  two  distinct  gifts  to  two  dis- 
tinct classes.  These  cases,  therefore,  do 
not  apply. 

The  OorjparaUon  of  BridgnoHhY.  OcUm 
(5)  is  a  direct  authority  against  tile 
okam  of  the  appellants.  I  agree-with  the 
Master  of  the  Rolls  that  the  three  cases 
cited  do  not  lay  down  any  general  rule. 

Ab  regards  the  application  to  admit  eri- 
dence  that  the  testator  waa  aoeuBtomed  to 
call  his  first  cousins  onoe  remoyed  seoond 
cousins,  that  is  answered  by  saying  that 
as  the  parties  chose  to  oome  here  on  a 
Special  Gase  eyidence  is  not  admissible.  I 
do  not,  howeyer,  at  adl  enconraffe  the  idea 
that  such  eyidence  could  be  admitted  in 
this  case.  The  gift  is  to  "second  cousins'' — 
that  is  a  weU-reoogniseddass,  and  on  the 
facts,  as  appears  firom  the  case,  there  are 
persons  answering  that  description.  The 
case  of  OnMd  y.  Atml  went  on  the  ground 
that  the  words  of  the  will  were  as  appli- 
cable to  one  party  as  to  another,  so  that 
there  was  a  latent  ambiguity.  Whether 
that  case  is  correct  or  not,  there  is  no 
such  ambiguity  here. 


Solioitonh-Bidfldale.  Gnddoek  &  Bidsdslt, 
for  W.  Hartley,  Settle,  Todn,  for  all 


(6)  15  Sim.  688. 
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THOBNBWBLL  V.   JOHNSON. 


Bacon,  V.C. 

1881 

Hay  6 

BesiricHve  Covenant — Retailer  of  Wine 
and  Beer — Covenant  by  Purchaser  of  Free^ 
hold — Breach  by  8ub4enant — Notice — 
Vendors  and  Purchasers  Act,  1874,  s.  2. 

A  sub'tenant  is  liahle  to  a  restrictive 
covenant  entered  into  by  the  purchaser  of 
the  freehold  for  himself  and  his  assigns, 
though  neith&r  the  sub-tencMt  nor  his  lessor 
has  actual  notice  of  it,  and  in  spite  of  the 
provision  of  section  2  of  the  Vendors  and 
Purchasers  Act,  1874,  preventing  the  ex^ 
aminaUon  of  the  title  to  the  freehold. 

In  the  conveyance  in  1875  to  F.  of  part 
of  a  building  estate  purchased  by  him,  F. 
covenanted  for  himself  his  heirs,  execu^ 
tors,  administrators  and  assigns  with  the 
owner  or  owners  for  the  time  being  of  the^ 
remainder  of  the  property,  not  to  carry  on 
the  trade  of  retailer  of  unnCj  spirits  or 
beer  on  the  land  purchased.  F,  lea^ted  to 
D,,  who  sub'leased  to  J.,  neither  D,  nor 
J.  having  actucU  notice  of  the  restriction, 
J.  opened  a  shop  for  the  sale  of  wine  and 
beer  to  be  consumed  off  the  premises. 

Upon  a  motion  for  an  injunction  by  T., 
the  purchaser  of  another  part  of  the  builds 
ing  estate, — 

Held,  that  J.  was  liable  to  the  covenant. 

Motion. 

In  November,  1874,  the  British  Land 
Company,  owners  in  fee  of  a  building 
estate  at  Dalwich,  put  it  np  for  sale  by 
anction  in  a  great  number  of  lots.  The 
lots  then  to  be  sold  (including  lot  648),  as 
well  as  other  lots  to  be  sold  aubseqaently 
(inclnding  lot  712),  were  marked  on  a 
plan,  upon  which  were  also  set  ont  stipu- 
lations relating  to  the  dijQTerent  lots.  At 
that  sale  T.  Firminger  bought  lot  648, 
some  of  the  stipulations  with  reference  to 
which  were,  that  the  trade  of  retailer  of 
wine»  spirits  or  beer  should  not  be  car- 
ried on  upon  it,  and  that  covenants 
should  be  entered  into  bv  the  vendors  and 
the  purchaser  of  each  lot  to  observe  the 
stipulations,  the  purchaser's  covenant  to 
be  with  the  vendors  and  the  other  owners 
for  the  time  being  of  the  land  to  which 
the  stipulations  related  (which  included 
lot  712).  On  the  conveyance,  dated  the 
Vol.  50. — Chaitc. 


2nd  of  January,  1875,  of  lot  648  to  Fir- 
min^r,  the  latter  covenanted  for  himself^ 
his  heirs,  executors,  administrators  and 
assigns,  with  the  vendors  and  the  owners 
or  owner  of  any  other  land  to  which  the 
benefit  of  the  stipulations  on  the  plan  was 
attached,  and  their,  his  or  her  respective 
heirs  and  assigns,  to  observe  the  stipula- 
tions. Firminger  subsequently  granted 
a  lease  of  lot  648  to  Dean,  who  built  a 
house.  No.  1,  Cyprus  Terrace,  upon  it, 
and  agreed  to  grant  a  lease  of  it  to  the 
defendant  from  Christmas,  1880.  The 
restrictive  covenant  was  not  mentioned 
in  the  lease  to  Dean  or  in  the  underlease 
to  the  defendant^  nor  did  the  latter  him- 
self enter  into  any  such  covenant,  nor 
had  either  he  or  Dean  any  express  notice 
of  it.  In  May,  1876,  the  plaintiff  pur. 
chased  from  the  British  Land  Company 
lot  712,  which  was  conveyed  to  him  in 
May,  1879.  Lot  712  was  exactly  oppo- 
site  No.  1,  Cyprus  Terrace.  The  defen- 
dant  had  opened  a  shop  for  the  sale  of 
wine  and  beer  to  be  consumed  off  the 
premisea. 

The  plaintiff  now  moved  for  an  interim 
injunction. 

Mr.  Marten  and  Mr.  Woodhouse,  for  the 
plaintiff. — ^It  has  been  held  that  the  sale 
of  wine  and  beer  to  be  consumed  off  the 
premises  is  a  breach  of  such  a  covenant 
as  exists  in  the  present  case — 

The  Bishop  of  8t.  Albans  v.  Bat* 

tersby,    47    Law    J.    Bep.    Q.B. 

571 ;  Law  Rep.  3  Q.B.  D.  359 ; 
The  London  and  Sulmrban  Land  and 

Budlding  Company  v.  Field,  Ante, 

p.    549;    Law  Bep.    16    Ch.   D. 

645; 
and  we  submit  that  the    defendant  is 
affected  with  constructive  notice  of  it, 
whether  his  lessor  was  precluded  from 
enquiring  into  the  freeholder's  title  or 

not — 

Wilson  V.   Hart,  35  Law  J.    Rep. 
Chanc.  569 ;  Law  Rep.  1  Chano. 
463; 
Fielden  v.  Slater,  38  Law  J.  Rep. 
Chanc.  379 ;  Law  Rep.  7  Ba.  523. 
Mr.  Millar  and  Ifr.   Dauney,  for  tho 
defendant. — 

Fielden  v.  Slater  (vl)i  supra) 
only  decides  that  we  are  fixed  with  the 

4N 
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notice  which  oar  lessor  had ;  bat  in  this 
case  he  had  no  notice,  and 

Carter  v.  WUliaim^  39  Law  J.  Rep. 
Chanc.  560 ;  Law  Rep.  9  Eq.  678, 
decides  that  the  rale  as  to  constractive 
notice  determined  in 

Fielden  y.  Slater  (ubi  sujpra) 
does  not  extend  to  a  sab-lessee.     Bat,  be- 
sides that,  the  Vendors  and  Parchasers 
Act,  1874,  has  been  passed  since 

Carter  v.  WiUiams  (ubi  supra), 
and  adds  to  its  strength ;  for  by  section  2 
a  lessee  is  precladed  from  enqoiring  into 
his  lessor's  title. 

Mr,  Marten,  in  reply. — ^In 

Carter  ▼.  WiUiams  (ubi  supra) 
the  restrictive  covenant  was  contained  in 
a  separate  agreement ;  so  an  inspection  of 
the  lessor's  title  woald  not  have  given  the 
lessee  any  notice  of  it. 

Bacon,  V.C— In  this  case  there  was  a 
contract,  between  the  persons  parchasing 
different  parts  of  an  estate,  that  the  enjoy- 
ment of  certain  of  those  parts  shonld  be 
sabject  to  restrictions,  and  the  land  now 
held  by  the  defendant  was,  in  fact,  con- 
veyed sabject  to  a  restrictive  covenant. 
That  restriction  is  inherent  in  the  posses- 
sion of  the  property  affected  by  it  into 
whosesoever  hands  it  may  come.  Notice 
or  no  notice  the  resalt  is  the  same.  All 
that  the  Vendors  and  Parchasers  Act, 
1874),  enacts  is,  that  a  lessee  shall  not 
be  able  to  compel  his  landlord  to  shew 
the  title  to  the  freehold,  so  that  no  pro- 
tection is  afforded  by  that  to  this  defen- 
dant. The  case  of  Carter  v,  WiUiams 
was  a  case  of  a  collateral  agreement, 
which  wonld  not  appear  on  the  title, 
and  has,  therefore,  no  application  to 
the  present  case.  The  other  aathorities 
are  clear  and  distinct;  bat  even  if  thafc 
were  not  so,  the  principle  is  plain  that 
upon  the  distinct  contract  between  the 
parties  the  property  is  sabject  to  this 
restriction  into  whosesoever  hands  it  may 
come.  The  plaintiff  is,  therefore,  entitled 
to  an  injunction  nntil  the  hearing  (1). 

Solicitors— S.  F.  LaDgham.  for  plaintiff;  E.  W. 
Parkes,  for  defendant. 


.,  M.R.  1 
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PATMAK   V,  HA&LAHD. 


[X)  See  next  case. 


Jessel, 
1881. 
May 

Lease — Restrictive  Covenant — Notice  of 
Lessor^ s  Title — BepreseniaHon  thai  no  suck 
Covenant  exists — Vendor  and  Purchaser 
Act,  1874.  (37  ^  38  F«rf.)>  «•  2.  suh^  1. 

A  lessee  has  constructive  notice  of  his 
lessor^s  title,  such  notice  being  of  the  usual 
title  dedudble  on  a  purchase,  and  he  will  he 
fixed  with  constructive  notice  of  any  restrie* 
tive  covenant  ejecting  the  property  notwUk" 
standing  thai  he  may  have  an  express  am- 
tract  with  the  lessor  allowing  a  briach  of  iAtf 
restrictive  coverumt,  and  noturiihstandin^ 
that  a  representation  may  have  been  made 
to  him  that  the  property  is  not  subject  to 
amy  such  restrictive  covenant. 

The  ahove  rule  is  not  altered  by  section2^ 
srih'Section  1,  of  the  Vendor  and  Purchaser 
Act,  1874s,  which  provides  that  a  lessee 
shall  not  be  entitled  to  caU  for  the  title  to 
t?ie  freehold,  the  effect  of  the  section  being 
simply  to  pui  a  lessee  into  the  same  posi- 
tion aaif  he  had  before  the  Act  siip^dai/ed 
not  to  enquire  into  the  lessor's  title. 

Wilson  V,  Hart  (35  Law  J.  Bep.  Chanc 
569 ;  Law  Bep.  1  Ohanc.  463)  couMered. 

Motion. 

By  an  indentore,  dated  the  25th  of 
October,  1876,  two  freehold  lots  of  land, 
Nos.  49  and  50,  forming  part  of  the  Sonth 
Park  Estate,  Sonth  Wimbledon,  the  pro- 
perty  of  the  plaintiff,  J.  P.  Patman,  were 
conveyed  to  Edwin  Herv6  in  fee,  sabject 
to  the  covenants  and  conditions  contamed 
in  an  indentare  of  mataal  covenants, 
also  dated  the  25th  of  October,  1876. 

The  said  Edwin  Herve  execnted  the 
said  indentare  of  mataal  covenants  of 
the  25th  of  October,  1876,  in  respect  of 
lots  49  and  50,  sach  indentare  bcong  an 
indentare  made  between  Patman  of  the 
one  part,  and  the  varioas  parchasers  of 
the  Soath  Park  Estate  of  the  other  part, 
and  relating  to  the  user,  development 
and  baildings  npon  the  estate. 

By  the  indentare  Herv6,  for  himself, 
his  heirs,  execators,  administrators  and 
assigns,  covenanted  with  Patman^  his  hein 
and  assigns,  and  also  with  the  other  par- 
chasers, their  heirs  and  assigns,  to  observe 
the  severalstipolations  and  conditions  con* 
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tained  in  tbe  sobednle  thereto,  comprising 
ifder  alia  a  proyision  that  on  lots  49  and 
50  "private dwelling-houses"  only  shonld 
be  erected. 

Herv^  subsequently  sold  lots  49  and  50 
to  tbe  defendant  Robert  Harland,  and  hy 
an  indenture,  dated  the  18th  of  July, 
1878,  the  said  two  lots  were  conveyed  to 
Harland,  subject  to  the  coyenants  and  con- 
ditions contained  in  the  said  indenture  of 
mutual  covenants  of  the  25th  of  October, 
1876. 

A  private  dwelling-house  was  erected 
by  Harland  on  lots  49  and  50,  and  by  an  in- 
denture of  lease,  dated  the  29th  of  March, 
1881,  the  premises  were  demised  to  the 
defendant  Ix^uisa  Jane  Bennett  for  a  term 
of  seven  years.  The  lease  contained  the 
usual  covenants  to  repair  and  to  deliver 
up  all  erections  to  the  lessor  at  the  deter- 
mination of  the  term,  subject  to  a  proviso 
*Hhat  the  said  Louisa  Jane  Bennett,  her 
executors,  administrators  and  assigns, 
shall  be  at  liberty  to  erect  in  the  g^arden 
belonging  to  the  said  premises  a  studio, 
with  necessary  rooms  connected  there- 
with, of  corrugated  iron  on  a  brick 
foundation,  and  to  remove  the  same  at 
any  time  during  the  continuance  of  the 
term,  making  good  any  damage  occasioned 
thereby."  The  lease  also  contained  a 
covenant  by  the  lessee  not  to  carry  on  any 
trade,  business  or  employment  on  the 
premises  without  the  consent  in  writing 
of  the  lessor,  but  to  use  the  premises  as 
a  private  dwelling-house,  ^  provided  that 
the  user  of  the  said  premises  for  the  pur- 
poses of  a  school  for  instruction  in  art  or 
otherwise  shall  not  be  deemed  a  breach  of 
any  covenant  herein  contained." 

The  defendant  Bennett  had  taken  the 
house  for  the  purposes  of  an  art  school 
for  ladies,  and  she  stated  that  she  had  no 
notice  of  the  restrictive  covenant  above 
mentioned  when  she  took  the  lease.  Her 
solicitor,  who  negotiated  the  lease,  also 
stated  he  nad  no  notice  of  the  restrictive 
covenants,  and  that  they  were  never  men- 
tioned to  him  by  Harland.  The  defendant 
Bennett  had  recently  commenced  erecting 
a  corrugated  iron  structure  to  be  used  as 
an  art  studio  in  connection  with  the  art 
college  in  accordance  with  the  terms  of 
theproviso  contained  in  the  lease. 

The  plaintiff  now  moved  for  an  injunc- 


tion to  restrain  the  defendants  Harland 
and  Bennett  from  continuing  to  erect  and 
from  permitting  to  remain  the  art  studio 
in  question,  and  from  erecting  or  per- 
mitting to  remain  any  building  other  than 
a  private  dwelling-house  on  the  land. 

Mr.  Ince  and  Mr,  Shehheare^  for  the 
plaintiff. — The  art  studio  is  clearly  not  a 
**  private  dwelling-house  "  or  an  adjunct 
thereof,  and  the  erection  thereof  is  a 
breach  of  the  covenant  contained  in  the 
indenture  of  mutual  covenants  of  the 
25th  of  October,  1876.  Such  covenant 
is  binding  on  the  defendant  Bennett,  who 
must  be  taken,  according  to  the  settled 
law,  to  have  had  constructive  notice 
thereof. 

Mr,  Byrne,  for  the  defendant  Bennett. 
— ^I  submit  that  Miss  Bennett  did  not 
have  constructive  notice  of  the  restrictive 
covenants.     In 

WiUon  V.  Hart  (uhi  supra). 
Turner,  L.J.,  says  (at  p.  468)  that  if  an 
actual  representation  to  the  tenant  had 
been  made  that  the  property  was  not  sub- 
ject to  the  restrictive  covenant  there  in 
question,  then  he  considered  a  Court  of 
equity  ought  not  to  have  enforced  the 
covenant  against  the  tenant,  and  that 
dictum  I  say  exactly  applies  to  the  pre- 
sent case.  Here  it  is  clear  that  a  repre- 
sentation was  made  to  Miss  Bennett  by 
Harland  that  she  could  erect  the  art 
studio,  as  a  proviso  to  that  effect  was  in- 
serted in  the  lease.  Neither  she  nor  her 
solicitor  had  actual  notice  of  the  restric- 
tive covenants,  and  when  an  express  re- 
presentation is  made  that  the  property  is 
not  subject  to  such  covenants,  that  pre- 
vents the  lessee  having  constructive  no- 
tice thereof — 

CaHer  v.  Williams,  39  Law  J.  Rep. 
Chanc.  560 ;  Law  Rep.  9  Eq.  678, 
where  James,  V.O.,  held  that  a  tenant 
from  year  to  year  was  not  fixed  with  con- 
structive notice  of  a  covenant  not  to  use 
a  house  as  a  public-house,  although  he 
held  his  immediate  lessee  had  notice  of 
the  covenant,  and  on  the  ground  that  if 
the  tenant  had  asked  if  the  property  was 
subject  to  the  covenant  he  would  probably 
have  been  told  it  was  not. 

Then  I  also  submit  this  erection  is  not 
a  breach  of  the  covenant, 
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Mr,  Orossley  and  Mr,  SivMnondSy  for  the 
defendant  Harland,  sabmitted  that  he 
was  not  a  necessary  party  to  the  motion, 
and  farther  that  no  breach  of  covenant 
had  been  committed. 

Jone$  T.  Smithy  1  Hare,  43 ;  11  Law 
J.  B>ep.  Ghanc.  83 ;  on  appeal,  1 
Ph.  244 ;  12  Law  J.  Rep.  Ghanc. 
381, 
and 

Fielden  y.  Slater^  38  Law  J.  Bep. 
Ghanc.    379;    Law    Bep.   7  Eq. 
523, 
were  also  referred  to. 

The  Master  of  the  Rolls. — I  must 
say  that  on  the  point  of  law  1  have  a 
very  clear  opinion,  and  not  the  less  bo 
because  there  are  diGta  in  the  books 
which  at  first  sight  appear  to  lead  to  a 
different  conclusion.  I  say  at  first  sight, 
because  when  carefully  examined  they 
do  not  bear  out  the  argument  which  has 
been  supposed  to  be  fortified  by  them. 

The  first  question  I  have  to  consider 
is  the  notice  which  a  man  who  takes  a 
lease  has  of  his  lessor's  title.  It  has 
been  settled  for  more  than  a  century 
that  he  has  constructive  notice  of  his 
lessor's  title.  Lord  Eldon,  at  all  events, 
treated  it  as  settled  law  some  seventy 
years  ago.  That  means  this,  that  the 
man  who  takes  a  lease  is  in  a  similar 
position  as  regards  constructive  notice 
as  a  man  who  buys.  There  could  not  be 
any  reason  for  any  distinction  between 
purohasinff  a  fee-simple  and  taking  a 
lease  for  10,000  years.  If  a  man  who 
purchases  a  fee-simple  is  bound  to  look 
into  the  title  in  a  regular  way,  so  is  a 
man  who  takes  a  lease  for  10,000  years 
or  1,000  years  or  for  100  years,  and,  as 
you  cannot  cut  it  down,  any  lease  at  aJl — 
he  is  bound  to  make  reasonable  enquiry 
into  the  lessor's  title.  Well,  what  is 
reasonable  enquiry?  It  has  been  held 
that  he  is  to  take  the  usual  title,  what- 
ever the  usual  title  may  be. 

In  this  case  the  lessor's  title  began  in 
1878,  and  if  he  had  only  asked  to  see  the 
conveyance  to  him — ^that  is,  without 
going  back  forty  years — the  lessee  would 
have  found  that  the  land  was  subject  to 
this  restrictive  covenant;  because  the 
grantor,  in  1876,  took  care  to  convey  the 
land  subject  to  the  covenauts,  though  the 


covenants  themselves  were  in  a  ■epaimte 
deed. 

Now  it  is  not  to  be  supposed  that  I  am 
going  to  restrict  the  doctrine  by  looking 
at  the  actual  conveyance.  Not  at  all; 
because  that  would  be  to  destroy  the 
effect  of  the  notice  altogether.  ▲  lessee 
has  constructive  notice  of  the  title.  If 
the  lessor  had  a  conveyanoe  made  to  him 
tibe  day  before,  that  would  not  do.  The 
lessee  must  9JBk.  for  the  oonveyanoe  to 
the  lessor,  also  a  fair  and  reasonable  de- 
duction of  title.  In  this  case,  as  I  said 
before,  the  actual  conveyanoe  to  the 
lessor  discloses  the  covenant^  bat  if  it 
had  not  shewn  it,  I  should  have  fK>me  to 
the  same  conduidon.  The  resiiltk  there- 
fore, is,  that  the  lessee  had  oonstrootive 
notice. 

Now  it  has  been  argued  before  me 
that  if  the  lessee,  having  this  oonatmo- 
tive  notice,  be  told  by  the  lessor  that 
there  is  no  restrictive  covenant^  that  that 
representation  will  in  equity  do  away 
with  the  effect  of  CQnatructive  notice.  I 
entirely  dissent  from  that  fnropositaon. 
Gonstructive  notice  of  a  deed  is  construc- 
tive notice  of  its  contents,  subject  to 
what  I  am  going  to  say  in  a  mom^it. 
If,  therefore,  you  have  notice  of  a  deed 
relating  to  the  title,  and  forming  part  of 
the  ch^n  of  title,  you  have  notice  of  the 
contents  of  that  deed,  and  it  ia  no  ezouse 
for  not  asking  to  look  at  it  to  say  that 
you  were  told  that  the  deed  oontained 
nothing  which  it  was  necessary  for  you 
to  look  at.  Otherwise,  in  every  osae, 
you  might  be  satisfied  with  a  Bti^ment 
of  the  contents  of  the  deed  without 
going  to  look  at  it.  Of  course,  there 
may  be  cases  when  the  deed  oannot  be 
got  at,  or  for  some  other  reason  wbere^ 
with  idl  the  exercise  of  prudence  in  the 
world,  you  cannot  see  it^  and  then  thsfe 
may  be  no  constructiye  notice ;  but  that 
is  another  question ;  where  you  know,  it 
is  no  answer  at  all  to  be  told  that  it  does 
not  prejudicially  afEect  your  title.  If 
you  know  a  deed  affects  your  title  you  are 
bound  by  its  contents.  There  is  a  dass 
of  cases,  of  which,  I  think,  Jonet  v.  8miA 
is  the  most  notorious,  in  which  it  was 
held  that  where  a  person  was  told  of  a 
deed  which  might  or  might  not  affect  the 
title,  and  was  told  at  the  same  time  that 
it  did  not  affect  the  title,  then  that  be 
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had  not  ooustractiye  notice  of  tbat  deed. 
Suppose  yon  are  buying  land  of  a  mar- 
ried man,  and  you  are  told  he  made  a 
settlement  on  his  marriage,  and  you 
are  told  at  the  same  time  that  the  deed 
does  not  affect  the  land  in  question,  you 
haye  no  constructive  notice  of  the  deed, 
because,  although  you  know  there  is  a 
settlement,  yon  are  told  it  does  not 
affect  the  land.  If  every  marriage  settle- 
ment necessarily  affected  all  a  man's 
land,  then  you  would  have  constructive 
notice,  but  as  a  settlement  may  not  re- 
late to  his  land  at  aU,  or  only  to  some 
other  portions  of  it»  the  mere  fact  of 
your  having  heard  of  a  settlement  does 
not  give  you  constructive  notice  of  its 
contents,  if  you  are  told  at  the  same  time 
it  does  not  affect  the  land.  I  take  it, 
under  the  modem  practice,  you  are  not 
even  bound  to  enquire,  because  the  ab- 
stract furnished  you  is  an  abstract  of 
every  document  affecting  the  land,  and 
although  you  have  heard  that  the  man 
made  a  marriage  settlement,  you  are  not 
entitled  to  assume  that  the  solicitor  sup- 
pressed improperly  the  deed  of  settle- 
ment. But  that  line  of  cases  has  no 
bearing  at  all  on  a  case  where  you  know 
a  deed  does  affect  the  land,  and  the  ques- 
tion to  what  extent  it  affects  the  land  is 
to  be  ascertained  only  by  looking  at  the 
deed.  In  such  a  case  you  havet  no  right 
to  rely  on  the  statement  of  somebody 
else  that  the  deed  you  can  look  at  does 
not  contain  something  which  it  does  in 
fiict  contain. 

I  have  said  so  much  about  this  point 
because  there  is  no  doubt  one  observa- 
tion let  fall  by  Lord  Justice  Turner  in 
Wilson  V.  Hart^  which  does  to  some  ex- 
tent countenance  the  contrary  doctrine. 
Ab  regards  the  case  of  Oarter  v.  WUliams^ 
before  yice-Ghancellor  James,  that  case, 
as  I  read  it,  entirely  confirms  my  view. 
It  is  not  fair  to  criticise  the  words  used 
by  the  Vice-ChanceUor,  but  when  you 
look  at  the  argument  addressed  to  him, 
the  objection  there  was  that  the  cove- 
nant was  contained  in  a  collateral  deed, 
which  was  not  recited.  In  Oole  v.  Sims 
(1),  cited  in  Oarter  v.  WiUiams,  the  re- 

(1)  6  Be  Gez,  M.  &  O.  1;  23  Law  J.  Rep. 
Chknc.  258 ;  affirming  Kay,  56  ;  23  Law  J.  Rep. 
Chanc.  37. 


strictive  covenant  was  recited  in  the  con- 
veyance. The  Yioe-Chancellor,  in  Oarter 
V.  WiUiamSj  says  that  the  covenant  is 
contained  in  a  sepai*ate  deed ;  but  what 
he  means  is  this,  that  the  deed  is  not 
noticed,  either  by  way  of  recital  or  by 
being  referred  to  in  the  deed  of  convey* 
ance,  so  that  a  person  might  get  a  com- 
plete  chain  of  title  without  any  notice  of 
the  deed  of  covenant.  That  is  what  he 
means ;  and  that  being  so,  of  course,  if 
the  tenant  had  asked  for  his  landlord's 
title  and  got  it,  he  would  not,  by  any 
means,  necessarily  have  got  the  informa- 
tion  as  to  the  restrictive  covenant.  The 
solicitor  ought  to  have  put  it  on  the  ab- 
stract if  he  knew  of  it,  but  he  would  not 
necessarily  know  of  the  deed.  Then  the 
Yioe-Chancellor  came  to  the  conclusion 
that  as  the  deed  was  not  recited  in  the 
deeds  of  title  he  could  not  hold  that  the 
tenant  had  constructive  notice.  There- 
fore it  appears  to  me  that  cftse  rather 
follows  out  the  doctrine  of  Jones  v. 
Bmith^  and  by  no  means  affects  the  other 
caees  cited,  where  the  document  in  ques- 
tion affecting  the  title  is  recited,  or 
otherwise  noticed  in  some  way  in  the 
title-deeds.  In  Oarter  v.  Williams  any- 
one might  have  accepted  the  title  with- 
out being  aware  of  the  document  con- 
taining the  covenant. 

I  am  therefore  of  opinion  that  the 
constructive  notice  which  the  lessee  ob- 
tained in  this  case  would  not  have  been 
done  away  with  by  the  most  express 
statement  obtained  on  the  part  of  the 
lessor  that  there  was  no  such  restrictive 
covenant.  I  must  say  that  I  am  not 
satisfied  in  this  case  that  there  was  any 
such  representation.  What  appears  to 
have  occurred  was  this :  The  lessor  did 
not,  of  course,  shew  his  title,  but  he 
was  aware  that  the  lessee  intended  to 
use  this  property  in  the  way  she  has 
attempted  to  use  it,  and  that  there  was 
a  proviso  which  excepted  such  user  from 
the  covenant  in  the  lease,  and  conse- 
quently a  person  reading  that  lease 
would  have  assumed,  and  fairly  assumed, 
that  she  had  a  right  to  use  it  in  the  way 
mentioned  in  the  exception  from  the 
covenant.  In  that  way  there  was  a 
representation — ^an  indirect  representa- 
tion— ^and  there  were,  in  addition  to  that, 
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some  farther  words  in  the  lease  which 
tended  in  the  same  direction.  Therefore 
I  think  there  was  sufficient  to  put  the 
lessee  off  her  guard,  if  I  may  say  so,  if 
it  were  not  that  she  had  constructive 
notice,  the  effect  of  which  no  representa- 
tion could  have  destroyed. 

I  only  wish  to  notice  one  other  point. 
It  is  said  that  the  new  law  as  to  the 
extent  of  title  to  be  required  by  pur- 
chasers or  lessees  alters  the  rule.  I  do 
not  think  it  does  at  all.  All  the  Vendor 
and  Purchaser  Act  does  is  this — ^it  makes 
an  express  stipulation  necessary  to  see 
the  lessor's  title ;  whereas,  formerly,  the 
rule  was  the  other  way,  that  without  ex- 
press stipulation  the  lessee  had  a  right 
to  see  it.  Formerly  if  the  lessee  had 
expressly  stipulated  not  to  look  into  his 
lessor's  title,  it  would  not  have  affected 
the  doctrine  of  constructive  notice.  A 
man  may  bargain  to  shut  his  eyes,  but  if 
he  does  wilfully  shut  his  eyes,  whether 
as  a  bargain  or  not,  ho  will  still  be  liable 
to  the  consequences  of  shutting  his  eyes. 
If,  therefore,  as  formerly,  a  lessee  ex- 
pressly bargains  to  take  a  lease  without 
looking  into  the  lessor's  title,  the  lessee 
will  still  have  constructive  notice,  and 
now,  under  the  statute,  where  there  is 
no  proviso  entitling  the  lessee  to  look  at 
his  lessor's  title,  it  is  exactly  the  same  as 
if  he  had  bargained  expressly  not  to  look 
into  his  lessor's  title.  Therefore,  although 
a  lessee  may  refuse  to  take  a  lease  wiui- 
out  looking  into  the  title  (in  some  cases, 
especially  in  the  case  of  bfuilding  leases, 
lessees  do  look  into  their  lessor's  title, 
though  in  other  cases  they  do  not),  still 
it  seems  to  me  that  the  law  is  unaltered, 
and  therefore  that  the  doctrine  of  Tidk 
V.  Moxhay  (2),  and  that  line  of  cases, 
applies. 

His  Lordship  then  went  into  the  facts, 
and  dealt  with  the  question  as  to  who- 
ther  a  breach  of  the  covenant  had  been 
committed,  and  held  that  the  erection 
of  the  art  studio  was  a  clear  breach  of 
the  covenant  to  erect  only  private  dweU- 
ing-houses  on  the  plots  m  question,  and 
he  accordingly  granted  an  injunction 
against  the  defendant  Bennett  to  re* 
strain  the  ftirther  erection  of  the  building 

(2)  2  Ph.  774;  11  Beav.  571 ;  18  Law  J.  Rep. 
Chanc.  83. 


until  the  trial,  but  he  refosed  to  make 
any  mandatory  order  for  the  removal  of 
the  studio  before  the  trial,  as  he  said  it 
might  be  altered  so  as  to  be  a  reasonable 
adjunct  to  a  private  dwelling-house.  His 
Lordship  said  he  should  not  grant  any 
injunction  against  the  defendant  Harland, 
and  he  made  the  costs  of  all  parties  costs 
in  the  action  j(3). 


Solicitors — ^W.  H.  Bennetty  for  plaintiff;  Jolm 
Mackrell  &  Co.,  for  defendant  Bennett;  £^ 
mund  Newman,  for  defendant  Harland. 
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LusH,L.J.        ^      In  re  ™  CAMPDO 

1881, 
May,  24,  27. 

Oharity — AdminUtraHon — Oomintdum 
of  OhcMrUahle  BequesU — OharikMe  Qift» 
for  Doles  and  ApprenUeinff — OharUy  0<m» 
fnisaioners — Scheme — "  Cypres  " — Dher^ 
sion  of  Funds  to  EdneaHonal  Purposes, 

When  a  scheme  has  been  seUled  by  the 
Charity  Commissioners  the  Court  wHl  not 
interfere  unless  the  commissioners  have  es- 
ceeded  their  jurisdiction  or  Jiave  made  some 
slip  or  gross  miscarriage  which  caUs  for  ^e 
intervention  of  the  Court, 

Lord  Campden,  by  his  unU^  in  1629, 
ga^e  2001.  *'  to  be  yearly  employed  for  the 
good  and  benefit  of  the  poor  of  the  town  of 
K,y  in  such  matvner  <u  "  certain  spedfUd 
persons  "  amd  the  churchwardens  of  ihs 
parish  of  K.  from  time  to  time  should  think 
fit  to  establish  for  ercr." 

Lady  Campden^  by  her  unU^  in  1643, 
gave  to  nine  specified  parishioners  of  JL 
and  the  churchwardens  for  the  time  bdng, 
2001,  f  on  trust  to  purchase  land  of  the 
yearly  value  of  101,  **  one-half  whereif 
should  be  applied  from  time  to  time  for 
ever  for  and  towards  the  better  relief  of  the 
most  poor  and  needy  people  of  good  Ufs 
and  conversation  thai  shotUd  be  inhabiting 
within,  the  said  parish  ofK.^  and  the  other 

(3)  See  last  preceding  case. 
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half  thereof  should  he  applied  yearly  for 
ever  to  put  forth  one  poor  boy  or  more  of 
ihe  scud  parish  to  he  apprenticed ;  the  said 
hi.  due  to  the  poor  to  he  paid  to  them  half" 
yearly  for  ever,  at  Lady  Day  and  MichaeU 
mas,  in  the  church  or  the  porch  thereof 
at  K:'  By  a  deed  of  feoffment,  in  1651, 
a  piece  of  land  known  as  "  OromweWs 
^fi  **  vxis  conveyed  to  certain  parishioners 
of  K,j  hid  no  trust  was  declared  thereof 

The  three  charities  were  for  many  years 
administered  hy  the  same  hody  of  trustees, 
the  income  of  Lord  Oampden's  charity 
heing  applied  in  pensions  to  the  deserving 
poor  of  the  parish,  the  income  of  Lady 
Oampden^s  charity  half  in  pensions  and 
haif  vn  apprentioing  hoys,  and  the  income 
of  OromweWs  gift  three-quarters  in  pen- 
sions and  one-quarter  in  apprenticeships. 
Tke  income  of  the  united  charities  now  es0- 
ceeded  3,500^,  hU  there  was  in  the  parish 
of  K,no  lack  of  deserving  recipients  of  the 
charities  as  tMu  administered. 

In  1879  the  Charity  Commissioners 
made  an  order  confirming  a  new  scheme 
for  the  administrakon  of  t?ie  charities, 
under  which  one  moiety  of  the  entire  in- 
come was  in  effect  devoted  to  the  advance- 
ment  of  the  education  of  the  children 
resident  in  K,  attending  ptibUo  elementary 
schools. 

This  schema  was  objected  to  hy  the  trus- 
tees on  various  grounds,  and  on  petition  to 
the  Court  to  set  aside  or  vary  the  scheme. 
Hall,  Y.C,  held  that  the  scheme  departed 
substantiaUy  from  the  proper  application 
of  t?ie  income  of  the  charity  hy  diverting 
to  educational  purposes  a  large  portion  of 
the  ificome  which  vxu  originally  intended 
for  eleemosynary  objects — that  is,  ddes  and 
the  apprenticing  of  poor  hoys — and  re- 
mitted it  to  the  commissioners  for  their 
reconsideraiion.  On  appeal  hy  the  com- 
missioners,— 

Held  (by  the  Court  of  Appeal,  reversing 
the  decision  of  Hall,  V.G.),  thai  the  scheme 
was  in  accordance  with  the  modem  pra>c- 
tice  in  such  cases  and  must  he  affirmed. 

This  was  an  appeal  from  the  decision 
of  Hall,  Y.C,  reported  49  Law  J.  Bep. 
Chanc.  676,  remitting  to  the  Charity 
Commissioners,  for  their  reconsideration, 
a  scheme  that  had  been  settled  by  them 
for  the  administration  of  ihe  Campden 
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charities,  on  the  ground  that  such  scheme 
departed  substantially  from  the  proper 
application  of  the  income  of  the  charity 
by  diverting  to  educational  purposes  a 
Icurge  portion  of  the  income  which  was 
originally  intended  for  eleemosynary  ob- 
jects— ^that  is,  doles  and  the  apprenticing 
of  poor  boys. 

Mr,  Davey,  Mr,  Vaughan  Hawkins  and 
Mr.  C.  Bussell,  for  the  appellants,  the 
Charity  Commissioners. 

Mr.  Graham  Hastings  and  Mr,  Lewin, 
for  the  respondents,  the  trustees  of  the 
charity. 

The  arguments  were  the  same  as  in  the 
Court  below. 

Jbssel,  M.R. — This  is  an  appeal  from 
the  decision  of  yice-Chancellor  Hall  re« 
fusing  to  confirm  a  scheme  of  the  Charity 
Commissioners  for  the  future  manage- 
ment of  three  charitable  gifts — one  by 
Viscount  Campden,  one  by  Viscountess 
Campden,  and  one  by  an  unknown  donor, 
who  is  supposed  to  have  been  Oliver 
Cromwell,  although  that  is  not  actually 
known,  but  it  is  called  Cromwell's  gift. 

In  the  first  place  the  scheme  is  made 
in  pursuance  of  what  is  conmionly  known 
as  the  cypres  doctrine,  which  is  applied 
in  cases  like  this,  where,  from  lapse  of 
time  and  change  of  circumstances,  it  is 
no  longer  possible  beneficially  to  apply 
the  property  left  by  the  founder  or 
donor  in  the  exact  way  in  which  he  has 
directed  it  to  be  applied,  but  it  can  only 
be  applied  beneficially  to  similar  purposes 
by  (Afferent  means. 

In  the  present  case  the  property  has 
increased  enormously  in  value.  The 
property  left  by  the  Viscountess  Camp- 
den produced  101.  a  year.  No  doubt  101. 
a  year  in  the  time  of  Queen  Elizabeth 
was  a  very  difierent  sum  to  lOZ.  a  year 
now  ;  but  still  a  moderate  sum  compared 
with  the  present  value  of  the  property, 
which  is  about  2,2002.  The  property 
left  by  the  Viscount  Campden  has  in- 
creased in  the  same  way  from  lOZ.  a  year 
to  1,040Z.  a  year ;  and  the  property  pur- 
chased from  Cromwell's  gift,  which  ap- 
pears  to  have  been  45Z.,  now  produces 
something  like  1,000Z.  a  year.  In  the 
next  place  the  persons  who  were  to  be 
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benefited  were  poor  parishioners  of  Ken- 
sington, subject  to  what  I  am  about  to 
saj  about  the  different  instruments.  The 
then  village  of  Kensington  was  a  small 
village  about  a  mile  and  a- half  from 
Hyde  Park  comer,  and  in  the  old  docu- 
ments it  is  called  a  village.  As  it  grew 
it  called  itself  a  town,  bat  it  seems  never 
to  have  been  legally  a  town  in  the  sense 
of  having  a  market  and  franchises  and 
so  on.  Now  it  is  what  we  know — ^a 
suburb  of  London,  very  thickly  inhabited 
with  many  thousands  of  persons,  and 
containing  a  large  number  of  houses  of 
great  magnitude  and  value,  inhabited  by 
wealthy  people.  The  whole  of  the  dr- 
cumstcuices  of  the  place  have  changed. 
That  which  was  a  provision  for  the  poor 
inhabitants  of  a  village  is  now  a  provi- 
sion for  the  numerous  inhabitants  of  this 
large  town  or  part  of  a  town.  Again, 
circumstances  have  changed  in  another 
way.  The  habits  of  society  have  changed, 
and  not  only  men's  ideas  have  changed 
but  men's  practices  have  changed,  and 
in  consequence  of  the  changes  there  has 
been  a  change  of  legislation,  and  both 
laws  have  become  obsolete  or  have  been 
absolutely  repealed,  and  also  habits  have 
become  obsolete,  or  have  fallen  into  dis- 
use, which  were  prevalent  at  the  time 
when  these  wills  were  made.  The  change 
indeed  has  become  so  great  in  the  case 
that  we  are  considering  that  it  is  emi- 
nently a  case  for  the  application  of  the 
cypres  doctrine,  if  there  is  nothing  to 
prevent  its  application. 

Now,  as  regards  the  will  of  Lord 
Campden,  there  is  no  question  at  all. 
It  is  a  provision  for  the  poor  of  Kensing- 
ton, as  the  trustees  for  the  time  being 
shall,  in  their  discretion,  think  it  desira- 
ble to  distribute  the  fund.  Therefore 
any  change  which  was  acquiesced  in  by 
them  (and  the  present  scheme  was  made 
at  their  request  by  the  Charity  Commis- 
sioners) is  within  the  actual  terms  of 
Lord  Campden's  will.  No  difficulty 
arises,  therefore,  as  to  the  disposal  of  the 
funds  given  by  that  wiU,  nor  has  any 
argument  been  addressed  to  us  as  re- 
gti^s  that  portion  of  the  property.  As 
regards  Cromwell's  gift  there  is  no  evi- 
denre  at  all  as  to  what  the  founder's  in- 
tention was.     There  is  evidence  that  it 


has  for  a  great  number  of  yean  past 
been  vested  in  the  same  tmstees  as  the 
trustees  of  Lord  and  Lady  Campden's 
charity,  and  has  been  applied  practtoaUj 
as  part  of  those  charities  or  of  one  of 
them  ;  but  in  the  absence  of  evidence  all 
that  I  think  that  proves  is,  that  it  was  a 
gift  for  the  benefit  of  the  poor  of  Ken- 
sington ;  but  whether  it  was  on  the  terms 
of  Lord  Campden's  wiU,  or  of  Lady 
Campden's  wOl,  or  on  any  other,  is  un- 
known, and  consequently,  as  regards  that 
part  of  the  gift,  there  can  be  no  objection 
to  a  proper  appropriation  of  it  m  the 
benefit  of  the  poor  of  Kensington.  The 
great  stress  of  the  argument  was  as  re- 
gards the  will  of  the  Viscountess  Camp- 
den, and  as  to  that  there  are  definite 
directions  to  be  found,  which,  it  is  al- 
leged, will  be  contravened  by  sanction 
heang  given  to  the  proposed  scheme  of 
the  Charity  Commissioners. 

Now,  as  to  that,  it  is  necessary  to  see 
what  they  are.  She  gives  money  (200L) 
to  be  laid  out  in  land  to  produce  101.  a 
year  on  trust ;  that  tibe  trustees,  who  are 
the  parishioners  of  Kensing^ton  and  the 
churchwardens  of  the  parish  for  the  time 
being,  shall  apply  the  rent  in  this  way : 
"  One  moiety  from  time  to  time  for  ever 
for  and  towards  the  better  relief  of  the 
most  poor  and  needy  people  that  be  of 
good  life  and  conversation  that  should 
be  inhabiting  within  the  said  parish  of 
Kensington,  and  the  other  moiefy  or 
half  part  thereof  shall  be  applied  yearly 
for  ever  to  put  forth  one  poor  '^ly  or 
more,  being  of  the  said  parish,  to  be  i^ 
prenticed ;  and  the  61.  due  to  the  poor 
to  be  paid  to  them  half-yearly  for  ever  at 
Lady  Day  and  Michaelmas  in  the  church 
or  the  porch  thereof  at  Kensington;" 
and  that  is  the  whole.  Now  it  is  said 
that  as  regards  the  apprenticing  of  the 
poor  boys  we  are  to  apply  1,1002.  a  year 
in  exactly  the  same  way  that  the  testa- 
trix directed  the  61,  a  year  to  be  paid. 
The  answer,  1  think,  is  very  plain.  In 
giving  52.  a  year  to  apprentice  one  poor 
boy  or  more,  she  evidently  thought  that 
there  might  occasionally  be  a  cnanoe  of 
more  than  one  boy,  but  her  notion  was 
that  there  would  be  enough  for  one  boy, 
and  no  doubt  that  was  so  at  that  time, 
and  having  regard  to  the  51,  a  year, 
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wHoh  was  ftU  she  gave.  Bat  did  she 
imagine,  or  can  anybody  sappoae  she 
imagined,  she  was  going  to  spend  1,I00Z. 
a  year  to  apprentice  any  nnmber  of  boys 
that  might  be  Kving  in  the  parish  ?  Of 
oonrse  she  was  not  dealing  with  any. 
thing  of  the  kind.  The  amount  has  so 
increased  that  we  have  no  knowledge, 
nor  can  we  even  guess,  what  she  woold 
haye  done  with  it  if  she  had  anticipated 
an^  snoh  increase.  Bat  then  there  is 
this  farther  observation  to  be  made,  that 
at  the  time  when  this  will  was  made  ap- 
prenticeship was  compulsory  by  the  law 
of  England.  It  was  actually  part  of  the 
then  legislation,  by  the  Act  of  5  Eliza- 
beth, that  nobody  should  exercise  a  trade 
in  this  kingdom  without  he  had  been  ap- 
prenticed. He  need  not  have  been  bound 
by  indenture,  but  he  must  have  been  ap- 
prenticed for  seven  years ;  and  by  some 
of  the  sabsequent  Acts  that  was  ex- 
tended beyond  the  trades  mentioned  in 
that  Act  to  other  trades  and  callings, 
and  the  l^islation  so  remained  until  the 
fifty- fourth  year  of  King  G^rge  3,  so  that 
we  can  perfectly  well  nnderstand  why  she 
directed  the  boys  to  be  put  out  and  ap- 
prenticed. It  was  the  only  way  in  which 
the  poor  boys  of  the  parish  could  be 
enabled  to  earn  a  livelihood,  and  it  was 
not,  therefore,  that  she  desired  an  ap- 
prenticeship per  86,  but  she  wished  to 
benefit  the  poor  by  enabling  the  poor 
boys  of  the  parish  to  earn  their  living 
as  mechanics  or  otherwise,  having  regard 
to  the  trades  specified  in  the  statute  of 
Queen  Elizabeth.  That  was  her  object. 
Times  have  changed,  as  I  said  before. 
Ideas  have  changed.  All  that  legislation 
has  been  repealed.  It  is  no  longer  obli- 
gatory on  the  poor  boys  to  be  appren- 
ticed. They  can  be  taught  in  other  ways 
a  knowledge  of  their  trade  in  much 
shorter  periods,  and  can  thereby  be  ena- 
bled to  earn  their  living.  Besides  this, 
the  same  ideas  which  produced  a  change 
in  legislation  have  also  produced  a 
change  in  the  habits  of  mankind  in  this 
country.  Apprenticeship,  though  not 
quite  obsolete,  is  rapidly  becoming  so. 
Fewer  masters  take  apprentices,  and 
fewer  boys  are  apprenticed.  Here  again 
we  must  have  regard  to  the  existing 
Vol.  50.— Chamc. 
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usages  of  society  and  the  existing  wants 
of  the  poor  who  are  intended  to  be 
benefited.  It  appears  to  me  this  is 
exactly  the  case  which  was  pointed  out 
by  Lord  Westbury  in  Glephcme  v.  The 
Lard  Provost  of  Edinburgh  (1),  where  he 
says,  *'  You  look  to  the  charity  which  is 
intended  to  be  created,  and  you  distin- 
guish between  it  and  the  means  which 
are  directed  for  its  accomplishment." 
Now  the  means  necessarily  vary  from 
age  to  age.  Here  the  end  to  be 
kept  in  view  is  such  an  education 
to  be  given  to  the  young  poor  of  the 
parish  as  will  enable  them  to  gain 
their  livelihood  in  an  honest  and  re- 
spectable manner.  It  therefore  appears 
to  me  to  be  quite  reasonable  that,  while 
leaving  to  some  extent  the  direction  con- 
tained in  Lady  Gampden's  will,  so  as  to 
ensure  some  apprentices  being  still  bound 
— there  being  still,  as  it  appears  by  the  evi- 
dence, some  masters  willing  to  take  ap- 
prentices and  some  boys  desirous  of  being 
apprenticed — we  should  not  confine  the 
discretion  of  the  trustees  bv  directing 
them  to  expend  the  whole  of  this  large 
innd  in  binding  boys  as  apprentices,  but 
leave  them  a  discretion,  beyond  the  small 
number  which  we  think  it  should  be  com- 
pulsory on  them  still  to  bind  apprentice, 
to  apply  the  rest  of  the  fund  either  in 
apprenticing  boys,  which  they  still  may 
do,  if  it  is  round  desirable,  or  any  other 
similar  purposes  for  the  benefit  of  the 
poor  of  the  parish.  I  think  that  disposes 
of  the  objection,  which  I  must  say  on  the 
part  of  the  respondents  was  not  much 
insisted  upon  as  to  the  extent  to  which 
the  funds  should  be  applied  in  appren- 
ticing children.  The  next  point  is  as 
regards  the  other  half  of  Lady  Gampden's 
charity,  which  is  given  in  what  we 
technically  call  *' doles."  It  is  5L  a 
year  to  be  distributed  in  two  half-yearly 
payments  to  the  poor  ''at  Lady  Day  and 
Michaelmas  in  the  church  or  porch  there- 
of." That  means  50«.  each  half-year,  to 
be  paid  in  money — in  shillings  and  six- 
pences and  half-crowns — ^to  the  poor  people 
of  the  village  who  come  to  church.  That 
is  the  practice  in  many  parishes  in  Eng- 

(1)  Law  Rep.  1  8e.  App.  417,  421. 
40 
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land,  and  it  is  a  praoiioe  wbioh  I  think 
would  be  more  honoured  in  the  breach 
than  in  the  observance.  There  is  no 
doubt  that  it  tends  to  demoralise  the  poor 
and  benefit  no  one.  With  our  present 
ideas  on  the  subject,  and  our  present  ex- 
perience, which  has  been  gathered  as  the 
result  of  very  careful  enquiries  by  various 
committees  and  commissioners  on  the 
state  of  the  poor  in  England,  we  know 
that  the  extension  of  doles  is  simply  the 
extension  of  mischief.  That  is  a  very 
good  reason  for  not  extending  them  if  we 
can  help  oursdves.  Here,  again,  no  one 
has  contended  that  1,1002.  per  annum 
shall  be  distributed  in  two  half-yearly 
portions  in  coin  to  the  poor  at  the  church 
porch.  We  have  not  to  overrule  any  ob- 
jection on  this  ground,  for  no  objection 
has  been  made.  No  one  suggests  that 
such  a  mischievous  practice  should  be 
oontinned.  It  has  been  in  ^t  abandoned 
for  a  very  great  number  of  years.  The  trus- 
tees have  not  at  all  followed  this  direction 
of  the  will.  But  ought  we,  sitting  here 
simply  to  interpret  the  law,  to  hold  our- 
selves bound  by  the  words  of  the  will  to 
distribute  this  large  sum  of  money  in 
doles  in  this  fashion  ?  I  think  we  ought 
not.  As  I  said  before,  we  must  consider 
not  only  the  change  in  amount  but  the 
change  in  circumstances.  That  which 
might  be  tolerable — that  is  the  distribution 
of  bOs,  in  each  half-year — among  a  few 
poor  people  in  a  small  village,  as  I  said 
before,  would  be  intolerable  in  a  large 
town  like  Kensington.  But  was  it  the 
intention  of  the  testatrix  ?  Here,  again, 
I  should  say  emphatically  No.  Gould  she 
have  intended  to  distribute  500  sovereigns 
every  half-year  among  the  poor  of  a 
large  town  like  Kensington  ?  There  was 
no  such  idea  in  her  mind.  She  was, 
as  I  said  before,  giving  this  compara- 
tively small  sum  of  50«.  to  a  few  poor 
people  in  the  village.  Probably  she 
thought  the  distribution  would  be  care- 
fully superintended  by  the  churchwardens 
who  would  know  the  deserving  poor — 
which  is  the  class  of  the  poor  she  in- 
tended  to  benefit— «nd  would  not  do  any 
mischief,  and  might  be  productive  of  some 
good.  It  seems  to  me,  when  you  consider 
the  change  in  money  and  the  surrounding 


circumstances,  you  cannot  impate  te  the 
testatrix  an  intention  to  disMbnte  this 
large  sum  in  the  way  I  have  mentioned  ; 
and  I  must  add,  in  favour  of  the  peti* 
tioners,  that  it  was  not  suggested  on 
their  part  that  any  such  course  should  be 
adopted.  That  being  so,  and  we  being 
bound  to  administer  the  funds  cypres, 
what  is  the  principal  object  which  the 
testatrix  had  in  view,  as  distingnished 
from  the  means  by  which  she  wished  that 
object  to  be  carried  out  ?  The  principal 
object  was  to  provide  for  the  poor ;  and 
what  poor  P  For  the  relief  of  the  most 
poor  and  needy  that  be  of  good  life  and 
conversation  that  should  be  inhabiting  in 
the  parish  of  Kensington.  Now  the 
trustees  have  done  this — ^they  have  alto- 
gether departed  from  the  wiU,  and  I  think 
without  sufficient  authority.  It  is  not 
necessary,  perhaps,  to  go  minutely  into 
that  question.  Some  rehanoe  was  placed 
on  an  order  of  Vice- Chancellor  Stuart  in 
1852,  but  when  the  matter  came  to  be 
examined  into,  it  was  found  that  the  order 
referred  back  to  the  Master's  report,  and 
the  Master's  report  reported  that  the 
trustees  distributed  the  money  regularly — 
three-fourths  among  the  poor  and  one- 
fourth  for  the  apprenticing  of  the  boys. 
Therefore  the  oi^er  of  Yice-Chancellor 
Stuart  merely  confirmed  that,  and  did  not 
empower  the  trustees  to  do  what  they 
have  been  doing.  Now  what  they  have 
been  doing  is  this  :  (I  am  not  saying  they 
have  done  anything  wrong ;  on  the  con- 
trary, what  they  have  done  has  been  a 
more  beneficial  application  of  the  funds 
than  if  they  had  obeyed  the  directions  of 
the  will) — ^what  they  have  been  doing  is 
to  make  a  new  scheme  of  their  own 
motion,  which,  though  it  might  have  been 
lawful  as  regards  the  trusts  of  the  will 
of  Lord  Campden,  where  they  had  a  dis- 
cretion, and  possibly  may  have  been  law- 
ful  as  regard  Cromwell's  gift,  as  to  which 
we  know  nothing,  could  not  have  been 
lawful  as  regards  Lady  Gampden's  will 
without  the  sanction  of  the  proper  antho- 
rity — either  the  Charity  Commissioners  or 
the  Court  of  Chancery.  They  have  made 
a  new  scheme  for  themselves,  and  their 
scheme  has  been  this :  instead  of  giving 
these  doles  twice  a  year,  they  have  elected 


Vol.  50.] 

Imrel%e  Campden  Chaniiet,  App, 

pensionerB — ^persons  who  take  small  annui- 
ties as  long  as  they  shall  conduct  them- 
selves properly  and  be  inhabitants  of  the 
parish.  They  have  limited  the  class  of 
recipients  in  various  ways»  not  consistent 
with  the  terms  of  the  will.  Instead  of 
giving  the  pensions  (which  are  not  autho- 
rised by  the  will,  because  doles  are  only 
casual  payments  as  distinguished  from 
permanent  payments)  to  the  most  poor 
and  needy  people  (whichare  the  words  of 
the  will),  they  have  given  them  to  what  I 
may  call  the  next  class  of  people,  the 
people  who,  according  to  the  evidence, 
have  some  means — not  sufficient  to  support 
themselves  comfortably,  bnt  some  means. 
They  are  certainly  not  the  most  poor  and 
needy  people.  Then  they  have  restricted 
the  fphs  to  people,  as  a  rule,  who  have 
been  resident  for  fifteen  years  in  the 
parish.  That  is  a  very  wholesome  restric- 
tion (of  course,  I  do  not  say  the  number 
of  years ;  that  has  been  reduced  by  the 
commissioners  to  seven),  and  wholesome 
in  this  way — ^if  you  did  not  adopt  that  re- 
striction, people  would  come  and  live  in 
the  parish  a  week  before  with  a  view  of 
getting  a  share  of  this  charitv ;  and,  of 
course,  it  was  felt  that  it  was  desirable  to 
prevent  a  pauper  population  flecking  into 
Alensington  merely  attracted  there  by  the 
existence  of  these  charities — a  thing  which 
has  happened  in  some  parishes  in  Eng- 
land; and  to  avoid  that  mischief  they 
made  the  rule  as  to  fifteen  years*  residence. 
I  am  not  findino^  any  fault  with  them 
except  that  they  did  it  without  authority. 
Then  they  restricted  it  to  people  above 
the  age  of  60.  There  is  no  such  restric- 
tion in  the  will.  Although  under  the  rule 
persons  who  have  been  long  in  the  parish 
and  are  of  considerable  age  mig^t  be 
entitled  to  a  preference,  they  had  no  right 
to  impose  any  such  restriction.  On  the 
whole  they  have  administered  the  charitv 
for  a  grreat  number  of  years  past,  I  wi& 
not  say  in  utter  oblivion  of  the  directions 
of  the  will,  but  with  a  complete  disregard 
of  those  directions,  and  although  what 
they  have  done  has  been  very  beneficial 
it  was  not  legal.  The  consequence  is 
that  it  is  impossible  for  the  present  peti- 
tioners to  say  that  what  the  trustees  have 
done  is  not  to  be  reviewed.     There  is  no 
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legal  scheme  authorising  what  they  have 
done  as  regards  Lady  Gampden's  charity 
and  no  leg^l  authority,  and  therefore  a 
scheme  must  be  established.  Having 
arrived  at  that  conclusion  I  have  only 
now  to  advert  shortly  to  their  objections 
to  this  scheme  as  regards  the  disposition 
of  the  fund  which  was  given  to  tiie  poor 
by  wav  of  doles.  It  has  been  suggested, 
that  inasmuch  as  a  dole  is  a  payment 
direct  to  a  poor  person,  that  in  carrying 
out  the  new  scheme  the  Court  is  bound 
by  that  portion  of  the  direction  of  the 
old  scheme  or  will  which  directs  the  dole 
to  be  paid.  The  answer  is  very  simple. 
If  you  do  not  direct  it  to  be  laid  out  in 
doles  at  aU,  the  mere  incident  of  a  dole, 
that  it  is  paid  to  some  person  direct,  can- 
not be  regarded  as  a  direction  given  by 
the  testatrix.  The  testatrix  directs  the 
dole  to  be  paid,  and  nothing  else,  and  the 
pei*sonal  pavment  follows  ;  but  if  you  get 
rid  of  the  dole  altogether,  on  the  ground 
that  it  is  no  longer  desirable  to  keep  it 
in  continuance,  how  can  you  say  you  are 
bound  to  respect  that  which  is  not  a 
direction  of  the  testatrix  but  a  mere  in- 
cident to  the  direction — the  personal  pay- 
ment to  the  poor  people.  It  appears  to 
me  that  that  objection  is  wholly  un- 
founded. Then  tnere  were  some  minor 
objections  which  have  been  to  a  certain 
extent  conceded,  which  I  will  not  advert 
to.  They  were  matters  of  detail,  which, 
as  a  general  rule,  are  dealt  with  in 
chambers.  Then  I  will  come  to  the 
general  principle  of  the  scheme.  Now  it 
is  a  scheme  of  great  magnitude  and  in- 
volving a  great  number  of  details.  I 
have  looked  at  them.  I  have  had  no  in- 
considerable experience  as  to  the  settle- 
ment of  schemes.  I  find  the  scheme  is 
in  accordance  with  what  is  now  the 
modem  practice  as  to  settling  schemes, 
and,  spealdng  for  myself,  I  see  no  objec- 
tion to  the  details.  But  if  I  did  I  should 
not  think  it  part  of  our  duty  to  interfere. 
This  is  a  scheme  settled  by  a  competent 
authority — ^the  Charity  Commissioners — 
persons  not  only  of  gre&tj  but  of  special 
experience  in  these  matters,  and  persons 
entrusted  with  the  supervision  ik  these 
matters  as  a  separate  body  by  the  Legis- 
lature.    For  that  very  reason  it  would 
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not,  in  mj  opinion,  be  sufficient  for  a 
Judge  to  say  he  thought  some  detail 
might  well  be  difEerent,  or  that  if  he  him- 
self had  originallj  settled  the  scheme  he 
should  have  put  in  some  other  arrange- 
ments than  those  which  are  specified  in 
the  scheme.  He  must  be  satisfied  that  the 
Charity  Commissioners  have  gone  wrong, 
either  by  disobeying  those  rules  of  law 
which  govern  them  as  well  as  they  govem 
Courts  of  justice,  or  by  making  some 
slip  or  gross  miscarriage,  which  calls  for 
the  intervention  of  the  Court  to  set  aside 
and  remodel  the  scheme.  As  I  said  before, 
with  regard  to  these  matters  of  detail  one 
or  two  have  been  pointed  out  as  to  which 
alterations  have  been  made  or  have  been 
agreed  to  be  made,  and  subject  to  those 
alterations  I  think  the  scheme  ought  to  be 
confirmed.  The  result  will  be  that  the 
Vice- Chancellor's  order  will  be  discharged, 
except  as  to  costs ;  that  the  scheme  will 
be  confirmed  subject  to  the  alterations 
specified;  and,  as  it  is  a  case  in  which- 
the  funds  are  very  large  and  in  which  the 
inhabitants  were  heard  by  permission  of 
the  Attorney- General,  and  have  secured 
by  their  intervention  some  alteration  of 
the  scheme,  I  think,  having  regard  to  all 
the  circumstances  of  the  case,  it  would 
be  proper  that  the  costs  of  the  respon- 
dents as  well  as  of  the  appellants  should 
be  provided  for  in  the  usual  way  out  of 
the  income  of  the  charity  funds. 

Jambs,  L.J.— I  am  of  the  same  opinion. 
The  main  question  and  the  real  question 
that  has  been  raised  on  this  appeal  is 
whether  the  commissioners  have,  in  fiftct, 
exceeded  their  jurisdiction  in  what  they 
have  done.  I  think,  when  we  are  dealing 
with  a  scheme  settled  by  persons  like  the 
commissioners,  that  we  should  consider 
this,  that  the  Court  of  Chancery,  to 
which  an  appeal  is  given  by  the  statute, 
is  really  sitting  more  as  a  Court  of  pro- 
hibition than  as  a  Court  of  appeal,  or 
review ;  that  is  to  say,  that  it  ought  to 
be  satisfied  that  the  commissioners  have 
done  something  which  they  ought  not  to 
have  done,  having  regard  to  the  instru- 
ments creating  the  trust.  Now  the  main 
question  argued  before  us,  was,  that  in 
fact  they  have  done  that— that  is,  that 


they  have  disregarded  the  special  direc- 
tions of  the  instruments  creating  the 
trusts.  With  regard  to  all  but  Lady 
Campden's  charity  it  appears  to  me  that 
there  is  no  foundation  whatever  for  that 
suggestion.  The  gift  of  Lord  Campden 
is  for  the  poor  generally,  and  that  is  to 
be  applied  in  the  manner  which  the  pro- 
per authorities  should  think  beat  for  the 
poor,  having  regard  to  all  the  dream- 
stances  of  the  case,  and  the  circumstances 
and  feelings  and  habits  of  the  times. 
There  seems  to  be  no  ground,  as  I  sud, 
for  supposing  that,  having  regard  to 
Lord  Campden's  charity,  there  is  any 
question  at  all  as  to  the  jurisdiction  of 
the  commissioners.  With  regard  to  the 
charitv  that  resulted  from  Cromwell's 
gift,  that  appears  to  me  to  be  exactly  the 
same.  All  we  know  about  that  is  that  it 
was  a  gift  for  the  benefit  of  the  poor  of 
the  parish  of  Kensington.  With  regard 
to  Lady  Campden's  charity,  no  doubt 
there  is  an  apparent  difficulty  which  has 
to  be  dealt  with,  because  Lady  Campden 
by  her  will  beyond  all  question  has  given 
a  specific  direction ;  that  is  to  say,  she 
has  directed  one  moiety  of  the  income  of 
her  estate  shall  be  distributed  in  eleemo- 
synary gifts  of  a  particular  kind,  and 
with  regard  to  the  other  half  she  has 
directed  that  it  shall  be  applied  in  putting 
out  poor  boys  to  be  apprenticed.  Now, 
with  regard  to  the  first  half,  of  course,  if 
the  direction  is  to  be  strictly  followed,  it 
must  be,  as  the  Master  of  ibe  Bolls  has 
pointed  out»  by  a  distribution  among  the 
most  poor  and  needy  of  the  parish  in 
small  doles.  As  has  been  observed,  it 
ought  to  be  divided  into  as  many  shiUings 
as  there  would  be  most  poor  and  needy, 
and  to  whom  a  shilling  would  be  an  ob> 
ject  of  moment ;  and  they  ought,  instead 
of  increasing  the  amount  to  a  few,  to  in- 
crease the  number  and  diatribute  it  in 
that  way — that  is,  if  the  will  be  stricftlj 
followed.  But  in  truth  that  has  not  been 
done,  and  nobody  has  ever  thought  it 
possible  to  do  it.  At  the  time  when  this 
charity  was  founded  no  doubt  it  miffht 
have  been  done  reasonably  enoug^.  ^^le 
churchwardens  were  to  disirilmte  it  is 
the  church  or  at  the  church  porch  among 
the  people,  and  it  was  supposed  at  that 
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time  thej  knew  every  inhabitant  of  the 
parish,  and  would  know  exactly  who  the 
poor  people  were  to  whom  they  onght 
to  give  these  periodical  gifts.     Bat  that 
of  conrsehas  become  utterly  impracticable, 
and  the  tmstees  have  now  for  centaries — 
at  least  for  a  very  long  period  of  time — 
established  themselves  a  cypres  application 
of  that  moiety ;  and  if  they  had  a  right 
to  establish  a  cypres  application  by  reason 
of  the  change  of  circumstances,  it  is  cer- 
tainly a  very  strong  thing  to  say  that  the 
Court  of    Chancery   had  not  the  same 
power,  and  a  strong  thing  to  say  that  the 
commissioners,  who  in  this  respect  have 
succeeded  to  the  powers  of  the  Court  of 
Chancery,  had  not  at  all  events  as  much 
power  to  make  a  cyprhs  application  as  the 
trustees  themselves,  who  thought  it  ne- 
cessary and  beneficial  to  do  it.     The  real 
mode  in   which  the  objection   was  ad- 
dressed to  us  was  this  :  "  Ours  is  a  more 
cyprhs  application  than  yours."       That 
does  not  appear  to  me  to  be  a  valid  ob« 
jection.     There  is  no  such  thing  as  more 
or  less  cypres  on  the  question  of  jurisdic- 
tion in  dealing  with  what  ought  to  be 
done  with  the  fund  under  the  change  of 
circumstances.     The  trustees  have  been 
dealing  with  it  according  to  their  cyprhs 
scheme,  and  it  appears  to  me  that  the 
suggestion  that  their  scheme    is    more 
cypres  than  that  which  the  commissioners 
propose  to  make,  at  all  events,  does  not 
go  to  the  jurisdiction  of   the  commis- 
sioners to  determine  what,  according  to 
their  judgment,  is  the  best  mode  of  deal- 
ing with  the  fund.     It  appears  to  me, 
therefore,  that  the  objection  fails.    Then, 
with  regard  to    the    apprenticeships,   I 
quite  agree  with  what  the  Master  of  the 
Bolls  has  said,  that  we  are  dealing  with  a 
fiind  different  in  amount  and  different  in 
substance.     We  are  dealing  with  a  fund 
so  large  that  that  itself  would  afford  a 
very  good  and  reasonable    ground  for 
applying  it  cypres.    But  what  strikes  me 
as  the  strong  point  is  this,  that  to  confine 
the  application  of    that  charity  in  the 
present  state  of  things,   in  the  present 
state  of  feeling  and  the  present  state  of 
the  law,  to  those  persons  only  among  the 
poor  of  Kensington  whose  children  would 
be    willing    to    become    apprentices    to 
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tradesmen  or  dtherwise,  and  to  exclude 
from  the  charity  all  that  other  large  mass 
of  poor  people  who  have  just  the  same 
claim,  and  who  do  not  now  find  it  bene- 
ficial for  their  children  to  be  put  out  as 
apprentices,  would  be  in  fact  to  exclude 
from  the  charity  the  great  number  of  that 
class  of  poor,  whom,  it  is  obvious  to  my 
mind,  Lady  Campden  intended  to  receive 
the  benefit  of  her  charity,  and  that  in 
doing  that  we  should  be  in  truth  defeat- 
ing the  spirit  of  Lady  Campden's  gift  by 
following  strictly  the  letter,  when  that 
letter  becomes  inapplicable.  I  therafore 
entirely  agree  with  the  view  which  the 
Master  of  the  Rolls  has  taken,  and  say 
that  I  would  not  myself  as  a  Judge  inter- 
fere, there  being  jurisdiction  to  begin 
with  in  the  commissioners,  with  the 
mode  in  which  they  have  exercised  that 
jurisdiction,  on  any  view  of  my  own  as 
to  whether  they  or  I  take  the  right  view 
as  to  the  beneficial  mode  of  dealing  with 
the  fund,-  unless  I  was  satisfied  that 
they  were  doing  something  in  which  they 
ought  to  be  restrained  as  exceeding  their 
jurisdiction.  I  think  they  know  more 
about  it  than  I  do,  and  I  should  defer 
to  them  instead  of  asking  them  to  defer 
to  me. 

Lush,  L.J. — I  do  not  think  it  necessary 
to  add  anything  to  the  elaborate  judg- 
ments delivered  by  my  learned  col- 
leagues, or  to  say  anything  more  than 
that  I  concur  in  all  that  they  have  said, 
and  especially  as  to  the  principles  on 
which  this  Court  should  act  when  re- 
viewing the  decision  of  the  Charity  Com- 
missioners. 


Solicitors — J.  M.  Clabon,  for  respondents;  John 
Jordan,  for  petitioners. 
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PILLGREM  V,  PILLGREM. 


Fry,  J. 

1881. 
May  2. 

Executor  —  Business  —  Trade  Assets  — 
Judgment  Creditor — Execution. 

A,,  an  executor,  carried  on  (he  business 
of  his  testator  for  nine  years  in  his  ovm 
mime,  at  ^premises  where  he  lived,  under  a 
power  to  postpone  the  sale  of  the  business 
and  carry  it  on  in  the  meanwhile: — Held, 
that  a  creditor  of  A,  was  not  entitled  to 
execution  against  the  trade  assets.  Held 
also,  that  the  executor  had  no  power  to 
pledge  the  lease  of  the  business  premises. 

John  ^Morgan,  of  Brixton,  by  his  will 
dated  January,  1870,  gavd  all  his  estate 
to  his  brother-in-law,  the  defendant  John 
Pillgrem,  who  was  residing  with  and  as- 
sisting ilie  testator  in  his  business,  on 
trust  to  sell  his  business  of  a  cowkeeper 
and  dairyman,  and  live  stock,  carts,  im- 
plements of  trade  and  lease,  and,  after 
payment  of  debts  and  funerid  and  testa- 
mentary expenses,  to  retain  the  sum  of 
200Z.  for  his  own  use ;  to  invest  the  trust 
funds  and  hold  them  on  trust  to  pay  the 
income  to  Margaret  Pillgrem,  the  wife  of 
John  Pillgrem  and  the  testator's  sister, 
for  her  separate  use  without  power  of 
anticipation,  and,  after  her  death,  to  hold 
the  trust  property  for  the  persons  to  whom 
she  should  by  will  appoint. 

The  will  contained  tne  following  clause : 
''  And  until  a  sale  can  be  effected  at  a  fiur 
price  of  my  said  business  and  houses  at 
Peckford  Place,  I  desire  the  said  John 
Pillgrem  to  continue  the  said  business, 
and  to  hold  any  profits  that  may  accrue, 
after  maintaining  himself,  his  wife  and 
son  in  the  same  manner  as  they  now  live, 
upon  the  like  trusts  as  to  the  income  of 
the  invested  proceeds  above  mentioned." 

The  testator  died  in  June,  1870.  John 
PiUgrem  carried  on  the  business  of  the 
testator  and  lived  at  the  testator's  house, 
down  to  the  commencement  of  this  action 
in  August)  1879. 

On  the  27th  of  August,  1879,  a  receiver 
appointed  in  the  action  entered  into  pos- 
session of  the  testator's  business  premises 
at  Peckford  Place  and  took  possession  of 
the  trust  property.  William  Hilliard,  a 
judgment  creiditor,  issued  execution,  and 


the  sheriff  seized,  on  the  13th  of  Septem- 
ber, 1879,  certain  furniture  and  stock-in- 
trade  then  in  possession  of  the  receiver. 
A  motion  was  made  by  the  receiver  to 
commit  the  sheriff,  which  resulted  in  the 
payment  into  Court  by  the  receiver  of  the 
sum  of  354Z.  S8^2d,,  the  amount  of  the 
judgment  debt  and  costs ;  and  the  matter 
was  referred  to  the  chief  clerk,  who  found 
that  661,,  part  of  the  judgment  debt,  had 
been  applied  in  the  busineasy  and  the  rest 
of  the  money  advanced  by  HilUard  had 
been  used  for  John  PiDgrem'a  own  pur- 
poses, and  that  Mr.  HilSeurd  was  entitled 
only  to  661,  out  of  the  fund  in  Court 
This  was  a  summons  to  vary  the  certifi- 
cate taken  out  on  behalf  of  the  judgment 
creditor.  He  also  held  under  a  deposit 
the  lease  of  the  premises  which  had  been 
renewed  in  John  Pillgrem's  name  since 
the  testator  died. 

The  summons  was  for  the  pnrpoee  of 
varying  the  chief  clerk's  oertiScate  id 
three  particulars — first,  to  have  it  certi- 
fied that  the  applicant  was  entitled  to  a 
charge  ujpon  the  chattels  seized  to  the 
extent  of  3182.  IBs,  2d. ;  secondly,  that 
he  had  a  charge  on  the  lease ;  and  thirdly, 
that  he  ought  to  pay  no  part  of  the  pos- 
session-money claimed  by  the  sheriff. 

Mr.  Olasse  and  Mr.  Methold^  for  the 
summons,  amied  that,  under  the  circom- 
stances  of  the  present  case,  where  the 
debtor  carried  on  the  business  in  his 
own  name  at  a  house  of  which  the  kase 
was  vested  in  himself,  and  where  he  re- 
sided|  evidently  supporting  his  wife  out  of 
the  business,  and  where  the  sale  directed 
by  the  testator  had  been  postponed  so 
long,  the  debtor  had  oonvcnied  the  pro- 
perty to  his  own  use  so  far  as  to  make  it 
liable  to  his  debts — 

Bay  V.  Bay,  Coop.  C.C.  264. 
The  property  was  in  the  order  and  dis- 
position of  the  debtor — 

Fox  V.  Fisher,  SB.  A  Aid.  135. 
The  leasehold  at  any  rate  was  the  pro- 
perty of  the  debtor,  and  if  not^  the  cre- 
ditor was  entitled  to  a  lien  on  ihe  kaae 
itself— 

Heath  v.  Orealoek,  44  Law  J.  Bep. 
Chanc.  157 ;  Law  Rep.  10  Chanc. 
22. 
Mr.  J.  Pearson  and  Mr.  Daniel  Jones, 
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for  the  plaintiff,  said  the  executor  was 
carrying  on  the  bnsiness  in  Btrict  accord* 
ance  with  his  testator's  directions,  and  the 
property  of  his  testator  was  in  no  way  liable 
for  the  private  debts  of  the  executor — 
In  re  Johison,  49  Law  J.  Bep.  Ghanc. 

745 ;  Law  Bep.  15  Ch.  D.  548 ; 
FarhaU  y.  Farhall^  41  Law  J.  Bep. 
Ghanc.  146 ;  Law  Bep.  7  Ghanc. 
123; 
Berry  ▼.  Qibhons^  42  Law  J.  Bep. 
Ghanc.  89;  Law  Bep.  8  Ghanc.  747. 
Mr,  OUxese  replied. 

WiUiame  on  Executors  (8th  ed.),  958 ; 
8coU  ▼.  Tyler,  2  Dicken,  724 ; 
Lord  Vane  v.  Bigden,  39  Law  J.  Bep. 
Ghanc.   143,   797;    Law  Bep.    5 
Ghanc.  663, 
were  also  referred  to  on  the  question 
whether  the  ti*ade  assets  were  liable  for 
the  debt ;  and 

SiroughiU  y.  Ansiey,  1  De  Gex,  M. 
&  G.  635 ;  22  Law  J.  Bep.  Ghanc. 
130, 
on  the  power  of  the  executor  to  pledge 
the  lease. 

Fbt,  J.,  stated  the  facts,  and  said — Let 
me  say  that  it  appears  to  me  that  the 
principles  which  regulate  applications  of 
this  sort  are  very  clear.  As  1  understand 
them,  where  a  trustee  or  executor  carry- 
ing on  business  under  the  directions  con- 
tained in  the  will,  and  in  that  character, 
contracts  a  debt,  the  debt  is  one  for  which 
the  action  is  to  be  bi*ought  against  the 
executor  personally,  and  for  which  judg- 
ment must  be  obtained  de  honiepropriis  of 
the  executor ;  that  no  action  can  be  suc- 
cessfully brought  against  the  executor  as 
executor  on  such  account;  and  that  no 
execution  can  be  had  de  bonis  testatoris,  for 
the  very  simple  reason  that  the  debt  was 
not  the  debt  of  the  testator.  In  making 
these  observations  I  say  nothing  about  a 
right  which  undoubtedly  the  executor  has 
to  come  against  the  assets  and  estate  of 
the  testator. 

Now  is  this  case  made  in  any  way  dif- 
ferent by  the  fact  that  these  things  were 
in  the  ostensible  possession  of  John  Pill- 
grem,  and  that,  so  far  as  it  appeared,  no 
person  looking  at  John  Pillgrem  and  his 
place  of  business  would  know  they  were 
the  property  of  the  testator?  It  has  been 
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long  ago  decided  that  it  makes  no  differ- 
ence. There  is  a  case  which  has  not  been 
referred  to,  but  which  I  will  nevertheless 
mention — the  case  of  Dawson  v.  Wood  (1) 
— where  an  action  for  trespass  was  brought 
against  the  sheriff  for  seizing  certain  pro- 
perty of  which  defendant  was  in  the  ap- 
parent possession.  It  turned  out  that  it 
was  not  his  property,  and  it  was  held  that 
a  trespass  could  nevertheless  be  main- 
tained. The  marginal  note  is  this  :  ''  The 
plaintiff  having  purchased  a  public-house 
for  which  he  could  not  himself  obtain  a 
licence,  because  he  resided  in  another 
tavern,  put  B,  an  insolvent  person,  into 
the  house  as  his  servant,  to  keep  it  for 
him,  and  supplied  him  with  money  to  pay 
for  the  licence  which  was  granted  to  B  : — 
Held,  that  the  sheriff  was  not  entitled  to 
take  under  the  execution  against  B  the 
plaintiff's  liquors  and  chattels  in  the  house 
committed  to  B*s  custody."  Now  there  it  is 
quite  true  that  the  Lord  Ghief  Justice  took 
a  different  opinion,  but  the  majority  of  the 
Gourt  decided  the  case,  and  Mr.  Justice 
Heath  said,  "I  cannot  agree  with  my 
lord.  It  is  not  sufficient  thatPyke  is  the 
ostensible  owner  of  the  goods ;  if  so  there 
would  have  been  no  need  of  the  statute 
21  Jac.  1 ;  and  so  to  hold  would  be  extend- 
ing that  statute  to  all  other  cases  as  well 
as  bankruptcy."  But  then  it  is  said  that 
although  that  may  be  the  rule  in  a  case 
which  happens  snortly  after  the  death  of 
the  testator,  that  does  not  apply  to  a  case 
which  arises  many  years  after  the  death  of 
the  testator.  In  other  words,  it  is  said,  I 
suppose,  that  an  inference  arises  that  the 
goods  became  the  property  of  the  person 
in  whose  ostensible  possession  they  are. 
In  some  cases  undoubtedly  that  lapse  of 
time,  coupled  with  the  consent  of  the 
beneficiaries,  and  an  enjoyment  of  the 
goods  in  a  manner  inconsistent  with  the 
trust,  may  raise  an  inference  of  gift  or 
alienation  by  the  persons  beneficially 
entitled  to  the  persons  ostensibly  in 
possession.  But  where  the  possession 
IS  in  accordance  with  the  trusts,  and 
where  the  time  is  also,  if  I  may  use 
such  an  expression,  in  accordance  with 
the  trusts,  there  neither  time  nor  osten- 
sible possession  raise  any  such  inference 
of  gift  by  the  beneficiaries.     Now  that 

(1)  3  Taunt.  256. 
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point  again  is  not  a  new  one,  for  as  long 
ago  as  the  2nd  Qaeen's  Bench  Reports  the 
point  came  before  the  Court  in  Fenwick  v. 
Lay  cock  (2),  and  was  determined  accord- 
ingly. The  marginal  note  is  this :  "  When 
the  goods  of  a  defendant  who  alleges  that 
he  holds  them  solely  as  trustee  are  taken 
in  execution,  the  defendant  in  his  character 
as  trustee  may  in  general  dispute  the 
seizure,  and  the  sheriff  in  such  cases  is 
entitled  to  the  benefit  of  an  interpleader 
rule  under  section  6  of  statute  1  ft  2 
"Will.  4.  c.  58."  There  it  was  shewn  that 
the  trustee  had  been  in  possession  for  a 
long  time,  and  Lord  Justice  Denman,  in 
delivering  the  judgment  of  the  Court,  re- 
ferring to  an  earlier  case  of  QasJcell  v, 
Marshall  (3),  is  reported  to  have  said,  ''If 
the  plaintiff  had  been  in  possession  of  the 
goods  for  a  long  time  it  might  have  been 
otherwise,  and  here  the  possession  has 
been  long ;  but  then  it  is  a  possession  con- 
sistent with  the  will  and  necessary  to  the 
execution  of  the  trust  reposed.  It  fol- 
lows, therefore,  that  in  my  judgment 
neither  the  ostensible  possession  of  Pill- 
grem  nor  the  lapse  of  time  make  any  dif- 
ference. The  moment  it  is  found  that  this 
property  was  really  the  trust  properly  in 
his  hands,  the  judgment  could  not  be 
levied  upon  that  property.  The  argument 
before  me  has  almost  gone  the  length  of 
suggesting  that  trust  property  in  the  hands 
of  a  trustee  may  be  seized  by  an  execu- 
tion creditor.  I  take  the  liberty  of  ob- 
serving that  in  my  judgment  nothing  is 
plainer  than  that  property  taken  under 
the  execution  is  only  the  property  to  which 
the  execution  debtor  is  beneficially  en- 
titled, and  no  property  of  which  he  is 
trustee  can  be  taken.  Now  the  case  of 
Ray  v.  Bay  has  been  very  properly 
cited  and  relied  upon.  That  was  a  case 
in  which  the  Court  dissolved  an  injunc- 
tion. It  did  not  finally  determine  the  point, 
but  it  thought  the  circumstances  were  such 
as  raised  an  inference  of  gift  by  the  cre- 
ditor to  the  persons  who  claimed,  and 
when  the  case  arises  in  that  form  I  shall 
foUow  Bay  v.  Bay.  But  this  case  is  very 
different. 

The  next  case  for  determination  is  with 

(2)  2  Q.B.  >Rep.  il08 ;    11  Law  J.  Rep.  Q.B. 
146. 

(3)  1  Moo.  &  B.  182. 


regard  to  the  leasehold  property.  Thai 
again  has  been  put  upon  two  grounds: 
First,  there  is  the  question  on  the  exeea- 
tion  itself  pure  and  simple,  but  that  of 
course  is  the  same  question  as  I  have 
already  disposed  of  with  regard  to  the 
chattels.  The  next  point  is  this :  It  has 
been  said  that  by  virtue  of  a  deposit  the 
execution  creditor  is  entitled  to  a  charge 
upon  this  property.  Now  with  regard  to 
that  it  appears  to  me  to  stand  simply  in 
this  way — that  the  execution  creditor,  the 
applicant,  Mr.  Hilliard,  claims  an  equify  on 
that  lease  by  virtue  of  the  deposit.  The 
estate  claims  an  equity  in  the  lease  by  virtae 
of  the  renewal.  Neither  equity  is  denied 
by  the  person  entitled  to  the  opposite 
equity.  But  here  the  equity  of  the  estate 
attached  the  moment  the  lease  was 
granted,  the  equity  of  the  depositee  at- 
tached only  when  the  deposit  was  made, 
and  the  equity  of  the  estate  therefore  is 
prior  to  the  charge  against  it.  It  appears 
to  be  a  case  in  which  the  maxim  qw 
prior  est  tempore  potior  est  jure  applies. 
There  is  no  superiority  in  the  one  equity 
above  the  other  which  would  make  me 
displace  the  preceding  right  Then  it  is 
said  that  the  sale  of  the  leasehold  pro- 
perty took  place  under  a  consent  order, 
and  that  therefore  I  am  bound  to  look  to 
the  rights  of  the  parties  in  these  circum- 
stances. Now,  according  to  the  case  of 
Heath  v.  Crealoch,  and  the  cases  there 
cited,  it  would  be  impossible  for  the  per- 
sons  interested  in  the  estate  to  take  the 
lease  away  from  the  depositee  and  chargee 
who  claims  as  the  equitable  owner  for 
value  without  notice.  Now  those  pro. 
positions,  if  made  out,  appear  to  me  to 
justify  the  argument  that  the  money 
realised  from  the  sale  of  the  lease  would 
go  to  satisfy  the  charge  in  the  first  in- 
stance, because  the  sale  could  not  have 
been  made  without  the  lease  being  given 
up.  But  is  Mr.  Hilliard,  the  owner  of 
this  property,  without  notice  ?  Now  in 
order  to  shew  that  it  must  be  shewn  that 
he  took  all  reasonable  oare  and  made 
enquiry,  and  that,  having  taken  that  oare 
and  made  that  enquiry,  he  received  no 
notice  of  the  trust  which  affected  this 
property;  it  is  not  in  evidence  that  he 
made  any  enquiry  of  the  sort.  I  am 
bound  to  presume  if  he  had  oalled  for  an 


Vol.  50.] 

abstract  of  title,  an  honest  abstract  would 
have  been  famished  to  him,  and  he  wonld 
have  seen  that  it  was  affected  by  prior 
title ;  and  in  mj  jndgpnent  a  person  who 
shnts  his  eyes  and  tcJces  withont  enquiry 
cannot  say  he  is  apnrchaser  withont  notice, 
when  if  he  made  enquiry  and  an  honest 
answer  had  been  given  he  wonld  have 
had  notice.  I  hold,  therefore,  that  also 
fails.  The  other  part  of  the  summons, 
with  regard  to  possession-money,  being 
merely  consequential,  it  follows  I  refuse 
the  whole  of  the  summons  with  costs. 


Soliciton— J.  P.  Mnnoiigh,  for  creditor;  Allen 
Edwards,  for  plaintiiF. 
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[IN  THE  COURT  OF  APPEAL.] 

Bahksuftct. 

JlSSEL,  M.B. 

James,  L. J.  I     Ex  pwrte  walton  ; 

Lush,  L.  J.  i  in  re  Lsyr. 

1881. 
May  12, 19,  26. 

Lease  —  Underlease  —  Bamkrvftcy  of 
Leuee — Disclaimer  by  Trustee  of  JBank' 
ruptr—Banhrwptoy  Aci,  1869  (32  ^  38 
Vici.  e.  71),  8,  23 — Banlcm^tcy  Eules  of 
1871,  rule  28. 

liiaa  rule  of  construction  of  statutes^  that 
the  Uteral  construction  of  a  section  ought 
not  to  preva/U  if  it  resuUs  in  an  absurdity 
or  an  inconsisteney  with  the  intention  of 
the  Legislature^  as  appa/rent  from  the 
statute. 

The  generality  of  the  words  of  the  23n2 
section  of  the  Bankruptcy  Act  must  he  so 
far  limUed  as  to  have  the  effedt  merely  of 
relieving  the  estaie  of  the  bankrupt  and  his 
trustee  from  liabUityj  and  entUling  those 
whose  rights^  as  regards  the  enforcement  of 
liabilities  against  the  bankrupt  or  trustee, 
are  interfered  with  by  the  disclaimer^  to 
prove  against  the  bankrupt's  estate  for  the 
amount  of  the  injury  they  may  have  sus* 
tained.  The  rights  of  third  parties  are  not 
to  be  affected  by  the  disclaimer. 
Vol.  $0. — CsANC 


**  When  a  statute  enacts  thai  something 
should  be  deemed  to  have  been  done,  which 
in  fact  was  not  done,  the  Oowrt  is  entitled 
and  bound  to  ascertain  for  what  purposes  and 
between  what  persons  the  statutory  fiction 
is  to  be  resorted  to  " — per  James,  L.J. 

W.  granted  a  lease  of  a  house  to  L,  for 
ten  years,  at  the  yearly  rent  of  701.  L.,  a 
few  days  after,  in  consideration  of  a  premium 
of  lOOZ.,  sub'let  the  house  to  M.for  a  term 
of  nine  and  a-half  years,  at  the  yearly  rent 
of  56Z.  L.  filed  a  liquidaiion  petition,  and 
his  trustee  applied  for  leave  to  disclaim  the 
lease,  which  the  Registrar  granted  in  spite 
of  the  opposition  of  W. 

On  appeal  by  W,  the  order  of  the  Begi- 
strar  was  affirmed,  the  Court  holding  that 
W.*s  right  as  against  If.  to  receive  the  rent 
reserved  by,  and  to  enforce  the  covenants 
contained  in,  the  original  lease  was  not  af- 
fected  by  the  disclaimer. 

Leave  given  to  M,  to  prove  against  L.*s 
estate  in  respect  of  the  loss  sustained  by 
him  by  reason  of  his  liability  to  pay  the 
higher  rent, 

John  Walton,  William  Walton  and  Henry 
Walton,  trustees  of  the  will  of  William 
Walton,  by  a  lease  dated  the  11th  of 
August,  lo79,  leased  to  Hyam  Levy  and 
Moss  Hyam  Levy  a  house  for  a  term 
of  ten  years,  at  a  rent  of  702.  This 
lease  contained  the  usual  proviso  for  re- 
ftntry. 

The  lessees,  by  an  under-lease,  dated  the 
29th  of  August,  1879,  demised  the  same 
premises  to  Hermann  Michaelson)^or  nine 
and  a-half  years,  at  the  yearly  rent 
of  56Z.  lis,  Sd,  The  lessees  received  from 
their  sub-lessee  a  sum  of  lOOZ.  by  way  of 
premium. 

The  Messrs.  Levy  filed  a  petition  for 
liquidation  by  arrangement  or  composi- 
tion with  their  oi^editors  on  or  about  the 
17th  day  of  January,  1881,  and  at  a 
meeting  held  on  the  2nd  of  March,  1881, 
Messrs.  Crump  and  Foreman  were  ap- 
pointed trustees. 

Upon  an  application  being  made  by  the 
trustees  to  the  Court  of  Bankrupted  for 
leave  to  disclaim  all  their  intetest  under 
the  lease  of  the  11th  of  August,  1879,  an 
order  was  made  by  Mr.  Registrar  Haslitt, 
sitting  as  Chief  Judge,  on  the  8th  of  April, 
1881,  authorising  such  disclaimer.  Messrs. 

4P 
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WsJton  opposed  this  application,  no  one 
appearing  for  Michaelson,  the  snb-lessee. 

From  this  order  Messrs.  Walton  brought 
this  apx)eal. 

The  appeal  was  first  heard  on  the  5th 
of  May,  when  the  case  was  adjourned  for 
the  purpose  of,  if  possible,  carrying  into 
effect  an  arrangement  proposed  by  the 
lessors,  namely,  that  the  trustees,  instead 
of  bemg  allowed  to  disclaim,  should 
assign  the  lease  to  a  nominee  of  the 
lessors,  the  latter  indemnifying  the  trus- 
tee against  any  claim  or  liability  incurred 
by  the  trustee  in  so  doing.  The  proposed 
arrangement,  however,  roll  through. 

Notice  of  the  proceedings  on  the  appeal 
was,  upon  the  suggestion  of  their  Lord- 
ships, given  to  Michaelson. 

May  19. — Mr,  John  Henderson^  for  the 
appellants. — Leave  to  disclaim  ought  not 
to  bave  been  given  unconditionally.  The 
object  of  the  28th  rule  of  the  Bankruptcy 
Rules,  1871,  which  requires  the  leave  of 
the  Court  to  be  obtained  before  the  trus- 
tees may  disclaim  a  leasehold  interest,  is 
to  prevent  the  rights  of  third  parties 
being  prejudiced  by  their  disclaimer. 
According  to  the  statement,  the  lease  is 
to  be  deemed  to  have  been  surrendered, 
and  by  that  surrender,  under  the  8  ft  9 
Yict.  c.  106.  s.  9,  the  intermediate  term 
removed,  and  the  superior  landlords  will 
become  the  immediate  reversioners  of  the 
sub-lessee,  and  will  no  doubt  get  the  benefit 
of  the  rent  and  covenants  stipulated  for 
from  the  sub-lessee,  but  the  rent  of  the 
sub-lease  is  56Z.,  instead  of  the  701.  re- 
served by  the  original  lease. 

Suppose  a  freeholder  grants  a  term  for 
ninety-nine  years  at  5002.  a  year;  the 
lessee,  in  consideration  of  a  premium, 
assigns  the  whole  lease  at  a  peppercorn 
rent,  and  then  becomes  bankrupt,  and 
his  trustees  disclaim;  is  the  freeholder 
to  be  virtnally  disseized  P  The  proviso 
for  re-entiT  in  the  original  lease  will  fall 
with  the  disclaimer  and  he  cannot  eject 
the  under-lessee — 

SmaUey    v.    Hardvnge^   50  Law  J. 

Bep.  Q.B.  367 ;  Law  Rep.  6  Q.B. 

D.  371. 
In 

O^FarreU  v.  SteDemon^  4  Law  Bep. 

Ir.  (Com.  L.)  715, 


in  the  Court  of  Appeal  in  Ireland,  it  was 
suggested  that  the  word  "  surrender " 
should  be  restricted  so  as  to  liberate 
the  bankrupt  and  his  estate  from  lia* 
bility — 

Ex  parte  BvmUm ;  in  re  MuUer^  Law 
Hep.  15  Ch.  D.  289. 
The  sub-lessee  is  the  person  who  ought 
to  suffer.     He  should  have  enquired  into 
his  lessor's  title — 

Wilson   V.  Hart,   35   Law  J.  Bep. 

Chanc.  569;  Law  Bep.  1  Chanc. 

463. 

Mr,  Winslow  and  Mr.  FMay  Knight^ 

for   the  trustees. — ^We  admit  that   the 

main  object  of  the  Act  was  to  relieve  the 

bankrupt  and  his  estate  and  the  trustee 

from  all  liability  under  the  lease ;  but  as 

between  all  other  parties  interested  in  it, 

the  lease  may  be  held  subsisting — 

The  London  and  Westminster  Loan 
Oompawy  v.  DraJce^  6  Com.  B.  Bep. 
N.S.  798 ;  28  Law  J.  Bep.  C.P. 
297. 
An  actual  surrender  of  a  lease  by  a 
lessee  to  his  lessor  was  held  not  to  affect 
the  right  of  third  parties.     (See  Oo,  lAM. 
3386 — where  he  says  that  as  between 
*  the  parties  to  the  surrender  the  estate  \a 
drowned ;  but  as  regards  strangers  "  the 
estate  surrendered  hath  in  consideration 
of  law  a  continuance.") 
So  in 
Smyth  Y.  Norths  41   Law  J.  Bep. 
Exch.  103;    Law  Bep.  7   Ezoh. 
242, 
the  disclaimer  by  the  trustee  of  the  as- 
signee of  a  lease  was  held  not  to  affect 
the  rights  and  liabilities  inter  se  of  the 
lessor  and  the  original  lessee. 
They  also  referred  to 

Ex  pa/rte  Bams ;  in  re  SneexwOy  45 
Law  J.   Bep.   Bankr.   137;  Iaw 
Bep.  3  Ch.  D.  463. 
Mr.  Methold^  for  Michaelson. 

Jbssbl,  M.B. — This  appeal  raises  im- 
portant questions  as  to  the  constraotion 
to  be  put  upon  the  23rd  section  of  the 
Bankruptcy  Act,  1869.  Before  consider- 
ing the  exact  wording  of  the  section,  I 
should  like  to  say  a  few  words  as  to  tiie 
rules  which  govern  all  Courts  in  the  con- 
struction of  statutes  and  other  instra- 
ments.      Wbi^t^ver  may  have  been  the 
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case  in  the  past  as  regards  the  interpre- 
tation of  statutes,  the  roles  now  are 
settled.  They  are  so  well  recognised  as 
to  become  binding  on  this  and  every 
oiher  Court;  and  to  shew  what  those 
roles  are  I  am  going  to  cite  from  the  last 
case  on  the  subject  the  roles  as  laid  down 
in  the  Hoose  of  Lords  in  The  Oaledonia/n 
Eailwa/y  Oompa/ny  v.  The  North  British 
Railway  Company  (1).  It  was  an  appeal 
from  the  Court  of  Session  in  Scotiand, 
hut  as  rules  of  consfcroction  are  the  same 
in  Scotland  as  in  England  that  makes  no 
difference. 

The  appellant  there  contended  that  the 
literal  constroction  should  be  given  to  a 
particular  section,  although  it  defeated 
what  appeared  from  the  preamble  of  the 
Act  to  be  the  main  object  of  the  Act. 
That  contention  did  not  prevail.  Lord 
Selborne  laid  down  the  rule  of  construc- 
tion thus  :  "  The  more  literal  construe* 
tion  ought  not  to  prevail  if  (as  the  Court 
below  has  thought)  it  is  opposed  to  the 
intention  of  the  Legislature  as  apparent 
by  the  statute,  and  if  the  words  are 
sufficiently  flexible  to  admit  of  some  other 
construction  by  which  that  intention  will 
be  better  effectuated."  Then  the  judgment 
of  Lord'  Blackburn  in  the  same  case 
(p.  131)  cites  with  approval  the  rule  laid 
down  by  Lord  Wensleydale  in  the  well- 
known  case  of  Orey  v.  Pearson  (2),  which 
he  called  '*  the  golden  rule  for  construing 
all  written  engagements/'  which  was 
this  :  ^'  I  have  been  long  and  deeply  im- 

fressed  with  the  wisdom  of  the  rule,  now, 
believe,  universdly  adopted,  at  least  in 
Courts  of  law  in  Westminster  Hall,  that 
in  construing  wills,  and  indeed  statutes 
and  all  written  instruments,  the  gram- 
matical and  ordinary  sense  of  the  words 
is  to  be  adhered  to,  unless  that  would 
lead  to  some  absurdity  or  some  repug- 
nance or  inconsistency  with  the  rest  of 
the  instrument.  In  that  case  the  gramma- 
tical and  ordinary  sense  of  the  words 
may  be  modified,  so  as  to  avoid  that 
absurdity  and  inconsistency,  but  no  fur- 
ther." 

Now,  having  these  rules  before  us,  I 
proceed  to  consider  the  object  of   the 

(1)  Law  Bep.  6  App.  Gas.  114. 

(2)  6  H.L.  Cafl.  61 ;  26  Law  J.  Bep.  Chanc.  478. 
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statute  as  dealt  with  in  this  23rd  section, 
and  then  to  consider  whether  the  literal 
construction  of  the  words  will  lead  to  any 
absurdity  or  inconsistency.  The  object 
of  the  statute  is  plain — when  a  man  be- 
comes bankrupt,  he  is  not  to  remain  liable 
for  engagementis  attaching  to  his  pro- 
perty, when  that  property  has  been  taken 
away  from  him.  The  Legislature  intended 
to  release  him  from  personal  liability 
when  it  took  away  his  property.  That 
was  one  object ;  but  there  was  another, 
which  is  this :  The  property  of  the  bank- 
rupt vested  in  a  trustee  on  behalf  of  the 
creditors,  and  no  one  would  accept  the 
position  of  a  trustee  if  he  were  to  be 
treated  as  liable  to  all  the  liabilities  which 
attached  to  that  properir  in  law  by  reason 
of  the  transfer  to  him  ot  the  property. 

The  manifest  intention  of  the  Legis- 
lature was  that  a  trustee  should  not  be 
compelled  to  acquire  the  property  subject 
to  that  liability ;  and  that  when  he  finds  that 
the  property  acquired  will  not  produce  a 
surplus  over  that  liability,  he  may  be  at 
liberty  to  disclaim  and  get  rid  of  the  pro- 
perty as  well  as  of  the  liability.  He  could 
not  keep  the  property  without  the  liability. 
That  was  the  object  of  the  Legislature, 
and  the  only  object.  Another  thing  to 
be  considered  in  treating  of  all  legislative 
enactments  is  this,  that  it  never  is  the 
object  of  the  Legislature  to  confiscate 
property  of  individuals  without  any  reason. 
Such  a  construction  would  lead  to  an 
absurdity,  and  an  inconsistency  with  the 
object  of  the  statute. 

Inow  I  will  consider  the  section  itself. 
It  speaks  first  of  "land  of  any  tenure 
burdened  with  onerous  covenants."  These 
words  apply  not  only  to  ordinary  lease- 
holds, but  they  will  include  also  freeholds 
subject  to  perpetual  rentcharges  which 
are  common  in  the  north  of  England. 
Then  the  section  speaks  of  "  unmarketable 
shares  in  companies."  This  must  mean 
shares  from  which  the  trustee  can  obtain 
no  profit,  which  are  as  a  rule  burdened 
with  liability  to  pay  calls.  Then  come  the 
words  "  unprofitaole  contracts."  These 
words  are  general,  but  they  must  mean 
contracts  which  are  unprofitable  as  re- 
gards the  bankrupt's  estate,  and  which,  if 
they  were  carried  on,  would  involve  the 
trustee  in  liability.  Then  come  the  words^ 
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*'  any  other  property  that  is  nnsaleable  or 
not  readily  saleable  by  reason  of  its 
binding  the  possessor  thereof  to  the 
performance  of  any  onerous  act,  or  to  the 
payment  of  any  snm  of  money."  In  all 
these  cases  the  trustee  may,  by  writing 
under  his  hand,  disclaim  such  property, 
and  "upon  the  execution  of  such  dis- 
claimer the  property  disclaimed  shall,  if 
the  same  is  a  contract,  be  deemed  to  be 
determined  from  the  date  of  the  order  of 
adjudication;  and  if  the  same  is  a  lease,  be 
deemed  to  have  been  surrendered  on  the 
same  date ;  and  if  the  same  be  shafts  in 
any  company,  be  deemed  to  be  forfeited 
from  that  date  ;  and  if  any  other  species 
of  property,  it  shall  revert  to  the  person 
entitled  on  the  determination  of  the  estate 
or  interest  of  the  bankrupt,  but  if  there 
shall  be  no  person  in  existence  so  entitled, 
then  in  no  case  shall  any  estate  or  in- 
terest therein  remain  in  the  bankrupt." 
Now  take  this  case — ^a  contract  by  a 
builder  to  build  houses  on  another  man's 
land,  the  owner  of  the  land  agreeing  that 
on  iJie  completion  of  the  houses  he  wiU 
grant  leases  of  them  to  the  builder — ^a 
mere  contract.  This  contract  is  pledged 
by  the  builder,  either  for  his  own  debt  or 
the  debt  of  another,  and  the  builder 
afterwards  becomes  bankrupt :  caq  it  be 
supposed  that  the  Legislature  ever  in- 
tended that  because  the  original  con- 
tracting party  has  become  bankrupt,  and 
his  trustee  has  disclaimed,  the  equitable 
assignee  of  the  contract  was  to  lose  his 
property  P  That  would  be  the  result  of 
a  literal  construction  of  the  section.  I 
have  known  many  cases  where  many 
thousands  of  pounds  have  been  lent  .on 
the  security  of  pledges  of  such  contracts 
to  a  builder  who  is  engaged  in  building 
speculations.  The  builder  becomes  bank- 
rupt. Can  it  be  supposed  that  the  lender 
is  to  lose  the  benefit  because  the  builder's 
trustee  has  disclaimed  P  The  same  prin- 
ciple would  apply  to  a  commercial  con- 
tract in  which  a  third  party  has  become 
interested,  and  acquired,  in  fact,  though 
not  in  form,  the  whole  benefit  of  that 
contract.  The  notion  that  a  trustee  could 
by  disclaimer  defeat  the  interest  of  third 
parties  would  amount  to  a  confiscation, 
without  an  J  reason  for  it,  to  the  benefit 
of  the  person  who  would  thus  by  the 


mere  accident  of  bankruptcy  get  the  pro- 
perty. 

Next^  a  lease  is  to  be  deemed  to  have 
been  surrendered,  &o.  There  are  many 
cases  in  which  the  literal  oonstmction 
would  work  the  greatest  possible  in- 
justice. A  lease  may  be  pledged  by  way 
of  equitable  mortgage ;  the  lessee  becomes 
bankrupt :  it  wou}d  be  a  strange  result 
if  the  mortgagee  were  to  be  held  to 
have  lost  his  money  because  the  mort- 
gagor's trustee  has  disclaimed  the  lease. 
Again,  you  may  have  the  case  of  a  legal 
mortgage  of  a  lease  by  way  of  under-lease 
at  ^,  peppercorn  rent :  if  section  23  is  con- 
strued literally,  the  lessor  would  by  the 
disclaimer  of  the  trustee  lose  his  rent  for 
the  benefit  of  the  mortgagee,  who  would 
get  not  only  his  mortgage-money,  bat 
would  be  able  to  keep_  the  property  free 
from  the  obligation  of  paying  any  rent 
for  it.  These  ridiculous  consequences 
would  follow  from  adopting  the  literal 
construction  of  the  section.  Then,  again, 
'*  shares  are  to  be  deemed  to  be  forfeited," 
&c.  Shares  may  be  and  are  pledged 
every  day.  Assume  that  they  are  valuable, 
but  worth  nothing  to  the  estate  because 
they  have  been  pledged  for  more  than 
their  value :  is  it  to  be  asserted  that  the 
trustee  can  by  disclaiming  these  shares 
forfeit  them  for  the  benefit  of  the  com- 
pany because  the  shareholder  is  bank- 
rupt ?   That  would  be  manifestly  absurd. 

The  general  words  "  any  oth^  species 
of  property"  would  include  a  kind  of 
interest  common  in  the  north  where 
lands  are  sold  for  fee-£Bkrm^  rents.  I 
go.  through  this  section  in  detail  to  shew 
the  absurdity  of  the  results  which  would 
follow  from  a  literal  construction  of  its 
words.  But  the  provision  towards  the 
close  of  the  section  which  enables  any 
person  interested  in  any  disclaimed  pro- 
perty to  apply  to  the  Court,  and  the 
Court  upon  such  application  to  order 
possession  of  the  disclaimed  property  to 
be  delivered  up  to  him,  or  to  maJce  such 
other  order  as  to  the  possession  thereof 
as  may  be  just,  seems  to  point  to  the  fact 
that  the  Legislature  was  dealing  with 
property  which  the  Bankruptcy  Court 
had  power  over.  The  words  "  order 
possession  of  the  property  to  be  delivered 
up,"  &o.|  are   not   very  apt  words  as 
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regards  contraots  or  shares,  but  seem  to 
shew  that  the  Legislature  only  intended 
to  deal  with  property  of  which  the  Court 
of  Bankruptcy  could  dispose.  But,  on 
the  other  haod,  it  is  obvious  that  the 
power  conferred  on  such  party  interested, 
and  the  Court,  cannot  be  restricted  to 
those  cases  where  actual  possession  of 
the  property  can  be  given  by  the  Court. 
Take  the  common  case  of  a  lease  to  a  man 
who  afterwards  becomes  bankrupt,  and 
an  under-lease  made  by  him  before  his 
bankruptcy — the  Court  of  Bankruptcy 
could  not  take  away  possession  of  the 
property  from  the  underlessee,  and  yet 
the  trustee  must  be  able  to  disclaim  the 
liabilities  under  the  original  lease;  the 
clause  which  orders  possession  of  the 
property  to  be  delivered  up  cannot  con- 
trol the  former  words  of  the  section. 

Under  these  circumstances  it  seems  to 
me  that  the  words  of  the  section  must  be 
read  with  this  qualification — so  far  as 
regards  the  rights  and  liabilities  of  the 
bankrupt  and  his  trustee  on  the  one 
hand,  and  the  person  entitled  to  the 
benefit  of  the  covenants  and  liabilities 
on  the  other,  but  not  so  as  to  affect 
the  rights  of  third  parties,  onerous  pro- 
perty shall,  as  between  these  persons, 
for  Uie  purpose  of  relieving  the  bankrupt 
and  the  trustee  of  the  bankrupt's  esta^ 
from  liability,  but  not  further,  be  deemed 
to  be  determined,  surrendered  or  for- 
feited, as  the  case  may  be. 

The  generality  of  the  words  of  the  sec- 
tion must  be  so  &r  limited  as  to  have  the 
effect  merely  of  relieving  the  estate  of  the 
bankrupt  and  the  trustee  from  liability 
on  the  one  hand,  and  on  the  other  entitling 
those  whose  rights  as  regards  the  enforce- 
ment of  liabilities  against  the  bankrupt 
or  trustee  are  interfered  with  by  the  dis- 
claimer to  prove  against  the  bankrupt's 
estate  for  the  amoujut  of  the  injury  they 
may  have  sustained. 

It  is  not  necessary  for  me,  sitting  here, 
to  shew  the  exact  words  which  should  be 
introduced  for  the  purpose  of  giving 
apt  expression  to  this  limitation,  but  it 
appears  to  me  in  accordance  with  the 
principle  that  I  have  laid  down,  that  the 
disclaimer  has  been  properly  allowed  in 
the  present  case,  but  that  such  disclaimer 
inll  not  in  any  way  affect  the  rights  of 
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the  lessors  to  distrain  upon  the  property 
for  the  rent  reserved  by  the  original 
lease,  or  to  re-enter  for  the  breach  of  the 
covenants  contained  in  that  lease. 

Jamxs,  L.J. — I  have  arrived  at  the 
same  conclusion.  When  this  case  was 
first  mentioned  a  fortnight  ago,  I  was 
startled  at  the  consequences  which  ap- 
peared necessarily  to  result  from  a  literal 
construction  of  the  words  of  the  section. 
I  have  since  considered  the  question,  and 
the  conclusion  at  which  I  have  arrived 
may  be  expressed  as  follows : — 

By  the  law  of  England  a  lessor  has  a 
double  right — a  right  in  personam  on  the 
contract,  a  right  tn  rem  by  distress  on  the 
property  demised,  and  by  the  power  of 
re-entry  for  non-payment  of  rent  or  breach 
of  covenant. 

Where  the  lessee  makes  a  sub-demise 
the  sub-tenant  is  not  liable  on  the  con- 
tract, but  he  takes  the  property  subject 
to  all  the  lessor's  rights  in  rem,  and  it 
would  be  very  unjust  and  unreasonable  if 
a  lessee  who  tiskes  the  property  subject  to 
liabilities  could  by  any  arrangement  what- 
ever with  a  third  party  derogate  from  the 
lessor's  rights. 

Of  course  the  lessee  may  enter  into  any 
contract  he  pleases  with  his  sub-lessee  by 
which  he  (the  lessee)  expressly  or  im- 
pliedly undertakes  to  discharge  the  obli- 
gations of  his  own  lease.  But  it  would 
be  a  violation  of  every  principle  of  law 
and  justice,  and  against  all  common-sense, 
to  permit  two  men  by  bargaining  with 
one  another  to  affect  any  right  of  pro- 
perty whatever  in  another  man,  parti- 
cularly anv  rig:ht  of  the  owner,  from 
whom  both  derive  title — ^the  first  imme- 
diately the  second  mediately ;  and  although 
from  want  of  privity  no  action  of  cove- 
nant lies  against  the  sub-lessee,  yet  equity 
always  prevents  the  sub-lessee  from  any 
active  violation  of  the  stipulations  in  the 
original  lease.  And  it  would  seem  to  be 
equally  against  principle  and  against  com- 
mon honesty  that  a  lessee  by  becoming 
bankrupt  should  deprive  the  lessor  of  his 
remedies  in  rem,  or  release  a  sub-lessee  from 
the  legal  liabilities  and  obligations  which 
the  property  was  in  his  hands  liable  to 
before  the  bankruptcy.  If  the  lessee  were 
insolvent,  but  not  made  bamkrupt — ^if  the 
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lessee  bad  died  insolyent,  the  lessor's 
remedies  as  against  the  estate  itself  and 
the  sub-lessee's  liability  to  distress  and 
forfeiture  would  remain.  Is  it  possible 
to  conceive  that  the  insolvency  resulting 
in  bankruptcy  should  connscate  the 
lessor's  right  and  give  the  lessee  an  abso- 
lute immunity  from  such  distress  and 
forfeiture  ?  The  object  of  the  bankruptcy 
laws  was  merely  to  regulate  the  distribu- 
tion of  the  bankrupt's  assets  between  his 
creditors,  and  to  relieve  the  bankrupt  and 
his  estate  from  future  liability  to  his  cre- 
ditors. But  it  was  never  intended  to 
affect  rights  and  liabilities  as  between  the 
creditor  and  a  third  party.  A  surety,  for 
instance,  is  not  discharged  by  the  bank- 
ruptcy of  his  principal. 

But  to  revert  to  the  position  of  lessor 
and  lessee.  Take  the  case  of  a  lease  with 
a  surety  for  the  payment  of  rent.  Could 
it  ever  have  been  intended  that  the  bank- 
ruptcy of  the  lessee  was  to  release  the 
surety  ?  Take  the  case  of  a  lease  to  two 
as  joint  tenants,  with  the  usual  joint  and 
several  covenants.  The  survivor  becomes 
bankrupt.  Can  the  disclaimer  of  his 
trustee  relieve  the  estate  of  the  other 
joint  tenant  from  his  liability  ?  It  has 
been  held  that  the  disclaimer  does  not 
destroy  the  interest  of  his  sub-lessee. 
But  supposing  that  instead  of  there  being 
a  sub-lease  there  had  been  a  charge 
created  by  way  of  equitable  mortgage  or 
a  rentcharge :  is  it  possible  that  a  trustee 
can  surrender  so  as  to  destroy  that 
charge? 

Possibly  these  considerations,  and  a 
great  many  more  that  could  be  sug- 
gested, might  lead  to  the  conclusion  that 
where  the  statute  says  that  the  disclaimer 
should  operate  as  a  surrender  there  must 
be  an  implied  condition  that  the  trustee 
had  in  himself  full  right  to  surrender  not 
the  lease,  but  the  thing — ^the  property, 
freed  and  discharged  from  all  estates  and 
interests — ^and  that  the  rale  which  requires 
the  assent  of  the  Court  to  any  disclaimer 
is  obligatory  on  the  trustee,  and  that  the 
Court  ought  not  to  give  such  assent  un- 
less satisfied  that  it  can  do  so  without 
injustice  to  the  lessor  or  to  anyone  else, 
and  without  prejudice  as  to  any  rights  or 
remedies  of  or  against  any  third  person. 
But  seeing  that  that  would  not  give  tho 


trustee  the  immunity  it  \b  intended  that 
he  should  have,  the  more  complete  and 
satisfactory  solution  of  the  riddle  may 
be  found  in  the  following  principle: 
When  a  statute  enacts  that  something 
should  be  deemed  to  have  been  done, 
which  in  &ct  and  truth  was  not  done,  the 
Court  is  entitled  and  bound  to  ascertam 
for  what  purposes  and  between  what 
persons  the  statutory  fiction  is  to  be  re- 
sorted to. 

Now  the  bankruptcy  law  is  a  special 
law,  having  for  its  object  the  distribation 
of  an  insolvent's  assets  equitably  amongst 
his  creditors  and  persons  to  whom  he  is 
under  liability,  and  upon  this  cestio  5oii- 
orum  to  release  him  under  certain  condi- 
tions from  future  liability  in  respect  of 
his  debts  and  obligations. 

That  being  the  sole  object  of  Uie 
statute,  it  appears  to  me  legitimate  to  say 
that  when  the  statute  says  that  a  lease 
which  was  never  sorrendered  in  fiust  (a 
true  surrender  requiring  the  consent  of 
both  parties,  one  giving  up  uid  the  other 
taking)  is  to  be  deemed  to  have  been 
surrendered,  it  must  be  understood  as 
saying  so  with  the  following  qualification, 
which  is  absolutely  necessary  to  prevent 
the  most  grievous  injustice  and  the  most 
revolting  absurdity :  ''  ShaU,  as  between 
the  lessor  on  the  one  hand,  and  the 
bankrupt,  his  trustee  and  estate  on  the 
other  hand,  be  deemed  to  have  been  sur- 
rendered." 

Lush,  L.  J. — I  have  felt  very  great  dif- 
ficolty  in  coming  to  a  conclusion  that 
is   satisfactory  to  my  mind  as  to  the 

S roper  construction  of  this  section.  I 
ave  however,  after  much  thought,  ulti- 
mately arrived  at  the  same  conclusioD 
as  my  learned  brethren,  that  we  must 
insert  some  qualifying  words  into  the  sec- 
tion so  as  to  carry  out  the  obvious  inten- 
tion. To  construe  the  words  literally 
would,  in  my  opinion^  be  to  violate  the 
obvious  meaning  of  the  Act. 

The  obvious  intention  of  the  Act  was 
to  free  a  bankrupt  from  future  liability ; 
and  the  obvious  intention  of  this  section 
was  to  free  his  estate  from  covenants, 
burdensome  contracts,  unprofitable  shares 
and  any  kind  of  property  which  conld 
not  be  productive  of  .any  .benefit  to  the 
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estate,  but  a  barden  to  it.  That  was  the 
obiect^  but  there  was  no  intention  of 
going  any  farther,  or  affecting  the  rights 
and  liabilities  of  other  persons  farther 
than  was  abaolately  necessary  to  effect 
that  object,  and  we  mast  find  snch  a 
meaning  for  the  words  as  will  enable  as 
to  carry  oat  that  intention. 

The  section  antborises  the  trastee  to 
disclaim  a>  lease  if  it  contains  bardensome 
covenants ;  and  if  he  does  disclaim  it  the 
lease  shall  *'  be  deemed  to  have  been  sar- 
rendered"  on  the  date  of  the  order  of 
adjadication.  If  it  is  necessary  to  g^ye 
fall  effect  to  the  literal  words — ^if  the  lease 
has  been  snrrendered — the  lessor  woald 
have  been  deprived  of  his  rights  ander  it. 
Bat  the  object  of  the  claase  was  to  pat 
the  trastee  in  the  same  position  as  if  the 
lease  had  never  vested  in  him,  and  that  is 
all  that  is  necessary  to  carry  oat  the  in- 
tention of  the  Legislatnre.  Any  qaalify- 
ing  words,  therefore,  which  are  of  avail 
thas  to  restrict  the  operation  of  the  sec- 
tion may  be  inserted  in  it. 

I  was  at  first  disposed  to  think  that  the 
section  woald  not  apply  at  all  to  a  lease 
when  an  ander-lease  had  been  made  by  the 
bankrapt,  becaose  in  sach  a  case  the  Uoart 
cannot  order  possession  of  the  demised 
property  to  be  given  op  to  the  lessor. 
Bat  npon  consideration  I  think  that  the 
claase  which  enables  the  Coart  to  make 
an  order  for  the  delivery  ap  of  possession 
mast  be  qaalified  so  as  only  to  apply  to  a 
case  where,  the  possession  of  the  property 
being  in  the  trastee  himself,  the  Goart  is 
able  to  give  ap  possession.  That  solation 
will,  I  Slink,  carry  oat  the  object  of  the 
Act.  I  believe  tlutt  this  is  the  first  time 
that  the  precise  point  has  come  before  the 
Goart  for  decision. 

In  the  case  of  a  lease,  role  28  of  the 
Bales  of  1871  provides  that  the  trastee, 
before  execating  a  disclaimer  of  the  lease, 
most  apply  to  tiie  Goart  for  leave  to  do 
BO,  and  tne  Goart  may  call  any  person 
interested  in  the  lease  before  it ;  and  I 
think  the  object  of  that  provision  was 
that  the  Goart  might  see  that  the  trastee 
did  not  waste  property  that  might  be  of 
valae  to  the  estate. 

In  the  case  of  SnuHley  v.  Hardinge 
the  qnestion  of  the  effect  of  a  disclaimer 
of  a  lease  came  before  as  in  another  form, 
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and  the  point  which  has  been  now  raised 
was  not  then  present  to  oar  minds.  There 
the  trastee  of  a  bankrapt  had  disclaimed  a 
lease,  and  the  lessor  thoaght  that  he  had 
a  right  to  recover  possession  of  the  pro- 
perty oat  of  the  hands  of  an  ander-lessee 
of  the  bankrapt,  and  he  broaght  aa  action 
for  ejectment  against  the  ander-lessee. 
Mr.  Jastice  Mathew  held  that  he  was 
entitled  to  eject  the  ander-lessee.  The 
Goart  of  Appeal  reversed  that  decision. 
The  point  was,  whether  the  disclaimer 
of  the  lessee's  trastee  had  the  effect  of 
destroying  the  property  of  the  ander-lessee ; 
and  no  donbt  some  expression  may  be 
foand  in  oar  jadgments  in  which  we  did 
treat  the  disclaimer  as  having  the  same 
effect  as  an  actaaJ  sarrender  of  the  lease. 
Bat  what  I  wish  to  say  is  this,  that  the  par- 
ticalar  point  now  before  as  was  not  then 
present  to  oar  minds  at  all.  Bat  now 
that  it  has  arisen  I  think  that  we  shoald 
still  decide  the  case  of  SmaUey  v.  Hardinge 
over  again  in  the  same  way. 

Jessel,  M.B. — As  regards  the  costs  of 
the  appeal,  the  appellant,  not  sncceeding, 
of  coarse  cannot  get  any  costs.  Bat  he 
coald  not  safely  have  abstained  from 
taking  the  opinion  of  the  Goart,  and 
therefore  we  cannot  order  him  to  pay  any 
costs. 

Mr,  MethoJd, — The  ander-lessee  is  en- 
titled to  prove  against  the  estate  for  the 
difference  in  valae  between  the  rent  re- 
served on  the  ander-lease,  and  the  702. 
reserved  on  the  original  lease,  which  he 
will  now  have  to  pay. 

Jessel,  M.B. — ^Yes  (1). 

Solicitors — Henderson  &  Buckle,  for  lessors ;  H. 
Montagu,  for  tmstees;  Baddeley  &  ^ns,  for 
under-lessee. 


(1)  The  order  made  was  as  follows:  **This 
Court  being  of  opinion  that  the  disclaimer  by  the 
trustees  will  not  affect  the  right  of  the  lessors  to 
receive  the  rent  reserved  by  and  enforce  the  cove- 
nants contained  in  the  original  lease  by  distress  or 
entry,  this  Ck>nrt  doth  amrm  the  order  made  by 
the  Registrar  and  doth  dismiss  this  appeal  with 
costs.  And  it  is  farther  ordered  that  luchaelson 
may  be  allowed  to  prove  against  the  estate  of  the 
said  debtors  for  the  loss  he  may  sustain  by  reason 
of  his  being  made  liable  to  pay  the  increased 
rent  reserved  by  the  said  lease  granted  to  the  eaid 
debtom." 
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1881. 
April  7,  8,  9,  ^       '^^^^  ^-  PHILLIPS. 

10,13,26,27. 

Mortgage — Priorities — Holders  of  Forged 
Leases — Estoppel — Equitable  Mortgagee  of 
Freehold — Gosts, 

In  1874  T.,  as  lessee  tmder  a  fictitious 
lease  from  a  ficiitious  freeholder  of  freehold 
property  in,  Surrey^  mortgaged  it  by  sub- 
demise  to  Keate,  Shortly  afterwards  if., 
as  lessee  under  another  fictitious  lease  from 
a  fictitious  freeholder  of  the  same  property^ 
mortgaged  it  by  sub^demise,  which  mortgage 
became  vested  in  Phillips,  In  these  frauds 
T.  and  M,  were  confederates  with  £).,  a 
solicitor,  who  in  1873  had  become  tra'fuferee 
of  gewuine  m>ortgages  on  the  freehold,  which 
he  svh-mortgaged.  The  property  was  sold 
by  the  sub-mortgagee  in  1875  tmder  his 
power  of  sale  to  a  trustee  for  If.,  and  in 
1876  that  trustee  conveyed  the  property  to 
M,,  who  was  a  trustee  for  D.  In  1877  If., 
purporting  to  be  beneficially  entitled,  oh- 
tained  an  advance  from  McStephens  on 
deposit  of  the  genuine  title-deeds.  This 
advance  was  afterwards  confirtned  by  D.  as 
equitable  owner,  a/nd  a  further  advance  was 
obtained  by  D,  The  frauds  being  dis- 
covered, a/nd  an  action  brought  to  decide  the 
question  of  priorities, — Held,  that  (assum» 
ing  that  I),  was  answerable  for  the  acts  of 
T.)  stUl  this  gave  Keate  only  a  personal 
equity  against  D.,  and  not  an  equitahle 
charge  on  the  lamd.  Held  also,  thai  the 
suh-demxse  by  M.  to  Phillips  was  not  perm 
fected  by  estoppel  on  m,  acquiring  the 
legal  estate  as  trustee.  Held  also,  that 
McStephens,  as  depositee  of  the  genuine 
title-deeds,  alone  had  a  charge  upon  the 
land.     No  order  as  to  costs. 

Bj  a  fictitious  lease,  dated  the  8th  of 
March,  1870,  one  Leighton  pnrported  to 
demise  certain  freehcud  property  sitnate 
at  Banstead,  in  Snrrey,  to  Tait  for  a  term 
of  ninety-nine  years,  at  a  gronnd  rent  of 
201,  15j?.,  and  on  the  17th  of  August,  1874, 
Tait  mortgaged  the  same  property  to  the 
plaintiff  by  way  of  under-lease,  for  the  to- 
sidue  of  the  term,  excepting  the  last  throe 
days,  to  secure  4,860^,  and  interest  at  five 
per  cent. 

By  another  fictitious  lease,  also  dated 


the  8th  of  March,  1870,  Tait  puiporied 
to  demise  the  same  property  to  one  Moore 
for  a  term  of  ninety-nine  years,  at  a 
ground  rent  of  372. 10s,,  and  on  the  16Ui 
of  November,  1874,  Moore  mortgaged  the 
same  property  by  wbj  of  under-lease  to 
the  Queen's  benefit  Building  Society  to 
secure  4,4002.  and  interest,  which  was 
afterwards  reduced  to  2,700Z.  and  interest, 
and  on  the  10th  of  October,  1874,  this 
mortgage  was  assigned  to  the  defendant 
Phillips. 
In  these  transactions  Dimsdale  pur- 

Sirted  to  act  as  solicitor  for  Tait  and 
core.  The  title  of  the  alleged  free- 
holders was  not  enquired  into,  but  the 
lease  of  the  8th  of  March,  1870,  from 
Leighton  to  Tait,  was  handed  over  to  the 
plaintiff;  and  the  lease  of  the  8th  of 
March,  1870,  from  Tait  to  Moore,  and  the 
mortgage  of  the  16th  of  November,  1874, 
by  Moore  to  the  Queen's  Benefit  Building 
Society,  was  handed  over  to  the  defendant 
Phillips.    Dimsdale  paid  interest  on  the 
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The  dealings  with  the  legal  estate  in 
the  property  were  as  follows :  In  1873, 
Dimsdale  had  beoome  transferee  of  two 
mortgages  on  the  freehold,  and  on  the 
12th  of  September,  1873,  Dimsdale  sub- 
mortgaged  the  freehold  to  one  Lyon, 
who,  in  September,  1875,  contracted  to 
sell  the  same  to  Moore  under  his 
power  of  sale,  and  on  the  lOth  of  Sep- 
tember, 1875,  executed  a  conYeyance 
to  J.  Holme  as  trustee  for  Moore;  and 
Subsequently,  by  a  deed  dated  the  9th 
of  Mwsh,  1876,  J.  Holme  oonrejed  the 
fl^eehold  to  Moore,  who  was  a  truistee  fbr 
Dimsdale. 

A  third  loan  was  afterwards  obtained 
on  deposit  of  the  genuine  title-deeds  as 
follows :  In  February,  1877,  Moore  applied 
to  the  defendants  McStephens  A  Co.,  and 
obtained  advances  from  them  of  various 
sums,  amonnting  to  about  5,000L,  on  the 
deposit  of  the  genuine  title-deeds,  repre> 
senting  himself  to  be  absolute  owner ;  and 
made  a  statutory  declaration  to  that  effect, 
and  executed  a  memorandnm  of  deposit 
under  seal  dated  the  1st  of  Febraaiy, 
1877.  Shortly  afterwards  Dimsdale  came 
to  McStephens  A  Go.  atid  stated  that  he 
was  the  real  owtier  of  the  property,  and 
that  Moore  was  only  a  trostefe  for  him,  but 
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agreed  to  confirm  the  advances  to  Moore, 
and  obtained  a  further  advance  to  himself 
of  over  16,000Z.,  ezecating  a  memorandam 
of  deposit  under  seal  dated  the  27th  of 
April,  1877,  charging  the  property  with 
both  sums  and  interest.  A  statntory  de- 
claration as  to  Dimsdale*s  equitable  title 
was  made  by  Dimsdale  and  Moore. 

The  frauds  contrived  by  Dimsdale,  Tait 
and  Moore  were  soon  afterwards  dis- 
covered ;  and  they  were  arrested  in  Oc- 
tober, 1877,  convicted  for  forgery,  and 
were  now  undergoing  penal  servitude. 
None  of  them  were  called  as  witnesses 
in  this  action.  The  evidence  of  the  parties 
in  the  case  is  sufficiently  stated  in  the 
judgment.  ' 

The  defendants  McStephens  k  Co.  had 
taken  possession  of  the  property  on  Dims- 
dale's  arrest,  but  gave  up  possession  to  the 
receiver  in  this  action,  which  was  brought 
by  Keate  against  Phillips  and  McSte- 
phens,  claiming  a  declaration  of  the  pri« 
oriiy  of  his  mortgage  and  recoveiy  of  the 
land.  The  defendants  made  counter- 
claims respectively  claiming  priority  for 
their  respective  mortgages. 

Mr.  Horton  Smith  and  Mr.  E.  T.  Hol- 
land, for  the  plaintiff. — In  purporting  to 
grant  an  under-lease  by  way  of  mortgage 
Tait  was  acting  as  the  instrument  of 
Dimsdale,  who  received  the  money ;  and 
Dimsdale  was  bound  to  make  good  the 
representation  by  Tait  that  Tait  had  a 
^rm  of  years  vested  in  him.  That  repre- 
sentation  was  one  which  gave  the  plaintiff 
an  equitable  charge  upon  the  land  in 
Dimsdale's  hands  or  in  those  of  his  assig- 
nees, and  as  first  equitable  incumbrancer, 
the  plaintiff  is,  therefore,  entitled  to  pri- 
ority— 

Manningfard  v.  Tcleman,  1  Coll.  C.C. 
670 ;  14  Law  J.  Rep.  Chanc.  160 ; 
BoheHs  V.  Croft,  2  De  Gex  &  J.  1 ; 
24  Beav.   223 ;  27  Law  J.  Bep. 
Chanc.  220 ; 
Oory  V.  Eyre,  1  De  Gex,  J.  &  S.  149 ; 
Newton  v.  Newton,  37  Law  J.  Rep. 
Chanc.  705 ;  Law  Bep.  6  Eq.  135 ; 
on  appeal,  38  Law  J.  Bep.  Chanc. 
145 ;  Law  Bep.  4  Chanc.  143  ; 
TTiorpe  v.  Holdaworth,  38  Law  J.  Bep. 
Chanc.  194  {  Law  Bep.  7  Eq.  139 ; 
Vol.  50. — Chaitc. 
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Diaon  v.  Muckledon,  42  Law  J.  Bep. 
Chanc.  210;  Law  Bep.  8  Chanc. 
166; 
Waldy  V.  Oray,  44  Law  J.  Bep. 
Chanc.  394;  Law  Bep.  20  Eq. 
238; 
Hammeraley  v.  De  Biel,  12  CI.  h  F. 

46; 
The  OiHzena*  Bcink  of  Louisiana  v. 
The  First  Nationcd  Bank  of  New 
Orleans,  43  Law  J.  Bep.  Chanc. 
263;   Law  Bep.  6  E.  A;  L  App. 
352; 
Noel  V.  Bewley,  3  Sim.  103 ; 
Heath  V.  OreaJtoeh,  4A  Law  J.  Bep. 
Chanc.  157 ;  Law  Bep.  10  Chanc. 
22; 
Ortigosa  v.  Brown,  47  Law  J.  Bep. 

Chanc.  168 ; 
WiUoughby  v.  WiUoughby,   1  Term 

Bep.  763 ; 
Smiih  V.  Bah^,  1  You.  A;  C.C.C.  223 ; 
Ingram  v.  Thorp,  7  Hare,  67 ; 
Oave  V.  Oa/ve,  49  Law  J.  Bep.  Chanc. 

505  ;  Law  Bep.  16  Ch.  D.  639 ; 
Lewis  V.  Madocks,  17  Yes.  48. 
[Bacon,  Y.C. — Assuming  that  Dims- 
dale was  bound  to  make  good  Tait's 
representation,  that  would  create  a  per- 
sonal obligation  binding  upon  Dimsdale ; 
but  is  there  any  authoriiy  that  such  a 
representation  would  create  an  equitable 
charge  upon  the  land  in  whosesoever 
hands  it  snould  come  P] 

We  submit  that  the  authorities  cited 
go  to  that  length.  That  being  so,  the 
legal  estate  is  still  outstanding  in  Moore, 
and  therefore,  as  first  equitable  incum- 
brancer, the  plaintiff  is  entitled  to  priority. 
But  even  assuming  that  the  defendant 
Phillips  has  the  legal  estate  through 
Moore  by  the  doctrine  of  estoppel,  still 
Moore  was  a  bare  trustee,  and  he  could 
only  grant  even  the  legal  estate  subject  to 
our  equitable  charge— 

Stachhouse  v.  Jersey,  1  Jo.  &  H.  721 ; 

30  Law  J.  Bep.  Chanc.  421 ; 
Maxfield  v.  Burton,  43  Law  J.  Bep. 
Chanc.  46 ;  Law  Bep.  17  Eq.  16 ; 
Carter  v.  Carter,  3  Kay  &  J.  617 ;  27 

Law  J.  Bep.  Chanc.  74 ; 
Prosser  v.  Bice,  28  Beav.  68. 
The    same    arguments    would    apply 
against  the  defendants  McStephens  &  Go. 

4Q 
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if  they  had  the  legal  estate,  but  they  have 
not,  for  a  memorandam  of  deposit  under 
seal  does  not  give  the  legal  estate. 
They  are,  therefore,  only  eqaitable  incum- 
brancers later  in  date  to  the  plaintiff,  and 
the  rule  qui  prior  est  tempore  potior  est 
jure  must  apply. 

Mr.  Hemming  and  Mr.  Everitt^  for  the 
defendant  Phillips. — The  under-lease  by 
Moore  which  was  assigned  to  the  defen- 
dant Phillips  created  a  term  by  estoppel, 
and  on  the  9th  of  March,  1876,  when 
Moore  acquired  the  legal  estate,  that 
lease  by  estoppel  became  a  lease  by 
interesi^ 

Webh  V.  Austin,  7  Man.  A  G.  701 ;  13 

I^w  J.  Rep.  C.P.  203 ; 
Trevivan  y.  Lawrence,  6  Mod.  Bep. 

256,  258 ; 
Sturgeon  v.  Wingfield,  16  Mee.  &  W. 
224 ;  15  Law  J.  Bep.  Ezch.  212. 
The  defendant  Phillips,  therefore,  as 
legal  mortgagee  without  notice,  is  entitled 
to  priority  over  the  prior  equitable  charge 
(if  any)  of  the  plaintiff,  and  the  later 
equitable  mortgage  to    the    defendants 
McStephens — 

Brctce  v.  The  Duchess  of  Marlborough, 

1  P.  Wms.  491. 

The  cases  in  which  it  has  been  held 

that  a  subsequently  acquired  legal  estate 

will  not  protect  the  persons  who  acquire 

it,  have  no  application  to  this  case.     In 

Maxfield  v.  Burton  (libi  supra) 
Jessel,  M.B.,  only  says  that  a  subsequent 
purchaser  who  obtains  the  legal  estate 
will  not  have  priority,  if  there  was  a  con- 
tract to  convey  the  legal  estate  to  the 
prior  equitable  incumbrancer.  There  was 
no  such  contract  here. 

Carter  v.  Carter  (uhi  supra) 
was  virtually  ovemiled  by 

Pitcher  V.  Rawlins,  41  Law  J.  Bep. 
Chanc.  485 ;  Law  Bep.  7  Ghanc. 
259. 
As  against  the  plaintiff,  we  further 
contend — first,  that  there  is  no  evidence 
that  Tait  and  IDimsdale  are  to  be  regarded 
as  one  person,   so    that  Dimsdale  was 
bound  to  make  good  the  representation 
by  Tait ;  and  second,  that,  if  there  were, 
the  representation  would   create  a  per- 
sonal equity  only  against  Dimsdale,  and 
not  an  equitable  charge  upon  the  land. 


Iff.  Marten  and  Mr.  T.  A.  Roberts,  for 
the  defendants  McStephens  &  Oo. — ^The 
defendants  McStephens  claim  under  the 
two  memoranda  of  deposit,  which  were 
both  executed  as  deeds,  and  hold  the 
genuine  title-deeds.  They  have  therefore 
a  good  title  against  all  the  world  as  pur- 
chasers for  value  without  notice.  The 
plaintiff  cannot  oust  them,  for  the  case 
made  by  the  plaintiff  at  the  best  only 
establishes  apersonal  equity  against  Dims- 
dale,  and  not  an  equitable  charge  upon 
the  land — 

Stanhope  v.  Earl  Vemey,  2  Eden,  81; 
Oarrard  v.  Fravkd,  30  Beav.  445 ;  31 
Law  J.  Bep.  Ghanc.  604. 
The  case  of 

Noel  V.  Bewley  (ubi  supra) 
was  disapproved  in 

Smith  V.  Osbwue,  6  H.L.  Oas.  375. 
They  also  commented  on  the  other  < 
cited  ror  the  plaintiff,  and  cited  in 
tion — 

Biee  v.  Bice,  2  Drew.  82 ;  23  Law  J. 

Bep.  Ghanc.  289 ; 
OgiMe  V.  Jeaffreson,  2  Oiff .  353  ;  29 

Law  J.  Bep.  Ghanc.  905 ; 
Knox  V.  Oye,  42  Law  J.  Bep.  Ghanc 
234;  Law  Bep.  5  B.  &  L  App. 
656; 
Shaw  V.  Foster,  42  Law  J.  Bep.  Chanc 
49;    Law   Bep.  5  E.  &   L  App. 
321; 
Crahtree  v.  Foole,  AO  Law  J.  Bep. 
Ghanc.  468 ;  Law  Bep.  12  £q.  13; 
Pease  v.   Jackson,  37  Law  J.  Bep. 
Ghanc.  725;  Law  Bep.  3  Ghanc 
576; 
Eyre  v.  Burmester,  4  De  Gez»  J.  A 
S.  435 ;  33  Law  J.  Bep.  Ghanc 
652; 
Layard  v.   Maud,  36  Law  J.  Bep. 
Ghanc.    669;   Law  Bep.    4   £q. 
397; 
Spencer  v.  Clarke,  47  Law  J.  Bep. 
Ghanc.  692 ;  Law  Bep.  9  Gh.  D. 
137; 
Dodds  V.  HiUs,  2  Hem.  A  M.  4M; 
Heath  V.  Pugh,  50  Law  J.  Bep.  G.P. 
473 ;  Law  Bep.  6  Q.B.  D.  145. 
The  defendant   Phillips  cannot    onsi 
them,  for  the  case  made  by  Phillips  rests 
on  the  supposed  legal  term  from  Moore 
by  estoppel.    But  there  can  be  no  es- 
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toppel  eyen  at  law  here,  for  estoppel  mnBt 
be  mutual — > 

Wilson  y.  Wool/ryes,  6  M.  A;  S.  341 ; 
Pike  y.  Eyre,  9  B.  4  C.  909  ;  8  Law 

J.  Bep.  (o.s.)  K.B.  69 ; 
Oardwell  y.  Lucas,  2  Mee.  A  W.  Ill ; 

6  Law  J.  Hep.  Ezcli.  52  ; 
Wehb  y.  Austin  {vhi  supra)  ; 
Sturgeon  y.  Wvngfield  (yhi  supra)  ; 
FlaU  on  Leases,  yol.  i.  pp.  55, 56. 
See  too 

Viner's  Abridgment,    "N,'*  pi.  26; 

"  Q,"  pi.  19 ; 
Coke  cm  IMHeUm,  47a,  352(2, 
Littleton,  let  sect.    *'0n  Terms  of 
Years,"  s.  58. 
Further,  possession  was  neyer  obtained, 
and  the  under-lessee  bad  only  an  vnteresse 
termini — 

Ooke  on  LUOeton,  465 ; 

LUtleton,  s.  58 ; 

Smith  y.  Day,  2  Mee.  A  W.  684 ;  6 

Law  J.  Bep.  Ezcb.  219 ; 
Lowe  y.  Boss,  5  Exch.  Bep.  556 ;  19 

Law  J.  Bep.  Ezcb.  318 ; 

Edwards  y.  Wickwar,  35  Law  J.  Bep. 

Cbanc.  309 ;  Law  Bep.  1  Eq.  403. 

Furtber,  it  bas  always  been  beld  that  if 

you  rely  on  estoppel  you  must  so  plead 

tbat  tbe  Court  must  not  go  into  tbe  facts. 

If  tbe  facts  are  allowed  to  be  gone  into 

tbere  is  an  end  of  tbe  estoppel — 

Trevivany.  Lawrence  {vhi  impra). 
Tbey  also    cited    on    tiie    subject  of 
estoppel — 

Treport*s  Case,  6  Go.  Bep.  145 ; 
Noke's  Case,  4  ibid.  80h ; 
The    Oeneral    Finance  Compaq  y. 
The    Liberator    Building    Society, 
Law  Bep.  10  Gb.  D.  15. 
Witb  regard  to  enquiry  as  to  title, 
neitber  tbe  plaintiff  nor  the  defendant 
Phillips  made  any  enquiry  as  to  their 
supposed  lessor's  title,  though  tbe  leases 
were  recent  and  the  Vendor  and  Pur- 
chaser Act,  1874  (37  A  38  Vict.  c.  78), 
which  by  section  2  debars  a  lessee  from 
enquiring  into  tbe  title  to  the  freehold, 
had  not  Uxen  come  into  operation.    This 
was  snob  negligence  on  their  part  as  to 
postpone  their  securities  (if  any) — 
AUen  y.  Olark,  11  W.B.  304 ; 
Keech  y.  Hall,  1  Dongl.  21. 
Tbe  claim  of   the  plaintiff  and    the 


MICHAELMAS  18dO  to  MIGHABLBiAS  1881. 


667 


counter-claim  of  Phillips  ought,  there- 
fore, to  be  dismissed,  and  judgment  giyen 
upon  the  counter-claim  of  the  defendants 
McStephens. 

Mr.  Horton  Smith,  in  reply. — The  re- 
presentation by  Dimsdale  created  a  charge 
on  the  land,  and  not  a  mere  persoiud 
equity,  as  is  shewn  by  the  case  of 

Boimdell  y.  Breary,  2  Yem.  482, 
which  was  recognised  as  an  authority  in 
Momvngton  y.  Reams,  2  De  Gez  &  J. 
292,  301. 
See,  too, 

Watson  y.  Sadleir,  1  Molloy,  585  ; 
Metcalfe  y.  The  Archbishop  of  York, 
1  Myl.  &  Gr.  547  ;  6  Law  J.  Bep. 
Chanc.  65. 
The  plaintiff  bas  not  been  shewn  to  be 
guilty  of  negligenca 

iHe  was  stopped  on  this  point]  ' 
f  core  was  merely  trustee  for  Dimsdale, 
and  therefore  there  can  be  no  application 
of  the  common  law  doctrine  of  estoppel 
as  against  equitable  claims  created  by 
Dimsdale. 

[He  was  stopped  on  this  point.] 
The  defenduits  McStephens  are  only 
equitable  incumbrancers  notwithstanding 
that  the  memoranda  were  under  seal — 
Wood  y.  Ledbitter,  13   Mee.   &  W. 
838 ;  14  Law  J.  Bep.  Ezcb.  161 ; 
and  the  legal  estate,  being  outstanding  in 
Moore,  they  could  only  take  what  the 
plaintiff  had  not  taken — 

PhiUips  y.  PhiUips,  4  De  Gez,  F.  A 
J.   208;  31  Law  J.  Bep.  Ghanc. 
321; 
BaiUie  y.  McKewan,  35  Beay.  177 ; 
The  Shropshire  Union  BaUway  Oom" 
pamy  y.  The  Queen,  45  Law  J.  Bep. 
Q.B.  30 ;  Law  Bep.  7  E.  A^  L  App. 
496. 
Ifr.  Marten  commented  on  the  cases 
cited  in  reply,  and  referred  to 

Sugden*s    Vendors    and   Pwrchasers 
(14th  ed.  1862),  p.  796, 
where 

PhUUps  y.  PhiUips  (uhi  supra) 
is  discussed. 

Bacon,  V.G. — ^This  is  a  most  singular 
case.  No  cases  are  more  difficult  than 
those  in  which  the  Gourt  has  to  decide 
between    innocent    parties,    who    haye 
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suffered  throagh  some  fraad,  whose 
right  is  to  prevail.  The  rule  qui  prior 
est  tempore  potior  est  jure  is  a  very  con- 
venient rule  when  it  can  be  applied,  bat 
then,  when  a  case  is  accompanied  by  cir- 
cumstances so  complicated  as  the  one 
before  me,  it  is  impossible  solely  to  rely 
on  that  well-established  rule  of  law. 

Now  the  plaintiff — to  take  his  case  first 
— insists  shortly  on  this.  A  man  named 
Tait  pretended  to  want  money  on  mort- 
gage,  and  the  plaintiff  agreed  to  lend  it 
to  him  upon  the  mortgage  of  a  leasehold 
under  an  under-lease  which  served  the 
purpose  of  a  mortgage,  and  upon  that 
occasion  Mr.  Dimsdale  is  said  to  have  been 
the  solicitor  in  the  matter.  The  trans- 
action took  place,  no  doubt,  at  Dimsdale 'a 
chambers.  The  solicitor's  clerk,  who  was 
concerned  in  the  transaction,  has  proved 
that  the  business  was  conducted  in  a 
reasonable  way.  He  admits  that  there 
was  no  enquiry  into  the  lessor's  title, 
which  he  says  is  not  usual,  and  which  we 
all  know  is  not  usual,  notwithstanding 
the  decisions  which  give  to  a  purchaser, 
or  an  intended  lessee,  the  right  to  enquire 
into  the  lessor's  title,  if  that  should  not 
have  been  guarded  by  the  contract  which 
they  have  entered  into,  and  it  is  not 
helped  by  the  subsequent  Act  of  Parlia- 
ment which  received  the  Royal  assent 
after  the  transactions  were  complete.  The 
solicitor's  clerk  proves  that  the  business 
was  regularly  transacted,  that  there  was 
a  valuation  of  the  property,  that  the 
mortgage  money  was  advanced  and  paid 
to  and  received  by  Dimsdale,  whom  he 
took  to  be  the  mortgagor's  solicitor. 
That  is  the  whole  that  Ihave  of  evidence, 
.or  ajiyihing  that  I  can  rely  upon  in  this 
case,  as  to  the  first  transaction. 

Then  the  contention  of  the  plaintiff  is 
this :  It  is  not  alleged  that  Dimsdale  made 
any  representation  in  the  proper  sense  of 
that  word ;  but  the  contention  is,  that  from 
what  he  did,  seeing  the  mortgage  com- 
pleted, and  receiving  the  mortgage  money, 
it  must  be  in&rrea  that  he  represented 
that  the  lease  from  Leighton  to  Tait,  and 
then  the  under-lease  from  Tait  to  the 
plaintiff,  was  a  valid,  genuine,  legitimate 
transaction.  Those  are  the  slenderest 
representations,  as  far  as  the  evidence 
goes,  that  can  be  conceived.     If  I  were 


to  infer  from  the  nature  of  the  case,  I  do 
not  hesitate  to  say  that  it  would  amount 
to  a  suggestion,  if  not  a  representatioii, 
that  Dinmale  was  the  actor  and  author 
of  all  this ;  and  it  being  admitted  that 
Tait  and  Leighton  had  no  interest  what- 
ever in  the  property,  it  is  clear  upon  the 
evidence  that  Dimsdale  had  an  interest 
What  was  Dimsdale's  interest  at  that 
time  ?  He  had  an  equity  of  redemptioii 
in  this  property  which  he  had  mortgaged 
to  one  Lyon.  That  was  his  sole  interaRt. 
The  plaintifTs  argument  is,  that  by  virtue 
of  and  by  force  of  these  representations, 
as  they  are  called,  made  by  Dimsdale,  he 
did  effectually  charge  the  property  in 
which  he  had  this  equity  of  redemption, 
and,  as  a  consequence,  when  he  acquired, 
as  he  at  a  subsequent  date  did  acquire, 
the  absolute  beneficial  interest  on  paying 
off  Lyon's  mortgage,  that  then  the  right 
of  the  plaintiff  against  him  was  to  have 
the  representation  carried  out  to  its  full 
extent,  and  to  the  extent  of  making  a 
charge  upon  the  property  supposed  to  be 
comprised  in  the  fictitious  lease. 

I  have  listened  to  very  numerous  cases— 
I  have  attended  to  sdl  of  them — but  I 
never  heard,  and  I  do  not  believe  that 
there  can  be  found,  any  case  in  which 
that  principle  has  been  carried  to  the 
extent  to  which  the  plaintiff  seeks  to 
carry  it,  and  to  which  he  must  cany  it 
in  order  to  obtain  any  relief.  Admitting, 
as  I  have  no  reason  to  doubt,  that  Dims- 
dale was  a  nuJefiEictor,  and  that  he  had 
committed  a  gross  fraud,  and  made  use 
of  Tait  as  an  instrument,  uid  that  he  had 
imposed  upon  Hxe  plaintiff,  what  of 
that  P  How  does  that  touch  the  estate  P 
It  would  be  misconduct  for  which  he  could 
be  punished,  and  a  wrong  which  cofold 
be  redressed  against  him  personally ;  bat 
I  am  at  a  loss  to  see  how  it  touches  the 
estate.  This  brings  it  close  to  that  doc- 
trine of  estoppel  which  Mr.  Hemming 
argued  at  such  great  length,  and,  I  need 
not  say,  with  great  abUity.  The  common 
law  doctrine  of  estoppel  was,  as  I  have 
said,  a  device  which  the  common  law 
Courts  resorted  to  at  a  very  early  period 
to  strengthen  and  lengthen  their  arm; 
and  not  venturing  to  exercise  an  equitaUe 
jurisdiction  over  the  subject  before  them, 
they  did  convert  their  own  special  plead- 
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ing  tactics  into  an  instmment  bj  wliich 
tbey  could  obtain  an  end  which  the  Conrt 
of  Ghancerj,  without  any  foreign  asnist- 
ance,  did  at  all  times  pat  into  force  in 
order  to  do  justice.     But  the  doctrine  of 
estoppel  is  purely  legal.     There  is  no 
case  in  which  a  trustee,  having  made  a 
fraudulent  representation,   by  which  he 
was  bound,  or  even  a  fraudulent  convey- 
ance, when  he  got  his  legal  Estate  con- 
firmed, but  still  remaining  a  trustee,  was 
80  estopped  as  to   deprive   the  persons 
beneficially  entitled  to  the  estate  which 
was  theirs,  and  of  which  he  was  the  trus- 
tee and  trustee  only.     The  doctrine  of 
estoppel,  therefore,  in  my  opinion,  has  no 
place  whatever  in  the  case  before  me.  Mr. 
Hemming  well  knows  that  I  do  not  dis- 
regard anything  he  says  to  me,  but  I 
cannot  apply  the  law  which  he  laid  down 
with  so  much  clearness,  and  which  is  un- 
questionably the  common  law  doctrine, 
nor  can  I,  applying  it  to  the  merits  of  the 
case,  say  that  Moore's   subsequent  ac- 
quisition of  the  legal  estate,  which  he 
did  acquire,  at  once  confirms  the  validity 
of  the  original  transaction.     But  where 
is  the  case  to  be  found  which  says  that  a 
man  who  has  committed  a  misdemeanour 
and  contracted  an  equitable  liability  is 
not  at  liberty  afterwards  with  a  bona  fide 
purchaser  to  deal  with  the  thing  which, 
in   his  hands,  might    be    charged,  but 
which,  when  once  out  of  his  hands,  it  is 
impossible  that  a  Court  of  equity  can 
ever  reach  so  as  to  make  the    subject 
itself — the  substance — liable  for  the  ne- 
&rious  transactions  into  which  this  man 
entered  ?     I  put  that  at  the  beginning, 
when  Mr.  Horton  Smith  opened  the  case 
to  me.     I  felt  the  difficulty  then,  and  it 
has  not  been  in    any  deeree  removed, 
either  by  the  argpiments  I  have  heard,  or 
the  authorities  which  have  been  quoted, 
or  any  observations  which  can  be  made 
upon  it.     It  cannot  be  said  that  because 
a  man  commits  a   misdemeanour  with 
relation  to  a  certain  estate,  that  the  estate 
is  thereby  for  ever  bound.     No  case  has 
been  quoted  that  goes  anything  like  that 
length.      The  equitable  right  and    the 
equitable  estate  are  distinguished  in  some 
of   the    oases    which    have    been    men- 
tioned.    Stanhope  v.  Ea/rl  Vemey — an  old 
case,  but  a  case  decided  by  one  of  the 
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most  eminent  Judges  that  this  jurisdic- 
tion has  possessed  (1) — clearly  makes  a 
distinction  between  an  equitable  right, 
a  personal  obligation  and  a  right  which 
attaches  itself  to  the  land  or  to  the  sub- 
stance of  the  thing  which  is  the  subject 
of  the  contract  or  transaction.  I  have 
heard  no  such  case  mentioned.  There 
are  a  quantity  of  observations,  some  of 
them  little  better  than  commonplace,  all 
of  them  highly  interesting,  all  of  them 
curious  and  entitled  to  great  attention, 
but  I  have  never  heard  that  because  a 
man  commits  a  personal  wrong,  that  he 
therefore  deprives  himself  of  all  the  right 
of  dealing  with  propeHy  which  is  his,  in 
favour  of  a  subsequent  purchaser. 

Now  that  is  the  whole  case  before  me. 
It  has  lasted  hours  and  days,  but  that  is 
the  whole  case,  assuming  that  there  was 
a  representation  made,  of  which  the  evi- 
dence is  of  the  slightest  kind  possible — 
not  a  representation  in  fact,  but  a  repre- 
sentation to  be  inferred  from  facts  which 
are  proved — that  that  is  a  representation 
which  so  deprives  the  owner  of  the  equity 
of  redemption,  which  is  all  that  Diuisdale 
had,  as  that  he  cannot  afterwards  deal 
with  that  for  value  to  a  person  who  pays 
him  or  lends  him  money  on  the  security 
of  it. 

What  I  have  said  about  the  plaintiff's 
claim  applies  with  equal  force,  and  per- 
haps with  greater  force,  to  that  of  Mr. 
Hemming*s  client,  because  that  Moore, 
who  evidently  was  an  accomplice  (who 
was  brought  up  here,  and  intended  to  be 
examined,  but  counsel,  in  their  discretion, 
did  not  think  fit  to  examine  him),  was 
the  instrument  and  agent  of  Dimsdale 
is  plainly  proved.  It  was  proved  by 
the  deeds  themselves,  and  it  is  proved, 
among  other  things,  by  that  statutory 
declaration  in  which  Dimsdale  and  Moore 
join  in  saying  that  Moore  is  only  trustee, 
and  that  Dimsdale  is  the  person  bene- 
ficially entitled. 

The  plaintiff's  case,  in  my  opinion, 
fiedls  in  his  attempt  to  fix  the  charge  upon 
the  mortgaged  estate.  That  he  has  been 
robbed,  signally  cheated  and  injured 
nobody  can  for  a  moment  dispute.     But 

(1)  Decided  in  1761  by  the  Earl  of  Northing- 
ton,  LC. 


670 


CHANCEBY  CIVISIOH. 


tN.S. 


Keate  v.  Phillips, 

that  he  has  a  right  to  extend  hiB  charge 
to  the  estate  in  which  Dimsdale  was  then 
the  owner  of  the  eqaitj  of  redemption  I 
can  find  no  authority  for  saying,  nor  any 
principle  on  which  it  can  be  maintained. 

That  brings  me  to  the  third  charge, 
against  which  I  have  not  heard  one  word 
of  exception.  A  man  who  is  a  money 
lender  or  banker,  or  whatever  he  is,  is 
applied  to  to  lend  money,  and  he  does  so  ; 
it  is  not  necessary  to  observe  at  an  ex- 
orbitant rate  of  interest,  becaase  it  may 
not  be  so  unreasonable  in  the  City  of 
London  as  it  seems  to  us  here.  He  lends 
it  first  to  Mr.  Moore  for  a  period,  and  at 
a  later  period  Dimsdale  appears.  Dims- 
dale then  avows  himself  to  be  the  bene- 
ficial owner  of  the  property,  and  adopts 
and  confirms  all  that  Moore  had  done, 
and  contracts  further  obligations  for 
himself.  Upon  Moore  first  procuring  the 
loan  he  represented  himself  as  the  owner 
of  the  estate  and  produced  the  title-deeds, 
which  deduced  a  very  clear  title  to  him, 
with  the  exception  only  of  one  deed. 
Mr.  McStephens'  solicitor  very  naturally 
said,  "  This  is  all  very  well  as  far  as  it 
goes,  but  how  comes  it  to  you  P  "  There- 
upon Mr.  Waterhouse  (Moore's  solicitor) 
goes  back  to  his  chambers,  or  somewhere 
else,  and  returns  with  the  deed  executed 
by  Holme,  and  transferring  the  legal 
estate  to  Moore.  That  made  the  chain 
of  documentary  evidence  complete,  and 
upon  that  the  transaction  was  carried 
through.  Mr.  McStephens  lent  him 
money,  and  had  and  retains  possession  of 
the  title-deeds.  He  had  them  on  the 
terms  of  the  memoranda  which  have  been 
put  in  evidence,  and  besides  them  the 
statutory  declaration  which  I  have  already 
referred  to.  Then  if  it  be  a  true  prin- 
ciple of  the  Court  of  equity  that  you  can- 
not take  irom  a  purchaser,  for  valuable 
consideration  without  notice,  anything 
which  he  has  acquired,  how  can  I  say 
that  the  mortgage  made  to  Mr.  McSte- 
phens is  not  a  mortgage  first  in  point  of 
rank  in  this  estate. 

The  case  is  one  of  extreme  difficulty. 
It  has,  as  I  say,  occupied  a  very  long 
time.  The  rights  of  the  parties  are  quite 
clear  in  point  of  morals,  and  if  Dimsdale 
was  able  to  make  good,  I  daresay  the 
means  might   be  found  of  his  making 


good,  the  wrong  which  he  has  done  to 
each  of  these  parties.  That  is  not  the 
case  before  me.  The  question  I  have  to 
decide  is,  whether,  by  what  took  place  in 
the  year  1874,  when  Dimsdale  stood  by 
and  saw  the  plaintiff  lend  his  mosey, 
and  afterwards  in  the  same  year,  1874^ 
when  Moore,  the  accomplice  of  Dimsdale, 
his  agent,  went  through  the  sham  mor^ 
gage  in  favour  of  Mr.  Phillips,  Mr.  Hem- 
ming's  client,  there  was  a  dealing  which 
attached  itself  so  as  to  make  a  burden  on 
the  estate,  which  neither  Moore  nor 
Dimsdale  could  ever  deal  with,  and  which, 
being  dealt  with  to  a  purchaser  for  valu- 
able consideration  without  notice,  is  to 
treated  as  a  nullity. 

In  my  opinion  the  plaintiff's  claim 
fails.  Theclaimof  Mr.  Phillips  also  fiiils— 
I  mean  to    the  extent  of  affixing  any 
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burden  on  the  land.  The  claim 
McStephens  I  have  heard  no  valid  ob> 
jection  to,  and  therefore,  in  my  opinion, 
they  are  first  in  the  incumbrances  npon 
this  estate. 

It  is  not  necessary,  I  suppose,  to  carry 
it  further,  because  mere  is  not  altogethar 
enough  to  satisfy  his  debt. 

There  will  be  an  order  made  on  McSte- 
phens' counter-claim  declaring  them  en- 
titled to  a  charge  on  the  estate  for 
principal,'  interest  and  costs.  I  make  no 
order  as  to  the  costs  of  this  action,  for  I 
see  no  ground  for  imputing  to  the  plain- 
tiff  negligence  in  the  transaction.  If  I 
did  tlubt  might  influence  my  judgment 
on  the  point  of  costs.  There  will  be 
liberty  to  apply. 


Solidtors—Crowder,  Anstie  &  Viaid,  for  plaintiff; 
W.  H.  Tattam,  for  Phillips ;  T.  Durant,  agent  far 
Payne  &  Galloway,  Mancheater,  far  Hcfit^plif na 
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[IN  THE  OO0BT  OF  APPEAL.] 

James,  L.  J. 

Cotton,  L.  J. 

Lush,  L.J.       >    qathbbgolb  v,  smith. 
1881. 
March  1. 

IncumhenU*  Besignation  Ad,  1871  (34 
4-  35  Vict.  c.  44),  s.  lO^Pensian  of  Be- 
Hred  Olerk. 

In  an  custion  brought  by  a  retired  derh 
against  his  successor  in  the  incumbency  for 
payment  by  him  out  of  the  revenues  of  the 
vicarage  of  the  arrears  of  the  pension  al^ 
lowed  under  the  provisions  of  the  Inowm- 
bents*  Besignation  Act,  1871,  the  incwm^ 
bent  claimed  to  set  off  against  such  arrears 
a  judgment  debt  previously  due  to  him 
from  the  retired  clerk : — Held  (affirming 
the  decision  of  Jessbl,  M.B.),  that  no 
ench  right  of  set-off  could  be  maintained. 

This  was  an  appeal  from  a  jadgment 
of  Jessel,  M.B. 

The  plaintiff  was  the  late  inonmbent 
of  the  yicarage  of  Chatteris,  who  had 
retired  under  the  provisions  of  the  In- 
cumbents* Resignation  Act,  1871,  from 
the  incumbency,  as  from  the  6th  of 
March,  1877,  subject  to  the  payment  by 
half-yearly  payments  from  the  same  date, 
out  of  the  reyenues  of  the  benefice,  of  a 
yearly  pension  of  450Z. 

The  defendant  was  his  successor  in  the 
incumbency. 

The  pension  haying  fallen  into  arrear, 
the  plaintiff,  in  March,  1879,  bronght 
this  action,  claiming  payment  by  the  de- 
fendant of  the  arrears,  out  of  the  reye- 
nues of  the  yicarage.  The  defendant  did 
not  admit  the  claim,  and  deliyered  a 
oounter-claim,  in  which  he  alleged  that 
the  plaintiff  had,  by  a  deed  dated  the  8th 
of  August,  1845,  mortgaged  in  fee  the 
adyowson  of  the  parish  church  of  Chat- 
teris to  one  Hawkins  to  secure  the  repay- 
ment of  24,5002.  advanced  by  Hawkins 
to  the  plaintiff,  and  interest,  and  that 
the  plaintiff  on  the  same  day  executed  a 
warrant  of  attorney  to  confess  judgment 
for  that  sum  in  favour  of  Hawkins  ;  that 
Hawkins  signed  judgment  in  the  Court 
of  Queen's  Bench  on  the  23rd  of  August, 
1845,  for  the  mortgage  debt,  interest 
and    costs.     This    judgment  debt  was 


now  vested  in  the  defendant  and  was  still 
owing  to  him  from  the  plaintiff,  and  the 
defendant  now  claimed  to  set  off  the 
amount  of  this  judgment  debt  against  the 
arrears  of  the  pension  claimed  by  the 
plaintiff. 

It  had  been  decided  in  the  suit  of 
Hawkins  v.  Oathercolef  6  De  Gex,  M. 
&  G.  1 ;  24  Law  J.  Eep.  Chanc. 
332, 
that  the  judgment  debt  did  not  create  a 
charge  upon  the  benefice. 

The  defendant,  on  the  18th  of  Septem- 
ber, 1877,  had  brought  an  action  in  the 
Common  Pleas  Division  against  the 
plaintiff  upon  this  judgment  debt,  which 
was  tried  before  Lord  Coleridge  alone, 
when  he  ordered  a  reference  to  ascertain 
the  amount  still  due  on  the  judgment. 

The  Master  of  the  Rolls,  on  the  15th 
of  June,  1880,  gave  judgment  in  favour 
of  the  plaintiff,  and  dismissed  the  de- 
fendant's claim  with  coste,  holding  that 
the  object  of  this  Act  was  to  provide  for 
retired  incumbents  an  inalienable  provi- 
sion, and  that  it  being  an  inalienable  pro- 
vision it  was  not  possible  to  set  off  an 
antecedent  obligation  as  against  an  ac- 
cruing payment  (1). 

The  defendant  appealed. 

Mr,  Ince,  Mr.  Bompas  and  Mr.  Smarts 
for  the  appellant,  contended  that  al- 
though neither  the  pension  itself  nor  any 
future  accruing  payments  in  respect 
thereof  were  assignable,  yet  that  there 
was  nothing  to  prevent  the  payments 
which  bad  actually  accrued  due  from 
being  assigned,  and  referred  to  the  judg- 
ment of  Buller,  J.,  in 

Flarty    v.     Odium,    3    Term    Rep. 
681,  683, 
and  commented  on 

Lidderdale  v.  The  Duke  of  Montrose, 

4  Term  Rep.  248 ; 
WeUs  v.  Foster,  8  Mee.  &  W.  149 ; 

10  Law  J.  Rep.  Exch.  216 ; 
Stone  v.  Lidderdale,  2  Anst.  531. 

(1)  34  &  86  Vict,  c,  44.  s.  10 :  *'  The  pension 
80  allowed  shall  be  a  charge  upon  the  revennes  of 
the  benefice  and  shall  be  recoverable  as  a  debt  at 
law  or  in  equity  from  the  incumbent  of  the  said 
benefice  by  the  retired  clerk,  his  executors,  ad- 
ministrators or  assigns,  but  such  pension  shall 
not  be  transferable  at  law  or  in  equity." 
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Oathercole  v.  Smith,  App, 

The  word  "  assigns "  in  the  section 
must  not  he  passed  over,  hut  must  have 
some  meaning  attrihnted  to  it,  and  the 
whole  section  could  he  satisfied  hj  the 
construction  which  it  was  desired  to  put 
upon  it. 

Mr.  Ghitty  and  Mr,  TF.  W,  Cooper,  for 
the  respondent,  were  not  called  upon. 

James,  L.J. — I  am  of  opinion  that 
there  is  no  ground  for  dissenting  from 
the  view  which  the  Master  of  the  Bolls 
has  taken  of  the  Act  of  Parliament.  I 
think  he  is  right  in  his  construction  of  it. 
The  words  used  in  the  section  are  very 
strong  words.  It  does  not  say  ''shall 
not  he  assigned,"  but  ''shall  not  be 
transferable."  "Transfer"  is  one  of 
the  widest  terms  that  can  be  used.  It 
appears  to  me  to  have  been  used  not 
only  to  prevent  the  incumbent  from  as- 
signing himself,  but  to  prevent  any  trans- 
fer by  operation  of  law  in  invttum — not 
only  to  prevent  a  voluntary  dealing  by 
an  incumbent  with  an  annuity,  but  also 
to  prevent  its  involuntarily  vesting  in  a 
trustee  in  bankruptcy,  or  being  seized  or 
attached  under  a  garnishee  order  by  an 
execution  creditor,  or  otherwise  trans- 
ferred. If  it  is  not  transferable  in  that 
way,  it  cannot  make  any  difference  in 
substance  that  the  person  who  seeks  to 
say  that  he  has  got  the  right  to  it  now 
is  the  person  who  has  to  pay  the  money. 
That  is  a  mere  accident.  It  does  not 
interfere  with  the  substance  of  this  mat- 
ter, and  it  must  be  treated  as  if  some- 
body else  had  got  this  judgment,  and  he 
was  seeking  to  enforce  a  garnishee  order 
against  the  present  incumbent  to  restrain 
payment  to  the  retired  incumbent.  That 
would  be  entirely  inconsistent  with  the 
object  of  the  Act,  which  was  to  provide 
for  the  maintenance  of  a  clergyman.  He 
is  allowed  to  withdraw  from  his  incum- 
bency with  the  consent  of  the  bishop, 
and  subject  to  such  control  as  to  the 
bishop  or  patron  may  seem  right,  by 
reason  of  his  infirmity,  of  his  age,  or 
otherwise.  One  can  see  why  that  pro- 
vision is  introduced.  Provision  is  made 
BO  that  an  aged  clergyman  resigning,  and 
in  many  instances  receiving  a  very  small 
stipend  (as  is  the  case  in  nine-tenths  of 
the  cases  in  this  country),  may  receive 


the  entire  allowanoe  during  the  re- 
mainder of  his  short  or  infirm  life,  and 
not  be  driven  to  spend  the  rest  of  his 
days  in  a  workhouse,  which  would  not 
be  a  very  creditable  result  of  such  a  sec- 
tion of  the  Act  of  Parliament.  If  we 
were  to  allow  that  which  is  now  desired 
to  be  done,  it  would  be  to  violate  the 
very  words  of  the  Act,  and  to  say  t^iat 
the  provision  made  or  intended  to  be 
made  for  the  maintenance  of  this  gentle- 
man was  transferred  by  operation  of  law 
and  by  the  operation  of  a  prior  judgment 
to  the  prior  judgment  creditor.  We 
cannot  sanction  such  a  transfer. 

Cotton,  L.J — ^I  also  am  of  opinion 
that  the  decision  of  the  Master  of  the 
BioUs  is  right.  There  is  some  difficulty 
in  consequence  of  the  wording  of  the  lOth 
section,  because  it  does  say  that  this  pen- 
sion "  shall  be  recoverable  by  the  retired 
clerk,  his  executors,  administrators  or 
assigns."  Then  follow  words  whi(^  are 
clear  and  unambiguous.  If  the  word 
"  assigns  "  is  necessarily  inconsistent  with 
the  clear  words  that  follow,  I  think  that 
we  ought  to  disregard  it,  although,  of 
course,  the  general  rule  is  that  you  mnst^ 
if  possible,  give  effect  to  every  word. 
There  may  be  a  meaning  to  be  given  to 
the  word  "  assigns,"  but  it  must  be  such 
as  not  to  be  inconsistent  with  the  words 
which  follow— ."but  such  pension  shall 
not  be  transferable  at  law  or  in  equify.** 
In  my  opinion  the  effect  of  that  is  this — 
while  it  is  a  pension,  while  it  remains  a 
charge  upon  a  benefice,  or  suable  for  as 
a  debt  from  the  incumbent,  it  is  that 
which  the  late  incumbent  cannot  by  any 
act  of  his  own  transfer,  and  so  it  cannot 
be  transferred  by  operation  of  law  to 
another  by  reason  of  that  other  having 
got  a  judgment  or  other  process  of  law 
by  which,  if  it  were  the  absolute  property 
of  the  debtor  without  any  parliamentary 
fetter,  the  creditor  could  make  himsdf 
master  of  the  fund  and  say,  *'  I  am  en- 
titled to  receive  it." 

That  being  so,  I  think  it  is  clear  that 
this  defendant  is  not  entitled  by  his 
counter-claim  to  defend  himself  by  say- 
ing, "I  have  a  claim  against  you,  oy 
means  of  which  I  am  entitled  to  have  a 
judgment  to  defeat  that  to  which,  under 
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Gaihercole  y,  SmUh,  App, 

ihe  Act,  you  have  a  right,  withont  any 
power  on  yonr  part  to  transfer  the  right 
to  receive  it  to  any  other  person." 

In  my  opinion,  therefore,  the  decision 
of  the  Master  of  the  Rolls  is  right. 

Lush,  L.  J. — I  am  of  the  same  opinion. 
The  Act  allows  an  incumbent  for  the  first 
time,  if  he  be  incapacitated  by  permanent 
mental  or  bodily  infirmity  from  the  due 
performance  of  his  duties,  if  he  has  held 
the  incumbency  for  a  certain  number  of 
years,  to  retire  from  it  with  the  consent 
of  the  bishop  or  patron,  and,  if  the  patron 
refoses  his  consent,  with  the  consent  of 
the  archbishop,  and  to  hare  a  certain  al- 
lowance oat  of  the  reyennes  of  his  living. 
The  object  of  the  Act,  therefore,  was  that 
an  iucombent  shoold  not  be  compelled  to 
continne  in  a  living  when  he  was  incapa- 
citated from  performing  its  duties,  but 
should  be  able  to  retire  and  have  a  main- 
tenance out  of  the  revenues  when  the 
new  parson  is  put  in  office.  Then  comes 
section  10,  which  says — [Beads  it].  Now 
that  clearly  suggests  to  my  mind  the  in- 
tention of  the  Legislature  that  neither 
shonld  he  be  capable  of  assigning  it  him- 
self to  any  other  person  nor  he  deprived  of 
it  by  the  act  or  operation  of  law — ^that  is, 
that  he  should  not  do  it  directly  or  in- 
directly, by  consenting  to  a  judgment 
which  would  override  it  and  become  a 
permanent  charge  on  it,  so  .as  to  deprive 
him  of  the  opportunity  of  receiving  it,  as 
it  accrues  half-yearly.  The  word  '^  trans- 
ferable "  is  of  the  widest  possible  import, 
and  includes  every  means  by  which  the 
property  may  be  passed  from  one  pei^son 
to  another. 

The  word  "assigns"  has  occasioned 
some  difficulty.  I  confess  I  do  not  see 
much  difficulty  in  it  myself,  associated  as 
it  is  with  the  words  "  executors  or  ad- 
ministrators ; "  and  as  at  present  advised, 
I  do  not  see  why  the  incumbent  should 
not,  after  the  payments  had  become  due, 
assign  them  over  to  his  batcher  or  baker,  or 
anyone  else,  to  recover  the  money  for  him. 
That,  however,  is  not  the  question  for  us 
now  to  determine.  The  words  "  shall  not 
be  transferable  at  law  or  in  equity  "  do 
say  that  he  shall  not  be  at  liberty  to  in- 
cumber it  either  directly  by  an  assign- 
ment,  or  indirectly  by  suffering  a  jndg- 
Vou  60. — Geaxc. 


673 


ment.  Now  here  the  person  who  proposes 
to  set  up  this  counter-claim  cannot  claim 
as  assignee  of  the  arrears.  He  claims 
under  a  judgment  prior  to  the  accruer  of 
the  arrears,  and,  if  his  contention  is  right, 
by  virtue  of  a  judgment  which  he  con- 
tends amounts  to  an  incumbrance  or 
charge  upon  the  pension  which  would 
have  exhausted  it  during  the  whole  of 
the  incumbent's  life.  That  would  be  to 
say  that  it  has  been  transferred  indirectly 
by  the  operation  of  law,  and  that  would 
be  entirely  contrary  to  the  object  of  the 
•Act ;  and  I  therefore  agree  that  the  judg- 
ment of  the  Master  of  the  Bolls  is  quite 
right. 


Solicitors— Parkeis,  for  appellant ;  Voim  &  Wood- 
cock, for  rospondent. 


[IN  THE  COURT  OF  APPEAL.] 

Bankruptcy. 
Jessbl,  M.B. 

Baooallat,  L.  J.  I  In  re  jonbs  ; 

Lush,  L.  J.  (  ex  parte  jonbb. 

1881. 
June  23. 

InfanU — AdjudicaUon  in  Bankruptcy — 
Trade  Debts— Bankruptcy  Act,  1869  (32 
^  33  Vict.  c.  71),  M.  6  and  126.  sub-s.  12. 

An  infant  who  had  carried  on  business, 
and  become  indebted  for  goods  supplied  in 
the  course  of  such  trading,  filed  a  petition 
for   liquidation,   but  no    resolutions  were 
parsed,  and  the  liquddation  proceedings  fell 
through,  SvhsequenilyaUegedtrade creditors 
filed  a  petition  for  adjudication  in  bank- 
ruptcy    against    hi/m,    and    the    Oounty 
O&wrt  Judge  adjudicated    him    a    bank- 
rupt.     The    imfcmt  had    not    represented 
himself  to  be  an  adult : — ^Held  (reversing 
the  judgment  of  the  Ohief  Judge,  who  had 
affi/rmed  the  Oounty   Court  Judge),   that 
the  infant  did  not  by  merely  trading  con- 
stitute himself  a  dehtcr ;  that  by  taking  the 
step,  which  <mly  an  aduU  trader  could  take, 
of  presenting  a  liquidation  petiUon,  he  did 
not  alter  his  stains  or  give  the  Court  juris- 
diction  under  section  125,  suh-s.  12,  of  the 

4R 
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In  re  Jonea  ;  ex  parte  Jones  (App,),  Bankr^ 

Bamkruptoy  Act  to  adjudicate  him  ham,k» 
rupt. 

In  re  Lynch ;  ex  parte  Lynch  (45  Law 
J.  Bep.  Bankr.  48 ;  Law  Rep.  2  Ch.  D. 
227),  ovemUed, 

To  create  an  equitable  liaJnlity  in  an 
infant  to  pay^  on  the  ground  of  frauds  it  is 
necessary  to  prove  express  representations  by 
him  thai  he  was  of  age  and  that  thoy  were 
reasonably  believed  in  and  relied  on  by  the 
person  to  wham  they  were  made. 

William  Jones  carried  on  basiness  in 
Birmingham    as    a    coal,    coke,    breeze, 
timber  and  scrap-iron  dealer  under  the' 
style  of  W.  &  S.  Jones. 

Being  in  difficnlties  in  February,  1881, 
be  filed  a  petition  for  liquidation,  and  a 
first  meeting  of  the  creditors  was  held, 
but  no  resolutions  were  passed  and  the 
liquidation  proceedings  fell  through.  At 
the  date  of  the  present  application  W.  Jones 
was  an  infant  under  twenty  years. 

Thereupon  the  mayor,  aldermen  and 
burgesses  of  the  borough  of  Birmingham, 
who  alleged  themselves  to  be  creditors 
for  coke  and  breeze  supplied  to  the  infant 
in  the  course  of  his  trade,  on  the  22nd  of 
March  filed  a  petition  in  the  County 
Court  of  Staffordshire,  holden  at  Oldbnry, 
for  an  adjudication  in  bankruptcy  against 
him,  and  an  order  was  made  on  the  8th  of 
April  adjudging  him  a  bankrupt. 

W.  Jones  appealed  to  the  Chief  Judge, 
who,  by  an  order  dated  the  4th  of  May, 
affirmed  the  order  of  the  County  Court 
Judge. 

Tne  bankrupt  appealed. 

It  was  admitted  that  the  infant  had 
not  represented  himself  to  be  an  adult, 
but  he  looked  older  than  he  really  was. 

Mr.  E,  0.  WUlis^  for  the  appellant. — 
The  appellant  is  still  an  infant.  The  goods 
supplied  for  which  the  alleged  debt  is  due 
were  not  necessaries,  and  no  action  could 
be  maintained  at  law ;  and  there  has  been 
here  no  holding  out  as  an  adult,  there- 
fore none  of  the  cases  which  have  been 
decided  in  equity  upon  the  ground  of 
fraudulent  express  misrepresentations  can 
apply.  Nor  can  the  fact  that  be  filed  a 
liquidation  petition  amount  to  an  estoppel. 

The  Chief  Judge  has  acted  on  the 
authority  of 

In  re  Lynch  (ubi  supra), 


but  in  that  case,  if  it  can  be  maintained, 
the  alleged  debtor  was  of  age  at  the  date 
of  the  presentation  of  the  petition  of 
bankruptcy.    Besides,  in 

Miller  y.  BlanUey,  38  Law    Times, 
N.S.  527, 
that  case  was  not  followed  by  Gtoyo,  J., 
and  Lindley,  J. 
He  also  referred  to 

Ex  parte  Kibble;  in  re  Onslow^  44 
Law  J.    Bep.    Bankr.  63;     Law 
Bep.  10  Chanc.  373. 
[Lush,  L.  J.,  referred  to 

The  Queen  ▼.  Wilson,  49  Law  J.  Bep. 
M.C.  13 ;  Law  Bep.  6  Q.B.  D.  28.] 
Mr.  Be  Oex  and  Mr.  Finlay  Knight,  for 
the  respondent. — This  is  a  debt  due  either 
at  law  or  in  equity.     There  has  been  such 
a  representation  here  by  the  in&uit,  by 
trading  and  obtaining  goods,  as  to  con- 
stitute if  not  a  debt  at  law  a  liability  in 
equity,  which  even  under  the  old  bank- 
ruptcy laws  was   provable,   and  is  still 
more  so  now  when  a  liability  is  provable — 
Ex    parte    The    UnUy    Joint^Stock 
Mutual  Banking  Assodaiion ;  in  re 
King,  3  De  Gex  A  J.  63;  27  Law 
J.  Bep.  Bankr.  33. 
In  the  case  of 

Ex  paHe  Watson,  16  Ves.  266, 
upon  a  petition  by  a  bankrupt  for  an 
order  to  supersede  his  commission,  on  the 
ground  of  infancy,  when  it  issued.  Lord 
Eldon  refused  to  make  an  order,  the 
petitioner  having  made  and  contracted 
debts  as  an  adult.     See  also 

Kirtony.  ElioU,2Bulst.  69 ;  1  Brown. 
120 ;  sub  nom.  KetUe  v.  EUot,  1 
Boll.  En&nts,  781. 
That  case  has  been  reviewed  in 

Blake  v.  Ooncannan,  4  Ir.  Bep.  C.L. 
323. 
[Jbssbl,  M.B. — The  case  is  better  re- 
ported  in 

Oro.  Jac.  320, 
under  the  name  of  Ket$ey*s  Oase,  from 
which  it  appears  that  the  iufiftnt  had 
continued  his  occupation  after  attaining 
twenty-one,  and  the  action  was  broaght 
after  his  attaining  majority.  A  lease  to  an 
infant  is  only  voidable,  not  void.] 

Then  the  appellant  has  estopped  him- 
self by  filing  a  petition  for  liquidation.  Be 
cannot  claim  the  protection  of  the  Court, 
and  at  the  same  time  deny  its  juis- 
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In  n  J<mn;  at  parte  Jones  (App,),  Bankr, 

diotioii.     Besides,  having  onoe  institated 
these  proceedings,  the  Court  can  then, 
under  the  126th  section  of  the  Bankruptcy 
Act,  adjudicate  him  a  bankrupt  withoat 
an  J  further  proceedings  being  taken — 
Ex  parte  OharUon ;    in  re  Oharlton^ 
46  Law  J.  Bep.  Bankr.  110 ;  Law 
Bep.  6  Gh.  D.  45. 
They  also  referred  to 
NeUon  v.  Stocker,  4  De  Qex  &  J. 
458 ;  27  Law  J.  Bep.  Ghanc.  760 ; 
Ohubb  V.  QHfitks,  35  Beay.  127. 

Jesskl,  M.B. — ^This  is  an  appeal  from  a 
decision  of  the  Chief  Judge  a£Blrming  a 
decision  of  the  County  Court  Judge — 
the  latter  decision  arising  thns:  The 
County  Court  Jadg^  thought  himself 
bound,  and  was  bound,  by  the  case  of  Ex 
parte  Lifnch,  and  the  present  case  is  rather 
an  amplification  of  that  case  than  a  new 
decision. 

The  facts  are  few  and  simple.  The  ap* 
pellant  is  a  young  man,  still  under  the  age 
of  twenty-one  years,  who  apparently 
some  time  ago  married  a  widow  who  had 
carried  on  business  in  Birmingham ;  and 
he,  after  the  marriage,  continued  the 
business.  In  the  course  of  his  trading 
he  bought  a  quantity  of  breeze  from  the 
respondent,  for  which  he  has  not  paid. 
He  presented  a  petition  to  the  County 
Court  for  liquidation  of  his  afiairs  by 
arrangement,  and  obtained  an  injunction 
restraining  an  action  by  an  alleged  cre- 
ditor for  a  sum  of  money  alleged  to  be 
due  to  him.  The  liquidation  proceedings, 
however,  fell  through,  and  no  resolutions 
were  passed.  Thereupon  the  corporation 
of  Birmingham  presented  a  petition  for 
adjudication  in  EMinkmptcy  against  the 
in&nt  on  the  ground  that  he  was  in- 
debted to  them  on  trade  debts,  and  had 
committed  an  act  of  bankruptcy.  The 
adjudication  was  made,  and  this  is  an 
appeal  against  that  adjudication. 

On  the  first  point,  is  the  infant  liable  at 
all  to  these  creditors  ?  If  he  is  not  a 
debtor  he  is  not  a  person  who  can  present 
a  petition,  nor  can  he  be  made  a  bank- 
rupt. How  is  it  made  out  that  he  is  a 
debtor  ?  It  is  not  suggested  that  bi'eeze 
was  a  necessary.  Therefore  there  is  no 
common  law  liability,  because  he  could 
not  contract  a  debt  except  for  necessaries. 
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The  fact  that  he  had  the  breeze  is  not 
material  in  the  view  of  our  law  on  the 
subject.  If  people  choose  to  supply 
goods  to  an  iniant  they  take  the  chance 
'  of  payment.  Such  is  the  law ;  and  I  do 
not  think  there  is  any  absurdity  or  hard- 
ship in  that,  or  that  it  ought  to  be 
altered.  But  it  is  suggested  that  there 
is  an  exception  to  that  law  on  equitable 
doctrines,  when  the  infant  has  committed 
a  fraud,  as  when  he  has  stated  that  he  is 
of  age  with  a  view  to  obtain  possession 
of  the  goods,  and  in  those  cases  the  Court 
has  taken  into  consideration  the  appear- 
ance of  the  infant,  because  that  is  a  mate- 
rial part  of  the  evidence  in  the  case. 
If  the  infant  were  a  boy  of  ten  years  old, 
the  creditor  could  not  have  relied  on  his 
representation,  but  when  the  infant  is  a 
grown  man  and  appears  to  be  of  full  age, 
and  makes  a  statement  that  he  is  of  full 
age,  the  creditors  may  well  be  deceived, 
and  as  the  infant  can  commit  a  crime,  he 
can  commit  frauds  in  equity,  and  under 
such  circumstances  becomes  liable.  But 
it  is  required  that  there  should  be  an 
express  representation,  and  such  as  to 
deceive  the  person  to  whom  it  is  made. 
In  such  cases  it  has  been  decided  that  if 
after  attaining  age  the  person  who  has 
made  the  representation  becomes  bank- 
rupt, the  person  defrauded  can  prove  in 
the  bankruptcy  for  the  equitable  liability 
resulting  from  the  fraud.  It  is  difficult 
to  see  how  those  decisions  become  estab- 
lished, because  at  the  time  when  they  were 
given  the  only  things  that  were  provable 
were  debts  and  not  liabilities ;  but  it  is  clear 
now  that  they  would  be,  because  liabilities 
are  under  the  present  Act  provable. 

But  there  is  no  decision  which  says 
that  this  liability  is  a  legal  debt.  I  use 
the  word  '*  legal  "  advisedly,  because  an 
inaccurate  phrase  has  crept  into  the 
books,  namely,  an  equitable  debt — that  is, 
one  which  is  not  really  a  debt  at  all,  but 
a  liability  to  pay  a  sum  of  money — a 
liability  arising  m)m  equitable  considera- 
tions. But,  whatever  you  call  it,  it  is  not 
a  debt,  and  wherever  a  debt  is  by  law 
required  on  which  to  found  proceedings, 
there  an  equitable  liability  will  not  be 
enough.  I  have  said  so  much  because  I 
do  not  want  to  be  supposed  to  throw  any 
doubt  upon  those  cases. 
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Bat  there  is  nothing  o^  that  kind  here, 
and  that  is  the  first  answer  to  the  whole 
case.  It  being  admitted  that  the  infant 
made  z^o  express  representation  here, 
the  respondents  are  driven  to  argue  on 
this — that  if  a  person  being  an  infant, 
but  whose  appearance  is  saoh  that  yon 
wonld  not  necessarily  know  him  to  be  an 
infant,  simply  carries  on  trade,  without 
any  express  representation  that  he  is  an 
adult,  but  buys  and  sells  goods,  that  of 
itself  amounts  to  a  fraudulent  represen- 
tation. 

Now  the  first  observation  is  this — ^you 
must  not  invent  frauds.  There  is  nothing 
illegal  in  an  infant's  carrying  on  trade, 
nor  anything  improper.  Thousands  of 
infants  do  carry  on  business.  A  man 
dealing  with  an  in&nt  trusts  to  his  honour 
to  repay  him,  or  to  the  infant  finding  it 
to  his  advantage  to  continne  to  carry  on 
the  trade,  and  a  man's  carrying  on  trade 
by  itself  is  no  express  representation  at 
all.  That  this  is  so  is  clear  from  the 
judgment  of  Lord  Justice  Knight-Bruce 
in  the  case  of  The  Unity  Joint- Stock  Mutiud 
Banking  Association^  where  that  Judge 
founds  his  decision  on  express  represen- 
tations, although  he  does  also  refer  to  the 
appearance  of  the  infant  and  the  way  of 
carrying  on  the  trade  under  these  circum- 
stances. But  there  is  no  pretence  for 
saying  in  the  present  case  that  the  in£uit 
is  a  debtor,  or  that  any  action  could  be 
maintained. 

But  it  is  suggested  that  the  mere  fact 
of  having  obtained  the  goods  is  enough ; 
but  that  would  be  whoUy  to  destroy  the 
protection  afiEorded  by  the  law.  There  is 
no  ground  for  the  suggestion  that  the 
infant  is  liable  in  any  way.  Further, 
there  is  no  evidence  that  he  owes  any 
debts  at  all.  Mr.  De  Gbx  suggests  that 
he  may  owe  debts  for  necessaries,  but  you 
have  no  right  to  call  a  man  a  debtor  with- 
out  some  evidence.  Therefore,  not  being 
a  debtor,  he  cannot  be  adjudicated  a 
bankrupt. 

But  it  is  said  that,  under  the  12th  sub- 
section of  the  125th  section,  the  Court 
has  power  to  adjudicate  a  liquidating 
debtor  a  bankrupt,  when  the  proceeding^ 
cannot  be  otherwise  properly  carried  on  ; 
but  in  the  first  place  the  Court  must 
have  a  debtor  before  it — it  cannot  adjudi- 
cate bankrupt  a  man  who  is  not  a  debtor 


and  has  no  debts — and  in  the  next  place 
the  Court  can  only  be  put  in  motion  by  a 
creditor  or  a  person  with  a  right  to  inter- 
vene ;  a  mere  stranger  cannot  come  in 
and  ask  the  Court  to  adjudicate  a  man 
bankrupt  under  this  section.  Therefore 
the  liquidation  proceedings  do  not  give 
jurisdiction.  You  must  shew  the  right  to 
intervene,  and  if  the  respondents  here 
have  no  right  they  cannot  set  the  Court 
in  motion. 

It  is  not  right  to  part  with  the  case 
without  saying  that  I   respectfully  but 
entirely  dissent  from  the  decision  in  the 
case  of  Ex  parte  Lynch^  which  must  now 
be  considerod  as  overruled.      I  cannot 
agree  with  the  propositions  laid  down  there 
by  the  Chief  Judge.     In  the  first  place,  I 
am  not  aware  that  it  is  a  well-settled  rule 
of  law  that  "  if  an  infant  has  been  held 
out  and  dealt  with  as  a  trader  he  can  be 
mnde  a  bankrupt  in  respect  of  a  trade 
debt."     In  my  opinion  the  rule  is  settled 
the  other  way.     In  the  second  place,  I  do 
not  agree  in  thinking  that  the  In&nts 
Belief  Act  has  not  made  any  difference 
with  regard  to  this.     The  words  of  the 
Act  are  perfectly  general  for  every  purpose 
with  the  exception  mentioned  in  the  Ist 
section,  and  cannot  be  restricted  so  as  not 
to  apply  to  trade  debts.     Whatever  may 
have  been  the  motive  of  the  Legislature 
in  passing  the  statute,  the  words  are  of 
universal    application.      Then    the    last 
reason    given    by  the    Vice- Chancellor, 
namely,  that  by  filing  a  liquidation  peti- 
tion the  bankrupt  adopted  a  proceeding 
which  an  infant  could  not  lawfully  take, 
and  has  clearly  held  himself  out  as  an 
adult  trader.    That  appears  an  inadequate 
and  insufficient  reason.     The  infant,  by 
filing  a  liquidation  petition,  does  not  aU 
tain  twenty-one  years.     (We  are  dealing 
with  a  man  who  is  at  the  present  timeunder 
twenty-one.)     He  cannot,  by  filing  such  a 
petition,  obtain  the  advantages  or  entail 
upon  himself  the  liabilities  of  such  a  pro- 
ceeding.    Hb  does  not  make  himself  an 
adult  trader,  and  by  adopting  that  which 
is  only  possible  in  the  case  of  an  adult 
trader,  he  does  not  make  himself  an  adult 
trader.    He  cannot  alter  his  status  by  so 
doing.    All  the  reasons  failing,  the  de- 
cision fails.     Od  these  grounds  the  appeal 
must  be  allowed,  and  the  order  for  adjudi- 
cation  reversed. 
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Baooallat,  L.J. — On  ihe  8ih  of  April, 
1881,  an  adjudication  in  bankmptqy  was 
made  against  tke  present  appellant  on  a 
petition  presented  on  the  2nd  of  May. 
The  petition  described  the  alleged  bank- 
rapt  as  a  trader,  and  the  petitioning 
creditors  were  the  corporation  of  Bir- 
mingham, who  alleg^  that  he  was  in- 
debted to  them  for  coal  and  breeze  sup- 
plied by  them  to.  him.  If  there  was 
nothing  more  in  the  case  than  the  state- 
ment m  petition,  and  that  statement 
was  met  by  the  allegation  of  the  infant 
that  he  was  an  infant,  it  could  not  for  a 
moment  be  argued  that  the  adjudication 
could  stand.  But  reliance  has  been  placed 
on  the  cases  of  The  Unity  Joint' Stock 
Mukud  Banking  Associaiicn  and  Ex  parte 
Lynch.  As  regards  the  latter  case,  I  can- 
not assent  to  the  language  of  the  Chief 
Judge.  If  his  words,  "  This  infant  has 
traded,  and  in  my  opinion  that  was  a 
clear  holding  out  to  the  world  that  he 
was  of  full  age  and  capable  of  contracting 
debts,"  are  to  bear  their  ordinary  mean- . 
ing  I  must  respectfully  dissent.  How 
far  a  direct  misrepresentation  as  to  his 
being  of  full  age  may  affect  the  question 
is  another  consideration,  and  I  do  not 
express  any  opinion  that  his  act  of  mis- 
conduct can  free  him  from  liability  of 
bankruptcy. 

But  no  such  case  is  made  here.  All 
that  is  alleged  here  is  that  he  did  not 
declare  to  the  persons  with  whom  he  was 
dealing  that  he  was  an  infant. 

But  in  the  case  of  The  Unity  Joints 
Stock  Mutual  Bcmking  Association  there 
was  an  express  misrepresentation,  and 
that  was  not  a  case  of  an  order  for  ad- 
judication, but  of  a  proof  under  an  ad- 
judication. It  is  stated  in  the  judgment 
that  the  bankrupt  represented  himself  as 
being  twenty,  two  years  of  age  at  the 
time  of  the  making  of  the  loan ;  there- 
fore, to  my  mind,  the  case  is  no  authority 
whatever  for  supporting  an  adjudication 
if  based  on  strictly  bankruptcy  proceed- 
ings. 

But  it  is  said  that  the  presentation  by 
the  infant  of  a  petition  for  liquidation 
makes  a  difference.  It  appears  that  this 
infant  presented  a  petition  for  liquidation 
on  the  14th  of  February,  alleging  that  he 
was  trading  under  the  firm  and  style  of 
W.  A  S.  Jones,  and  by  his  statement  of 


HICHABLBfAB  1880  to  MIOHAELMAS  1881. 


677 


affairs  alleging  debts  and  assets.  A  first 
meeting  was  held,  but  no  resolutions  were 
passed  by  reason  of  their  not  being  ap- 
proved by  a  proper  majority,  and  the 
liquidation  proceedings  fell  through. 

Then  the  case  of  Ex  parte  Charlton 
was  referred  to  for  the  proposition  that 
where  there  is  a  diffioTiIty  in  proving  the 
debt  of  the  petitioning  creditor  or  the 
commission  of  an  act  of  bankruptcy,  you 
are  relieved  from  the  necessity  of  proving 
them  if  the  debtor  has  previously  filed  a 
liquidation  petition. 

In  Ex  paa-te  OharUon  there  had  been 
liquidation  resolutions  passed  and  con- 
firmed, and  the  debtors  had  failed  to 
perform  their  engagements,  and  on  a 
petition  presented  by  a  man  who  vras 
really  a  creditor  in  the  ordinary  form, 
the  debtor  being  of  full  age,  it  was  de- 
cided that  that  was  a  proceeding  under 
the  12th  sub-section  of  the  125th  section, 
and  that  it  was  not  necessaiy  that  the 
act  of  bankruptcy  should  have  happened 
within  the  six  months.  It  did  not  decide 
that  it  was  not  necessary  to  have  a  * 
petitioning  creditor's  debt. 

The  Chief  Judge  has  acted  on  his  own 
decision  in  Ex  pa/rte  Lynch.  I  entirely 
concur  with  what  the  Master  of  the  Bolls 
has  said  with  regard  to  that  case.  I  can- 
not assent  to  much  of  what  the  Chief 
Judge  said  or  to  his  conclusion.  We 
come  back  to  this,  that  there  is  no  debt 
proved  to  be  owing  to  the  person  on 
whose  application  the  adjudication  in 
bankruptcy  has  been  made.  This  appeal 
must  be  allowed. 

Lush,  L.J.  —The  objection  to  the  ad- 
judication here  is  that  there  is  no  good 
petitioning  creditor's  debt.  The  alleged 
bankrupt  is  an  infant.  The  article  sup- 
plied, for  which  the  alleged  debt  was 
contracted,  is  not  a  necessary  for  which 
an  action  is  possible,  but  the  debt  is  for 
the  supply  of  goods  to  an  infant  for 
trading  purposes — an  alleged  trading 
debt.  Now  the  Legislature  has  said, 
although  a  person  under  twenty-one  does 
no  wrong  by  trading,  he  is  not  liable  to 
pay  trade  debts.  The  protection  of  in- 
fancy is  an  answer  to  the  claim  of  any 
person  who  has  supplied  him  with  goods 
for  the  purpose  of  tradine.  Now  the 
debt  of  the  petitioning  creditor  must,  as 


678 


OHANOEBT  SIVISIOII. 


[N.S. 


In  re  Jones  ;  ex  parte  Jones  {App.)t  Bankr, 

defined  by  the  6tli  section  of  the  Bank- 
raptcj  Act,  be  "  a  liquidated  sam  dae  at 
law  or  in  equity."  At  the  time  when  the 
Act  passed  a  liability  in  equity  was  not 
a  debt.  A  decree  against  a  defaulting 
trustee  for  breach  of  trust  constituted  a 
liability  which  was  not  enforceable  at 
law.  It  was  a  liability  enforceable,  it  is 
true,  but  only  in  the  Court  which  created 
the  liability.  There  was,  therefore,  a 
distinction  between  a  liability  at  law 
and  in  equity.  That  distinction  has 
been  abolished  by  the  Judicature  Acts ; 
but  I  am  speaking  of  the  state  of  the 
law  when  the  Act  passed.  Here  there  was 
clearly  no  debt  due  at  law — no  action 
could  be  broaght  at  law  on  that  debt. 

If  the  infant  had  by  express  represen- 
tations committed  a  fraud,  that  would 
have  constituted  a  liability  in  equity 
which  the  Court  (of  equity)  could  en- 
force ;  and  there  being  no  difference  now 
between  the  divisions,  woald  be  enforced 
by  a  Court  of  law. 

Mr.  De  Qex  says  that  the  infant  by 
carrying  on  trade  had  made  that  mis- 
representation. I  dissent  to  that  state- 
ment. The  representation  must  to  con- 
stitute this  liability  have  been  an  express 
misrepresentation.  There  is  nothing  here 
at  all  like  that.  He  only  carried  on  trade, 
and  he  did  nothing  illegal  in  carrying 
on  trade,  though  he  would  have  acted 
improperly  if  he  had  been  asked  whether 
he  was  of  age  and  had  said  he  was. 
That  state  of  things  does  not  occur  here. 
It  is  a  simple  case  of  liability  or  no 
liability  at  law.  There  is  no  pretence 
of  any  liability  in  equity  as  distinguished 
from  a  liability  at  law. 

Mr.  De  Gex  made  use  of  a  farther  argu- 
ment, that  the  infant  here  has  estopped 
himself  from  setting  up  his  infancy, 
because  he  began  proceedings  by  filing 
a  petition  for  liquidation,  and  in  that 
petition  stated  (as  he  was  bound  to  do) 
that  he  was  unacic  to  pay  his  just  debts, 
and  that  he  therefore  admitted  the  present 
debt  and  he  could  not  dispute  the  adjudi- 
cation. 

There,  again,  I  differ  from  the  Chief 
Judge.  The  I25th  section  is  still  dealing 
with  debtors  and  creditors.  The  12th 
sub- section  provides  as  follows — [Beads]. 
The  Court  in  this  case  did  not  proceed 


under  that  clause.  Then  the  liquidation 
proceedings  were  dropped,  and  we  are 
now  considering  an  independent  petition 
for  adjudication  in  bankruptcy  founded 
on  the  act  of  bankruptcy  committed  by 
filing  the  liquidation  petition.  How  the 
liquidation  petition  altered  the  infant's 
status  I  cannot  see,  and  in  my  opinion  he 
could  have  taken  the  objection  of  in- 
fancy at  any  stage.  The  Court  would 
not  have  altered  his  status,  because  this 
clause,  as  well  as  the  6th  section,  has 
regard  to  legal  debts — debts,  that  is  to 
say,  enforceable  either  at  law  or  in  equity. 
Therefore  the  liquidation  petition  makes 
no  difference  in  his  status. 

An  infant  cannot  by  any  false  pleading, 
or  by  a  mistake  in  pleading,  prejudice 
his  position  as  an  infant.     There  is  no 
ground  on  which  we  can  say  that  this 
adjudication  can  stand.     This  conclusion 
involves  the  reversal  of  Ex  parte  Lynch. 
It  is  impossible  that  that  decision  can 
stand  when  we  consider  the  law  on  the 
subject.    Bat  more  than  that^  not  only  has 
this  point  been  in  fact  decided  in  Ex  parte 
Kibble,  but  also  in  T?ie  Queen  v.  WtUon. 
In  the  latter  case  a  prisoner  was  tried  on 
an   indictment   under  the   Debtors  Act 
charging   him   with  having    feloniously 
quitted  England  taking  with  him  money 
to  the  amount  of  20Z.  and  upwards,  which 
ought    by  law    to    have    been    divided 
amongst  his  creditors,  with  intent  to  de- 
fraud.    He  was  within  four  months  of 
his  so  quitting  England  adjudicated  bank- 
rupt, and  the  debts  proved  against  his 
estate  in  his  bankruptoy  were  tiiade  debts 
only.     It  was  proved  on  the  trial  that  the 
prisoner  was  at  the  time  of  the  adjudica- 
tion of  bankruptoy  a  minor.     The  jury 
convicted  the  prisoner,  but  the  point  of 
law  was  reserved  whether  under  the  cir- 
cumstances he  ought  to  have  been  so  con- 
victed. The  question  was  heard  before  five 
Judges,  who  unanimously    quashed  the 
convictaon,  on  the  ground  that  being  an 
infant  he  had  no    creditors.     On    that 
ground  also  I  am   of  opinion  that  this 
adjudication  cannot  stand. 

Solicitonh— Swann  &  Go.,  agents  for  Jackson  & 
Sharps,  West  Bromwich,  for  appellant ;  Shaipe, 
Parkers  &  Co.,  agents  for  the  Toirn  Clerk  of 
Birmingham,  for  respondent. 
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1881.  >      ORBAT  WE8TBSN   BAILWAT 

May  2.      J      coMPAinr. 

Bailway  Company  —  Purchase  under 
Lands  Clauses  Oonsolidation  Act,  1845 — 
Sections  75  and  85 — Interest 

A  railway  company  purchasing  land 
under  its  statutory  powers  mtut  pay  interest 
on  the  purchase-money  from  the  time  when 
a  good  title  is  shewn  to  the  land. 

By  a  settlement,  made  in  1843,  certain 
hereditamente  were  granted  to  the  use 
of  John  H.  W.  P.  S.  Pigott  and  his  as- 
signs,  for  his  life,  with  remainder  to 
Thomas  Piatt  and  John  Baker,  to  pre- 
eeire  contingent  remainders,  with  divers 
remainders  over,  and  by  the  same  settle- 
ment it  was  declared  that  it  should  be 
lawful  for  the  trustees  during  the  life- 
time of  John  H.  W.  P.  S.  Pigott^  and 
with  his  consent  in  writing,  to  exercise 
the  powers  of  sale  therein  contained. 
Edward  F.  S.  Pigott  and  S.  E.  Baker 
were  subsequently  appointed  trustees  of 
the  settlement  in  the  place  of  Piatt  and 
John  Baker,  but  no  estate  in  the  lands 
was  ever  vested  in  the  trustees. 

The  estate-for-life  of  John  H.  W.  P. 
S.  Pigott  in  the  lands  was  some  years 
ago  vested  in  B.  L.  Jones  on  certain 
trusts. 

Under  the  Bristol  and  Exeter  Bail- 
way  Act,  1875,  the  Bristol  and  Exeter 
Bailway  Company  (whose  rights  after- 
wards became  vested  by  amalgamation 
in  the  Great  Western  Bailway  Com- 
pany) gave,  in  1876,  to  Edward  F.  S. 
Pigott  and  S.  E.  Baker,  as  trustees  of 
the  settlement,  notice  to  treat  for  the 
sale  to  the  company  of  some  of  the 
lands  subject  to  the  settlement.  On  the 
same  day  the  company  gave  a  separate 
notice  to  treat  to  John  H.  W.  P.  S. 
Pigott  and  B.  L.  Jones,  who,  pursuant 
to  the  Lands  Clauses  Consolidation  Act, 
sent  in  their  claim  to  the  company, 
stating  therein  that  they  were  tenante- 
for-life  of  the  property  in  question.  The 
trustees  did  not  send  in  any  claim  to  the 
company,  and  the  amount  to  be  paid  by 
the  company  was  ascertained  by  an  arbi- 
tration made  between  John  H.  W.  P.  S. 
Pigott  and  B.  L.  Jones. and  the  company 


alone,  the  trustees  taking  no  part  in  the 
matter.  The  amount  awarded  by  the 
arbitrator  was  2,000Z. 

In  September,  1879,  a  draft  convey- 
ance, expressed  to  be  made  by  the  trus- 
tees under  their  power  of  sale  with  the 
concurrence  of  John  H.  W.  P.  S.  Pigott 
and  B.  L.  Jones,  was  sent  by  the  com- 
pany to  the  vendors  but  was  returned 
not  approved  of.     Some  correspondence 
ensued  between  the  parties — the  vendors, 
who  remained  in  possession,  claiming  in- 
terest on  the  purchase-money  as  from 
the  date  of  the  award,  on  giving  credit 
for  the  rents  and  profits  from  the  same 
date ;  the  company,  on  the  other  hand, 
ofiering  to  pay  the  purchase-money  on 
being  let  into  possession  of  the  property, 
but  denying  that  any  interest  was  pay- 
able.    The  company  also  claimed  to  be 
entitled  to  a  conveyance  from  the  trus- 
tees, whereas  John  H.  W.  P.  S.  Pigott 
asserted   that  he  ha4  never  given  his 
consent  to  a  sale  in  this  form,  and  sub- 
mitted  that  the  coiApletion  ought  not  to 
be  carried  out  otherwise  than  in  pur- 
suance of  the  claim  sent  in  by  him  and 
Jones — namely,  as  a  sale  by  a  tenant-for- 
life  under  the  Lands  Clauses  Consolida- 
tion Act,  1845,  and  so  that  the  purchase 
and  compensation-money  might  be  paid 
into  the  bank  pursuant  to  the  Act. 

In  order  to  obtain  the  decision  of  the 
Court  a  vendor  and  purchaser  summons 
was  taken  out  and  adjourned  into  Court, 
and  the  above  facts  embodied  in  an 
agreed  statement  by  all  parties. 

Mr.  Da/vey  and  Mr.  Medd,  for  the  com- 
pany.— The  company  is  not  bound  to 
pay  interest.    In  the  case  of 

Bidder  v.    The  NoHh    Staffordshire 

Bailway   Company,  Law   Bep.   4 

Q.B.  D.  412, 
Bramwell,L.J., said, "The arbitrator  .... 
only  finds  what  is  the  proper  amount  of 
compensation,  which  does  not  become 
due  until  the  claimant  has  done  his  part 
— ^that  is  to  say,  has  executed  a  convey- 
ance.'* If  the  purchase-money  is  not 
due  there  can  he  no  interest  due  in  re- 
spect of  non-payment  of  it.  Moreover,  the 
ordinary  rules  as  to  interest  on  purchase- 
money  do  not  apply  to  a  statatory  pur- 
chase.   The  75th  section  of  the  Lands 
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Glaases  Consolidation  Aot,  in  proyiding 
for  payment  of  the  parcbase-money,  is 
entirely  silent  on  the  subject  of  interest, 
which,  therefore,  mast  be  taken  to  be 
excluded  by  it.  Where  interest  is  in- 
tended  to  be  given  to  the  vendor  it  is 
expressly  provided  for,  as  in  the  85th 
section  of  the  same  Act. 

Again,  we  are  entitled  to  a  conveyance 
ftt>m  the  trustees,  and  are  not  bound  to 
take  possession  of  the  property  until  the 
vendors  are  willing  to  g^iye  us  such  a 
conveyance.  Consequently  interest  is 
not  payable  under  any  circumstances. 
They  referred  to 

Jones  V.  Mudd,  4  Buss.  118 ; 
*Dart*8   Vendor  and  Purchaser  (6th 
ed.)  p.  630. 
Mr.  Bagshawe  and  Mr,  B.  Eyre,  for  the 
vendors. — Interest  runs  as  from  the  date 
of  the  award.     From  the  moment  of  the 
notice  to  treat  there  is  a  binding  contract 
enforceable  in  equity,  and  the  company, 
unlike  an  ordinary  purchaser,  can  never 
be  prevented  by  difficulties  in  the  title 
from  safely  taking  possession  of  the  pro- 
perty.    At  any  rate,  interest  runs  from 
the  time  when  a  good  title  was  shewn. 

The  company  have  all  along  treated 
this  as  a  sale  by  the  tenant-for-life  under 
the  Lands  Glauses  Consolidation  Act, 
and  cannot  now  set  up  a  demand  for  a 
conveyance  by  the  trustees. 
They  cited 

Ths  Regent's  Oanal  Company  v.  Ware, 
23  Beav.  575;  26  Law  J.  Bep. 
Chanc.  566 ; 
Catling  V.  The  Great  Northern  Bail- 
way  Oompany,  18  W.B.  121 ; 
Bhys  V.   The  Dare  Valley  Railway 

Oompany,  Law  Bep.  19  Eq.  93  ; 
In  re  The  Eccleshill  Local  Board,  49 
Law   J.   Bep    Chanc.  214 ;   Law 
Bep.  13  Ch.  D.  365. 
Mr.  Davey,  in  reply. 

Thv  Master  or  the  Bolls. — There  are 
two  questions  in  this  case,  and  I  will 
deal  with  the  second  question  first.  The 
second  question  is,  whether  the  Great 
Western  Bailway  Company  were  entitled 
to  have  a  conveyance  under  a  powtBr  of 
sale  executed  by  trustees.  They  gave 
notice  to  treat  both  to  the  trustees  and 
to  the  tenant-for-lifcy  but  the  proceedings 


went  on  on  behalf  of  the  tenant-for-life. 
There  was  a  reference  to  arbitra>iion,  to 
which  the  trustees  were  not  parties^  and 
an  award  finding  the  amount  of  the  pur. 
chase-money  under  the  Lands  GUiises 
Consolidation  Act ;  and  then,  of  oourHe, 
the  sale  became  a  sale  merely  by  the 
tenant-for-life  under  the  powers  of  that 
Act,  and  consequently,  as  he  ooald  make 
a  conveyance  as  tenant-for-life,  the  trus- 
tees were  not  bound  to  convey.  On  that 
point  it  is  clear  the  railway  company  were 
wrong. 

The  first  point  is  one  of  far  more  gene- 
ral importance,  and  it  raises  a  question 
of  interest.  Now  I  must,  first  of  all, 
consider  the  course  of  decision.  The 
course  of  decision  has  been  that  after 
notice  to  treat  has  been  given  and  the 
price  has  not  been  paid,  there  is  a  con- 
tract enforceable  in  a  Court  of  equity, 
and  you  can  have  an  action  for  specific 
performance.  Not  only  can  the  vendor 
have  an  action  for  specific  performance, 
but  it  has  been  decided  that  a  railway 
company  can.  There  are  cases  in  tfa^ 
books  where  companies,  more  than  once, 
have  instituted  actions  for  specific  per- 
formance, or,  rather,  filed  biUs  and  got 
decrees,  and  the  case  of  The  Begenfs 
Oanal  Gompany  v.  Ware,  cited  in  the  course 
of  the  argument,  is  an  instance  in  point 
That  being  so,  I  take  it,  unless  yon  find 
some  statutory  enactment  in  the  way, 
all ,  the  ordinary  rules  in  an  action  for 
specific  performance  apply-  Consequently, 
where  the  vendor  has  shewn  a  good  title, 
there,  as  stated  on  page  630  of  the  last  edi- 
tion of  Mr.  Dart's  book,  the  purchaser  pavs 
interest  from  the  time  at  which  he  might 
prudently  have  taken  possession,  suppos- 
ing it  to  have  been  offered  him — ^that  is,  at 
the  time  when  a  good  title  is  shewn.  Now 
that  answers,  as  it  appears  to  me,  eveiy 
objection  on  the  part  of  the  vendors.  It 
is  said  they  cannot  cultivate  their  land 
p^perly,  or  let  it  properly,  with  this 
contract  hanging  to  them.  That  would 
be  the  case  with  any  contract  of  sale  into 
which  a  vendor  cnooses  to  enter.  Of 
course,  if  he  once  enters  into  a  contract 
for  sale,  all  those  inconveniences  follow. 
Then  it  is  said  a  vendor  to  a  company 
is  rather  worse  ofl;  because  he  has  a  con- 
tract, so  to  say,  forced  on  him.     Still,  if 
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it  is  a  ooniraot,  it  must  be  a  contract 
of  which  he  can  get  specific  performance ; 
and  although  it  was  originally,  so  to  say, 
made  against  his  will,  it  has  now  become 
a  contract  enforceable  in  the  ordinary 
way,  and,  therefore,  all  the  consequences 
of  that  contract  will  follow  ;  and  I  snp- 
pose  ^he  Leg^latare  took  good  care  of 
Dim,  as  regards  compensation  and  as  re- 
gards costs  and  otherwise,  to  make  amends 
for  any  compulsory  sale  of  the  land  being 
forced  upon  him.  It  appears  to  me,  there- 
fore, that,  sabject  to  the  question  as  to 
the  statute,  the  ordinary  rule  as  to  ven- 
dors and  pnrchasers  supplies  eyery  pos- 
sible remedy  that  is  required.  It  is 
suggested  tlmt  in  the  ordinary  case  a  man 
can,  if  he  likes,  say,  ''I  will  not  sell, 
unless  you  fix  a  day  for  completion." 
That  is  only  a  variation  of  the  same  ar- 
gument,  that  in  the  ordinary  case  he  is 
at  liberty  not'  to  enter  into  a  contract; 
If  the  Legislature  thought  fit  to  say 
every  contract  should  be  deemed  to  have 
a  time  of  completion  after  so  many 
months*  notice,  it  would  have  said  so. 
It  has  not  said  so,  and  it  appears  to  me 
it  has  led  it  to  the  ordinary  laws. 

The  only  other  point  I  have  to  examine 
is  this :  Is  there,  as  contended  for  on  the 
part  of  the  railway  company,  a  statutory 
enactment  that  the  company  is  not  to  be 
in  the  position  of  an  ordinary  purchaser  ? 
This  would  be  very  remarkable,  because, 
though  the  vendor  may  be  willing  (the 
purchaser  always  is  willing),  the  notice 
to  treat  is  the  actual  exercise  of  an  option 
on  the  part  of  the  purchaser.  The  com- 
pany  gives  the  notice  to  treat  because  it 
wants  the  land ;  the  purchaser  is  there- 
fore willing,  and  it  would  be  an  extraor- 
dinary thing  if  the  Legislature  had  said 
on  behalf  of  such  a  purchaser  as  that 
that  he  should  be  under  a  less  obligation 
as  regards  the  payment  of  interest  than 
the  oidinary  purchaser.  I  see  no  reason 
for  assuming  that  the  Legislature  would 
have  so  enacted.  That  does  not,  of  course, 
decide  the  question  whether  there  is  such 
an  enactment  or  not,  which  must  depend 
on  the  words  of  the  statute.  Now,  it  is 
not  contended  that  there  is  any  such  en- 
actment in  words;  but  I  am  asked  to 
infer  it  from  certain  other  provisions 
which  are  to  be  found  in  the  Act  of  Par- 
Vot.  60.— Ckaxc 
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liament.  When  you  are  asked  to  infer  a 
thing,  I  think  the  argument  of  reason- 
ableness has  and  ought  to  have  very  great 
weight.  What  has  sometimes  been  called 
the  argument  of  common  justice  ought 
to  have  great  weight,  and  you  are  not  to 
infer  an  alteration  of  the  general  law  if 
that  alteration  be  against  common  justice. 
It  would  require  very  strong  words.  I  say 
so,  because  that  must  be  taken  into  con- 
sideration in  reading  those  enactments. 
Now,  the  enactment  which  is  relied  on 
is  simply  this :  there  are  certain  provi- 
sions as  to  ascertaining  the  purchase- 
money,  and  under  those  provisions  the 
company  is  liable,  as  a  general  rule,  to 
pay  the  costs  of  ascertaining  the  amount 
of  purchase-money.  There  are  some 
slight  exceptions,  but  as  a  rule  the  com- 
pany is  liable  to  pay  the  costs. 

Then,  after  the  purchase- money  is  as- 
certained, the  75th  section  says,  '*  Upon 
deposit  in  the  bank,  in  manner  hereinbe- 
fore provided,  of  the  purchase-money  or 
compensation  agreed  or  awarded  to  be 
paid  in  respect  of  any  lands  purchased 
or  taken  by  the  promoters  of  the  under- 
taking under  the  provisions  of  this  or  the 
special  Act,  or  any  Act  incorporated 
therewith,  the  owner  of  such  lands,  in- 
cluding in  such  term  all  parties  by  this 
Act  enabled  to  sell  or  convey  lands,  shall, 
when  required  so  to  do  by  the  promoters 
of  the  undertaking,  duly  convey  such 
lands  to  the  promoters  of  the  under- 
taking, or  as  they  shall  direct ;  and  in 
default  thereof,  or  if  he  fail  to  adduce 
a  good  title  to  such  lands  to  their  satis- 
faction, it  shall  be  lawful  for  the  pro- 
moters of  the  undertaking,  if  they  think 
fit,  to  execute  a  deed-poll,"  and  vest  the 
lands  in  themselves,  and  thereupon  all 
the  estate  and  interest  in  such  lands  shall 
vest  in  the  company  as  against  all  par- 
ties therein  named. 

Now,  no  doubt,  in  the  ordinary  course, 
where  interest  is  payable,  the  vendor  is 
not  bound  to  convey  till  his  purchase- 
money  and  interest  thereon  is  paid  to 
him ;  but  the  mere  fact  of  his  conveying 
without  the  payment  of  the  interest  would 
not  deprive  him  of  the  interest,  and  in 
some  cases,  as  we  know,  he  has  got 
interest  even  after  the  conveyance.  There, 
fore  it  is  not  conclusive  that,  because  on 
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payment  the  man  is  bound  to  convey,  he 
therefore  loses  the  interest  when  he  is 
entitled  to  it.  There  is  another  section 
which  has  been  relied  upon,  which  ap- 
pears to  me  to  rather  confirm  that  view. 
Under  the  85th  section,  if  the  railway 
company  want  to  take  possession  before 
the  purchase- money  has  been  agreed 
upon,  they  may  do  so  npon  depositing 
the  value  and  giving  a  bond,  and  the  bond 
is  to  be  for  the  purchase-money  or  com- 
pensation, together  with  interest  thereon 
at  the  rate  of  five  per  cent,  per  annum 
from  the  time  of  entering  on  the  lands. 
Mr.  Davey  said  you  find  there  a  provision 
as  to  interest.  So  you  do ;  but  it  is  a 
simple  provision  for  interest — that  is,  it 
is  only  secured  by  a  bond,  and  it  does  not 
enact  you  shall  pay  interest,  but  give  a 
bond  for  the  payment  (which,  of  course, 
would  only  be  a  liabib'ty  under  the  bond), 
and  interest  at  the  rate  of  five  per  cent., 
the  ordinary  rule  of  equity  only  giving 
four  per  cent.  So  there  was  a  reason  for 
the  enactment.  But  it  appears  to  me 
that,  notwithstanding  that  under  the  75th 
section  the  vendor  must  convey  without 
receiving  his  interest,  he  is  still  entitled 
to  enforce  it  under  his  bond.  Therefore, 
that  shews  at  once  that  the  75th  section 
does  not  exclude  interest,  merely  because 
he  is  bound  to  convey ;  and  that  being 
so,  I  think  it  is  plain  that  as  this  does 
not  exclude  him  in  that  one  case,  it  must 
not  be  held  to  exclude  him  in  evenr  other 
case.  The  mere  fact,  therefore,  of  a  con. 
veyance  being  required  on  the  payment 
of  the  purchase-monev,  without  saying 
payment  of  interest  (if  any),  does  not, 
to  my  mind,  preclude  the  application  of 
the  general  law  as  to  the  liability  to  pay 
interest  in  a  proper  case^,  and  to  receive 
the  rents ;  and  it  does  appear  to  me  that 
to  decide  otherwise  would  be  to  commit 
something  like  a  great  injustice,  because 
after  these  notices  have  been  received 
the  owner  of  the  land  can  no  longer 
deal  with  it  in  the  same  way  as  if  there 
were  no  notice — he  cannot  either  improve 
it,  or  let  it,  or  deal  with  it  at  all  satisfac- 
torily, and  he  can  only  rely  on  his  com- 
pelling the  railway  company  to  complete. 
Now,  it  has  always  been  said  that  if  you 
can  compel  a  thing  to  be  done  by  action, 
it  never  can  depend  on  the  mere  bring- 


ing of  the  action.  The  action  does  not 
create  rights,  it  only  enforces  rights  pre- 
viously existing,  and  if,  therefore,  yoa  can 
have  an  action  for  specific  peif ormanoe 
under  the  ordinary  rules  as  to  specific 
performance,  you  must  be  entitled  to  the 
benefit  of  those  rules  which  govern  spe- 
cific performance  independently  of  bnng- 
ing  an  action  for  the  purpose  ;  otherwise 
wilful  delay  on  the  part  of  the  company, 
the  voluntary  purchaser,  in  taking  pos- 
session  for  a  very  great  number  of  years, 
would  inflict  a  serious  injury  on  iho 
owner,  withodt  his  being  able  to  compen- 
sate himself,  because  he  could  not  get 
his  full  amount  of  rents,  not  being  able 
to  let  the  land  in  the  ordinary  way.  It 
seems  to  me  that  the  statutory  enactment 
does  not  exclude  the  application  of  the 
ordinary  law,  and  therefore  I  decide  that 
the  vendor  is  entitled  to  interest  in  ac- 
cordance with  that  law. 

There  have  been  some  cases  cited,  bat 
they  do  not  appear  to  me  to  have  any 
direct  bearing  on  the  subject.  The  cases 
rather  assume  that  this  is  the  law  than 
decide  it ;  but  there  is  certainly  one  case — 
The  BegerU^s  Oanal  Oompany  v.  Ware — 
where  the  company  was  plaintiff,  and 
the  title  having  been  accepted  before  the 
amount  was  ascertained,  interest  was 
given  by  the  award.  The  cases,  as  I 
said  before,  seem  rather  to  assume  that 
interest  is  payable.  There  is  another, 
before  Vioe-Chancellor  Bacon,  where  he 
adverted  to  the  fact  of  the  veidiot  of  the 
jury  being  given,  and  he  held  interest  to 
arise  from  that  moment.  I  am  quite 
unable  to  understand  the  principle  on 
which  that  case  proceeded.  I  am  not 
embarrassed  about  it,  because  I  have  no 
verdict  of  a  jury  to  deal  with  in  this  case ; 
but  1  am  firee  to  confess  that,  if  I  had 
the  case  to  deal  with,  I  shoald  not  have 
been  able  to  decide  it  otherwise  than  I 
have  decided  the  one  before  me. 


Solicitors — 'EL  B.  Kelfion,  for  the  oompany ;  M 
diths,  Bobertfl  &  Mills,  agents  for  Boken,  Fhillott 
&  Co.,  We0ton-8aper-])£ire,  for  the  Tendors. 
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Partnership — Sharing  Profit  and  Loss — 
Denial  of  Partnership — Dissolution — Eight 
to  Goodwill — Claim  by  former  Servami  to 
he  Partner-zSale  of  Business— Mode  of 
Sale. 

An  agreemeni  to  share  the  prqfU  and 
loss  of  a  business  entitles  each  party  as 
against  the  other  to  the  general  rights  of  a 
parinefj  including  an  interest  in  the  good" 
wUl;  and  the  agreement  would  have  this 
legal  tffeiA  notwithstanding  a  stipulation 
that  the  parties  should  not  be  partners. 

Where  a  former  servant  claims  to  be  a 
partner^  his  case  m/ust  be  mctde  out  by 
etrong  evidence. 

Where  the  premises  at  which  a  partner^ 
ship  business  was  carried  on  belonged  to 
one  partner  exclusively^  the  Court  in  di- 
reding  a  sale  of  the  business  in  an  action 
between  the  partners  for  dissolution^  ordered 
the  sale  to  be  conducted  by  an  independent 
firm  ofsoUdiors  with  liberty  to  either  part- 
ner to  bid. 

The  plaintiff  sought  by  this  action  a 
declaration  that  he  was  a  partner  with 
the  defendant,  C^rge  Armstrong,  and  a 
dissolution  of  the  partnership  and  auxili- 
ary relief. 

The  plaintiff,  who  had  been  a  clerk 
with  the  defendant's  former  firm  of 
Nicholay,  Graham  &  Armstrong,  after 
the  dissolution  of  that  firm  remained  with 
the  defendant  (who  had  taken  over  the 
business)  upon  an  agreement  come  to  in 
June,  1869,  that  profits  and  losses  should 
be  shared  in  the  proportion  of  four-fifths 
to  the  defendant  and  one-fifth  to  the 
plaintiff;  the  defendant  stipulating  that 
the  ^  mills  at  which  the  business  was 
carried  on  should  remain  his  sole  property. 
The  plaintiff  paid  in  2101.  in  1869,  and 
1,5001.  in  1871.  In  June,  1873,  the  in- 
terests  of  the  parties  were  varied,  the 
plaintiff  taking  one-fourth  of  the  profit 
and  of  the  loss,  instead  of  one-fifth.  In 
1878  the  defendant  required  all  bills  of 
exchange  to  be  drawn  or  indorsed  by  the 
firm  to  be  brought  to  himself  for  signa- 
ture ;  and  this  was  thenceforth  done*   Th^ 


defendant  throughout  drew  all  cheques 
on  account  of  the  business. 

In  1871  a  lease  of  an  adjacent  wharf 
and  property  was  taken  in  the  name  of 
the  defendant  for  the  purposes  of  the 
business,  and  works  and  buildings  were 
erected  thereon.  The  plaintiff  alleged 
that  these  premises  belonged  to  the  firm, 
and  also  sought  to  establish  a  charge  on 
the  mills  belonging  to  the  defendant  in 
respect  of  outlay  upon  them  of  partner- 
ship moneys. 

The  defendant  having  required  the 
plaintiff  to  cease  using  the  signature  of 
the  firm,  and  advertised  in  a  newspaper 
that  he  would  not  be  liable  for  contracts 
entered  into  by  the  plaintiff  in  the  firm's 
name,  this  action  was  brought. 

The  defendant  denied  that  the  plaintiff 
had  ever  been  his  partner,  and  alleged 
that  the  moneys  brought  in  by  the  plain- 
tiff were  merely  deposited  at  interest. 
He  also  alleged  that  it  was  stipulated, 
when  the  arrangement  for  sharing  profit 
and  loss  was  made,  that  this  should  not 
be  construed  as  admitting  the  plaintiff 
into  partnership. 

Evidence  was  gone  into  at  the  trial, 
the  result  of  which,  so  far  as  material, 
appears  in  the  judgment. 

Mr.  Bigby  and  Mr.  Northmore  Law- 
rence,  for  the  plaintiff. 

Mr.  Napier  Higgins  and  Mr.  HomeU, 
for  the  defendant. — The  plaintiff  cannot 
have  a  right  to  wind  up  the  concern 
unless  he  is  an  ordinary  partner.  Sharing 
profits  does  not  make  him  so — 

Ex  parte  Tennant;  in  re  Howard^  Law 
Rep.  6  Gh.  D.  303. 
Nor  should  an  agreement  to  share  losses 
also  be  conclusive ;  for  th&t  is  prima  facie 
implied  in  the  right  to  share  profits — 
lAndley  on  Partnership,  8rd  ed.  p.  20 ; 
4th  ed.  p.  19, 
citing 

Qreenham  v.  Oray,  4s  Jx.  Gom.  Law 
Rep.  501, 
and  two  other  cases.  The  true  test  of 
an  ordinary  partnership  is  the  relation  of 
agent  on  the  part  of  each  partner  to  the 
firm— 

Pooley  V.  Drvoer,  46  Law  J.  Bep. 
Ohanc.  466;  Law  Bep.  5  Gh.  D. 
468-, 


684 


CHANCEBT  DIVISION. 


[N,8. 


Pawset/  V.  Armstrong, 

Lindleyj  p.  2,  approying  of  Mr.  Dixon's 
definition  of  partnership.  That  relation 
is  ezclnded  here  by  the  agpreement  of  the 
parties,  evidenced  by  their  course  of 
dealing.  The  plaintiff  never  had  power 
to  bind  the  firm.  The  question  of  part- 
nership depends  not  on  any  arbitrary 
presumptions  of  law,  but  on  the  real 
contract  of  the  parties — 

MoUwo^  March  ^  Oo,  v.  The  Oowri  of 

Wwrd8,  Law  Rep.  4  P.O.  419. 
If  the  plaintiff  was  a  partner  he  is  en- 
titled to  no  part  of  the  capital,  and  should 
only  have  an  enquiry  g^ranted  as  in 

Bwrdon  v.  Barku8,  4  De  Gex,  F.  & 

J.  229 ;  31  Law  J.  Bep.   Chano. 

621. 

Kay,  J. — The  plaintiff,  Mr.  Arthur 
Pawsey,  has  brought  this  action  stating 
that  in  1861  he  entered  the  service  of 
Nicholay,  Graham  &  Armstrong  as  a 
salaried  clerk,  and  so  continued  till  the 
dissolution  of  that  firm  in  December, 
1868,  when  the  business  was  taken  over 
by  the  defendant;  that  the  defendant 
offered  to  take  the  plaintiff  into  partner- 
ship, which  he  accepted,  and  they  became 
partners,  originally  in  the  proportion  of 
four-fifths  and  one-fifth,  and  later  of 
three-fourths  and  one-fourth.  A  consi- 
derable quantity  of  evidence  was  produced 
on  both  sides,  which  I  do  not  intend  to 
examine  closely.  It  is  the  common  case 
that  Mr.  Pawsey's  share  was  a  share  in 
the  profit  and  loss  of  the  concern.  I 
have  asked  for  any  authority  to  shew 
that  when  persons  agree  to  divide  profit 
and  loss  in  certain  shares  they  can  be 
anything  else  than  partners.  Mr.  Paw. 
sey's  case  is  that  he  was  a  partner ;  the 
defendant's  case  is  that  he  was  not,  but 
was  to  share  profit  and  loss.  I  am  of 
opinion  that  the  agreement  to  share  profit 
and  loss  is  conclusive  between  the 
persons  agreeing  on  the  question  of  part- 
nership; and  that  it  is  not  open  for 
one  of  them  to  say  there  is  no  partner- 
ship, any  more  than  it  would  be  open,  after 
a  valid  ceremony  of  marriage  had  been 
gone  through,  for  the  husband  or  the  wife 
to  say  that  was  not  a  marriage,  because 
he  or  she  after  the  ceremony  had  uttered 
the  words,  "  We  are  not  married ;  "  or, 
to  use  another  illustration,  any  more  than 


a  man,  in  whose  name  1,0002.  had  been 
invested  for  the  purpose  of  his  taking 
the  dividends  and  paying  them  over  to 
another,  could  stipulate  that  he  should 
not  be  a  trustee.  If  certain  legal  rela- 
tions are  established,  it  is  idle  for  people 
to  affect  to  stipulate  that  the  legal  conse- 
quences of  those  relations  shall  not  follow. 
If,  therefore,  I  considered  that  any  such 
stipulation  had  been  proved  in  ibis  case, 
I  should  not  attend  to  it ;  but  I  have  hare 
evidence  on  one  side  that  there  was  no 
such  stipulation,  and  on  the  other  side 
one  witness  only  affirms  that  there  was. 
I  confess  that  I  have  been  reluctant  to 
adopt  the  conclusion  which  I  have  come 
to,  because  it  is  very  necessary  when  a 
former  servant  of  a  business  claims  to 
have  become  a  partner  with  his  master, 
that  the  burden  of  proof  should  be  laid 
strongly  on  the  claimant.  If  anthorilj 
were  wanted  for  that  proposition,  it  is 
entirely  justified  by  the  case  of  Naylar  v. 
Fcurrer  (1)  before  the  Court  of  Appeal 
That  was  a  case  of  remuneration  oat  of 
profits;  and  although  an  agreement  to 
share  profits  prima  fade  raises  the  rela- 
tion of  partnership,  the  Court  there  can- 
vassed the  evidence  closely,  and  ooncladed 
that  there  was  no  partnership.  That  case 
wanted  the  element  of  sharing  losses, 
which  is  present  here,  and  which,  as  I 
have  reluctantly  admitted,  makes  the  per- 
sons partners. 

What  then  are  the  conclusions  on  the 
whole  case  ?  First,  it  is  clear  that  at  the 
date  of  the  partnership  the  whole  of  Uie 
capital  sunk  in  the  business,  every  item 
of  plant,  mills,  buildings,  Ssc^  belonged 
to  Mr.  Armstrong.  As  to  the  mills  and 
buildings  it  is  agreed  that  it  was  stipu- 
lated these  should  belong  to  him,  and  the 
plaintiff  makes  no  claim  to  them,  except 
with  regard  to  outlay  upon  them.  Mr. 
Armstrong's  own  evidence  aa  to  the 
mills  belonging  wholly  to  him  rather 
confirms  the  plaintiff's  story.  If  they 
were  not  to  be  partners  in  other  req)eetB 
what  is  the  meaning  of  Mr.  Armstrong 
saying  the  buildings  remained  his  P  Why 
should  he  say  tlmt,  if  the  agreement 
went  only  to  the  mode  of  remnneration 
of  his  clerk  ? 

(1)  Nov.  2S,  1880, 
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Itowy  T.  Armstrong, 

It  18  very  plain  that  the  property  em- 
ployed in  the  business  when  the  arrange- 
ment for  partnership  was  made  mast  be 
treated  as  capital  of  Mr.  Armstrong.  It 
is  said  that  the  plaintiff  brought  in  some 
small  sum.  Then  the  books  shew  that 
profits  were  divided  according  to  the 
arrangement,  the  plaintiff  taking  at  first 
ono-fifth,  and  then  one-fonrth ;  this  part 
of  the  profits  being  carried  to  his  share 
precisely  as  if  he  was  a  partner.  In 
the  coarse  of  the  partnership  a  thing 
happened  which  has  occasioned  some 
tronble.  In  1871  a  lease  of  adjoining 
property  was  taken  in  the  name  of  the 
defendiuit  Armstrong  alone.  That  ground 
was  afterwards  built  on,  and  improve- 
ments were  also  made  on  the  other  pro- 
perty of  Armstrong.  Looking  at  all  the 
evidence,  I  must  treat  the  leasehold  aa 
an  accretion  to  Armstrong's  original  pro- 
perty— as  belonging  to  him,  and  not  to 
the  firm.  Then  an  enquiry  will  have  to 
be  directed  with  regard  to  the  expendi- 
ture made  by  the  partnership  upon  all 
Armstrong's  property;  and  in  order  to 
make  this  enquiry  plain,  I  explain  dis- 
tinctly, if  this  money  was  expended  out 
of  what  would  otherwise  have  been  di- 
vided as  profits,  prima  fade  the  effect 
would  be  to  diminish  the  profits  divi- 
sible, and,  if  so,  part  of  the  expenditure 
may  have  been  made  out  of  Pawsey's 
money.  Still  it  does  not  follow  that  he 
18  entitled  to  get  that  back;  it  may  be 
that  the  partnership  has  had  the  full 
benefit  of  it,  and  that  it  was  exhausted ; 
it  may  have  been  expended  with  Pawsey's 
consent,  having  his  eyes  open  to  the  fact 
that  he  had  no  interest  in  the  land.  On 
the  other  hand,  it  may  be  that  he  looked 
to  the  partnership  continuing  longer 
than  it  has,  and  that  the  improvement  is 
not  yet  exhausted,  so  that  it  may  be  £ur 
that  something  in  respect  of  that  outlay 
should  be  repaid  to  Pawsey. 

That  concludes  all,  except  one  impor- 
tant question.  The  partnership  is  now 
dissolved,  at  any  rate  on  the  issuing  of 
the  writ.  What  is  Pawsey's  right  if  he 
was  a  partner,  even  in  the  limited  way 
in  which  I  must  hold  he  was  so  ?  I  am 
told,  it  is  true,  that  he  was  restricted  in 
other  ways,  so  that  for  a  time  he  did  not 
sign  cheques— afterwards  did  not  sign 
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contracts ;  that  in  other  ways  he  was  not 
allowed  in  carrying  on  the  business  to 
have  the  same  privileges  that  Armstrong 
had.  But  I  do  not  follow  the  argument 
that  he  was  by  reason  of  these  things  not 
a  partner;  because  one  partner  can  al- 
ways by  a  threat  of  dissolution  force 
another  to  agree  to  restrictions  on  his 
powers,  without  putting  a  stop  to  the 
partnership.  Now  it  is  said  that  the 
Court  is  bound  to  hold  that  Pawsey  had 
no  interest  in  the  TOodwill.  But  why  ? 
How  does  it  follow  from  the  fact  that  he 
submitted  to  particular  restrictions  that 
he  must  be  restricted  in  one  of  his  prin- 
cipal rights  as  to  which  there  was  no 
stipulation  ?  He  is  entitled,  in  my  opinion, 
if  he  insists  upon  it,  to  a  sale  of  the  busi- 
ness as  a  going  concern.  Bat  that  must 
be  with  the  understanding  that  the  pre- 
mises belong  absolutely  to  Armstrong, 
and  that  nothing  will  pass  by  the  sale 
but  the  assets,  and  such  goodwill  (if  any) 
as  there  may  be  when  it  is  understood 
that  Mr.  Armstrong's  mills  and  property 
are  not  to  be  sold,  and  that  he  will  be  at 
liberty  to  carry  on  the  business  at  those 
mills  in  his  own  name.  If  such  a  sale  is 
made,  the  most  probable  purchaser  will  be 
Armstrong  himself,  and  therefore  I  shall 
direct — as  the  Master  of  the  Bolls  did  in 
Rowlands  v.  Evans  (2) — that  the  sale  be 
conducted  by  an  independent  firm  of  soli- 
citors, to  be  named  (if  not  agreed  on 
between  the  parties)  by  the  Judge  at 
chambers,  and  either  party  will  have 
liberty  to  bid.  The  oi^er  will  declare 
that  the  plaintiff  and  defendant  are  part- 
ners in  the  business,  as  from  the  30th  of 
June,  1869,  to  the  31st  of  December, 
1872,  in  the  proportion  of  one-fifth  and 
four-fifths,  and  from  th^  3Ist  of  December, 
1872,  till  the  date  of  the  writ  in  the  pro- 
portion of  one-fourth  and  three-fourths ; 
that  the  mills  and  the  additional  lands 
and  premises  comprised  in  the  lease  of 
I87I  are  the  exclusive  property  of  the 
defendant ;  that  the  assets  and  property 
of  the  concern  on  the  30th  of  June,  1869, 
are  to  be  treated  as  part  of  the  capital  of 
the  defendant  in  the  partnership  busi- 
ness. There  will  be  the  usual  partner- 
ship account,  and  an  enquiry  whether, 

(2)  SO  B»av.  SU2 ;  31  Lav  J.  Rep.  Clunc  265. 
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Pawsey  y,  Armstrong, 

having  regard  to  the  terms  of  the  part- 
nership  and  the  purposes  for  which  the 
expenditure  on  the  mills  and  premises 
was  made,  any  and  what  sum  ought  to 
be  allowed  to  the  partnership  in  respect  of 
the  sums  so  expended  ;  and  the  direction 
for  sale.  With  regard  to  costs,  each  party 
has  claimed  more  than  was  his  right, 
and  there  will  be  no  order  as  to  costs  up 
to  the  hearing. 

SolicitoM— Hollams,  Son  &  Coward,  fop  plaintiff; 
Or.  £.  Fhilbrick,  for  defendant. 


[N.a 


FOWLEB  V.  FOWLEB. 


Solicitor^ 8  Lien — Subpoena  duces  te&um — 
Inspection — PracHce. 

A  solicitor  being  called  as  a  witness  by 
the  plaintiffs  under  a  subpoena  duties  tecwm^ 
to  produce  her  marruige  settlement,  to  which 
she  was  a  party ,  for  her  inspection, — Held, 
that  he  could  not  refuse  to  do  so  by  reason 
of  his  Uen  for  the  unpaid  costs  of  pre- 
paring it. 

Action  with  witnesses. 

This  was  an  action  brought  by  Emma 
Fowler  against  her  husband,  Samuel  Fow- 
ler, his  two  sons  by  a  former  marriage 
and  the  two  trustees  of  her  marriage 
settlement  (mainly)  to  obtain  a  declara- 
tion that  certain  furniture,  linen  and 
other  miscellaneous  articles,  alleged  to 
be  of  the  value  of  lOOZ.  and  upwards, 
were  comprised  in  her  marriage  settle- 
ment. 

The  settlement,  dated  the  6fch  of  Octo- 
ber,  1873,  and  made  between  the  defen- 
dant Samuel  Fowler,  of  the  first  part, 
the  plaintifi*  Emma  Fowler  (then  Emma 
Ritchie,  widow),  of  the  second  part,  and 
the  two  defendants  Henry  Church  and 
James  Broad,  of  the  third  part,  was  exe- 
cuted  by  all  parties  in  the  presence  of 
Mr.  Frederick  W.  Oliver,  solicitor. 

Valuers  were  called  as  witnesses  on 
behalf  of  the  plaintiff,  to  prove  that  the  fur- 
niture, linen  and  other  miscellaneous  ar- 
ticles were  worth  more  than  lOOZ,   Other 


valuers  were  afterwards  called  as  irit- 
nesses  on  behalf  of  the  two  stepsons,  to 
prove  that  these  articles  were  not  worth 
so  much  as  lOOZ. ;  the  question  in  dis- 
pute between  the  parties  (on  this  point) 
being  whether  these  articles  did  or  did 
not  come  within  the  wife's  after-acquired 
property  clause  in  the  settlement 

Mr.  Frederick  W.  Oliver  had  been 
served  with  a  subpoena  duces  teewm  to 
attend  as  a  witness  on  behalf  of  the 
plaintiff,  and  to  produce  the  marriage 
settlement. 

The  plaintiff,  having  called  her  wit- 
nesses as  to  value,  caU^  Mr.  Oliver.  He  ' 
stated,  in  the  witness-box,  that  he  had 
been  employed  by  Mrs.  Fowler  to  pre- 
pare  the  settlement  in  the  year  1873; 
but  objected  to  produce  it,  as  he  bad 
not  been  paid  his  costs  of  preparing  it. 

Mr,  Higgvns  and  Mr.  Mulligan,  for  the 
plaintiff. — The  plaintiff  is  a  party  to  the 
settlement.  The  witness  is  bound  to  pro- 
duce it  under  the  suhpcena  duces  tecum 
for  her  inspection,  and  cannot  set  up  his 
solicitor's  lien  against  her — 

Lockett  V.  Gary,  10  Jur.  N.S.  144; 
Hope  V.  Liddell,?  De  Gez,  M.  4  G. 
831. 
[Kat,  J.,  referred  to 
In  re  Oregson,  26  Beav.  87.] 
In  re  Oameron's  CoaJbrook  Bailway 
Company,  25  Beav.  1. 
Mr,  OUver  (in  person). — I  claim  a  Hen 
on  the  settlement  against  Mr.  and  Mrs. 
Fowler  and  the  trustees.     I  submit  tiiat 
I  am  not  bound  to  produce  it  tintil  the 
costs  are  paid. 

Kat,  J.— I  think  that  Mr.  Oliver  is 
bound  to  produce  the  setUement,  fur 
the  purpose  of  being  inspected  by  the 
plaintiff. 

The  settlement  was  then  produced,  and 
the  action  proceeded. 

Mr.  J.  Pearson  and  Mr,  TremleU,  and 
Mr.  Chester,  for  the  defendants. 

Solicitors— F.  C.  James,  for  plaintiff;  C.  P. DetSA, 
for  the  first  three  defendants ;  R  W.  ft  R  C 
Mote,  agents  for  E.  Hillman,  Lewes,  for  ^ 
trustees. 
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[IN   THE  COURT  OF   APPKAL.] 
Jambs,  L.J. 
Bagqallat,  L. J. 

Lush,  L.  J.  >  begkbtt  v.  attwood. 

1881. 

May  10. 

PrcLciice — Btsmissal  of  Action — Appecd 
by  one  of  two  Plaintiffs.  • 

Any  one  of  two  or  more  plaintiffs  may 
appeal  from  the  judgment  dismissing  the 
action,  although  his  co-plaintiffs  refuse  to 
join  in  the  appeal. 

This  was  an  appeal  by  one  of  two  trus- 
tees, the  plaintifis  in  the  action,  against 
the  decision  of  Maiins,  Y.G. 

The  action  was  bj  two  of  the  three 
trustees  of  a  settlement,  claiming  execu- 
tion of  the  trusts  thereof,  and  certain 
enquiries  as  to  the  persons  who  were 
beneficially  entitled  to  the  settled  pro- 
perty. 

At  the  trial  the  Vice- Chancellor  dis- 
missed the  action  with  costs,  on  the 
grounds  that  the  proceedings  were  un- 
necessary and  had  been  initiated  against 
the  wishes  of  the  beneficiaries. 

One  of  the  plaintiffs  appealed,  but  his 
co-plaintiff,  Attwood,  refused  to  join  in 
the  appeal,  and  was  consequently  made  a 
respondent. 

Mr,  Okuse  and  Mr.  Stocky  for  the  appel- 
lant. 

Mr.  Higgins  and  Mr.  E.  0.  Batten,  for 
Attwood,  objected  that  one  plaintiff  could 
not  appeal  alone  from,  a  judgment  dismiss- 
ing the  action,  and  referred  to 

Drake  y.  Symss,  3  De  G^,  F.  &  J. 

491 ;  30  Law  J.  Bep.  Ghanc.  358. 

Mr.  Locock  Webb  and  Mr.  W.  P.  Beale, 

for  another  respondent,  supported  the 

objection,  and  cited 

/opp  y.  Wood,  2  De  Gez,  J.  &  S. 
323  ;  34  Law  J.  Bep.  Ghanc.  625. 
Mr.  Olasse  and  Mr.  Stock,  in  support  of 
the  appeal,  cited 

Oolman  y.  Hartwell,  5  Gl.  A  F.  484 ; 
Seton  (4th  ed.),  1605  ; 
Mansoti  y.  Keating,  4  Ha.  1 ;  14  Law 
J.  Bep.  Ghanc.  13. 
Mr.  Hemming,  Mr.  McSwinney  and  Mr. 
Carson,  for  other  parties. 


James,  L.J.,  said — ^The  objection  must 
be  oyerruled.  If  one  plaintiff  is  dissatis- 
fied with  the  judgment  of  the  Gourt,  he 
ought  not  to  be  prejudiced  in  his  right  to 
appeal  simply  because  his  co-plaintiff 
does  not  wish  to  risk  the  consequences  of 
further  litigation.  The  appeal  must  pro- 
ceed. 

Baooallat,  L.J.,  and  Lush,  L.J.,  con- 
curred. 


Solicitor! — Dizoo,  Ward  &  Co.,  for  appellant; 

E.  H.  Barlee ;  J.  F.  Smith ;  Biicham  &  Co.,  and 

F.  Lamb,  for  respondents. 


Bankbuptct.I 

Bacon,  G.J.  I     Ex  parte  sulobb  ;  in  re 

1881.  f  CHINK. 

May  16.     J 

Ba/iikruptcy — Secured  Oreditor — Elegit 
—  Seizure  of  Goods  only — Bamkruptcy 
Act,  1869,  ss.  12,  16  (sub-s.  5),  87,  95 
{svh'Ss.  2,  3). 

A  seizure,  under  a  writ  of  elegit,  of 
goods  only,  does  not  bring  the  ejsectUion 
within  the  protection  of  sedion  95,  subsec- 
tion 2,  of  the  Bankruptcy  Act,  1869 ;  and 
therefore,  where  goods  only  (not  land)  of 
an  execution  debtor  had  been  seized  by  the 
sheriff  under  a  writ  of  elegit,  after  the  date, 
though  wiihout  notice,  of  the  act  of  bank' 
rvptcy,  and  before  the  order  of  adjudicof 
tion, — Held,  thai  the  execution  was  not 
protected  by  section  95 ;  thai  the  execution 
creditor  was  consequently  not  a  secured 
creditor;  and  that  the  goods  belonged  to 
the  trustee  in  bankruptcy  by  virtue  of  the 
doctrine  of  rdoHon  back. 

On  the  10th  of  March,  1881,  the  ap- 
pellants, Messrs.  Sulger  &  Go.,  placed  in 
the  hands  of  the  sheriff  a  writ  of  elegit 
to  enforce  a  judgment  against  Gharles 
Ghinn,  a  trader,  for  65Z.  10«.  2d.,  and  on 
the  11th  of  March  the  sheriff  seised 
Ghinn's  goods  (he  having  no  land).  On 
tiie  15th  of  March  a  petition  for  adjudi- 
cation was  filed  wainst  Ghinn,  founded 
upon  an  act  of  bai&uptcy  committed  by 
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Ex  parte  Sulger ;  mi  re  CAtnn,  Bankr. 

him  on  the  9th  of  March^  and  on  the 
2l8t  of  March  he  was  adjudicated  a 
banknipt,  and  a  tnistee  was  appointed. 

Upon  the  application  of  the  trustee, 
the  Jadg^  of  the  Goventiy  County 
Court  restrained  Messrs.  Salger  &  Co. 
and  the  sherifp  (there  having  been  yet 
no  inquisition  or  appraisement  of  the 
goods)  from  proceeding  with  the  execu- 
tion, being  of  opinion  that  the  protective 
clauses  of  the  Bankruptcy  Act  did  not 
apply ;  and  that,  therefore,  Messrs.  Sul- 
ger  &  Go.  were  not  secured  creditors, 
and  the  ^oods  were  consequently  the 
goods  of  the  trustee  by  the  doctrine  of 
relation  back. 

It  was  admitted  that  at  the  date  of 
issuing  the  writ  of  elegit  the  judgment 
creditors  had  no  notice  of  the  act  of 
bankruptcy. 

Messrs.  Sulger  &  Co.  appealed. 

Mr.  Warmingtonf  for  the  appellants. — 
The  writ  of  elegit  being  issued  against 
the  lands  as  well  as  the  goods  of  the 
debtor,  is  as  efficacious  where  (as  here) 
the  goods  only  have  in  fact  been  seized, 
as  where  there  has  been  a  seizure  of  the 
lands,  and  therefore  section  95,  sub-sec- 
tion 2,  though  only  in  terms  protecting 
an  execution  against  land,  must  be  taken 
to  protect  a  writ  of  elegit^  however  exe- 
cuted. 

Ex  parte  AhhoU ;  in  re  Oourlay,  ArUcy 
p.  80 ;  Law  Bep.  15  Ch.  D.  447, 
decided  that  section  87  has  no  applica- 
tion to  the  seizure  of  goods  under  an 
elegU,  and  that  the  creditor  is  a  secured 
creditor  from  the  date  of  the  seizure. 
Ex  parte  Pillers ;  in  re  Ourtoya,  29 
W.R.  575, 
was  also  referred  to. 

Mr.  B.  Vaughan  WUUanUy  for  the 
trustee. — Apart  from  section  95  and  the 
protection  afforded  by  it,  these  goods  are 
the  g^oods  of  the  trustee  by  relation  back. 
What  protection  does  that  section  give  P 
Sub-section  2  only  refers  to  an  execution 
against  "land,"  and  here  no  land,  but 
only  goods  were  seized.  Sub-section  3 
speaks  of  an  execution  executed  by 
"  seizure  and  sale,"  and  is,  therefore,  in- 
applicable. 

Ex  parte  AhhoU ;  in  re  Oowrlay  (uhi 
9upra)j 


is  no  authority  in  the  appellant's  &vour, 
because  there  the  seizure  was  prior  in 
date  to  the  act  of  bankruptcy. 

Mr.  Warmington^  in  reply. — The  only 
question  is  whether  the  doctrine  of  rela- 
tion back  applies  to  the  present  case,  the 
writ  of  elegit  being,  in  effect,  a  statntoiy 
assignment  of  the  land  and  goods  of  the . 
bankrupt  (except  oxen  and  beasts  of  the 
plough)  to  the  execution  creditor. 

Bacon,  C.  J. — The  case  is,  no  donbt,  a 
very  nice  and  difficult  one.  The  real 
point  is  that  referred  to  by  Mr.  War- 
mington  in  his  reply,  namely,  whether 
the  sheriff,  being  armed  with  the  autho- 
rity of  the  law  to  take  these  goods,  the 
doctrine  of  relation  back  applies.  The 
act  of  bankruptcy  in  this  case  having 
been  before  the  date  of  the  seizore,  that 
doctrine  must  apply  unless  the  execution 
is  protected  by  section  95.  In  my  opinion 
none  of  the  sub-sections  of  section  95 
touch  this  case.  From  the  nature  of  a 
writ  of  elegit  sub-section  3  cannot,  there 
being  no  sale;  nor  can  sub-section  2, 
because  here  the  land  was  not  taken  in 
execution ;  sub-section  1,  of  course,  does 
not  apply.  The  cases  of  'Rx  parte  PiUers; 
in  re  Ourtoys^  and  Ex  parte  Ahhott ;  iur$ 
Oourlayy  though  valuable  as  guidea,  are 
neither  of  them  directly  in  point. 

Accordingly  I  feel  l)ouna  to  hold  that 
these  goods  are  the  goods  of  the  tmstee, 
and  therefore  the  appeal  moat  be  di»> 
missed  with  costs. 


Solieiton — 'R.  H.  Hams,  for  appelUiiU;  Shaipe^ 
Parken  &  Go.,  agenU  for  Unghas  & 
Cloventay,  ior  trustee. 
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Hall,  V.C.  1     j 
1881.       ^    ^^ 
Jane  18. 


re  PRINGLE.     WALKEE  V. 
STEUART. 


Wm — Oanatruction — Besiduary  or  Spe-- 
cific  Gift — "  All  the  rest  of  my  moneys 
however  invested^ 

A  testatriXj  after  making  a  pecuniary 
and  two  specific  hequests,  gave  *'  all  the  rest 
of  her  m^mey,  however  invested,^*  to  her 
nephew f  "  under  deduction  of  50Z.  to  be 
paid  to  each  of  her  executors  after  named" 
She  then  proceeded  to  make  certain  bequests 
of  jewellery  and  other  specific  articles^  and 
concluded  by  appointing  executors : — Held, 
that  the  gift  to  the  nephew  was  a  residuary 

The  testatrix,  Cecilia  Pringle,  by  her 
will,  dated  the  19th  of  September,  1866, 
made  dispositions  as  follows :  — 

"1  give  to  my  sister,  Mrs.  Thomas 
Walker,  residing  at  present  in  Hamilton, 
Upper  Canada,  six  hundred  pounds  ster- 
ling, or  should  she  die  before  me,  her 
daughters  are  to  have  two  hundred  pounds 
each  of  the  same,  and  the  remainder  is  to 
be  equally  divided  amongst  her  sons.  .  .  . 
My  clothes  to  be  equally  divided  between 
Mrs.  Walker's  children.  I  give  and  de- 
vise to  my  niece,  Madeline  C.  Maunsell, 
my  share  of  the  house  and  famiture  in 
13,  Canterbury  Boad,  and  my  shares  in 
the  East  and  West  India  Docks,  and  the 
brooch  her  mother  gave  me,  all  to  her  and 
her  heirs  forever,  and  exclusive  of  the  con- 
trol of  her  present  or  any  future  husband. 
I  give  all  the  rest  of  my  money,  however 
invested,  to  my  nephew,  Robert  John 
Foley,  presently  residing  in  New  Zealand, 
under  deduction  of  502.  to  be  paid  to  each 
of  my  executors  after  named.*' 

Then  followed  specific  beqaests  to  vari- 
ous persons  of  the  following  articles — 
namely,  pink  topaz  brooch,  turquoise  and 
gold  ornaments,  Irish  diamond  brooch, 
plated  bread-basket,  portraits,  oil  paint- 
ing, clock,  salver;  ''all  the  rest  of  my 
plate  to  be  equally  divided  between  all 
my  nephews  and  nieces;"  house  linen, 
watch  and  chain,  bracelet,  Indian  ring 
and  Indian  earrings.  And  the  will  then 
concluded:  "And  I  hereby  appoint  Bobert 
YoL.  60. — Ohako. 


Steuart  and  David  Pringle,  my  nephewS| 
the  executors  of  this  my  last  will." 

The  testatrix  executed,  in  July,  1870, 
a  codicil  to  her  will  in  the  following 
terms: — 

"  I  have  to  add  to  the  above  wi^  that 
all  I  leave  to  my  nephew,  Bobert  John 
Foley,  is  in  life  rent  to  himself,  and  in 
trust  and  reversion  to  his  children,  to  be 
divided  equally  amongst  them." 

The  testatrix  died  on  the  21st  of  June, 
1880. 

At  the  time  of  making  her  will  the 
testatrix,  in  addition  to  the  property  and 
effects  specifically  mentioned  therein,  was 
possessed  of  the  following  property : 
612Z.  \Qs,  6(2.  consolidated  stock  of  the 
Glasgow,  Gamkirk  and  Coatbridge  Bail- 
way  Company,  which  was  converted  pre- 
viously to  her  decease  into  1,218Z.  2s,  2d. 
Caledonian  Bail  way  four  per  cent,  guaran- 
teed annuity  stock,  and  a  moiety  of  the 
residue  of  the  estate  of  Isabella  Atkinson 
unascertained  at  the  date  of  the  testatrix's 
will,  but  which  subsequently  amounted  to 
1,489Z.  Is. 

Subsequently  to  the  date  of  her  will 
the  testatrix  acquired  sums  of  1,000^.  and 
1402.  Madras  railway  stock. 

The  balance  at  the  testatrix's  banker's 
standing  to  her  credit  amounted  to  242. 
at  the  date  of  her  will,  and  on  the  day  of 
her  death  to  Q71,  Os.  4d. 

The  question  having  arisen  whether 
the  whole,  or,  if  not,  what  portion  of  the 
residuary  estate  of  the  testatrix  was  com- 
prised in  the  above-mentioned  bequest  of 
"  all  her  moneys,  however  invested,"  to 
her  nephew,  B.  J.  Foley,  this  action  was 
instituted  by  the  two  daughters  and  only 
children  of  Mrs.  Thomas  Walker,  in  the 
will  named,  as  plaintiffs,  against  the  exe- 
cutors of  the  will,  B.  T.  Foley  and  his 
children,  and  the  other  next-of-kin  of  the 
testatrix,  as  defendants,  claiming  to  have 
the  true  construction  of  the  will  and  the 
rights  of  the  parties  interested  thereunder 
declared,  and  the  personal  estate  of  the 
testatrix  administered  by  and  under  the 
direction  of  the  Court. 

Mr.  Northmore  Lawrence^  for  the  plain- 
tiffs, submitted  the  question  to  the  Court. 
Mr.  Eddis,  for  the  defendant  B.  T. 

4T 
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In  re  Pringle, 

Foley  and  his  children. — I  submit  two 
aJtematiye  propositions :  first,  that  this 
gift  of  "  the  rest  of  my  moneys,  however 
invested,"  is  a  good  residuary  gift ;  se- 
condly, that  if  it  be  not,  it  comprises  all 
the  shares  and  stock  of  which  the  tes- 
tatrix was  possessed  at  the  time  of  her 
death. 

Dowson  V.  OasJcoiny  2  Keen,  14i;  6 
Law  J.  Rep.  Ghanc.  295, 
is  direct  authority  for  the  second  proposi- 
tion. Moreover,  we  have  here  the  impor- 
tant circumstance  that  the  testatrix  dii^ts 
general  legacies  to  be  paid  out  of  'Hhe 
rest  of  her  moneys,"  and  this  goes  far  to 
shew  that  the  gift  was  intended  by  her 
to  be  residuary. 
He  referred  also  to 

Williams  v.  Williams,  47  Law  J.  Bep. 
Chanc.  867 ;  Law  Rep.  8  Ch.  D. 
789. 
Mr,  Galdecott,   for  the  next-of-kin. — 
First,  this  is  not  a  bequest  of  '*  money  " 
sinvpliciter,  which,  no  doubt,  may  comprise 
the  general  residue,  but  of  "  money  in- 
vested," which  has  never  been  held  to  be 
a  residuaiy  gift.     The  nearest  case  to  the 
present' is 

Stooks  V.  Stoohs,  35  Beav.  396, 
which  is  conclusive  to  shew  that  the  gift 
is  specific.    And 

Lowe  V.  Thomas,  E!ay,  369 ;  5  De 
Gex,  M.  <&  G.  315  ;  23  Law  J.  Rep. 
Chanc.  453,  616, 
shews  that  the  position  in  which  the  gift 
of  "  money  "  occurs  is  important.  Here 
the  gift  is  followed  by  specific  bequests, 
a  circumstance  which  indicates  that  it  was 
not  intended  to  be  residuary.     Secondly, 

OgU  V.  Knipe,  38  Law  tf .  Rep.  Ghanc. 
692 ;  Law  Rep.  8  Eq.  434, 
is  an  authority  that,  under  a  gift  of 
*'  securities  for  money,"  bank  stock  and 
canal  shares  do  not  pass ;  and  it  is  sub- 
mitted that "  money  invested  "  is  an  equi- 
valent phrase  to  "  securities  for  money." 
Mr,  Eddis,  in  reply. 

Hall,  V.G. — This  is  a  will  entirely  of 
its  own  description,  and  as  to  which,  if  it 
be  considered  with  reference  to  authori- 
ties and  the  rules  laid  down  in  the 
different  cases  which  have  been  referred 
to,  it  is  difficult  to  say  that  any  construc- 
tion to  be  put  upon  it  will  harmonise 


entirely  with  the  views  which  have  been 
there  expressed.  I  confess  that  I  have 
had  considerable  difficulty  in  coming  to  a 
conclusion.  Li  this  case  there  are  specific 
gifts  coming  after  the  gift  I  have  to  con- 
strue, and  that  is  a  circumstance  which, 
in  one  of  the  authorities  which  have  be^i 
cited,  has  been  referred  to  as  shewing 
that  the  preceding  gift  could  not  have 
been  meant  to  be  residuary.  As  regards 
that,  there  is  a  difference  in  the  judg- 
ments in  Lowe  v.  Thonias^  before  the  Conrt 
of  Appeal,  and  Stooks  v.  Stooks^  before  the 
Master  of  the  Rolls.  In  Stooks  v.  Stooks 
the  Master  of  the  Rolls  held  the  gift  resi- 
duary, notwithstanding  that  there  vms  a 
subsequent  gift,  but  he  held  that  the 
particular  subject-matter  of  the  subse- 
quent gift  would  not  pass  under  that 
which  would  have  otherwise  been  a  com- 
plete residuary  gift.  It  appears  to  me 
upon  the  whole  that,  although  that  is  a 
most  important  circumstance  to  be  re- 
garded in  ascertaining  whether  or  not  the 
gift  is  residuary,  yet  it  is  not  necessarily 
conclusive  in  this  case.  The  particular 
things  which  are  given  in  this  particolar 
case  are  a  brooch  to  one  person,  an  orna- 
ment to  another,  and  so  forth,  some  small 
things,  and  the  plate,  which  was  pro- 
bably not  of  any  great  value,  and  tiie 
linen.  If  there  be  anything  in  this  will 
which  will  enable  me  to  say  that  that  is 
not  a  sufficient  circumstance  to  prevent 
this  gift  from  being  residuary,  if  it  would 
be  so  but  for  that  circumstance,  I  should 
be  disposed  to  hold,  for  the  purpose  of 
avoiding  an  intestacy,  that  tlus  was  in- 
tended to  be  a  residuary  gift.  Now  I 
think  there  is  a  circumstance  which  en- 
ables  me  to  treat  the  case  as  distinguish- 
able from  the  other  cases  which  have  been 
referred  to,  and  it  is  that  to  which  Mr. 
Eddis  called  attention  in  his  opening, 
namely,  that  this  gift  of  '*  the  rest  of 
my  money,  however  invested,"  is  '*  under 
deduction  of  502.  to  each  of  my  executors 
after  named."  From  that  it  appears  that 
the  testatrix  was  there  in  association  with 
this  disposition  making  a  disposition  of  a 
portion  of  what  I  may  call  her  general 
estate.  The  50Z.  is  a  legacy  which,  as  I 
threw  out  in  the  course  of  the  discussion, 
is  at  least  demonstrative.  If  this  gift  of 
money  were  a  specific  gift^  the  legacy  of 
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In  re  Bringle, 

502.  would  be  demonsfcratiye,  so  that  it 
would  come  oat  of  the  money,  and  also,  if 
neoessary,  out  of  the  general  estate.  Bat 
the  question  being  whether  this  is  a  spe- 
cific gifb  or  not,  if  I  find  given  in  asso- 
ciation with  that  gift  a  legacy  which  is 
either  a  general  legacy  or,  ^  demonstra- 
tive, is  at  all  events  a  legacy  which,  if 
necessary,  would  be  satisfied  oat  of  the 
general  estate,  that  rather  tends  to  shew, 
to  my  mind,  that  the  testatrix  was  dealing 
there  not  merely  with  specific  properly, 
but  also  with  that  which  affected  and 
operated  upon,  or  might  operate  upon, 
the  general  estate.  It  seems  to  me,  there- 
fore, that  that  being  so,  there  is  here 
present  a  circumstance  which  enables  me 
to  say  what  I  think  is  the  good  sense  of 
this  will,  namely,  that  the  testatrix  was 
here  making  a  general  disposition  of  her 
residue  by  the  description  of  what  she 
calls  "the  rest  of  my  moneys,  however 
invested,"  after  having  previously  given 
a  general  legacy  of  600Z.,  some  clothes,  a 
specifio  thing,  her  share  iu  a  house  and 
fomiture,  her  shares  in  the  East  and 
West  India  Docks,  and  a  brooch.  The 
gift  is  a  gift  of  her  "  moneys,  however 
invested ;"  and  to  say  the  least  of  it,  the 
words  "  money,  however  invested,"  are 
not  necessarily  to  receive  the  same  con- 
struction as  the  words  "  securities  for 
money " — a  construction  by  means  of 
which  it  has  been  endeavoured  to  exclnde 
from  the  gift  anything  in  the  shape  of 
shares  and  stock.  In  the  popular  sense 
"money,  however  invested,"  would  in- 
clude any  fiind  which  the  person  had 
invested  in  railway  stock,  and  I  do  not 
know  why  I  should  cut  it  down  so  as  to 
exclude  such  stock.  It  may  not  be  what 
is  ordinarily  or  technically  called  secnri- 
ties  for  money,  and  therefore  may  not 
pass  under  a  gift  of  securities  for  money ; 
but  it  is  money  invested — that  is,  which 
the  testatrix  had  invested — and  it  is  the 
rest  of  her  money,  however  invested,  as 
distinguished  from  investments  comprised 
in  the  preceding  particular  dispositions, 
one  of  which  was  a  disposition  of  the 
shares  in  the  East  and  West  India  Docks. 
On  the  whole  of  this  will,  taking  into 
consideration,  as  I  do,  the  position  and 
means  of  the  testatrix  at  the  time  when 
she  made  it,  I  consider  and  hold  that  this 
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testatrix  has  not  died  intestate ;  in  other 
words,  that  this  particular  gift  of  all  the 
rest  of  her  moneys,  however  invested,  is 
a  residuary  gift  of  personal  estate,  and 
that  the  next-of-kin  do  not  take. 


Solicitor — ^W.  M.  Webster,  for  all  the  parties. 


[IN  THE  COURT  OF  APPEAL.] 
BANKRaPTCY.         ^ 

James,  L.J. 


Baooallat,  L.  J. 

Lush,  L.J. 

1880. 

April  28. 

May  5. 


In  re  CURTOYS  ;  ex  parte 
fillers. 


Bankruptcy  —  Attachment  of  Debt  by 
Qamishee  Order — Service  of  Order — Prior 
Act  of  Bankruptcy — Protected  Transactions 
—Bankruptcy  Act,  1869  (31  ^  32  Vict, 
c.  71),  88,  94  {mih'S,  3)  and  95  {suh-s,  3). 

An  aitachment  of  a  debt  due  to  a  bank- 
rupt tmder  a  garnishee  order  is  not  a  "  deaU 
ing  with  the  bankrupt "  within  tlie  protec- 
tion  of  section  94,  sub-section  3. 

Whether  it  is  an  "  attachment  against  the 
goods  "  of  a  bankrupt  within  the  protection 
of  section  95,  sub-section  3,  quaere. 

But  semble,  as  an  attachment  against  the 
goods  of  a  bankrupt  must,  in  order  to  be  pro- 
tected by  that  section,  be  perfected  by  seizure 
and  sale,  an  attachment  of  the  debt,  if  it  be 
vnthin  the  section,  must  be  completed  by  the 
actual  payment  of  the  att€Uihed  debt  before 
the  order  of  adjudication, 

Gurtoys  was  on  the  25th  of  September, 
1880,  adjudicated  a  bankrupt  upon  a  pe- 
tition filed  on  the  3rd  of  September  by 
A.  W.  Fillers,  the  act  of  bankruptcy 
being  that  Gurtoys  had,  on  the  14tli  of 
August,  departed  from  his  place  of  busi- 
ness with  intent  to  defeat  or  delay  his 
creditors;  and  on  the  23rd  of  October 
Fillers  was  appointed  trustee. 

Prior    to   the    bankruptcy  petition — 
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In  re  Curtoya;  ex  parte  Fillers  {App.\  Bankr, 

namely,  on  the  30th  of  Augnst — ^a  judg- 
ment was  recovered  against  Gartojs  by 
Tagart  for  the  sum  of  167Z.  11«.  8c2.  and 
costs ;  and  Tagart  on  the  1st  of  September 
obtained  a  garnishee  order  nisi  against 
King,  attaching  all  debts  due  to  Gartoys  in 
his  hands.  The  order  was  served  on  King 
on  the  2nd  of  September,  and  was  made 
absolate  on  the  15th  of  September,  Tagart 
haying  no  notice  of  the  act  of  bank- 
ruptcy. 

On  the  16th  of  December  PiUers  ap- 
plied to  the  County  Court  of  Bath  for  an 
order  declaring  that  the  garnishee  order 
was  void  as  against  him,  on  the  ground 
that,  prior  to  such  order,  the  bankrupt  had 
committed  an  act  of  bankruptcy  to  which 
the  trustee's  title  related  back. 

The  County  Court  Judge  dismissed  the 
application,  holding,  first,  that  by  the  ser- 
vice of  the  garnishee  order  nisi  before 
petition  and  adjudication,  the  judgment 
creditor  obtained  a  valid  security  which 
was  independent  of  any  prior  act  of 
bankruptcy  by  the  judgment  debtor; 
secondly,  if  this  was  not  so,  the  security 
was  vaM  by  reason  of  the  want  of  notice 
on  the  part  of  the  judgment  creditor,  at 
the  time  of  the  service  of  the  order,  of 
the  prior  act  of  bankruptcy ;  and,  further, 
that  the  order  was  a  dealing  within  the 
meaning  of  sub-section  3,  section  94!,  and 
was  therefore  protected. 

The  trustee  appealed  to  the  Chief  Judge, 
who,  on  the  28th  of  February,  1881,  dis- 
missed  the  appeal,  on  a  slightly  difierent 
ground  from  that  on  which  the  County 
Court  Judge  decided.  The  Chief  Judge 
held  that  the  debt  due  from  King  to  the 
bankrupt  was  part  of  the  bankrupt's 
''goods;"  that  the  garnishee  order  was 
an  attachment,  though  the  property  was 
incapable  in  its  nature  of  being  dealt 
with  by  sale ;  that  there  might  be  execu- 
tions and  attachments  which  could  not 
be  effected  by  sale— the  present  being  one ; 
and  that  the  judgment  creditor  bskving 
obtained  the  order  before  notice  of  the 
act  of  bankruptcy,  bad  obtained  a  security 
for  his  debt,  and  that  the  attachment  was 
a  valid  transaction  as  against  the  trustee 
under  sub-section  3  of  section  95  of  the 
Bankruptcy  Act. 

From  this  decision  the  trustee  ap- 
pealed. 


Mr,  Winslow  and  Mr.  Finlay  KniglU,  for 
the  appellant. — This  is  the  first  case  in 
which  the  question  of  an  act  of  bank- 
ruptcy  prior  to  the  service  of  the  gar- 
nishee order  has  occurred.  Where  the 
service  of  the  order  has  preceded  the  act 
of  bankruptcy,  there  it  has  been  held 
that  there  was  a  good  security  in  &Toar 
of  the  garnishor. 

But  the  act  of  bankruptcy  has  here 
preceded  the  service  of  the  order.  To  be 
protected  against  the  trustee  this  attach- 
ment must  be  a  transaction  within  the 
94th  or  95th  section  of  the  Act 

The  issuing  of  a  garnishee  order  oaiinot 
be  a  "contract  or  dealing"  with  the 
bankrupt  within  sub-section  3,  section  94, 
and  an  attachment  against  goods  in  the 
3rd  sub-section  of  section  95  must  be  per- 
fected not  only  by  seizure,  but  by  seizure 
and  sale  before  the  order  for  adjudication. 
A  debt  is  by  its  nature  incapable  of  being 
sold,  and  it  would  seem  from  this  that 
''  goods  "  in  the  sub-section  are  not  meant 
to  include  "  debts,"  but  mean  goods  and 
chattels  in  the  ordinary  sense  of  tiie 
word. 

[Jambs,  L.J.,  referred  to 
Ex  parte  Abbott ;  in  re  Churlaif,  Law 
B(^.  15  Ch.  D.  447  {sub  nam.  In 
re  Ghurlay;  ex  parte  OmuMdi/ 
(cor.  Bacon,  C.J.),  49  Law  J.  Bep. 
Bankr.  23).] 

That  was  the  case  of  a  seizure  under  a 
vrrit  of  elegit,  in  which  it  was  held  that 
the  execution  creditor  had  a  secnritj, 
and  was  not  deprived  of  it  by  section  87 ; 
but  there  the  seizure  preceded  the  act  of 
bankruptcy. 

It  must  be  borne  in  mind  that  by  the 

relation  back  of  the  trustee's  title  the 

debt  from  King  did  not  belong  to  Curtojs, 

but  was  the  property  of  the  trustee— 

JEx  parte  Duignan;  in  re  Bistell,  40 

Law  J.  Bep.  Bankr.  68 ;  Law  Bep. 

6  Chano.  605. 

The  word  ''goods"  most  apply  to 
goods  properly  so  called,  not  debts.  The 
words  in  the  3rd  sub-section  of  section 
95 — "  execution  or  attachment  againtit  the 
goods  of  any  bankrupt" — are  very  similar 
to  those  in  6  Geo.  4.  o.  16.  s.  81  and  12 
ft  13  Vict.  c.  106.  s.  133 ;  and  when  the 
words  were  first  used,  goods  could  be 
fkttached  under  the  custom  of  London, 
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and  80  be  sold  in  default  of  payment  of 
the  debt,  and  that  kind  of  attachment  is 
sufficient  to  satisfy  the  word.  Attach- 
ment under  a  garnishee  order  was  an  nn- 
known  process  at  the  time  of  the  two 
earlier  Acts. 

The  words  are '^seizore and  sale."  The 
Chief  Jndge  has  read  them  as  *'  seizore  or 
sale."  The  respondent  is  in  this  dilemma : 
Either  this  debt  is  no  part  of  the  bank- 
rupt's goods  (and  then  the  case  does  not 
fall  within  the  95th  section  at  all),  or,  if  it 
is,  there  must  be  such  a  dealing  with  the 
debt  as  is  equivalent  to  a  sale  of  goods. 
They  referred  to 

Holmes  y.  Tuttan,  5  E.  &  B.  65  ;  24 

Law  J.  Bep.  Q.B.  346 ; 
Btevevu  v.  Phelips,  4A  Law  J.  Bep. 

Ghanc.  689 ;  Law  Bep.  10  Ghanc. 

417; 
Ex  parte  Oreenway ;  in  re  Adams^  42 

Law  J.  Bep.  Bankr.   110;   Law 

Bep.  16  Eq.  619 ; 
Huisch  v.  Ooatesy  18  Gom.  B.  Bep. 

767; 
and 

Wadling  y.   Olvphwd^   Law  Bep.  1 

Q.B.  D.  145. 
Mr.  Boxburgh  and  Mr,  0,  J.  Euscomhe 
Poole,  for  the  judgment  creditor. — ^It  is 
not  in  eyeiT  case,  in  order  to  obtain  pro- 
tection under  the  95th  section,  that  sale 
is  necessary.  Under  the  2nd  sub-section, 
in  the  case  of  land,  an  attachment  is  per- 
fected by  seizure  only :  the  principle  is 
that  the  creditor  should  haye  done  all 
that  he  can  to  complete  his  title.  Here 
the  debt  is  not  capable  of  being  dealt 
with  by  sale  like  mere  goods,  but  the 
seryioe  of  a  garnishee  order  nisi  completes 
the  title  of  the  garnishor — 

Eman/uel  y.  Bridger,  43  Law  J.  Bep. 

Q.B.  96 ;  Law  Bep.  9  Q.B.  286. 
In 
Ex  parte  Joselyne;    in  re  Watt,    47 

Law  J.  Bep.  JBankr.  91 ;  Law  Bep. 

8Gh.D.  827, 
James,  L. J.,  says  (p.  92),  "  The  moment 
the  order  of  attachment  was  served  upon 
the  garnishee,  the  property  in  the  debtor 
was  absolutely  transferred  from  the  judg- 
ment debtor  to  the  judgment  creditor,  and 
the  garnishee  could  then  only  pay  the  debt 
to  the  judgtnent  creditor.  The  property 
in  the  debt  was  transferred,  and  i^ere  was 
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a  complete  security  the  moment  the  gar- 
nishee order  was  served." 

[Jambs,  L.J. — ^All  that  was  based  on 
the  notion  tibat  the  judgment  debtor  had 
not  committed  an  act  of  bankruptcy.] 

But  if  service  of  the  order  passes  the 
property  in  the  debt,  I  am  in  the  same 
position  as  if  I  had  sold  the  goods  and 
received  the  proceeds. 

Seizure  and  sale  of  a  trader's  goods 
under  an  execution  are  made  an  act  of 
bankruptcy,  and,  but  for  the  87th  section, 
would  be  available  for  any  person  to  file 
a  petition  within  the  statutory  time  ;  but 
section  87  was  introduced  to  protect  the 
goods  in  certain  cases.  The  Act  has  not 
said  that  attachment  of  a  debt  shall  be 
an  act  of  bankruptcy. 

The  material  date  is  when  I  have  ac- 
quired the  property,  not  when  I  have 
received  the  money  from  the  sale  of  it. 
By  the  service  of  the  order  the  property  is 
gone  entirely  from  the  debtor.  The  words 
must  be  qualified,  that  the  execution  shall 
be  completed  by  sale  when  the  property 
admits  of  sale. 

In  the  case  of  "actual  deliveir"  of 
land  under  the  27  &  28  Vict.  c.  112.  s.  1, 
as  an  equitable  interest  in  land  cannot 
be  actually  delivered,  it  has  been  held 
that  the  words  of  the  statute  are  satisfied 
if  there  be  such  a  delivery  as  the  subject- 
matter  is  capable  of — 

Hatton  v.  Haywood,  43  Law  J.  Bep. 

Ghanc.  372;  Law  Bep.  9  Ghanc. 

229; 
AnglO'Italian  Bank  v.  Dames,  47  Law 

J.  Bep.  Ghanc.  833 ;  Law  Bep.  9 

Gh.  D.  275 ; 
Ex  parte  Evans;  in  re  Wathhis,  48 

Law  J.  Bep.  Bankr.  97 ;  49  ibid.  7 ; 

Law  Bep.  11  Gh.  D.  691 ;  13  ibid. 

252; 
In  re  The  Stanhope  SUkstone  Collieries 

Company,  48  Law  J.  Bep.  Ghanc. 

409 ;  Law  Bep.  11  Gh.  D.  160. 

Jambs,  L.J. — I  think  it  is  impossible  to 
assent  to  the  conclusion  of  the  Ghief 
Judge,  and  in  fact  I  am  unable  to  agree 
with  the  decision  of  the  Gounty  Gourt 
Judge. 

It  appears  to  me  that  an  attachment 
issued  in  invitwn  cannot  be  held  to  be  a 
"  dealing  with  "  the  man  who  is  suffering 


694 


CHANOBRT  DIVISION. 


[N.8. 


In  re  Curtoys;  ex  parte  Pillers  {App,),  Bankr, 

it  against  his  will  within  the  meaning  of 
sub-section  3  of  section  94  of  the  Bank- 
rnptcy  Act. 

An  attachment  to  be  protected  must  be 
brought  within  the  exact  words  of  section 
95,  sub-section  3,  or  within  their  reason- 
able meaning.  That  section  says  that  the 
attachment  against  the  goods  of  a  bank- 
rupt to  be  protected  must  have  been  per- 
fected by  seizure  and  sale  before  the  date 
of  the  order  of  adjudication.  This  par- 
ticular attachdient  is  not  capable  of  reali- 
sation  by  seizure  and  sale,  because  the 
debt  attached  under  the  garnishee  order 
is  not  capable  of  being  sold.  Therefore 
it  is  not  within  the  actual  words.  It  is 
said,  however,  that  the  sense  of  the  words 
does  apply,  and  that  we  must  give  some 
meaning  to  the  word  '*  attachment." 
Without  expressing  a  final  opinion  on  the 
point,  my  strong  impression  is  that  goods 
m  the  strict  sense  of  the  word — that  is, 
goods  and  chattels  which  are  capable  of 
being  seized  and  sold — are  alone  within 
the  clause.  I  was  at  first  impressed  with 
this  suggestion,  that  there  was  nothing 
of  that  nature  which  could  be  attached 
for  the  purpose  of  paying  a  debt.  But 
the  same  words  occur  in  the  Act  6  Gbo.  4. 
c.  IG.  I  am  of  opinion  that  the  Legisla- 
ture had  then  in  view  the  equitable  process 
of  execution  in  a  Court  of  equity,  under 
which  goods  could  be  sequestrated  and 
sold  for  payment  of  a  sum  of  money 
which  had  been  ordered  by  a  direction  of 
the  Court  to  be  paid.  The  defendant  was 
first  attached  for  his  contempt,  and  then  a 
sequestration  issued  against  his  goods. 
This  was  in  the  first  instance  only  an 
attachment  to  compel  payment.  But 
afber  a  certain  time,  if  the  process  did 
not  succeed  in  producing  obedience  and 
payment  of  the  money,  the  creditor  ap- 
plied for  the  goods  which  had  been  thus 
attached  to  be  sold  for  payment  of  his 
claim  out  of  the  proceeds.  Therefore, 
when  the  words  were  first  used  in  a 
Bankruptcy  Act,  there  was  something  in 
the  nature  of  an  attachment  of  goods  to 
which  they  could  apply,  and  there  was 
sufficient  to  satisfy  every  word  of  the 
clause. 

But  if  the  words  in  the  present  Act 
are  to  be  taken  to  apply  to  an  attachment 
of  a  debt  under  a  garnishee  order,  we 


must  give  to  the  words  "executed  by 
seizure  and  sale"  a  meaning  applicable 
tx>  that,  and  then  it  would  appear  that  the 
only  equivalent  to  a  sale  of  goods  would 
be  the  realising  the  attachment  by  ob- 
taining  actual  payment  of  the  attached 
debt  to  the  garnishor.  So  long  as  the 
thing  remains  in  fieri  and  the  secnrity  ia 
unrealised,  we  cannot  put  an  attachment 
under  a  garnishee  order  in  any  higher 
position  than  seizure  of  goods  by  the 
sheriff  under  an  execution  without  any 
sale.  This  is  enough  to  dispose  of  this 
ease. 

Baqgallat,  L.J. — I  am  of  the  same 
opinion.  On  the  25th  of  September,  1880, 
the  Court  of  Bankruptcy  adjudicated 
Curtoys  a  bankrupt  on  an  act  of  bank- 
ruptcy committed  on  the  14th  of  August, 
1880.  On  the  1st  of  September  a  gar- 
nishee order  was  obtained  by  a  judgment 
creditor  and  served  on  him,  and  made 
absolute  on  the  15th  of  September. 

When  the  case  came  before  the  County 
Court  Judge  he  held  that  the  transaction 
was  a  dealing  with  the  bankrupt  within 
the  protection  of  the  section  94,  sub-sec- 
tion 3.  On  appeal  the  Chief  Judge  did 
not  accept  that  view,  but  held  that  the 
transaction  was  protected  under  the  3rd 
sub-section  of  section  95. 

Now  the  first  question  is,  Did  this  debt 
form  part  of  the  "goods  of  the  bank- 
rupt "  ?  If  so,  in  order  to  be  protected, 
the  attachment  must  have  been  executed 
by  seizure  and  sale. 

If  the  debt  was  not  part  of  the  bank- 
rupt's goods,  the  case  does  not  come 
within  the  section  at  all.  It  is  not  neces- 
sary to  say  which  is  the  right  view,  because 
in  neither  case  is  there  any  protection.  I 
agree  with  Lord  Justice  James  that  the 
debt  was  not  part  of  the  goods  of  the 
bankrupt.  Similar  words,  "  execution  or 
attachment,"  are  to  be  found  in  the  pro- 
tecting clauses  of  the  Bankruptcy  Acto  at 
least  as  early  as  the  Act  of  6  Qeo.  4.  o.  16, 
though  no  such  thing  as  an  attachment 
•of  a  debt  by  a  garnishee  order  was  then 
in  existence.  Attachments  of  goods  in 
the  Lord  Mayor's  Court  were  then  well 
known,  and  also  attachments  to  compel 
the  payment  of  money  ordered  to  be  paid 
by  a  decree  of  the  Court  of  Chancery, 
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which  were  not  suffioient  to  support  a 
commission  of  bankraptcy  unless  the 
orders  had  been  followed  np  by  an  order 
for  the  sale  of  the  goods  attached. 

Ldbh,  L.J. — I  entirely  agree  with  my 
oollea^es,  that  it  is  not  necessary  for  ns 
to  decide  on  the  present  occasion  whether 
the  8rd  snb-sectaon  of  section  95  does  or 
does  not  apply  to  an  attachment  of  a  debt 
under  a  garnishee  order.  But  I  am 
anxions  not  to  have  it  supposed  that  I 
agree  with  them  in  their  yiew  of  the  con- 
Btmction  of  the  sub-section.  I  think  that 
we  are  bound  to  give  full  effect  to  every 
word  of  the  clause,  and  although  at  the 
time  when  the  words  were  first  used  in  the 
Bankruptcy  statutes  there  was  no  such 
thing  known  as  an  attachment  of  a  debt 
under  a  gamifihee  order,  yet  when  the 
Act  of  1869  was  passed  the  Common  Law 
Procedure  Act  of  1854  had  introduced 
that  process  of  attachment ;  and  I  cannot 
help  thinking  that,  whatever  may  have 
been  the  meaning  of  an  "  attachment 
against  goods  "  in  the  former  Bankruptcy 
Acts,  yet  in  the  present  Act  it  must  be 
taken  as  embracing  an  attachment  under 
a  garnishee  order,  which  was  a  process 
well  known  at  the  time  when  the  Act 
was  passed.  The  3rd  sub-section  follow- 
ing tiie  2nd,  which  deals  with  executions 
or  attachments  against  land  of  the  bank- 
rupt, speaks  of  executions  or  attachments 
aminst  his  goods  (not  his  goods  and 
chattels).  There  is  no  qualification  of  the 
word  ''  goods."  I  think  the  two  clauses 
were  intended  to  deal  with  all  the  pro« 
periy  of  the  bankrupt  which  passes  to  his 
trustee.  A  debt  due  to  a  bankrupt  may 
well  be  included  in  the  word  "  goods, 
and  I  think  we  onght  to  take  the  word 
as  including  debts  as  well  as  goods  pro- 
perly so  called.  But,  assuming  it  to  bo 
so,  1  still  think  that  the  attachment  hero 
is  not  within  that  saving  clause.  The 
fallacy  of  the  respondent's  argument  con- 
sists in  treating  the  debt  attached  under 
the  order  as  a  debt  of  the  bankrupt's  at 
the  time  when  the  order  was  served.  By 
virtue  of  the  11th  and  15th  sections  of 
the  Act  all  the  property  of  every  kind 
which  the  bankrupt  had  at  the  time  of 
the  commission  of  the  act  of  bankruptcy 
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is  vested  in  the  trustee  and  is  divisible 
among  his  creditors.  This  debt,  there- 
foro,  was  no  longer  due  to  the  bankrupt, 
but  was  then  due  to  the  trustee.  Then 
this  95th  section  was  passed  to  protect  a 
creditor  who,  after  the  commission  of  an 
act  of  bankruptcy  of  which  he  had  no 
notice — ^a  secret  act  of  bankruptcy — had 

Eursued  his  remedy  against  his  debtor; 
ut  it  only  protects  him  on  certain  con- 
ditions.    Goods   which    can    be    seized 
under  a  fi.  fa.,  goods  in  the  ordinary 
popular  sense  of  the  word,  must  not  only 
have  been  seized  but  sold  before  the  adju- 
dication.   The  intention  was  that  so  long 
as  the  execution  remained  only  a  security 
for  the  debt  it  was  not  to  be  protected. 
Something  more  must  have  been  done; 
there  must  be  seizure  and  sale — an  actual 
conversion  of  the  security  into  money; 
and  then  the  money  belongs  to  the  creditor. 
We  must,  I  think,  find  some  equivalent 
for  that  in  the  case  of  an  attachment 
under  a  garnishee  order.    What  is  the 
equivalent  ?   The  security  must  have  been 
realised  before  there  can  be  any  protec- 
tion.    Now  can  the  garnishor  realise  the 
debt  which  has  been  attached  ?     A  debt 
is  not  sold,  but  as  the  words  clearly  ex- 
press   the  intention  of  the   Legislature 
that  the  property  shall  be  realised  to  ob- 
tain protection,  ne  must  realise  the  debt 
either  by  obtaining  payment  of  it  volun- 
tarily from  the  garnishee  or  by  means  of 
an  execution  against   his  goods.     Until 
that  has  been  done  I  think  there  is  no 
protection.     It  is  true  that  the  words 
"  execution  by  seizure  and  sale  "  do  not 
apply  to  an  attachment  like  this,  but  they 
demonstrate  clearly  enough,  in  my  opi- 
nion,  the  intention  of  the  Legislature  to 
enable  us  to  apply  the  principle  to  attach- 
ment of  debts ;  and  if  for  want  of  apt 
words  in  the  section  we  were  to  say  it 
does  not  apply  to  a  garnishee  order,  we 
should  be  incurring  the  censure  which  is 
implied  in  the  maxim  Qui  hceret  in  liiera, 
hceret  in  cortice,    I  am  of  opinion  that  the 
only  equivalent  for  an  actual  sale  of  goods 
which  will  satisfy  the  words  of  the  Act, 
in  the  case  of  an  attachment  of  a  debt 
under  a  garnishee  order,  would  be  au 
actual  receipt   by  the  garnishor  of  the 
money  represented  by  the  debt  attached 


696 


OBASCMi  SIVISIOK. 


[H.S. 


In  re  Curtoys  ;  ex  parte  Fillers  (4fP*)i  ^«»^« 

under  the  order.  Till  that  has  been  done 
the  attachment  is  only  a  security,  and  it 
is  not  protected  by  section  95. 

James,  L.J. — I  wish  to  add  that  if  the 
case  shoold  ever  arise  of  an  actual  receipt 
of  the  money  by  the  garnishor,  the  ques- 
tion is  left  entirely  unprejudiced  by  our 
present  decision. 

Lush,  L.J. — I  agree  that  that  is  so. 

Mr.  Roxbv/rgh  asked  leave  to  appeal  to 
the  House  of  Lords,  which  was  refused. 


Solicitors — B.  H.  Van  Tromp,  agent  for  Benson  & 
Carpenter,  Bristol,  for  appellant ;  Whitakers  & 
Woolbeit,  agents  for  Simmons,  Clark  &  Collins, 
Bath,  for  respondent. 


[IN  THE  COURT  OF  APPEAL.] 

Bankruptct. 

Jambs,  L.J. 

Baqgallat,  L.J.  I  In  re  collib  ; 

Lush,  L.J.  C      ex  parte  findlay. 

1881. 
May  5. 

Bankruptcy  —  Proof  against  Joint  and 
Separate  Estates — Payment  inFtUl — Bight 
to  Interest  after  Adjudication. 

A  creditor^  whose  proof  had  heen  ad^ 
mitted  against  both  the  joint  and  separate 
estates  of  ha/nhrupt  partners^  elected  to  re- 
ceive  and  did  receive  dividends  from  the 
separate  estates^  whereby  his  debt  was  paid 
in  full.  Me  then  claimed  to  receive  further 
dividends  from  the  separate  estates  untU  he 
had  received  interest  on  his  debt  from  the 
date  of  the  adjudication  until  it  was  paid : 
— Held,  that  he  was  not  entitled  to  the 
interest  he  claimed  untU  the  joint  creditors 
had  received  20s.  in  the  pound. 

This  was  an  appeal  from  the  decision 
of  IAt.  Registrar  Hazlitt,  acting  as  Chief 
Judge. 

On  the  19th  of  August,  1875,  A.  Collie 
and  W.  Collie,  trading  in  co-partnership 
as  ''A.  Collie  &  Co.,"  were  adjudicated 
bankrupts. 


On  the  26th  of  July,  1876,  Messn. 
Eindlay  &  Co.,  creditorB  of  the  bank- 
rupts,  were  admitted  to  proye  agaiost  ilie 
joint  estate  of  the  bankrupts  for  the  sum 
of  5,000Z.,  and  also  against  the  sepante 
estate  of  each  of  the  bankrupts  for  the 
like  sum,  on  accoantof  a  fraud  oommitied 
on  them  by  the  bankrupts,  but  were  re- 
quired by  the  Court  to  elect,  before  the 
receipt  of  any  dividend  from  either  jomt 
or  separate  estates,  whether  to  reoeire 
diyidends  from  the  joint  estate  or  to 
receive  dividends  £rom  the  aepante 
estates. 

Findlay  &  Co.  elected  to  receive  divi- 
dends from  the  separate  estates,  and  were 
paid  dividends  amounting  to  10«.  in  the 
pound  from  each  separate  estate.  Thej 
then  claimed  to  be  paid  interest  at  the 
rate  of  four  per  cent,  on  their  proofs  against 
the  separate  estates  from  the  date  of  the 
adjudication  until  final  payment  to  them 
of  the  5,000Z.  The  trustee  of  the  sepa- 
rate estates  contended  that  Findlay  &  Co. 
were  not  entitled  to  the  interest  thej 
claimed  until  the  joint  creditors  had 
received  20«.  in  the  pound,  and  the  Regis- 
trar affirmed  his  decision. 

Findlay  &  Co.  appealed. 

Mr.  Stirling^  for  the  appellants,  referred 
to 

In  re  TJie  Joint-Btock  Discount  Oom- 
pany^  38  Law  J.  Bep.  Chanc.  565 ; 
39  ibid.  122 ;  Law  Bep.  5  Chanc. 
86; 
In  re  The  Huniber  Works  and  Skip' 
building  Company^  39  Law  J.  Bep. 
Chanc.  185  ;  Law  Bep.  5  Chanc. 
88; 
Mr.  Winslow  and  Mr.  J.  E.  lAnklder^ 
for  the  trustee,  were  not  called  npon. 

James,  L.J.,  said — I  am  of  opinion  that 
there  is  really  no  authority  for  this 
application,  and  all  principle  is  against 
it.  The  cases  referred  to  are  not  in 
point.  In  the  one  case  there  were  two 
distinct  windings-up,  and  in  the  other 
the  creditor  applied  his  seoority  in  pay- 
ment of  interest ;  but  in  the  bankraptcy 
of  a  firm  there  is  only  one  administration 
of  joint  and  separate  estates,  although  lor 
convenience  of  administration  the  ofe- 
ditors  are  divided  into  two  classes.    The 
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role  is  clear  that,  in  the  absence  of  any 
seonriij,  a  creditor  cannot  get  interest  on 
his  debt  accmed  snbseqnently  to  the  ad- 
judication until  the  joint  and  separate 
creditors  have  been  paid  20«.  in  the  poand 
on  the  principal  of  their  debts. 

BiOiULLAT,  L.J.,  and  Lusn,  L.J.,  con- 
onrred. 


Solicitors — Hurray,  Hutchins  &  Stirling,  for 
applicants ;  Tiavers,  Smith  &  Braithvaite,  for 
tnistoe. 


Kay,  J. 
1881 
Jnne  23 
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Specific  "Performance — Beparation  Deed 
— Enforcement  by  Action  in  one  branch  of 
the  Court  of  Agreement  providing  for  Stay 
of  Proceedings  in  another  branch — Part 
Performance  —  Incomplete  Contract — Pro- 
vision  for  Reference  in  case  of  Difference— 
"  Usual  covenants  "  —  "  Dwn  casta  " 
clause — Mutuality — Agreement  for  Custody 
of  Children  by  Mother — Judtcature  Act, 
1873,  B.  24  (sub.s.  5)— 36  Viet,  c.  12.  s.  2. 

Specific  performance  was  granted  in  the 
Chancery  Division  of  a/n  agreement  come  to 
by  way  of  compromise  at  the  trial  of  a 
petition  for  divorce,  and  which  provided 
for  the  execution  of  a  deed  of  separation 
and  the  dismissal  of  the  petition ;  no  pro- 
ceedings having  in  fact  been  taken  under 
the  petition  between  the  date  of  the  com^ 
promise  and  the  trial  of  the  action  for 
specific  performance. 

Where  an  agreement  has  been  in  part 
performed^  the  Court  struggles  to  overcome 
a  difficulty  in  the  way  of  its  specific  enforce* 
meni  arising  from  vagueness  in  the  terms. 

The  terms  of  an  agreement  being  sufft' 
eiently  defined  to  present  a  concluded  con- 
tract  in  all  essentials,,  it  may  be  enforced  by 
the  Court,  although  comprising  a  provision 
for  reference  to  namsd  persons  in  case  of 
difference  in  working  out  the  terms. 

Gourlay  v.  The  Duke  of  Somerset  (19 
Ves.  429)  and  Tillett  v.  The  Ghariog 
Gross  Bridge  Companj  (26  Beav.  419; 
Vol.  60.— Cfiurc. 


28  Law  J.  Rep.  Ghanc.  863)  distin. 
guished  and  explained. 

An  agreement  between  husband  and  wife, 
providing  {inter  alia)  for  the  execution  (f  a 
deed  of  separatum,  with  usual  covenants,  and 
for  an  allowance  to  the  wife,  and  thcd  in  ca^e 
of  difference  in  working  out  the  terms  of  the 
agreement  the  matter  should  be  referred  to 
A  and  B,  was  decreed  to  be  specifically  per^ 
formed.  The  judgment  directed  the  deed  to 
be  settled  by  the  Judge  in  case  the  parties 
differed.  Held  also,  that '  *  usual  covenants  " 
did  not  include  a  "  dum  casta  "  clause,  or 
provision  thai  misconduct  on  the  unfe's  part 
should  canse  a  forfeiture  of  the  allowance. 
Held,  further,  that  the  term  as  to  ^^  usual 
covenants  "  imported  that  a  trustee  should 
be  found  by  the  wife,  and  therefore  that 
the  agreement  was  not  in  that  respect  un^ 
enforceable  at  her  suit  for  vagueness  or  want 
of  mutuality. 

Observations  on  the  effect  of  the  statute 
36  Vict,  c,  12  with  regard  to  provisions  for 
the  custody  of  children  in  a  deed  of  sepa* 
ration. 

Trial  of  action. 

The  plaintiff,  Mrs.  Hart,  asked  for 
specific  performance  of  an  agreement 
come  to  between  herself  and  her  husband 
upon  the  trial,  in  February,  1880,  of  a  peti- 
tion for  divorce  brought  by  the  husband. 
The  agreement  was  as  follows :  "  Peti- 
tion and  answer  dismissed.  Deed  of 
separation  with  nsnal  covenants.  Gosts 
of  preparing  deed  to  be  borne  by  Mr. 
Hart.  Mr.  Hart  to  covenant  to  pay 
Mrs.  Hart  for  herself  and  child  or  children 
150Z.  a  year  quarterly.  Mrs.  Hart  to 
maintain  the  child  or  children.  Mr.  Hart 
to  pay  wife's  costs.  In  case  of  difference 
in  working  out  these  terms,  matter  to  be 
referred  to  Mr.  Willis  and  l)r.  Deane." 

Mr.  Willis  and  Dr.  Deane  were  re- 
spectively the  leading  counsel  for  the 
husband  and  wife  on  the  petition  for 
divorce.  It  was  stated  that  at  the  trial 
of  the  petition  evidence  had  been  given 
of  adultery  on  the  part  of  the  wife,  but 
her  evidence  in  rebuttal  had  not  been 
heard  before  the  compromise.  The  peti- 
tion had  not  been  dismissed,  but  nothing 
had  been  done  under  it  since  the  date  of 
the  agreement. 

The  present  action  was    resisted  on 
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various  grounds,  which  are  stated  fully 
in  the  judgment. 

The  defendant  contended  that  the  ex- 
pression ''usual  covenants  "  should,  under 
the  circumstances,  include  a  restriction 
of  the  allowance  to  the  period  of  the 
wife  remaining  chaste,  and  pleaded  that 
he  had  so  understood  the  agreement,  and 
he  tendered  the  evidence  of  the  counsel 
on  the  divorce  petition  to  shew  that  this 
was  usual  in  arran^ments  made  in  pro- 
ceedings in  the  Divorce  Court.  The 
plaintiff  tendered  the  evidence  of  two 
conveyancers  to  prove  that  this  was  not 
a  usual  provision  according  to  the  practice 
of  conveyancers.  The  Judge  refused  at 
the  present  trial  to  admit  evidence  of 
misconduct  on  the  part  of  the  plaintiff 
since  the  date  of  the  agreement. 

Mr,  Bighy  and  Mr,  Ohapman  Barber^ 
for  the  plaintiff. 

Mr,  Napier  Higgifu  and  Mr,  8,  StepJienSy 
for  the  defendant. 

In  addition  to  the  cases  mentioned  in 
the  judgment,  there  were  referred  to,  on 
the  point  of  "  usual  covenants," 

Hampshire  v.   Wickens,  47   Law  J. 
Bep.  Chanc.  243;    Law  Bep.   7 
Ch.  D.  655; 
as  to  the  agreement  admitting  of  specific 
enforcement, 

Oihha  V.  Harding,  39  Law  J.  Rep. 
Chanc.  374 ;   Law  Bep.  5  Chanc. 
836; 
and  as  to  the  reference  dause  in  the 
agreement^ 

Baiumaivn  v.    James^   Law   Bep.    3 
Chanc.  508. 

E[at,  J. — There  seems  to  be  no  kind  of 
doubt  that  the  Court  has  jurisdiction  to 
order  specific  performance  of  an  agree- 
ment of  this  kind.  In  the  case  of  Wilson 
Y,  Wilson  (1)  that  seems  to  have  been 
decided  in  the  House  of  Lords,  and  in 
Besamt  v.  Wood  (2)  the  present  Master  of 
the  Bolls  entirely  confirms  that  view,  and 
I  take  it  to  be  quite  dear  that  if  the 
agreement  was  otherwise  unobjectionable, 
the  Court  can  specifically  perform  it. 

I  will  consider  the  first  objection  raised 

(1)  28  law  J.  lUp.  Chanc  697;  6  H.L.  Cas. 
40. 

(2)  Law  Bep.  12  Ch.  p.  605. 


by  way  of  defence  to  this  action,  that  the 
Court  has  no  power  to  interfere  with  tbe 
action  of  the  Divorce  Court.  If  I  were 
asked  to  grant  an  injunction  reBtnaning 
a  pending  action,  I  should  be  prevented 
by  the  express  terms  of  the  Judicature 
Act  of  1873,  s.  24  (sub-s.  5),  which  pro- 
vides :  "  No  cause  or  proceeding  at  tnj 
time  pending  in  the  High  Court  of  Jufitice 
or  before  the  Court  of  Appeal  shall  be 
restrained  by  prohibition  or  injunction.** 
It  is  observable  that  it  refers  to  a  pending 
action,  and  I  see  that  the  Master  of  the 
Bolls  in  Besami  v.  Wood  (2)  (at  p.  630  of 
the  Beport  in  12  Ch.  D.)  says  this: 
''  As  regards  the  injunction,  it  must  be 
remembered  you  cannot  restrain  a  pend- 
ing motion  "  (I  suppose  the  word  '*  action  " 
was  really  intended),  '*  but  you  can  re> 
strain  a  person  from  instituting  pro- 
ceedings ;  "  and  in  that  case  he  did  grant 
an  injunction  to  prevent  the  institution 
of  proceedings  by  the  wife  for  the  purpose 
of  compelling  the  husband  to  coluibit 
with  her.  Well  now,  am  I  asked  in  this 
case  to  do  anything  which  in  the  least 
degree  contravenes  the  provision  of  that 
section  of  the  Judicature  Act  ?  In  the 
first  place,  I  think  it  doubtful  after  this 
agreement,  which  contains  the  term  *'  pe- 
tition and  answer  dismissed,"  whether 
there  is  any  pending  action  in  the  Divorce 
Court  at  all.  It  may  be  that  the  actual 
dismissal  has  not  taken  place,  bnt  still, 
can  it  be  considered  for  the  purposes  of 
the  Judicature  Act  that  it  is  a  pending 
action?  In  the  second  place,  whether 
it  is  a  pending  action  or  not,  I  am 
not  asked  to  grant  an  injunction  to 
restrain  it;  therefore  I  certainly  am 
not  transg^ressing  the  letter  of  the  Judi- 
cature Act  if  I  grant  a  decree  for  spe- 
cific performance  of  this  agreement  I 
do  not  think  I  should  be  in  the  least 
degree  interfering  with  the  spirit  of  it» 
because  here  is  an  agreement  containing 
very  many  other  terms  which  it  is  im- 
portant, or  may  be  very  important^  totbe 
parties  to  have  carried  out;  and  the 
argument  is,  that  because  it  oontaiss  this 
one  term,  that  an  action  which  at  the 
time  the  agreement  was  come  to  was 
pending  in  the  Divorce  Court  is  to  be 
dismissed,  the  Court  is  absolutely  by  that 
prevented  from^  direetinff   spedfie  per- 
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formance  of  the  whole  agreement  or  any 
part  of  it.  Just  observe  what  a  onrioas 
pontion  that  would  pat  the  Court  in.  It 
is  said  that  the  Divorce  Court  would  not 
entertain  jurisdiction  as  to  this  question 
of  specific  performance,  not  because  it  had 
not  jurisdiction,  but  because  the  question 
of  specific  performance  was  not  one  which 
it  uniformly  and  ordinarily  d^t  with; 
and  therefore  that  being  one  branch  of 
the  Supreme  Court,  it  is  preferred  that 
the  question  should  be  dealt  with  by 
another  branch  of  the  Supreme  Court. 
Must  I  not  treat  this  action  coming 
before  me  as  if  it  had  come  for  this  pur- 
pose before  the  DiT(»t3e  Court  itself  P  and 
would  that  branch  of  the  Supreme  Court 
— the  Divorce  Court — have  had  any  dif- 
ficulty whatever  on  this  portion  of  the 
agreement,  namely,  that  the  action  should 
be  dismissed?  and  would  it  have  said, 
having  otherwise  jurisdiction  to  decree 
specific  performance,  by  reason  of  this 
clause  we  must  refuse  to  decree  it  ?  It 
is  obvious,  if  it  had  been  in  that  Court 
nothing  would  have  been  easier  than  for 
the  Court  to  say.  The  parties  have  agreed 
that  the  action  shall  be  dismissed,  and 
accordingly  this  Court  has  ample  autho- 
rity to  carry  out  that  part  of  the  agree- 
ment. I  am  not  going  to  direct  anything 
to  be  done  by  way  of  dismissal  of  the 
actioD ;  I  am  not  going  to  grant  any 
injunction  against  the  further  prosecution 
of  that  action.  I  leave  all  that  to  the 
Divorce  Court,  which  has  jurisdiction; 
but  I  cannot  see  that,  unless  I  am  asked 
to  grant  an  injunction,  or  unless  it  were 
essential  to  the  order  which  I  am  asked 
to  make  that  an  injunction  should  be 
granted,  that  term  that  the  action  is  to 
be  dismissed  being  included  in  this  agree- 
ment prevents  this  branch  of  the  Supreme 
Court  from  directing  specific  performance 
of  the  whole  agreement.  Therefore  I 
overrule  that  objection. 

Then  it  was  argued  that  there  is  in 
this  agreement  a  provision  for  the  custody 
of  the  child  or  children  by  the  wife,  and 
I  was  referred  to  the  well-known  cases  of 
Hope  V.  Uojpe  (3)  and  VansUtcbrt  v.  Van- 
9%Uart  (4)  for  the  purpose  of  shewing 

(3)  22  Bo»7.  861;  26  Law  J.  Bep.  Chant  417. 

(4)  2  De  Oex  &  J.   249 ;  27  Law  J.  Rep. 
ChaDC.  280. 


that  that  is  a  provision  for  the  husband 
to  divest  himself  of  his  natural  guardian* 
ship  and  custody  of  the  children,  and 
that  that  is  so  much  against  the  policy  of 
the  law,  that  it  makes  the  whole  agree- 
ment either  void  or  such  an  agreement  as 
the  Court  in  its  discretion  will  not  grant 
specific  performance  of.  That  was  the  case 
doubtless  when  Hope  v.  Hope  (3)  and 
VoMsitiaai  v.  Vaneittart  (4)  were  decided ; 
but  they  were  both  decided  before  the 
Act  of  36  Yict.  c.  12,  which  contains  a 
section  which  I  must  consider  was  enacted 
on  account  of  those  decisions.  [His 
Lordship  read  the  2nd  clause  of  that 
Act] 

Surely  the  plain  meaning  of  that 
enactment  is  unmistakable.  The  deed 
is  not  to  be  invalid,  nor  is  the  particular 
clause  in  the  deed  giving  up  the  custody 
of  the  children  by  the  father  to  be  in* 
valid;  but  it  is  to  be  read  as  if  there 
were  inserted  in  it  that  all  this  convention 
as  to  the  custody  of  the  children  is  subject 
to  the  power  of  the  Court,  as  guardian  of 
the  infant  children,  to  enforce  or  refuse 
to  enforce  that,  according  as  the  Court 
may  think  the  interests  of  the  in&nt 
children  require  the  enforcement  or  non« 
enforcement  of  that  clause.  Then  if  in  a 
deed  of  separation  a  covenant  by  the 
father  to  give  the  custody  of  the  infant 
children  to  the  mother  is  not  of  itself 
invalid,  how  can  an  agreement  for  a  deed 
which  is  to  contain  such  a  covenant  be 
invalid  either?  I  failed  to  comprehend 
the  argument  on  that  point.  It  seems  to 
me  this  Act  has  removed  what  otherwise 
might  possibly  have  been  a  difficult  point 
in  carrying  out  this  agreement  by  an  order 
for  specific  performance.  But  I  am 
rather  inclined  to  think  that  in  the  deed 
to  be  framed  under  this  agreement  there 
probably  would  not  be  any  provisions  as 
to  the  custody  of  the  children  at  all. 
That  was  said  by  one  of  the  conveyancing 
counsel — that  he  in  such  a  deed,  even 
looking  to  that  provision,  would  not 
make  any  stipulation  as  to  the  custody  of 
the  children  at  all.  If  I  understand  his 
view  it  was  this :  "  I  should  make  the 
husband  covenant  for  payment  of  the 
provision  to  the  wife  for  herself  or 
children,  either  for  the  maintenance  of 
herself  or  children,  or  in  order  that  she 
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might  maintain  herself  and  children,  or 
something  of  that  kind  ;  and  I  should 
not  saj  a  word  about  the  caBtodj  of  the 
children."  So  that  I  do  not  think  it  at 
all  follows  that  the  deed  need  contain,  or 
woald  ordinarily  contain,  any  provision 
of  that  kind,  though  I  confess  my  own 
view  in  reading  t£s  agreement  is,  that 
it  was  the  intention  of  the  parties  that 
the  child  or  children  should  lire  with  and 
be  maintained  by  the  mother.  It  seems 
to  me  that  is  the  meaning  which  must 
necessarily  be  attributed  to  these  words, 
because  you  cannot  conceive  that  it  was 
intended  the  mother  should  maintain  the 
child  or  children  if  the  child  or  children 
were  not  living  with  her,  but  with  the 
father,  from  whom  the  provision  of  150i. 
a  year  for  the  wife  was  to  proceed.  I 
therefore  think  the  statute  to  which 
I  have  referred  removes  any  difficulty 
arising  from  that  part  of  the  agreement, 
even  if  it  be  an  agreement  that  the  custody 
of  the  children  is  to  be  with  the  wife,  and 
accordingly  I  cannot  bold  that  objection 
is  one  which  is  at  all  in  the  way  of  making 
an  order  for  specific  performance. 

Then  I  was  very  much  pressed  indeed 
to  admit  evidence  upon  the  pleading,  as 
I  now  understand  the  pleading,  that  the 
wife  has  been  guilty  of  misconduct  since 
the  separation,  such  that  the  provision  to 
be  inserted  in  the  deed  as  to  the  annuity 
would  now,  according   to  the  intention 
and  meaning  of   this  agreement,    have 
come  to  an  end  ;  and  therefore  that  I  am 
not  to  decree  specific  performance.  Again, 
I  say,  having  paid  the  utmost  attention 
to  the  argument,  I  am  not  able  to  com- 
prehend it.     How  can  it  follow,  if  it  were 
the  case,  that  because  one  provision  of  a 
deed  of  this  kind  by  the  terms  of  its 
limitation    has    come  to    an   end,   that 
therefore  there  is  not  to  be  a  deed  at  all? 
Supposing  that  particular  provision  had 
oome  to  an  end,  there  are  various  other 
provisions  contained  in  the    separation 
deed  which  wodld  not  have  oome  to  an 
end.      There    is    the    covenant    by  the 
trustee  with  the  husband  that  the  wife 
shall  not  molest  or  interfere  with  him ; 
there  is  his  covenant  that  he  will  not 
molest  or  interfere  with  the  wife,  but  will 
allow  her  to  live  separately.     There  is  a 
•  covenant  by  the  trustee  to  indemnify  the 


husband  against  the  wife's  debts.    I  need 
not  go  further.      Those  are  provisianB 
which  would  be  entirely  operative  even 
supposing  that  the  annuity  for  the  wife 
had  oome  to  an  end  by  the  terms  of  the 
limitation  of  that  annuity.     Therefore  I 
am  not  able  to  follow  the  argnment  that 
I  should  not  decree  a  deed  to  be  executed 
or  this  agreement  to  be  canied  out,  be- 
cause one  term — one  essential  term,  if 
yon  like — ^has  by  the  very  form  and  stipu- 
lations of  the  agreement  oome  natuiaily 
to  an  end,   if  it  has  oome  to  an  end. 
Therefore,  so  far  as  that  can  be  urged  as 
a  reason  why  the  Court  shoold  not  make 
an  order  for  specific  performance,  I  must 
hold  that  it  fails  as  such  a  rcMon,  and  it 
was  on  that  ground,  becanse  it  seems  to 
me  that  the  reason  is  entirely  irrelevant 
to  the  question  whether  the  Court  can 
grant  specific  performance  or  not  that  I 
did  not  allow  evidence  to  be  gone  into  in 
order  to  prove  that  the  wife  had  been 
railty  of  this  misconduct.     By  anything 
I  have  said,  of  conrse,  I  do  not  assume 
that  she  has  the  least  in  the  world;  I  am 
only  dealing  with  the  argument  that  pro- 
ceeaed  on  the  assumption  that  she  might 
have  done  so. 

Now  there  remain  three  other  objec- 
tions, which  were  pressed  thus  by  Mr. 
Higgins,  if  I  rightly  understood  his  argu- 
ment. He  said  that  the  agreement  was 
too  vagne;  he  said  that  there  was  so 
mutuality  in  it,  becanse  no  trustee  had 
been  provided ;  and  then  he  relied  very 
much  indeed  on  that  clause  at  the  end  of 
it,  that  "  in  case  of  difficulty  in  working 
out  these  terms  the  matter  is  to  be  re- 
ferred to  Mr.  Willis  and  Dr.  Deane."  I 
do  not  understand  that  it  can  be  hxAj 
said  that  this  agreement  is  too  vague  m 
any  other  respect  except  about  the  arbi- 
tration, and  the  fact  that  the  trustee  is 
not  named ;  but  I  cannot  omit  to  observe 
that  the  aotion  for  specific  performanee  is 
brought  by  the  wife,  whose  duty  it  is  to 
provide  a  proper  trustee  to  enter  into  the 
usual  covenants  which  a  trustee  in  a 
separation  deed  does  enter  into  with  the 
husband — ^that  the  farnstee,  in  fiict,  in  all 
cases  is  found  by  the  wife,  of  course  sub- 
ject to  his  being  a  proper  person ;  and  all 
that  is  a  matter  of  detail  to  be  ananged 
in  carrying  out  this  deed.     But  I  do  not 


Vol.  60.] 


MIOHABLMAS  1880  to  MIOHABLMAB  1881. 


701 


Bart  Y.  Hart, 


see,  having  got  the  words  '*  nsnal  cove- 
nants/' that  there  is  any  saoh  yagoeness 
on  that  point  as  ought  to  indnoe  me  to 
refose  to  interfere  on  that  ground. 

It  seems  to  me  that  when  two  parties 
— the  hushand  and  wife — agree  to  com- 
promise a  pending  litigation  upon  the 
terms  that  a  deed  of  separation  shall  be 
executed  containing  the  usual  covenants, 
those  very  words  imply,  if  they  do  not 
express  it,  that  there  will  be  a  trustee  on 
behalf  of  the  wife,  who  will  enter  into 
such  covenants  as  in  such  a  deed  a  trustee 
usually  enters  into  on  behalf  of  the  wife 
with  the  husband.  Therefore  I  think 
there  is  no  such  vagueness  on  that  point 
as  should  induce  me  to  refuse  to  give 
relief. 

Then  comes  that  part  of  the  argument 
which  has  impressed  me  more  than  any 
other  part — ^that  is,  with  reference  to  the 
two  gentlemen  named  in  tlus  agreement, 
who  are  to  settle  any  difference  that  may 
arise.  I  must  observe  before  I  deal  with 
that  question  that  this  is  an  agreement  one 
essential  part  of  which  has  to  some  extent 
been  performed.  It  was  an  agreement  at 
the  hearing  of  an  active  litigation  between 
husband  and  wife;  and  it  is  perfectly 
well  settled  that  husband  and  wiie  being 
at  arm's  length  in  a  divorce  suit  are  per- 
fectly oomp^nt  to  enter  into  a  binding 
agreement;  and  whatever  may  be  said 
about  the  ooubidc  ration,  I  for  my  part 
regard  the  main  consideration  of  such  an 
agreement  as  being  the  compromise  of  a 
litigation,  l^e  putting  an  end  to  a  litiga- 
tion which  husband  and  wife,  whatever 
their  g^evances  may  be,  may  each  of 
them  think  it  a  proper  thing  to  put  an 
end  to,  by  making  considerable  sacrifices 
on  one  side  and  on  the  other.  I  cannot 
conceive,  in  point  of  law  or  common 
sense,  of  higher  consideration  than  that. 

Now,  as  to  that)  there  has  been  a  per- 
formance of  that  agreement  from  the  14th 
day  of  February,  1880,  down  to  this 
moment)  because  from  that  time  to  this 
no  further  proceedings  have  been  taken 
in  the  divorce  action.  And  I  feel  con- 
siderably impressed  bv  the  consideration 
which  actuated  the  Court  in  MUnes  v. 
Chry  (5),  and  was  expressed  in  very 
emphatio    language     by    Lord    Justice 

(6)  14  Vei.  400. 


Turner  in  Wilson  v.  The  West  Hartlepool 
BaUvHiy  Company  (6).  When  an  agree- 
ment for  valuable  consideration  between 
two  parties  has  been  partially  performed, 
the  Court  ought  to  do  its  utmost  to  cany 
out  that  agreement  hj  a  decree  for 
specific  performance.  I  think,  if  I  do 
not  misquote  the  words,  Lord  Justice 
Turner's  words  went  as  far  as  this,  that 
the  Court  ought  to  endeavour  to  find  out 
what  the  agreement  was  and  enforce  it. 
That  is — as  I  understand  the  rule  of 
equity — although  there  may  be  consider- 
able vagueness  m  the  terms,  and  although 
it  may  be  such  an  agreement  as  the  Court 
would  hesitate  to  decree  specific  perform, 
ance  of,  if  there  had  not  been  part  per- 
formance, yet  when  there  has  been  part 
performance  the  Court  is  bound  to 
struggle  against  the  difficulty  arising 
from  the  vagueness.  Without  putting 
the  rule  higher  than  that,  I  have  to  con- 
sider whether  there  is  in  this  last  objec- 
tion of  the  arbitrators  being  named  in 
the  agreement  to  settle  any  difference 
that  may  arise,  such  a  formidable  diffi- 
culty as  the  Court  afber  all  must  give 
way  to  and  cannot  get  over. 

I  mentioned  in  the  opening  of  the  case 
the  case  of  T^iUett  v.  The  Oharing  Gross 
Bridge  Oompany^  which  I  have  always 
thought  was  one  of  the  strongest  decisions 
on  that  point  to  be  found  in  the  books. 
No  stronger  decision  has  been  cited  to 
me,  and  in  such  opportunity  as  I  have 
had,  I  have  looked  back  to  the  cases,  and  I 
cannot  find  a  stronger  decision.  In  that 
case  there  was  one  term,  being  considered 
by  the  Court  an  essential  term  of  the 
memorandum,  as  to  which  there  was  no 
concluded  contract.  The  agreement  was, 
not  that  Messrs.  Tillett  should  build 
'*  usual  houses,"  and  in  case  of  difference 
A  B  be  consulted,  but  that  such  houses 
should  be  built  as  the  company  and 
Messrs.  Tillett  should  mutually  agree 
upon.  So  that  there  was  no  agreement 
as  to  what  kind  of  houses  were  to  be 
built,  and  as  to  that  therefore  there  was 
no  contract,  but  the  contemplation  of  a 
future  contract ;  and  that  seems  to  me 
the  material  difference  between  that  case 
and  this  case,  because  in  this  case  it  will 

(6)  2  De  Ghex,  J.  &  S.  476 ;  34  Law  J.  Rep. 
Chanc  24U 
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be  obserTed  that  there  was  to  be  a  deed 
of,  .'separation  with  usual  covenants — not 
with  such  covenants  as  the  two  parties 
shall  hereafter  agree  upon,  but  with  usual 
covenants  ;  and  "  usual"  means  usual  ac- 
cording to  the  practice  and  costoms  of 
conveyancers  in  such  cases.     All  that  was 
to  be  left  to  Mr.  Willis  and  Dr.  Deane 
was  this — not  to  complete  any  part  of 
this  agreement  which  was  left  incomplete, 
but,   in    case   of   differenoe   in   working 
out  these  terms,  the  matter   was  to  be 
referred  to  Mr.  Willis  and  Dr.  Deane. 
Before  I  examine  the  case  which  I  am 
going  to  refer  to  more  closely,  I  wish  to 
point  this  out  distinctly,  that  it  seems  to 
me  the  Court  is  not  at  liberty  to  suppose 
there  will  be  a  difference.     There  may 
not  be  any  difference  at  all  in  mi  agree- 
ment like  this,  there  may  be  nothing  to 
refer  to  Mr.  Willis  and  Dr.  Doane ;  and 
certainly  it  would  be  an  absurd  thing,  a 
very  inconvenient,  and  I  think  I  may  say 
a  very  wrong  thing,  that  the  Court  should 
hold  its  hand  after  an  agreement  has  been 
partly  performed  in  its  main  stipulations, 
because  it  assumes  that  there  may  arise  a 
difference  which  may  have  to  be  referred 
to  two  named  arbitrators.     Now  I  do  not 
think  that  Tdlett  v.  The  Oharing  Oroes 
Bridge    Compatiy   is    an    authority    for 
saying  that  the  Court  ought  to  refuse 
specific  performance  because  of  an  objec- 
tion of  that  kind.     But  the  decision  in 
TUlett  V.  The  Gharmg  Oross  Bridge  Conu 
pany  professed  to  proceed  on  cases  very 
well  known  to  all  of  us.     First  of  aU 
the  case  of  Gregory  v.  Mighell  (7)  :    in 
that  case  there  was  a  parol  agreement 
for  a  lease  of  twenty-one  years,  on  the 
payment  of  a  fair  rent,  to  be  fixed  by  two 
indifferent  persons — one  to  be  chosen  by 
the  plaintiff,  the  other  by  the  defendant, 
with  liberty  to  the  arbitrators  in  case  of 
difference  to  choose  one  or  more  umpires. 
Specific  performance  was  decreed,  and  it 
was  decreed  upon  the  ground  which  I 
have  already  indicated  as  being  a  very 
strong  ground  in  this  case — that  there  had 
been  part  performance  by  possession  being 
taken.    But  there  one  of  the  essentiiJ 
things,  namely,  the  amount  of  rent,  with- 
out fixing  which  it  was  impossible  to  say 

(7)  18  Ve0.  328. 


there  was  a  concluded  agreement  at  all, 
was  to  be  fixed  by  adoitrators  to  be 
named  by  either  party ;  yet  the  Court,  in 
the  case  of  part  performance,  did  not 
think  the  difficulty  an  insurmountable  one, 
and  decreed  specific  performance. 

In  the  case  of  MUnes  v.  Oery  (5)  the 
agreement  was  for  sale  according  to  the 
valuation  of  two  persons — one  to  be 
chosen  by  each  side,  or  an  umpire  ap- 
pointed by  the  two  in  case  of  disagree- 
ment. They  differed  in  their  estimate, 
and  were  not  able  to  agree  upon  a  third 
person ;  and  it  was  decided  that  the 
agreement  could  not  be  specifically  per- 
formed. The  ground  is  put  thus  by  Sir 
William  Grant  in  giving  his  judgment : 
"  The  only  agreement  into  which  the 
defendant  entered  was  to  purchase  at  a 
price  to  be  ascertained  in  a  specified 
mode.  No  price  having  ever  hem  fixed 
in  that  mode  the  parties  have  not  agreed 
upon  any  price.  Where,  then,  is  the 
complete  and  concluded  contract  which 
the  Court  is  called  upon  to  execute  P  " 
Surely  you  may  put  the  reason  of  that 
decision  briefly  thus  :  The  contract 
which  the  Court  is  called  upon  to  exe- 
cute is  not  a  complete  contract,  but  it  is 
an  agreement  that  a  contract  shoxdd  be 
made ;  the  contract  must  be  complete. 

Bicference  was  also  made  to  the  case 
of  Barhey  v.  WhUaker  (8),  which  is 
essentially  the  same  as  MUnea  v.  Oery  (5). 
Those  were  the  decisions  upon  which  ihe 
case  of  TilleU  v.  The  Oharing  Cross  Bridge 
Oompany  proceeded.  Therefore  I  have 
no  doubt  that  the  meaning  of  that  deci- 
sion was  this,  that  under  the  particular 
terms  of  that  contract  there  was  not  a 
complete  and  a  concluded  agreement, 
but  it  was  essential,  in  order  to  complete 
and  conclude  the  agreement^  that  a  fnr^ 
ther  agreement  between  the  oonoqpaay 
and  I&Bsn,  Tillett,  or  failing  them  the 
arbitration  of  the  named  persons,  should 
have  taken  place;  and  until  that  was 
done  there  was  nothing  which,  the  Court 
could  enforce,  that  being  the  essential 
term  of  the  agreement.  That  is  entirely 
consistent  wiui  the  case  of  8coU  v.  Avery 
(9).    There  the  obtaining  of  the  deotsioa 

(8)  4  Drew.  134. 

(0)  6  H.L.  Gas.  811 ;   25  Law  J.  B«p.  £seiL 
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of  the  arbitrator  was  declared  to  be  a 
conditioxi  precedent  to  tbe  maintaixiiiig 
of  an  action.  According  to  the  terms  of 
the  contract,  as  no  action  conld  be 
brought  for  snch  a  sum  as  the  insurer 
was  entitled  to  until  the  same  was 
settled,  there  was  no  cause  of  action 
whatever. 

That  case  was  followed  by  Bcott  y.  The 
Corporation  of  Liverpool  (10),  where  the 
surveyor  was  to  determine  the  amount 
payable,  and  until  he  had  made  that 
determination  there  was  no  sum  which 
oould  be  sued  for.  All  these  cases  seem 
to  me  to  proceed  on  one  and  the  same 
principle — a  very  simple  and  intelligible 
principle*— that  when  the  agreement  on 
the  face  of  it  is  incomplete  until  some- 
thing else  has  been  done,  whether  by 
further  agreement  between  the  parties  or 
hj  the  decision  of  an  arbitrator,  this 
Court  is  powerless,  because  there  is  no 
complete  agreement  to  enforce.  Apply- 
ing that  rule  to  this  case  I  find  here  an 
agreement  which  is,  on  the  face  of  it, 
quite  complete :  the  arbitrators  are  not 
to  complete  this  agreement ;  they  are  not 
to  supplement  any  defect  in  it ;  that  is 
not  the  purpose  for  which  they  are  ap- 
pointed. The  thing  they  are  appointed 
to  do  is  merely  that  in  case  of  difference 
in  working  out  these  terms  the  matter  is 
to  be  referred  to  them.  And  now  I 
refer  to  the  case  of  Qourlay  v.  The  Duke 
of  Somerset,  in  which  the  agreement 
was  for  a  lease  which  was  to  contain  all 
such  provisions — reading  it  shortly — as 
should  be  judged  reasonable  and  proper 
hy  John  Gale.  That  case  is  very  like 
TUlett  V.  The  Charing  Cross  Bridge  Com- 
pany^ but  it  differs  from  this,  oecause, 
as  I  have  already  pointed  out,  this  is  not 
an  agreement  that  the  deed  is  to  contain 
such  covenants  as  Mr.  Willis  and  Dr. 
Deane  agree  upon.  But  even  in  that 
case,  there  having  been  a  suit  for  spe- 
cific  performance,  a  decree  had  been 
made,  and  on  the  reference  to  settle  the 
lease  a  question  arose.  The  suit  having 
been  by  the  intended  lessee  against  the 
lessor,  on  the  reference  to  settle  the 
lease  which  was  to  be  made  by  the  de- 

(10)  3  Do  Qez  &  J.  334 ;   28  Lav  J.  Kep. 
Qhanc.  23Q, 


fendant  to  the  plaintiff,  the  defendant 
contended  that  the  Court  would  deter- 
mine what  were  the  proper  covenants  to 
be  put  in,  and  take  the  matter  out  of  the 
hands  of  John  Ghkle,  the  referee.  The 
Master  of  the  Bolls  decided  that  the 
plaintiff  in  the  action  who  had  obtained 
a  decree  for  specific  performance  raising 
the  objection,  the  objection  did  not  lie  in 
his  mouth,  because,  in  point  of  fact,  he 
had  waived  it  by  obtaining  the  decree, 
and  submitting  to  the  jurisdiction  of  the 
Court;  and  the  Judge  certainly  said 
this :  "  K  the  defendant  insisted  that  the 
only  lease  he  was  bound  to  execute  was 
one  to  be  approved  by  Qale  and  not  by 
the  Court,  there  would  be  more  colour 
to  the  objection  " — that  is,  as  I  under- 
stand it)  U  at  the  hearing  of  the  action 
the  defendant  had  said.  There  is  no  com- 
plete  agreement,  because  I  have  only 
agreed  to  execute  a  lease  containing 
such  covenants  as  Ghde  shall  approve, 
and  Gkde  has  not  approved  a  lease, — ^then 
it  seems  to  me  the  Court  would  have 
been  in  great  dijBBculty,  and  would  prob- 
ably have  refused  to  decree  specific  per- 
formance ;  but  the  Court  said  the  plain- 
tiff, having  obtained  a  decree  for  specific 
performance,  the  objection  that  Grale 
was  to  settle  the  lease  did  not  lie  in  his 
mouth ;  he  must  be  held  to  have  waived 
that  objection  ?  Certainly  the  Court 
went  on  to  say  this :  "  Suppose  the 
reference  made  to  Cale,  is  his  decision 
liable  to  exception  ?  If  it  is,  the  decision 
VFith  regard  to  the  propriety  of  the  lease 
will  ultimately  be  that  of  the  Court ;  if 
not,  the  Court  may  be  carrying  into  exe- 
cution a  lease  which  it  may  think  ex- 
tremely unreasonable  and  improper.  If 
the  parties  had  gone  to  Qale,  and  got 
him  to  settle  a  lease,  and  one  of  them 
had  objected  to  the  covenants  as  im- 
proper, and  a  bill  had  been  filed  by  the 
other,  the  Court  would  have  inspected 
the  lease,  and,  if  it  were  found  unreason- 
able, would  not  have  decreed  an  execu- 
tion of  the  agreement."  I  do  not  know 
whether  I  ought  to  read  that  as  meaning 
"  If  the  defendant  had  raised  this  objec- 
tion to  specific  performance,  after  all  the 
Court  would  have  to  consider  the  actual 
terms  of  the  lease.  It  may  in  the  long 
run  come  to  be  settled  by  the  Court, 
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and  therefore  we  will  disregard  that  por- 
tion of  the  convention  of  the  parties 
whioh  makes  John  Oale  the  person  to 
settle  the  terms  of  the  lease."  I  am  not 
snre  whether  that  is  the  meaning  of  the 
Master  of  the  Bolls.  Therefore  I  rather 
hesitate  to  accept  the  short  statement  of 
that  decision  which  is  contained  in  the 
recent  edition  of  Mr.  Jnstice  Fry's  book 
(11),  where  the  decision  is  said  to  be 
this  :  ''There  was  a  contract  to  grant  a 
lease  containing  sach  conditions  as  A  B 
shonld  think  reasonable  and  proper,  and 
his  Honour  referred  it  to  the  Master  to 
settle  the  lease,  and  not  to  A  B,  con- 
sidering the  agency  of  A  B  not  to  be  of 
the  essence  of  the  contract,  and  that  the 
Court  would  not  grant  relief  through 
the  medium  of  a  reference  compulsory 
on  the  other  party."  I  confess  I  rather 
hesitate  to  hold  that  to  be  the  effect  of 
that  decision.  But  that  case,  as  I  haye 
pointed  out,  does  not  govern  this,  even 
if  1  am  to  suppose  that  the  Master  of  the 
BoHs  meant  that  if  the  defendant  had 
made  this  an  objection  to  a  decree  for 
specific  performance  he  might  have  been 
compelled  to  yield  to  the  objection.  It 
does  not  govern  this  case,  because  there 
the  defendant's  objectipn  would  be,  ''I 
only  agreed  to  grant  such  lease  as  Qale 
should  approve."  In  this  case  the  deed 
is  not  to  be  such  a  deed  as  Dr.  Deane 
and  Mr.  Willis  approve,  but  to  be  a  deed 
containing  '*  usual  covenants ;  "  and  the 
agreement  is  quite  perfect  and  complete 
in  itself  without  the  clause  of  arbitra- 
tion. The  clause  of  arbitration  is  only 
added  as  a  subsidiary  clause  in  case  a 
difference  should  arise,  which,  as  I  have 
already  said,  I  cannot  and  ought  not  to 
contemplate  as  a  thing  which  may  in- 
evitably happen  ;  but  whether  it  happens 
or  not,  I  do  not  think  that  the  case  comes 
within  Tillett  v.  The  Oharing  Gross  Bridge 
Company,  or  any  other  of  the  cases  cited 
on  this  point ;  and  I  do  uot  know  of  any 
authority  for  refusing  to  grant  specific 
performance  of  an  agreement  like  this, 
because  of  the  addition  of  that  clause 
that  in  case  of  difference  the  difference  is 
to  be  decided  by  two  named  persons. 

(11)  Fry  on  Specific  Performance  (2ndi   ed.) 
p.  155. 


Least  of  all  do  I  hold  that  the  Court  is 
bound  to  hold  its  hand  on  that  ground 
in  a  case  where,  as  here,  there  has  been 
part  performance  of  what  I  consider  to 
be  one  of  the  most  important  stipulations 
in  this  agreement.  Therefore,  all  these 
grounds,  which  I  believe  were  the  only 
grounds  urged  as  a  reason  why  the 
Court  should  not  make  a  decree  for 
specific  performance,  seem  to  me  to  fiul, 
and  I  feel  myself  bound  to  make  a  decree 
in  this  case  for  specific  performance  of 
this  contract. 

Then  there  remains  the  question  which 
has  been  submitted  to  me — ^as  I  must 
take  it  by  agreement  between  the  parties 
— that  is,  whether  or  not  a  particular 
provision  that  an  annuity  tQ  be  paid  to 
the  wife  should  last  only  so  long  as  she 
leads  a  chaste  life,  is  to  be  included  in 
this  deed.  On  that  point,  first  of  all,  I 
look  with  my  own  eyes,  witiiout  extra- 
neous  help,  at  this  agreement^  and  I  find 
in  it  a  provision — "  Mr.  Hart  to  covenant 
to  pay  Mrs.  Hart,  for  herself  and  child 
or  children,  150Z.  a  year,  quarterly."  I 
find  in  that  no  such  limitation — I  should 
rather  say  no  such  defeasance — and  the 
natural  place  for  such  a  defeasance  to 
occur,  if  it  were  intended,  would  be  in 
that  clause,  or  connected  with  that 
clause.  Then  comes  the  question  whe- 
ther, as  it  is  not  expressed  in  any  vray, 
it  is  to  be  implied  by  reason  of  the  words 
*'  usual  covenants ; "  and  I  believe  I  am 
not  misrepresenting  the  argument  when 
I  say  it  was  put  to  me  in  this  way: 
that  the  surrounding  circumstances  at 
the  time  the  agreement  was  entered  into 
are  to  be  centered ;  and  one  very  im- 
portant circumstance  is  this,  that  the 
agreement  was  entered  into  in  the  course 
of  the  trial  of  an  action  in  whioh  certain 
evidence  had  been  given  to  criminate  the 
wife— to  prove  that  she  had  been  guilty 
of  adultery.  The  evidence  on  the  other 
side  had  not  been  put  in,  but  at  that 
stage  of  the  proceedings  this  agreement 
was  come  to,  and  the  Court,  in  determin- 
ing what^are  ''usual  covenants,"  most 
look  to  that  among  other  facta,  and 
<<  usual "  must  mean  usual  under  such 
circumstances.  I  admit  that  argument 
to  a  certain  extent.  I  do  not  think  that 
the  word  "  usual "  is  in  many  oaoea  to  be 
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read  with  reference  to  the  sarronncliiig 
oircamstanoes,  bnt  I  agree  the  Court  has 
a  right  to  know,  and  is  bonnd  to  know, 
all  the  material  facts  which  were  known 
to  the  parties  at  the  time  when  the 
agreement,  deed,  document,  will,  or 
whatsoever  it  may  be,  was  entered  into 
or  made.  That  is  legitimate  in  all  cases, 
aa  I  understand  the  law,  for  the  purpose 
of  construing  a  written  instimment.  I 
put  myself  in  that  place  as  far  as  I  can, 
bnt  I  dissent  entirely  from  the  statement 
ihat  I  am  bound  to  treat  the  circum- 
stance that  one  side  has  given  evidence 
of  a  particular  fact,  which  evidence  had  not 
then  been  answered,  as  being  a  material 
circumstance  in  considering  this  agree- 
ment. For  all  I  can  tell,  the  evidence  on 
the  other  side  might  have  disproved  it 
entirely :  evidence  is  not  proof ;  least  of 
all  can  evidence  given  on  one  side  in  a 
contested  litigation  be  proof  of  the  fact 
to  maintaining  which  the  evidence  is 
addressed.  For  aught  I  know  the  evi- 
dence on  the  other  side  might  have  dis- 
placed the  evidence  given  on  the  one 
side  completely  and  entirely.  I  do  not 
know  what  effect  that  evidence  which 
was  given  produced  on  the  mind  of  the 
Judge  who  was  trying  the  case,  and  who 
was  in  that  respect  a  jury.  I  do  not  even 
know  what  the  evidence  was.  I  cannot 
know ;  and  therefore  in  construing  this 
deed  I  do  not  look  upon  the  fact  that 
such  evidence  had  been  given  upon  one 
aide  only  as  being  a  material  circum- 
stance  to  be  regarded. 

Then  it  is  said  the  pleadings  in  the 
divorce  suit  ought  to  be  looked  to 
and  the  charges  made  iiS^the  pleadings 
should  be  regarded  and  the  issue  should 
be  looked  to.  I  will  not  sav  in  some 
cases  that  may  not  be  material,  but  is 
it  material  here  P  Suppose  I  look  at  the 
pleadings  P  I  have  not  done  so.  So 
little  has  it  been  thought  material  that 
they  have  not  even  been  put  iuto  mv 
hands,  nor  have  counsel  thought  it  wortn 
while  to  refer  to  them  in  the  argument  in 
this  case.  I  suppose  I  should  find  an 
accusation  made  against  the  wife,  met 
probably  by  a  denial — I  do  not  know,  I 
assume  that  for  a  moment — and  a  counter- 
charge in  the  wife's  counter-claim  against 
Vol.  50.— Chanc. 


the  husband :  I  know  so  much  from  the 
pleadings  in  this  action.  How  can  I  alter 
the  meaning  of  the  words  **  usual  cove- 
nants," because  there  were  those  charges 
and  counter-charges  ?  I  find  myself  per- 
fectly unable  to  treat  that,  supposing  it 
to  be  relevant,  as  evidence  which  can 
affect  the  meaning  of  the  words  "  usual 
covenants."  Then  the  two  gentlemen 
engaged  as  counsel  in  this  action  were 
put  into  the  box  and  their  evidence  seems 
to  me  to  come  to  this  :  of  course  it  was 
sought  to  induce  me  to  accept  evidence  of 
what  the  negotiation  was,  but  holding 
as  I  do  that  a  written  agreement  has  been 
come  to  which  is  complete  in  its  terms  and 
as  to  which  the  pleading  is  simply  that 
the  defendant  signed  it  perfectly  knowing 
what  the  words  were  but  putting  a  certain 
meaning  of  his  own  upon  them, — all  I 
have  to  consider  is  what  is  the  meaning  in 
this  agreement  of  the  words  '*  usual  cove* 
nants."  Therefore  I  declined  to  receive 
evidence  from  these  gentlemen  of  what 
the  negotiation  leading  up  to  this  agpi^ee- 
ment  was.  The  evidence  given  by  them 
was  of  this  nature.  Dr.  Deane  said  he 
was  leading  counsel  for  the  wife,  the  re- 
spondent in  the  action.  Mr.  Willis  was 
counsel  for  the  husband,  in  that  action 
in  the  Divorce  Court.  Dr.  Deane  said, 
'*  We  negotiated  terms  of  arrangement. 
The  chastity  clause  is  a  provision  that 
the  annuity  to  the  wife  should  cease 
if  she  beoune  unchaste.  As  to  the 
chastity  clause,  I  cannot  answer  as  to 
its  being  usual,  except  that  if  I  were 
counsel  for  the  husband  I  should  insist 
upon  it."  I  must  take  that  to  mean  only 
this :  '*  If  I  were  negotiating  terms  of 
this  kind,  actiug  on  behalf  of  the  hus- 
band, I  should  insist  that  there  should  be 
put  into  the  agreement  that  the  annuity 
to  the  wife  should  cease  if  she  became 
unchaste."  That  is  as  clear  to  my  mind 
as  any  evidence  could  possibly  oe,  that 
Dr.  Deane's  opinion  was  that  it  was  not 
a  usual  covenant  but  a  thing  which  ought 
to  be  stipulated  for.  Mr.  Willis,  on  the 
other  hand,  says  that  he  believes  it  to  be 
the  invariable  practice  in  the  Divorce 
Court,  where  an  allowance  is  ordered  by 
way  of  alimony,  I  understand  in  favour 
of  a  guilty  wire,  to  make  it  part  of  the 

4X 


706 


GHANOERY  DIVISION. 


[N.8. 


Hart  V.  Hart, 


order  that  it  shall  continue  only  as  long 
as  she  oontinaes  chaste ;  and  that  when 
in  coarse  of  litigation  parties  come  to  an 
arrangement,  when  it  is  alleged  that  the 
wife  had  been  guilty  of  adultery,  and  a 
provision  is  to  be  made  for  her  by  deed 
"  with  all  usual  covenants,"  such  words 
would  be  taken  to  mean  and  include  the 
dum  casta  clause.  The  term  '*  usual 
covenants  "  means,  he  says,  usual  under 
all  the  circumstances,  and  it  is  dis- 
tinguishable from  a  case  of  agreement 
out  of  Court  when  the  wife  is  not  guilty. 
That  asks  me  to  assume  the  very  thing 
which  was  in  issue  in  that  case,  whether 
the  wife  was  guilty  or  not ;  and  it  seems 
to  me  quite  impossible  for  me  to  assume 
that  the  wife  was  a  guilty  person  for  the 
purpose  of  having  that  provision  intro- 
duced into  the  deed  which  would  be 
introduced  by  the  Court  in  granting 
alimony  if  the  Court  was  satisfied  that 
the  wife  was  guilty,  because  what  Mr. 
Willis  says  is,  the  Court  puts  that  in  its 
order  where  it  is  satisfied  the  wife  is 
guiliy.  It  does  not  follow  the  Court 
would  put  that  in  its  order  when  the  wife 
was  accused  of  being  guilty,  and  that 
was  not  proved.  Therefore  I  do  not 
think  the  evidence  on  the  part  of  the 
husband  as  to  this  being  a  usual  covenant 
is  very  satisfactory  or  convincing,  and  I 
should  hesitate  to  decide  that  this  was  a 
usual  covenant,  looking  to  all  the  facts 
which  I  am  at  liberty  to  regard  even  upon 
the  husband's  evidence  alone.  We  have, 
however,  had  two  gentlemen  known  to  all 
of  us — gentlemen  of  great  experience — 
put  into  the  witness  box  on  behalf  of  the 
wife,  who  have  told  me  that  in  the  words 
"  usual  covenants  '*  certainly  would  not 
be  included  a  clause  of  this  kind.  I  have 
already  observed  that  is  not  strictly  a 
covenant  at  all.  The  only  book  in  which 
such  a  provision  occurs  was  a  book  handed 
np  to  me  by  counsel  for  the  husband,  in 
a  late  edition  of  which,  in  the  covenants 
to  make  a  provision  of  this  kind  for  the 
wife,  there  is  introduced  by  way  of  proviso 
this  limitation.  I  take  it  that  would  be, 
according  to  conveyancers'  practice,  the 
proper  mode  of  introducing  it ;  or  perhaps 
it  would  be  more  proper  if  it  were  intro- 
duced in  the  covenant  to  pay  the  annuity 
to  the  wife  in  this  form.     A  covenant  to 


pay  the  annuity  to  the  wife  during  their 
joint  lives  or  so  long  as  the  wife  remains 
chaste,  that,  as  it  seems  to  me,  would  be 
the  more  strict  way  of  introducing  the 
provision.  That,  however,  is  almost  a 
verbal  criticism,  because, if  usual,  it  would 
probably  cotne  into  the  covenant  in  some 
form,  either  by  way  of  proviso  or  limita- 
tion to  that  extent  of  the  covenant,  and 
therefore  in  that  sense  it  may  be  treated 
as  part  of  a  usual  covenant.  As  I  said, 
the  evidence  of  these  gentlemen,  ex- 
perienced conveyancers,  coincides.  They 
say  that  they  should  not  think — they 
being  persons  who  cannot  have  any  bias 
in  the  matter  one  way  or  the  other,  hav- 
ing no  connection  with  the  case  at  all, 
and  merely  coming  here  to  prove  what  is 
the  practice  of  conveyancers— each  of 
them  says  he  should  not  think  of  intro- 
ducing a  provision  of  this  kind  unless  be 
had  l^n  specially  instructed  so  to  do. 
Therefore  I,  having  this  point  submitted 
to  me  to  decide — ^although  it  might  perhaps 
have  been  the  duty  of  Mr.  Willis  and  Dr. 
Deane  to  decide  it,  or  try  to  decide  it  in 
the  first  instance  if  it  had  not  been  sub- 
mitted to  me — but  being  submitted  to  me, 
I  must  decide  it  in  favour  of  the  wife. 
I  think  in  an  agreement  of  this  kind  this 
limitation  of  the  provision  for  the  wife 
must  be  specially  expressed  if  it  is  in- 
tended to  be  contracted  for,  and  that 
the  words  "  usual  covenants  "  do  not  in- 
clude it. 

Now  I  believe  that  determines  every- 
thing which  has  been  submitted  to  me  ex- 
cept one  point.  According  to  the  view  I 
have  taken  of  this  case,  this  question  as  to 
what  would  be  "  usual  covenants,"  sup- 
posing it  had  been  submitted  to  Dr.  Deane 
and  Mr.  Willis,  and  they  could  not  have 
agreed,  probably  would  have  had  to  come 
before  the  Court,  as  Sir  William  Grant 
said  in  Oourlay  v.  The  Duke  of  Somersel^ 
therefore  I  have  the  less  hesitation  in  under- 
taking to  decide  that  question  to  the  best 
of  my  ability  now.  I  think  the  decree  I 
am  bound  to  make  is  the  usual  decree  for 
specific  performance  of  this  agreement, 
and  I  think  I  ought  to  add  to  that  decree 
a  direction  that  the  deed  is  to  be  settled 
in  chambers  if  the  parties  differ.  I  do  so 
for  this  reason :  if  the  parties  intend  to 
carry  this  case  further,  it  is  better  that  my 
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view  should  be  very  clearly  expressed  on 
the  matter ;  and  my  view  is,  that  the  pro- 
vision for  the  settlement  of  differences,  in 
case  thej  arise,  by  Dr.  Deane  and  Mr. 
Willis  does  not  oust  the  jurisdiction  of 
the  Court  to  settle  the  deed  itself — that 
the  agreement  is  on  the  face  of  it  complete. 
This  is  an  incidental  term  introduced, 
which  does  not  in  fietct  oust  the  jurisdic- 
tion of  the  Court.  I  do  not  know  why, 
if  this  comes  within  the  provision  of  the 
Conmion  Law  Procedure  Act,  a  decree 
might  not  be  made  in  the  terms  of  merely 
directing  specific  performance  of  the 
agreement  and  then  leaving  any  difference 
to  be  settled  by  Dr.  Deane  and  Mr.  Willis 
with  a  reference  to  the  Court  in  case  they 
cannot  agree,  or  with  power  for  the  Court 
to  exercise  those  provisions  of  the  Com- 
mon Law  Procedure  Act  which  would 
enable  it  to  make  the  arbitration  effective. 
I  do  not,  however,  know  any  such  decree ; 
and  I  of  course  should  not  like  to  be 
the  first  Judge  to  make  the  decree  in 
that  form.  I  therefore  think  it  better 
to  make  a  decree  in  the  form  I  have  indi- 
cated ;  then,  if  the  case  should  go  further, 
the  whole  of  the  decree  will  be  subject  to 
revision,  and  the  extent  to  which  I  have 
proceeded  will  be  thoroughly  understood 
from  the  terms  of  my  judgment,  and  of 
the  decree.  There  remains  the  question 
of  costs. 

Mr,  Higgins. — I  would  suggest  that 
your  Lordship  cannot  deal  with  the  costs 
until  it  shall  appear  whether  the  plaintiff 
performs  her  part  of  the  agreement  and 
provides  a  trustee.  If  it  should  turn  out 
that  she  fails  in  this  respect  the  result 
will  be  that  no  benefit  will  arise  from  this 
action  either  to  herself  or  anybody  else. 

Kay,  J. — That  will  not  make  the  de- 
fence  any  better.  I  must  give  the  wife 
her  costs  of  this  action  up  to  and  including 
the  hearing.  There  must  also  be  liberty 
to  apply,  so  that  the  question  of  subsequent 
costs  can  then  be  dealt  with.  The  costs 
of  the  divorce  suit  will  be  included  in  the 
order  for  specific  performance  of  the 
agreement.  There  will  be  a  declaration 
to  the  effect  that  the  usual  covenants  do 
not  include  the  dum  casta  clause,  and 
there  must  be  an  order  for  payment  of 


the  arrears  of  the  annuity,  taking  credit 
for  the  amount  of  alimony  which  may 
have  been  paid  pending  the  litigation,  the 
amount  to  be  stated  in  the  order. 


Solicitors — Merediths  &  Co.,  agents  for  0.  J. 
Chesshyre,  Cheltenham,  for  plaintiff;  Darley 
&  Cumberland,  for  defendant. 
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Bill  of  Sale — Afier-acquired  Chattels-^ 
Bankruptcy  —  Discharge  —  Effect  of  Dis- 
charge on  BUI  of  Sale. 

Where  a  bill  of  sale  of  the  chattels  upon 
premises  contains  an  assignment  of  chattels 
which  may  subsequently  be  brought  upon 
the  premises,  and  the  grantor  of  the  bill  of 
sale  become  bankrupt  and  obtains  his  order 
of  discharge,  such  assignment  will  be  effec' 
tual  as  to  chaMets  brought  upon  the  premises 
by  the  grantor  after  obtaining  his  order  of 
discha/rge. 

Lyde  v.  Mynn  (1  Myl.  &  K.  683 ;  4 
Sim.  605)  followed.  Thompson  v.  Cohen 
(41  Law  J.  Rep.  Q.B.  221 ;  Law  Bep.  7 
Q.B.  527)  and  Cole  v.  Kemot  (41  Law  J. 
Rep.  Q.B.  221 ;  Law  Rep.  7  Q.B.  534  ») 
distinguished. 

On  the  25th  of  April,  1879,  a  biU  of 
sale  was  executed  by  the  plaintiff,  who 
carried  on  business  as  an  engineer  and 
tool  maker,  for  the  purpose  of  securing 
to  the  defendant  the  repayment  of  the 
sum  of  300Z.,  with  interest  at  ten  per  cent., 
o  wring  to  him  by  the  plaintiff. 

By  this  instrument  the  plaintiff  as- 
signed to  the  defendant  "  all  the  goods, 
chattels,  effects  and  things,  enumerated 
in  a  schedule  to  the  deed,  belonging  to 
the  plaintiff,  then  in,  upon  or  affixed  to 
the  messuage  and  premises  Nos.  21  and  22, 
Charles  Street,  Oakley  Street,  Lambeth  " 
(the  place  of  business  of  the  plaintiff), 
^*  and  all  other  goods,  chattels  and  effects 
which  might  be  therein,  or  which  might  at 
any  time  thereafter  be  brought  thereon  in 
addition  ttiereto  or  in  substitution  thereoi^ 
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or  any  of  them. "  lb  was  provided  that  the 
300Z.  and  interest  should  be  repaid  to  the 
defendant  in  six  equal  instalments,  extend- 
ing over  a  period  of  eighteen  months,  and 
if  default  should  be  made  in  the  payment 
of  such  instalments  or  any  of  them,  or  in 
case  the  said  goods  and  cluttteLs  should  be 
distrained  for  rent,  rates  or  taxes,  or  the 
plaintiff  should  become  bankrupt,  or  any 
proceeding  at  law  should  be  commenced 
against  the  plaintijQf  by  writ  of  summons 
or  otherwise,  or  the  said  goods,  chattels 
and  effects  should  not  be  insured  by  the 
plaintiff,  or  the  same  or  any  part  thereof 
should  be  removed  from  off  the  said  pre- 
mises contrary  to  the  covenants  and  pro- 
visoes thereinafter  contained,  then  the 
defendant,  his  executors,  administrators 
or  assigns  might  at  any  time  afterwards 
'*  enter  into  and  upon  the  said  messuage 
and  premises,  or  any  other  messuage  or 
tenement  or  place  where  the  same  g^ods, 
chattels  and  effects  should  then  be,  and 
take  possession  of  and  thenceforth  hold 
and  enjoy  the  said  goods,  chattels  and 
effects,  and  might  remove  or  not  remove 
the  same  at  his  or  their  discretion,  and  also 
might,  with  or  without  the  concurrence 
of  the  plaintiff,  his  executors  or  adminis- 
trators, at  any  time  after  such  default, 
absolutely  sell  the  said  goods,  chattels  and 
effects  and  every  part  thereof  by  public 
auction  or  private  contract."  The  goods 
enumerated  in  the  said  schedule  consisted 
of  certain  plant,  tools  and  machinery  used 
by  the  plaintiff  in  his  business  of  an  en- 
gineer and  tool  maker. 

On  the  16th  of  February,  1880,  the 
plaintiff  presented  his  petition  for  liquida- 
tion, and  on .  the  1st  of  April,  1880,  a 
certificate  of  discharge  was  granted  to 
him.  The  defendant  took  no  steps  in  the 
liquidation  to  prove  his  debt,  but  rested 
on  his  security.  After  receiving  his  dis- 
charge the  plaintiff  discontinued  his  busi- 
ness of  an  engineer  and  started  an  entirely 
new  business,  namely,  that  of  a  billiard 
slate  manufacturer,  and  acquired  new 
plant  and  stock  to  carry  it  on.  The 
plaintiff  continued  to  carry  on  his  new 
business  until  the  18th  of  May,  1881, 
when  the  defendant  entered  on  the  pre- 
mises and  seized  not  only  the  specific 
chattels  enumerated  in  the  schedule  to 
the  bill  of  sale,  bat  also  the  stock,  plant 


and  effects  of  the  billiard  slate  bnainees, 
and  advertised  the  whole  for  sale  by 
auction. 

The  plaintiff  now  moved  for  an  injunc- 
tion to  restrain  the  defendant,  his  servants 
and  agents,  from  continuing  in  possession 
of  the  slate  rubbing  benches  and  pre- 
pared and  other  slate  slabs  for  billiard 
tables,  and  other  effects  in  and  upon  the 
plaintiff's  premises,  and  from  advertising 
the  same  or  any  other  effects  whatsoever 
for  sale  by  public  auction  on  the  said  pre- 
mises, and  from  selling  by  public  aiu^on 
upon  the  said  premises  the  said  effects  or 
any  of  them,  or  any  other  effects  what- 
soever. 

Mr.  W,  Pearson  and  Mr.  E.  OuUer^  for 
the  plaintiff. — By  the  order  of  discharge 
the  debt  due  to  the  defendant  was  extin- 
guished, and  the  chattels  acquired  subse- 
quently to  its  extinguishment  cannot  be 
made  available  as  s^urity. 

OoU  V.  Kemot  (uhi  supra), 
reported  together  with 

Thompson  v.  Oohen  (ybi  supra), 
is  a  direct  authority  in  our  jhvour.    In 

Thompson  v.  Oohen  (ubi  supra) 
there  was  only  a  licence  to  seize  after- 
acquired  property,  but  in 

Oole  V.  Kemot  (uhi  supra) 
there  was,  as  there  is  here,  an  actual 
assignment  of  the  after-acquired  property. 
For  the  present  purpose  there  is  no  differ- 
ence between  a  bankruptcy  and  a  liquida- 
tion—-see 

Oarr  v.  Acraman,  11  Excb.  Rep.  566 ; 
25  Law  J.  Bep.  Exch.  90. 
The  object  of  the  order  of  discbarge  is  to 
enable  the  debtor  to  make  a  new  start  in 
life,  and  that  object  would  be  defeated  if 
a  security  of  this  kind  were  held  applic- 
able to  property  acquired  subsequently  to 
the  discharge. 

Mr,  E,  W.  Byrne,  for  the  defendant — 
No  doubt  the  order  of  discharge  would 
prevent  the  defendant  from  suing  for  the 
debt,  but  it  does  not  take  away  or  affect 
what  he  has  as  security — see 

Lyde  v.  Mywn  {ubi  supra), 
which,  I  submit,  governs  the  presmitcase. 
The  cases  cited  were  previous  to  the 
Judicature  Act,  and  the  effect  of  that  Act 
is,  that  whatever  was  theretofore  a  good 
cqriitable    assignment    is    now  a    good 
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legal  assig^menfc.     Moreover,  the  jadg- 
ments  in 

Oole  V.  Kemot  {ubi  mpra) 
and 

Thompson  v.  Cohen  (ubi  supra) 
only  establish  that  a  mere  licence  to 
seize  after-acqaired  chattels  as  secarity 
for  a  debt  is  co*eztensive  with  the  debt, 
and  therefore  cannot  be  exercised  after 
the  debt  is  barred  by  bankruptcy;  and 
they  merely  proceeded  upon  the  ground 
that  the  secarities  in  those  particnlar 
cases  were  not  sufficiently  specific  in  their 
terms  to  attach  to  after-acquired  property. 
The  recent  cases  of 

Lazarus  v.  Andrade,  49  Law  J.  Rep. 
C.P.  847 ;  Law  Rep.  5  C.P.  D.  318 ; 
and 

Leatham  v.  Amor^  47  Law  J.  Rep. 
Q.B.  681, 
are  express  authorities  that  where,  as 
here,  the  assignment  is  absolute,  and  not 
a  mere  agreement  to  assign,  and  the 
goods  are  sufficiently  specific  to  make  the 
assignment  operative  in  equity,  the  after- 
acquired  property  may  be  seized  under 
tiie  security. 

No  section  in   the   Bankruptcy  Act, 
1869,  can  be  referred  to  which  invalidates 
a  floating  security  of  this  kind ;  indeed, 
in  many  cases,  it  would  be  impossible  for 
a  man  to  start  afresh  in  business  if  he 
could  not  give  such  a  security. 
He  referred  also  to 
Holroyd  v.  Ma/rshaLl,  10  H.L.  Cas. 
191 ;  33  Law  J.  Rep.  Chanc.  193 ; 
and 

The  Bills  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31),  s.  4. 
Mr,  W,  Pearsoiiy  in  reply. — The  cases  of 
Lazarus  y.  Andrade  (vibi  supra) 
and 

Leaiham  v.  Amor  (ubi  supra) 
have  no  application,  because  in  each  of 
those  cases  tnere  had  been  no  bankruptcy ; 
the  debt  still  subsisted,  and  the  only 
question  was  whether  the  after-acquired 
chattels  were  comprised  in  the  security. 
So  in 

Lyde  V.  Mynn  (ubi  supra)  ; 
the  claim  upon  the  covenant  there  in 
question  was  one  which  at  that  time  was 
not  provable  in,  and  consequently  was 
not  affected  by,  the  bankruptcy  which  had 
taken  place. 
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Hall,  V.C. — Upon  the  first  question, 
as  to  the  injunction  asked  for  to  restrain 
a  sale  upon  the  premises,  it  seems  to  me 
that  this  security  is  not  framed  in  such  a 
way  as  to  authorise  any  sale  being  effected 
upon  the  property  which  was  in  the  pos- 
session of  the  debtor  at  the  time  when 
this  assignment  was  made.  It  contains 
an  authority  for  the  mortgagee  to  take 
possession  of,  and  thereafter  to  hold  and 
enjoy,  the  goods,  chattels  and  efiects,  and 
to  "  remove  or  not  remove  the  same  at 
^  his  discretion ;"  but  it  contains  no  autho- 
rity to  sell  the  chattels  upon  the  pre- 
mises, or  hold  an  auction  upon  the  pre- 
mises, so  as,  to  that  extent  and  for  that 
purpose,  to  divest  the  debtor  of  the  pos- 
session of  the  premises  for  the  purpose 
of  giving  effect  to  the  security.  That 
being  so,  it  appears  to  me  that  the  plain- 
tiff is  right  in  respect  of  that  portion  of 
his  case. 

As  regards  the  other  point  in  the  case, 
the  question  for  decision  appears  to  me 
to  be  one  of  considerable  difficulty.  The 
frame  of  the  deed  is  a  transfer  of  all 
chattels  which  were  then  on  the  premises, 
or  which  might  be  thereon,  or  which 
might  at  any  time  thereafter  be  brought 
thereon. 

That  language  is  unlimited  in  point  of 
time,  so  long  as  the  relations  between  the 
two  parties  to  the  instrument  subsist. 
In  terms  the  security  extends  to  the  pro- 
perty which  is  at  the  time  thereon,  or 
which  at  any  time  thereafter  may  be 
thereon. 

The  debtor  takes  proceedings  for  the 
parpose  of  liquidating  his  affairs  in  bank- 
ruptcy. Whatever  he  had  at  the  time, 
subject  to  the  rights  of  secured  creditors, 
passed  to  the  trustee  in  bankruptcy ;  and 
as  to  the  property  which  he  had  at  that 
time  there  is  no  question  that  the  se- 
cured creditor  has  his  security.  What  is 
in  contest  is  as  to  the  property  which 
the  debtor,  after  becoming  a  liquidating 
debtor,  acquired  since  the  time  when  he 
got  his  discharge,  and  the  question  is, 
whether  that  property  is  included  in  the 
security  or  not  for  the  benefit  of  the 
secured  creditor.  In  terms  the  security 
extends  to  and  includes  it:  it  is  there 
on  the  premises,  and  has,  within  the 
meaning  of  the  instrument,  been  brought 
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on  the  premises  in  addition  to  or  sabsti- 
tation  for  chattels  thereon  at  the  time  of 
the  assignment.     It  being  covered  by  the 
terms  of  the  deed,  the  debtor  says  that, 
notwithstanding  that,  the  debt  itself  has 
gone,  and  that  the  debt  having  gone,  the 
creditor  mast  thenceforth  and  from  that 
time  be  secured,  not  npon  what  he  (the 
debtor)  has  broaght  upon  the  land,  so  as 
to  fall  within  the  terms  of  the  secarity, 
but  upon  what  was   there  at   the   time 
when  he  got  his  discharge.     Now  upon 
that  point  the  authorities   which  have 
been  referred  to  do  not  apparently  dis- 
pose  of  the  question.     The  contention 
that  the  discharge  from  the  debt,  treat- 
ing it  as  a  debt,  has  the  effect  of  limit- 
ing the  security  so  that  it  should  not 
comprise  what,  according  to  its  terms,  it 
does  comprise — particularly  seeing  that 
there    is   an   option   to    the   debtor    as 
to  bringing  the  property  on  the  premises 
or  not,  so  as  to  fall  within  the  security 
— ^and    that    the    property   brought    on 
the   premises    should    be    distinguished 
from  what  was  already  there  by  reason 
of   the    extinction  of    the    security    so 
far  as  the  debt  is  concerned,  involves 
a  process  of    reasoning    which   I   con- 
fess   I    cannob   quite    follow.      I    have 
not  been  referred   to   anything  in  the 
Bankruptcy  Act  which  gives  it  such  an 
operation,  nor  upon  general  reasoning  do 
I  consider  that  it  has  been  shewn  that 
the  security  ought  to  be  dealt  with  in 
that  way.     Authorities    have    been   re* 
ferred  to,   and  particularly  the  case  of 
OoU  V.  Kemot   (reported  in  the  note  to 
Thompson  v.  Gohen) .  In  that  case,  no  doubt, 
there  was  an  assignment  of  ''all  and  sin- 
gular the  household  furniture,  stock-in- 
trade,  goods,  &c.,   which  were  then,  or 
which  might  during  the  continuance  of 
that  security,  by  substitution  or  other- 
wise, be  in  and  about  or  belonging  to  the 
messuages  and  premises  then  occupied 
by   the  plaintiff."      Mr.   Justice  Willes 
in  that  case  directed  the  jury  that  the 
defendant  had  no  right  under  his  bill  of 
sale  to  seize  any  property  acquired   by 
the  plaintiff  since  his  order  of  discharge, 
and  expressed  it  as  his  impression  that 
the  effect  of  the  plaintiff  *s  discharge  in 
bankruptcy  was  to  get  rid  of  the  colla- 
teral security  for  the  debt  which   was 


absolutely  barred  by  the  order  of  dis- 
charge in  bankruptcy. 

Now  that  general  proposition  is,  of 
coarse,  manifestly  a  great  deal  too  wide. 
The  security  itself  was  in  the  terms  which 
I  have  mentioned,  and  in  the  argument 
the  counsel  who  supported  the  rule  con- 
tended ''  that  the  authority  to  seize  being 
given  for  a  good  consideration  was  irrevo- 
cable ;  the  bankrupt  was  discharged  from 
the  debt,  but  the  debt  was  not  extin- 
guished, and  if  the  debt  still  existed, 
then  there  was  a  default  within  the  terms 
of  the  deed,  although  the  debtor  was 
only  morally  bound  and  not  legally ;  that 
the  security  remained,  although  the  debt 
was  barred  by  the  bankruptcy." 

The  Court  discharged  the  rule,  and 
Mr.  Justice  Mellor,  in  his  judgment  in 
Tliompaon  v.  GoJten,  afler  saying  that  he 
had  nothing  to  add  to  the  judgment  of 
Mr.  Justice  Blackburn,  continued  :  *'  But 
I  have  to  say  that  we  have  considered 
the  case  of  Ooh  v.  Keniot^  together  with 
this  case,  and  the  Court  are  all  satisfied 
that  the  two  cases  are  identical  in  prin- 
ciple, and  the  rule,  therefore,  in  that  case 
must  be  dischai^d." 

Then  Mr.  tfustice  Blackburn  says, 
'*  The  case  is  distinguishable  from  Lyde 
v<  Mynn,  which  was  much  pressed,  and 
properly  pressed,  upon  us.  In  the  pre- 
sent case  the  mortgagor,  having  executed 
the  above  deed,  filed  a  petition  for  liqui- 
dation, which,  as  I  have  already  said,  had 
the  same  effect  as  if  he  had  become 
a  bankrupt,  and  by  operation  of  the 
liquidation  he  was  discharged  from  the 
debt  altogether — the  debt  was,  in  fact, 
gone ;  "  and  in  his  judgment  Mr.  Jus- 
tice Blackburn  dealt  with  Lyde  v.  Mynn^ 
and  said  that  "  It  is  sufficient  to  say  that 
the  precise  point  does  not  arise  in  the 
present  case,  as  there  is  no  covenant  to 
transfer,  or  anything  amounting  to  an 
equitable  mortgage,  like  the  case  of  flbl- 
royd  V.  MarshalL  Here  is  a  simple  licence 
to  seize  after-acquired  goods  for  the  pur- 
pose of  selling  them  and  discharging  the 
debt,  and  the  debt  being  gone»  we  think 
.  the  collateral  licence  to  seize  goes  with 
the  principal  debt.  There  must,  there- 
fore, be  judgment  for  the  plaintiff." 

Now  Lyde  v.  Mynn  was  a  case  which 
was  decided  by  the  Vice-Chanoelior  Shad- 
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well,  and  afterwards  hj  Lord  Brougbam, 
who  thongbt  tbat  tbe  covenant  in  that 
case  was  not  discharged  by  tbe  bank- 
ruptcy. If  tbat  was  tbe  law  as  appli- 
cable to  that  case,  I  do  not  understand 
why  it  is  not  tbe  law  as  applicable  to  the 
case  now  before  tbe  Court,  notwithstand- 
ing tbat  Mr.  Justice  Blackbnm  thought 
fit  to  distinguish  it.  In  spite  of  tbe 
authority  of  Mr.  Justice  Blackburn  in 
favour  of  tbe  proposition,  I  do  not  see 
my  way  to  limit  down  the  security  to 
what  was  comprised  in  the  assignment  at 
tbe  time  of  tne  discbarge.  The  debtor 
has  given  this  security  in  terms  expressly 
extending  to  what  he  has  brought  upon 
the  premises,  and  that  being  so,  the  se- 
curity remains  for  whatever  was  com- 
prised within  it,  except  so  far  as  it  may 
have  been  varied.  I  do  not  see  my  way 
to  limit  tbe  security  down  in  the  way 
which  is  contended  for. 

Tbe  debtor  thought  fit  to  give  tbe 
security  extending  to  property  which  be 
might  bring  upon  tbe  premises,  and  so, 
in  like  manner,  he  thought  fit,  being  in 
possession  of  the  property,  to  bring  upon 
tbe  premises  this  other  property.  I  do 
not  see  what  authority  there  is  to  cut  it 
down. 

It  is  manifest  tbat  all  those  cases  which 
have  been  considered  have  been  considered 
and  dealt  with  in  the  way  in  which  they 
have,  by  reason  of  tbe  difierent  views 
of  Courts  of  equity  and  Courts  of  law 
as  to  tbe  operation  of  instruments  as 
effectually  dealing  with  property  non- 
existent^-the  Courts  of  law  refusing  to 
admit  its  existence  for  the  purposes  of 
transfer,  while  Courts  of  equity  have 
dealt  with  these  cases  as  being  as  effec- 
tual transfers  of  property  not  existing  as 
they  were  of  what  was  in  existence.  It 
appears  to  me,  npon  the  whole  case, 
that  the  plaintiff  has  not  made  out  to 
my  satisfaction  tbat  he  is  entitled  to 
have  tbe  sale  restrained  as  to  chattels 
brought  on  to  tbe  premises  by  himself 
since  be  obtained  his  order  of  discharge. 


Solicitors — Grneber  &  Co.,  for  plaintiff;  Hy.  Levy, 

for  defendant. 
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Leasehold  Interest  of  Bankrupt — Dis- 
claimer hy  Trustee  — Previous  Severance  of 
Tena/nfs  Fixtures — Special  Stipulation — 
Bankruptcy  Act^  1869,  s,  23. 

A  lease  contained  a  proviso  that  the 
tenant^  his  executors,  administrators  or  as- 
signs, might  remove  tenant* s  fixtures  at  any 
tvme  within  twelve  months  from  the  expira- 
tion or  other  sooner  determination  of  the 
term. 

The  tenanVs  trustee  in  liquidation  having 
sold  certain  tenanVs  fixtures,  ar^  after- 
wards disclaimed  the  tease, — 

Held,  that,  having  regard  to  the  pro- 
viso, the  disclaimer  had  not  the  usual 
effect,  by  virtue  of  sectioti  23  of  the  Bank- 
ruptcy Act,  1869,  of  surrendering  to  the 
lessor  the  tenant* s  fixtures  not  disannexed 
at  the  date  of  the  trustee's  appointment, 
and  that  the  trustee  was  entitled  to  them. 

Ex  parte  Brook  (48  Law  J.  Rep. 
Bankr.  22;  Law  Rep.  10  Ch.  D.  100) 
discussed. 

A  brickfield  was  leased  to  tbe  debtor 
Latham,  tbe  lease  containing  a  proviso 
that  tbe  lessee,  bis  executors,  adminis- 
trators or  assigns,  might,  during  the  con« 
tinnance,  or  within  twelve  months  from 
the  expiration  or  other  sooner  determina- 
tion of  tbe  term,  remove  any  buildings  or 
machinery  which  be  might  have  erected 
on  tbe  premises  for  trade  purposes. 

On  the  1st  of  March,  1881,  resolutions 
for  the  liquidation  of  Latham's  affairs 
were  passed,  and  a  trustee  was  appointed. 
On  the  18th  of  March  tbe  lessor  gave 
notice  to  the  trustee  to  disclaim.  On  the 
9th  of  April  tbe  tmstee  sold  certain  trade 
machinery  which  Latham  bad  erected  on 
the  property  leased  to  him,  and  on  the 
Idth  of  April  disclaimed  tbe  lease.  The 
lessor  having  moved  for  an  order  npon  the 
trustee  to  pay  him  the  proceeds  of  sale  of 
the  machinery,  the  County  Court  Judge 
held  tbat  tbe  trustee  had  a  right  to  dis- 
annex  the  machinery,  and  was  entitled  to 
tbe  proceeds.  From  that  order  tbe  lessor 
now  appealed. 
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Mr,  Be  Gex  and  Mr.  Glare^  for  the  ap- 
pellant.—Section  23  enacts  that  the 
disclaimer  shall  have  the  effect  of  a  sur- 
render from  the  date  of  the  order  of  ad. 
judication,  represented  in  this  case  by  the 
appointment  of  the  trustee.  This  proviso 
is  then  either  a  part  of  the  lease — in  which 
case,  upon  surrender,  the  machinery 
passed  to  the  surrenderee  from  the  date 
of  the  trustee's  appointment;  or  it  is  a 
distinct  contract — ^in  which  case,  by  sec- 
tion 23,  it  must  be  deemed  to  have  been 
determined  from  the  same  date.  It  has 
been  decided  in 

Ex  parte  Brook  (ubi  supra) 
that  the  effect  of  a  disclaimer  is  to  put  the 
trustee  in  the  position  of  having  never 
had   any  interest;   that  case,  therefore, 

and 

Ex  parte  Stephens ^  47  Law  J.  Bep. 
Bankr.  22 ;   Law  Rep.  7  Ch.  D. 
127, 
.  govern  the  present  one. 

Mr.  Winslow  and  Mr.  BardsweU^  for  the 
trustee. — Neither  in 

Ex  parte  Stephens  (ubi  swpra) 
nor  in 

Ex  parte  Brooh  (ubi  supra) 
was  there  any  special  stipulation  between 
lessor  and  lessee  as  regards  fixtures,  but 
in  this  case  there  is  just  such  a  special 
stipulation  as  Thesiger,  L.J.,  in  the  latter 
part  of  his  judgment  in 

Ex  parte  Brook  (ubi  svpra)^ 
referred  to  as  making  a  case  exceptional. 
We  submit  that  the  trustee  is  entitled  to 
the  proceeds  of  sale  of  the  machinery. 
They  also  cited 

Siansfield  v.   The  Mayor  of  Ports- 
mouth,  4  Com.  6.  Bep.  N.S.  120; 
27  Law  J.  Rep.  O.P.  124 ; 
Sumner  v.  Bromihw,  34  Law  J,  Rep. 
Q.B.  130. 
Mr.  Be  Gex,  in  reply. 

Bacon,  C.J. — The  only  question  before 
me  arises  upon  this  proviso.  The  argu- 
ment of  the  appellant  is  irresistible  as  far 
as  it  goes.  It  has  been  decided  that  a 
tenant's  right  to  remove  fixtures  is  what 
is  called  an  excrescence — a  wart,  but  still 
a  common  law  wart ;  but  it  is  part  of  the 
demise,  it  is  part  of  the  transaction  be- 
tween the  parties,  and  inseparable  from 
it,  and  when  a  surrender  tekes  place  that 


wart  goes  along  with  it.  How  does  that 
affect  a  case  where  the  parties,  cogniflant 
of  their  riffhte  (as  I  must  assume  they 
were  in  this  case),  and,  besides  that, 
keeping  in  contemplation  the  common 
law  right  as  to  the  removal  of  fixtures, 
enter  into  the  contract  contained  in 
the  proviso  which  is  here  referred  to? 
Is  that  to  be  treated  as  a  dead  letter  P 
That  IS  no  excrescence,  that  is  no 
fiction  of  the  law,  but  it  is  a  plain, 
substantial  proviso,  come  to  by  con- 
tract between  these  two  parties,  that  in 
certain  evente  the  lessee  shall  have  a 
right  to  remove  the  fixtures.  In  the 
trustee  in  liquidation  every  earthly  par- 
ticle of  interest  and  right  that  could  have 
been  asserted  by  the  lessee  is  vested. 
He  has  a  right  to  do  everything  that  the 
lessee  could  do.  He  had  a  right,  there- 
fore, before  he  disclaimed — not  before  he 
had  notice  to  disclaim — to  avail  himself 
of  this  proviso ;  and  when  he  afterwards 
disclaims  and  surrenders  to  the  lessor,  by 
what  operation  of  law,  by  what  form  of 
words,  does  he  say  at  the  same  time,  "  I 
release  and  surrender  to  you  the  contract 
you  have  entered  into,  by  which  you  say 
I  am  at  liberty  to  remove  these  tlungB  on 
certain  terms  "  ? 

Now  the  cases  are  perfectly  consistent, 
and  the  common  law  cases  within  their 
ambit  are  perfectly  consistent.  Siansfield 
V.  The  Mayor  of  Portsmouth  was  a  case 
plainly  within  the  jurisdiction  of  the 
Courts  of  common  law.  They  had  to 
construe  a  stipulation  in  a  written  agree- 
ment, and  they  did  construe  it  in  &vour 
of  the  right  of  the  tenant  to  do  that 
which  the  lessor  had  said  he  should  be  at 
liberty  to  do,  namely,  to  remove  such 
fixtures  as  were  not  connected  with  the 
shipbuilding  trade. 

But  the  case  most  relied  upon  is  the 
case  of  Ex  parte  Brooh,  in  which  Lord 
Justice  Thesiger  delivered  a  very  elaborate 
judgment;  but  it  is  quite  dear  that, 
although  his  attention  was  mainly  fixed 
upon  the  common  law  doctrine,  the  ex- 
crescence, and  the  consequences  of  the 
excrescence,  going  along  with  the  original 
member,  he  had  in  view  that  there  might 
be  a  contract  between  the  parties  that 
would  prevent  the  application  of  that 
law.     He  says  so  in  terms  which  cannot 
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be  misunderstood.  He  sajs  all  that  it 
was  necessary  to  have  decided  in  Ex  parte 
Stephens  was,  "  that  any  severance  which 
has  taken  place  after  the  date  when  the 
term  is  put  an  end  to,  for  all  purposes 
and  by  a  person  who,  like  a  trustee,  is  in 
the  position  of  never  having  had  any 
interest  in  the  term,  must  necessarily  be 
wrongful."  Is  the  trustee  here  a  person 
who  never  had  any  interest  P  What  has 
taken  from  him  the  right  contained 
in  the  proviso?  Then  in  a  later  pas- 
sage, keeping  in  view  the  same  thing, 
Lord  Justice  Thesiger  says,  speaking  of 
the  right  of  the  tenant  to  seU  his  fixtures 
and  to  remove  them  in  reasonable  time, 
''  Even  in  cases  where  the  landlord  exercises 
a  right  of  forfeiture,  and  the  tenant 
remains  on  the  premises  for  such  reason- 
able time  as  last  referred  to,  the  law 
would  presume  a  right  to  remove  tenant's 
fixtures  after  the  expiration  or  deter- 
mination of  the  tenancy.  But,  however 
that  may  be,  we  are  clearly  of  opinion 
that  the  case  of  a  surrender  of  a  lease  by 
a  tenant  while  tenant's  fixtures  remain 
affixed  to  the  freehold,  does  not,  either 
upon  principle  or  the  authority  of  de- 
cided cases,  give  any  right  to  the  tenant 
subsequently  to  remove  such  fixtures.  At 
the  date  of  the  surrender  they  form  part 
of  the  freehold,  and  the  law  has  no  right 
to  limilfthe  effect  of  the  surrender  by  ex- 
cluding from  it  that  which  legally  passes 
by  it,  and  which  has  not  been  excluded 
from  it  by  the  bargain  of  the  parties." 
Can  those  words  apply  in  the  face  of  this 
proviso — "  excluding  from  it  that  which 
legally  passes  by  it "  P  You  are  to  read 
the  surrender  not  only  as  a  surrender  of 
the  demise,  with  all  the  consequences 
of  that  surrender,  but  also  as  a  release  of 
the  beneficial  proviso  for  the  benefit  here 
of  the  creditors  of  the  bankrupt.  Within 
the  very  terms  of  the  qualification  of  the 
Lord  Justice,  perhaps  not  contemplating 
the  case  before  me,  but  speaking  gene- 
rally, it  applies  onlv  to  the  cases  which 
have  not  been  excluded  from  it  by  the 
bargain  of  the  parties.  Then  at  p.  Ill 
the  same  idea  is  kept  clearly  and  pointedly 
in  view,  where  the  learned  Judge  says, 
''The  effect,  therefore,  of  a  disclaimer 
generally  being  such  as  we  have  laid 
down,  and  there  being  in  the  agreement 
Vol.  60. — Ohano. 
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between  the  debtor  and  his  landlord  no 
special  stipulations  as  regards  fixtures 
which  make  this  case  in  any  way  excep- 
tional, the  necessary  conclusion  must  be 
that  the  respondent  by  disclaiming  the 
property  to  which  the  fixtures  ware  at- 
tached, after  his  sale  of  those  fixtures, 
constituted  himself  by  relation  a  wrong- 
doer in  respect  of  that  sale."  I  cannot 
leave  that  proviso  out  of  the  lease. 
Living  or  dead,  active  or  surrendered, 
nothing  has  been  surrendered  except  that 
which  the  landlord  could  properly  claim, 
and  by  his  own  plain  bai'gain  and  cove- 
nant the  proviso  amounts  to  this,  that  he 
had  agreed  that  the  lessee,  his  executors, 
administrators  or  assigns  might  at  any 
time  during  a  continuance  oi  the  term, 
or  within  twdve  months  from  the  expira- 
tion or  sooner  determination  thereof,  but 
not  afterwards,  remove  any  buildings  or 
machinery  which  he  or  they  might  have 
erected  on  the  premises  for  trade  pur- 
poses. It  is  admitted  on  both  sides  that 
the  buildings  and  machinery  here  in  ques- 
tion were  erected  during  the  term  and  for 
trade  purposes.  In  my  opinion  the  judg- 
ment appealed  from  is  perfectly  right  in 
giving  effect  to  that  proviso,  which  is 
wholly  unaffected  by  the  surrender,  and 
is  not  a  wart  or  excrescence,  but  a  con- 
tract between  the  parties,  which  the 
trustee  had  a  right  to  enforce,  and  having 
enforced  it  the  subsequent  surrender  does 
not  in  the  faintest  degree  affect  the  right 
which  he  has  so  acquired.  I  am  of  opinion, 
therefore,  that  the  decision  of  the  Court 
below  is  quite  right,  and  the  appeal  must 
be  dismissed  with  costs. 


Solicitors — Gregory,  Eowcliffes  &  Co.,  agents  fbf 
Scott  &  Ellifi,  Wigan,  for  appellant ;  Chas.  X. 
Bicker,  agent  for  Kobert  Stnart,  Wigan,  for  the 
trustee. 
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Fry  J  T 

1QQ1    '    l^**    ^«    THE    ALBION    ASSURANCE 

A       2j      society;  e«jpar<6  BROWN. 

Gom'panies  Act,  1862 — Zt/e  Jn^wronce — 
Articles  of  Association  —  Oonstrxiction  — 
Contributory-^Policy'holders. 

Where  the  constitution  of  a  life  insurance 
society  was  such  that  participating  policy^ 
holders  were  liable  as  contributories  after 
shareholders^  it  was  held  an  the  construe- 
tion  of  the  articles  that  a  policy-holder  who 
had  assigned  his  policy  before  the  winding- 
up  was  not  liable  aa  contributory. 

It  bad  been  determined  in  tbe  windinff- 
np  of  tbe  Albion  Assurance  Society  (1) 
on  tbe  construction  of  tbe  memorandum 
and  articles  of  association  of  tbe  society, 
and  the  form  of  proposal  used  and  policieB 
issued  by  tbe  society,  tbat  participating 
policy -bolders  are  liable  as  contributories ; 
but  tbat  (2)  tbey  are  only  liable  after 
sbarebolders.  It  was  found  tbat  sufficient 
would  not  be  received  from  tbe  sbare- 
bolders to  defray  tbe  expense  of  tbe 
winding-up,  and  a  call  was  made  on  tbe 
policy-bolders.  Tbis  was  an  application 
by  Mr.  Wilson  Brown,  wbo  bad  been  placed 
on  tbe  list  of  contributories  as  parti- 
cipating policy-bolder,  to  be  removed,  on 
the  ground  tbat  be  ceased  to  be  a  policy- 
bolder  before  tbe  commencement  of  tbe 
winding-up. 

In  October,  1866,  tbe  policy  in  respect 
of  wbiob  Mr.  Brown  was  placed  on  tbe 
list  of  contributories  was  issued  to  bim 
on  bis  own  life,  insuring  tbe  sum  of  400Z., 
and  his  name  was  placed  on  tbe  register 
of  insurance  members.  In  May,  1867, 
be  assigned  tbe  policy  to  Elias  Voogbt 
by  way  of  mortgage,  and  notice  was 
given  to  tbe  society  of  tbe  assignment. 
In  March,  1873,  Mr.  Brown  presented  a 
petition  for  liquidation  of  bis  affairs  by 
arrangement,  on  which  an  order  was  made 
and  a  trustee  appointed.  In  February, 
1874,  tbe  mortgagee,  under  a  power  of 
sale,  assigned  tbe  policy  to  Messrs.  Sedg- 
wick &  Woolcombe,  who  from  that  time 
paid  the  premiums  on  it.  The  society 
was  ordered  to  be  wound  up,  and  Messrs. 

(1)  Jn«.s/'  ns  CafiCt  48  Law  J.  Eep.  Chanc.  607 ; 
Law  Rep.  12  Ch.  D.  239. 

(2)  Law  Rep.  16  Ch.  D.  S3. 


Sedgwick  &  Woolcombe  piOTed  in  the 
winding-up  for  135Z.  Ids.^  the  estimatod 
value  of  the  poUoy. 

Mr.  Brown's  name  remained  on  ilie 
reeister  of  assoranoe  members,  and  no 
other  person's  name  was  ever  placed  on 
the  register  in  respect  of  tbe  policy. 

The  society  was  registered  as  an  nn- 
limited  company  in  November,  1863.  The 
memorandum  of  association  of  the  socielj 
stated  tbe  objects  of  tbe  society  in  terms 
which  embraced  tbe  ordinary  boainaM  of 
a  life  insurance  company,  and  that  the 
liability  of  tbe  members  was  nnlimited, 
and  fixed  the  capital  of  the  companj  as 
50,000Z.  divided  into  102.  shares. 

The  articles  of  association  pmmded 
tbat  tbe  company  should  consist  of  two 
classes  of  members,  sbardiolders  and 
participating  policy-bolders,  and  in  cer- 
tain eyents  for  turning  the  society  into  a 
mutual  company  and  tbe  ertJngaisbmimt 
of  the  shares  by  purchase  oat  of  the  ac- 
cumulated profits  of  tbe  business.  The 
other  relcTant  provisions  of  the  articles 
are  sufficiently  referred  to  in  the  judg- 
ment. 

Mr.  Vernon-Smith  (Mr.  North  with 
bim)  argued  that  the  general  scheme  ol 
tbe  society's  constitution  was  that  a 
policy-bolder  wbo  by  assignment  ceased 
to  have  any  benefit  in  tbe  policy  ceased 
to  be  a  member,  and  to  be  liable  to  con- 
tribute irrespectively  of  whether  ■^T^'oa 
else  became  a  member  in  bis  place,  than 
was  no  analogy  between  liability  in  rs- 
spect  of  shares  and  in  respect  of  poiioies ; 
for,  from  the  nature  of  the  properly,  the 
share  was  intended  to  exist  for  the 
benefit  and  at  tbe  liability  of  some  one  so 
long  as  tbe  company  existed;  while  a 
policy  must  drop  at  some  time.  Moreover, 
tbe  liability  of  tbe  shareholders  was  lega- 
lated  by  the  general  law ;  but  a  pobej- 
bolder  was  only  liable  by  virtue  of  a 
special  contract,  and  the  Ck>art  would  not 
extend  bis  liability  beyond  the  words  of 
bis  contract. 

Mr.  Olasse  and  Mr.  Boome^  for  the 
liquidator,  contended  tbat  Mr.  Brown  had 
agreed  to  become  a  member  within  the 
meaning  of  the  23rd  section  of  the  Com- 
panies Act,  1862,  and  so  long  as  his  pohcj 
subsisted  be  could  not   oease  to  be  a 
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member,  and  as  Bach  liable  till  some  one 
else  was  Bubstitaied  on  the  register  of 
members — 

The  Imperial  Mereantile  AasociaHon; 

Owiii's   Oase,  87  Iaw    J.    Rep. 

Ghana    629;    Law   Bep.  6    £q. 

455. 

Fbt,  J.,  said — ^The  question  I  hare  now 
to  determine  is  one  upon  the  oonstmction 
of  the  articles  of  association  of  the  Albion 
Assaranoe  Society,  because  the  policy- 
holder has  made  himself  liable  to  the  pro- 
visions of  the  articles  of  association. 

That  qaestion  is  this:  Does  a  policy- 
holder wno  has  assigned  his  interest  m 
his  policy,  and  ther^y  ceased  to  be  en- 
titled to  hold  the  policy,  cease  to  be  liable 
as  a  member  of  the  company  P 

In  the  first  place,  the  interpretation 
olaose  says,  "  Assnrance  members  means 
every  person  for  the  time  being  holding 
a  BobsiBting  policy  of  assurance  with  tli^ 
company  for  the  whole  term  of  life  on 
the  terms  of  participating  in  the  profits 
of  the  company,  ana  duly  registered  as  a 
member  of  the  company."  That  means, 
in  my  judgment,  that  while  he  holds  he 
is  a  member,  and  when  he  does  not  hold 
he  is  not  a  member.  I  turn  then  to  the 
snbseqnent  clauses  which  bear  upon  the 
question,  and  find  that  by  the  second 
article  the  company  is  made  to  consist  of 
two  classes  of  members,  shareholders  and 
as  members  for  the  time  being  only  as- 
surance members. 

Then  at  clause  13  I  find  that  the  net 
profits  were  to  be  apportioned  as  to  one- 
fourth  among  the  shimholders,  and  as  to 
the  other  three-fourths  among  the  holders 
of  such  participating  policies  as  should 
be  subsisting :  it  follows  that  if  the  person 
who  took  out  the  policy  continues  a 
member,  notwithstanmng  an  assignment, 
the  assignee  would  take  the  benefit  while 
the  assignor  remained  liable.  Then  I 
observe  uiere  is  another  series  of  clauses, 
beginning  at  article  16,  which  provide,  in 
effect,  that  the  holder  is  to  take  the 
bonuses  and  elect  in  what  manner  they 
are  to  be  taken,  all  which  shew  that  the 
holder  is  to  have  the  benefit. 

Then  again,  in  clause  52,  which  pro- 
vides for  the  mode  of  calling  extraordi- 
nary  general  meetmgs,  I  find  persons 


ri5 


entitled  to  call  such  meetings  to  be 
*^  members  of  the  company,  not  less  than 
nine  in  number,  holding  in  the  aggregate 
not  less  than  500  shares,  or  assurances  in 
the  company  to  the  amount  of  5,0002.,  or 
not  less  thfm  250  shares,  and  also  assur- 
ances  to  the  amount  of  2,500{."  It  would 
be  a  very  improbable  construction  to  put 
on  that  article,  that  it  should  apply  to 
persons  who  had  assigned  their  policies. 

In  article  91  I  find  that  the  qualifica- 
tions for  the  office  of  director  were  that 
he  should  hold  in  his  own  right  fifty 
shares,  or  an  assurance  in  the  company 
for  the  whole  term  of  life  in  the  sum  of 
1,000Z.  Again,  if  a  person  who  had  as- 
signed remained  a  member,  he  was  incap- 
able of  serving  the  office  of  director. 

In  article  147  I  find  a  provision  for 
the  forfeiture  of  policies.  Now  it  appears 
to  me  plain  that  it  is  against  ordinary 
common  sense  to  hold  that  a  person  who 
had  his  policy  forfeited  remained  a  mem- 
ber incapable  of  deriving  any  benefit. 
And  if  forfeiture  exting^mshes  the  liabi- 
lity, it  is  difficult  to  see  why  assignment 
should  not. 

Lastly,  in  section  158  and  the  two  fol- 
lowing articles,  I  find  provisions  which 
enable  a  person  by  transfer  or  devolution 
to  become  a  member  of  the  society.  I 
do  not  mean  to  suggest  that  by  mere 
assignment  the  assignee  became  a  mem- 
ber ;  but  those  provisions  enable  him  to 
become  one,  and  thereby  to  participate  in 
the  profits  and  assume  the  liability  of 
membership. 

Those  aHdcles  seem  to  me  all  consistent 
with  the  interpretation  clause,  and  all 
tend  to  shew  that  the  scheme  and  object 
was,  that  the  holder  for  the  time  being 
should  be  liable,  and  when  he  ceased  to 
hold  should  also  cease  to  be  liable. 

I  find  also  that  Lord  Justice  James, 
when  another  question  in  the  winding-up 
came  before  him,  expressed  himself  in  a 
way  which  seems  to  me  to  be  entirely 
consistent  with  what  I  have  just  said. 
He  says,  ''The  clause  making  them'* 
(the  participating  policy-holders)  "  mem- 
bers, was  only  to  give  them  control  over 
the  funds  which  would  be  applicable  for 
their  pohdes.  These  provisions  do  not 
seem  to  me  to  be  sufficient  to  imply 
that  (he  mutual  liabilitieB  were  different 
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from  those  in  ordinary  offices."  Now  it 
is  plain  that  that  applies  to  persons  who 
have  existing  interests  in  policies,  not  to 
persons  who  were  interested  in  policies 
which  they  have  ceased  to  have  any 
benefit  in.  I  hold,  therefore,  that  Mr. 
Brown  having  ceased  by  assignment,  a 
notice  of  which  was  dnly  entered  in  the 
books  of  the  company,  to  be  interested  in 
his  policy,  ceased  also  to  be  a  member  of 
the  company. 

It  is  then  said  that  it  is  impossible  to 
relieve  Mr.  Brown  till  some  person  is 
placed  on  the  register  of  members  in  his 
stead.  And  the  cases  cited  do  not  appear 
to  me  to  be  any  anthority  in  the  present 
case ;  because,  as  I  have  pointed  out,  th^ 
question  simply  is.  What  was  the  contract 
between  the  company  and  the  policy- 
holder P  If  ifc  were  that  he  should  be  a 
member  so  long  as  he  held  his  policy, 
by  the  mere  effect  of  assigning  he  ceased 
to  be  a  member. 

In  Gurtis^a  Oase  the  applicant  had  taken 
shares  and  was  daly  registered  in  the 
ordinary  way,  and  could  not  be  relieved 
from  his  liability  till  he  had  proved  that 
he  had  transferred  to  another  person  who 
was  liable,  and  he  could  only  prove  that 
in  the  presence  of  a  transferee.  I  must 
make  an  order  to  remove  Mr.  Brown's 
name  from  the  list  of  contributories. 


Solieiton— W.  Moon,  agent  fop  Robert  Taylor 
Campion,  Exeter,  for  applicant ;  George  Blag- 
den,  for  respondent. 


Pbt,  J. 
1881 
June 


r,J.      1 
181.        \ 
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In  re  chaston. 

CHASTON  v.  SEAGO. 


WxR  —  Oonstructton  —  "  Others''  — 
"  Paid  '* — Accretion — Uncertainty, 

A  testator^  in  ccue  of  the  death  of  any  of 
hii  children  without  leaving  wmm,  b^ore 
payment  of  any  part  of  reversionary  lega^ 
deSj  directed  such  parts  to  he  divided  among 
the  others  and  other  of  them^  amd  in  case  of 
the  death  of  a  child  lea/ving  issue  hefore 
such  payment^  he  directed  such  parts  to  he 
diviaed  among  the  children  (^  st^h  child:— 


Held,  first,  that  ^'payment "  referred  io  (he 
time  when  the  shares  given  over  heeame 
payable^  and  the  gift  over  was  not  voiifar 
uncertainty;  secondly,  that  ^* others''  meant 
children  other  than  those  who  had  died 
without  leaving  issue  ;  thirdly,  that  the  gift 
over  applied  to  accrued  as  well  as  original 
shares. 

This  was  a  Special  Case  to  determine 
questions  under  the  will  of  John  Chaston, 
who  died  in  1827.  He  eave  his  real  estate 
to  his  wife  during  widowhood,  with  re- 
mainder to  his  trustees  on  trust  for  sale. 
He  directed  his  trustees  to  set  apart  a  sum 
of  320{.,  and  bequeathed  the  residue  of  his 
personaliiy  to  them  on  trust  to  pay  the 
mcome  to   his   wife  during  widowhood, 
and  after  her  second  marriage  to  provide 
an  annuity  of  lOOZ.  for  her.     Subject  io 
the  annuity  given  to  his  wife  on  her  death 
or  marrying  again,  he  directed  his  trasiees 
to  divide  the  proceeds  of  his  real  and 
personal  estate  mto  nine  equal  shares  and 
to  pay  one  of  such  shares  to  each  of  eight 
out  of  his  nine  children  by  name.    He 
directed  his  trustees  to  add  the  8202.  to 
the  ninth  share,  invest  it  and  hold  it  in 
trust  for  his  other  child  Robert  for  life. 
The    will    then  proceeded    as   foIlowB: 
"  In  oase  of  the  death  of  any  one  or  more 
of  my  said  sons  and  daughters  before  the 
said  legacies  and  bequeste  hereinbefore 
by  me  g^ven  and  bequeathed  to  them,  or 
any  paH  thereof,  shall  have  been  paid  to 
him  or  them  so  dying,  or  of  the  dieath  of 
my  said  son  Robert  before  the  said  divi- 
dends, interest  and  inoome  arising  from 
tiie  said  trust  moneys,  stocks,  funds  and 
securities  in  which  a  life  interest  is  herein- 
before g^ven  to  him,  shall  become  due  and 
payable,  without  leaving  issue  lawfully 
begotten,  then  my  said  executors  ai^ 
trustees,  and  the  survivors  and  survivor 
of  them,  and  the  executors  or  adminis- 
trators of  the  survivor  of  them  shall  stand 
and  be  possessed  of  the  said  legacies  and 
bequests  of  him,  her  or  them  so  dying, 
or  so  much  thereof  as  shall  not  have  been 
paid  to  him,  her  or  them,  and  of  the  ssid 
moneys  hereinbefore  directed  by  me  to  be 
put  and  continued  out  at  interest  for 
the  benefit  of  my  said  son  Robert:  in 
trust  for  the  others  and  other  of  them,  to 
be  e(}ually  divided  between  them  n^  stid 
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children  (if  more  than  one),  share  and 
share  alike,  and  to  be  payable  and  paid  to 
him,  her  or  them  respectiyely  at  the  time 
or  respectiye  times  hereinbefore  appointed 
for  the  payment  of  his,  her,  and  their 
original  share  and  shares,  and  in  case  of 
the  death  of  any  one  or  more  of  them 
my  said  sons  and  daughters  leaying  issue, 
that  they,  my  said  executors  and  trustees, 
and  the  suryiyors  and  suryiyor  of  them 
and  executors  and  administrators  of  such 
suryiyor,  shall  stand  and  be  possessed  of 
the  legacy  and  bequest,  or  legacies  and 
bequests,  of  the  aibresaid  trust  money, 
stocks,  funds  and  securities  of  him,  her  or 
them  so  dying,  or  so  much  thereof  as  shall 
not  haye  been  paid  to  him,  her  or  them 
so  dying,  for  his,  her  or  their  child  or 
children  respectiyely,  to  be  equally  di- 
yided  between  them,  as  well  as  to  the 
original  share  or  shares  (or  such  part 
thereof  as  shall  not  haye  been  receiyed  by 
them)  of  their  fathers  or  mothers  re- 
spectiyely as  any  additional  share  or 
shares  in  the  eyent  of  the  decease  of  any 
one  or  more  of  them  my  said  childreu, 
without  haying  receiyed  all  or  some  part 
of  his  or  her  share  or  respectiye  shares." 

The  testator's  wife  suryiyed  him.  She 
died  in  1832,  without  marrying  again* 
All  the  nine  children  of  the  testator  sur- 
yiyed her.  The  testator's  son  Robert 
Chasten  died  in  Noyember,  1879,  without 
issue.  The  plaintiff  Daniel  Ghaston  was 
the  only  one  of  the  testator's  children 
who  suryiyed  Robert.  Of  the  other  seyen, 
two — Alfred  and  Benjamin — left  no  issue. 
The  other  fiye — ^John  Browne  Ghaston, 
Mary  Browne  Watling,  GFeorge  Ghaston, 
Sarah  (lowing  and  Ann  Elizabeth  Shear- 
ing-'left  children  or  remoter  issue. 

The  questions  submitted  for  the  opinion 
of  the  Gourt  were  for  the  purpose  of 
determining  to  whom,  and  in  what  pro- 

Ertions,  Robert  Ghaston's  share  ought  to 
paid. 

Mr.  Gfkuae  and  Mr,  BealSy  for  the  plaintiff, 
contended  that  the  word  '^others  "  must 
be  cut  down  to  mean  those  snryiying  at 
the  time  the  gift  oyer  took  effect,  and  that 
the  plaintiff  took  the  whole  of  Robert's 
share. 

Mr,  FartoeUf  for  the  defendant  Seago 
(the  representatiye  of  John,  one  of  the 


testator's  children,  who  had  died  leaying 
issue),  contended  that  the  share  of  Robert 
was  diyisible  into  eighths,  and  went  among 
all  the  other  eight  children  of  the  testator, 
and  the  word  '*  others  "  must  be  taken 
literally ;  secondly,  that  the  gifts  oyer  of 
the  shares,  whether  original  or  accrued, 
of  the  children,  other  than  Robert,  inas- 
much as  they  were  to  take  effect  on  death 
before  the  time  of  payment^  not  the  time 
of  being  due  or  payable,  referred  to  an 
indefinite  time,  and  were  yoid  for  uncer- 
tainty, and  therefore  the  representatiyes 
of  all  the  deceased  children  took — 

Minora  y.  BatHson^  46  Law  J.  Rep. 

Ghanc.  2 ;  Law  Rep.  1  App.  Gas. 

428; 
Johnson  y.  Orooh,  48  Law  J.  Rep. 

Ghanc.  777 ;  Iaw  Rep.  12  Gh.  D. 

639; 
Oolluon  y.  Barber ^  48  Law  J.  Rep. 

Ghanc.  720;  Law  Rep.  12  Gh.  D. 

834; 
Biibh  y.  PadtoicJcy  49  Law  J.  Rep. 

Ghanc.  178 ;  Law  Rep.  13  Gh.  D. 

578; 
Oambridge  y.  Botts,  25  Beay.  409  ; 
In  re  WiUmofs  Trusts,  38  Law  J. 

Rep.   Ghanc.   275  ;  Law  Rep.   7 

Eq.  532 ; 
Martin  y.  Martin,  35  Law  J.  Rep. 

Ghanc.  679  ;  Law  Rep.  2  Eq.  404 ; 
Theobald  on  Wills,  p.  367. 
Mr,  Langworihy,  for  the  representatiye 
of  Alfred  and  Benjamin  Ghaston,  con- 
tended also  that  the  share  of  Robert  was 
diyisible  into  eight  parts,  and  that  either 
the  gifts  of  the  other  shares  oyer  did  not 
apply  to  accrued  shares  or  were  yoid  for 
uncertainty— 

Haydim  y.    Hose,  39  Law  J.   Rep. 

Ghanc.   688;    Law  Rep.  10  Eq. 

224. 
Mr,  Gookson  and  Mr,  Bunting,  for 
children  of  deceased  children  of  the 
testator,  contended  that  the  gifts  oyer 
referred  to  times  when  the  legacies  or 
any  parts  of  them  became  payable,  and 
not  to  the  time  of  actual  payment.  The 
Gourt  would  put  such  a  construction  on 
the  words  as  would  preyent  the  gifts  oyer 
being  yoid  for  uncertainty,  and  the  word 
''  others"  meant  either  all  the  children,  Hy- 
ing, or  dead  leaying  issue  at  the  time  the 
gift  oyer  took  effect,  or  all  the  other  chil- 
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dren  ;  on  either  coiiBtraction,  the  share  of 
Robert  would  be  divisible  into  six  parts, 
one  of  which  would  go  to  the  plaintiff  and 
one  to  the  children  of  each  child  who  had 
died  leaving  issue.  They  referred,  in  ad- 
dition to  the  above  authorities,  to 

HtUcheon  v.  Mcmnmgton^  1  Yes.  jun. 

366; 
Elwin  V.  Ehom,  8  Ves.  647 ; 
OcukeU  V.  Harmon,  11  Yes.  489 ; 
In  re  ArrofwamitWa  TrusU,  2  De  Gex, 
F.   &  J.  474;    29   Law  J.  Bep. 
Chanc.774;  30  ibid.  148. 
Mr,  Qlcuse,  in  reply,  referred  to 

EoherU  v.   Yotdej  49  Law  J.  Bep. 
Chano.  744. 

Fbt,  J.,  stated  the  facts  and  read  the 
clause  in  the  will  above  set  out,  and  said 
— The  question  is,  to  whom  is  the  gift 
over  P  It  is  to  "  the  others  and  other  of 
my  said  children."  Other  than  whom  P 
Prima  facie  it  would  seem  to  mean  other 
than  the  child  who  has  died,  or,  to  take 
the  particular  case,  other  than  Robert,  in 
which  case  it  would  go  over  to  the  eight. 
But  the  difficulty  in  the  way  of  that  con- 
struction is  this,  that  the  testator  has 
contemplated  that  the  class  to  whom  it 
is  to  go  over  will  be  or  may  be  a  diminish- 
ing class,  and  may  consist  of  one  person 
only  ;  because  it  is  to  go  to  the  others  or 
other,  and  to  be  equaUy  divided  between 
them  if  more  than  one.  It  cannot^ 
therefore,  in  my  judgment,  include 
the  whole  of  the  children  other  than 
the  child  on  whose  death  the  effect  is 
to  take  place.  I  must  introduce  some 
words  of  contingency,  or  in  some  wav 
make  the  class  one  which  may  diminisn 
by  death  or  by  some  other  event.  It  is 
suggested  on  the  part  of  the  plaintiff  that 
the  words,  therefore,  should  be  read  "  sur- 
vivors or  survivor,"  and,  of  course,  that 
would  diminish  the  class,  and  would 
render  sensible  the  expression  ''if  more 
than  one."  It  is  suggested,  on  the  other 
hand,  that  the  class  consists  of  all  the 
children  other  than  those  who  are  entitled 
in  the  class  of  the  children  who  may  die  ; 
that  is  to  say,  all  the  children  other  than 
the  children  who  die  or  have  died  without 
leaving  lawful  issue ;  and  as  that  would 
be  a  diminishing  class  full  effect  would 
be  given  to  the  words  "if  more  than 


one."  It  is  not  very  easy,  perhaps^  to 
choose  between  the  two,  but  I  think  tlie 
latter  is  the  better  construction;  and 
therefore  I  think  that  the  words  "  othen 
and  other  "  mean  my  children  other  than 
those  upon  whose  death  the  gift  over  k 
to  ti^e  effect.  The  result  is,  that^  in  my 
judgment,  Alfred  and  Benjamin  having 
died  before  Bobert,  and  having  been 
children  in  the  class  on  whose  death  thai 
gift  over  might  take  effect^  will  take 
nothing  under  the  gift  over  on  the  death 
of  Bobert ;  and  consequently  that  on  the 
death  of  Bobert  his  share  wae  divisible 
into  six  parts. 

One  of  those  shares  of  coorae  will  be 
taken  by  John,  and  John  died  leaving 
issue ;  and  thereupon  arises  the  second 
qnestiony  which  is  a  question  to  be  deter, 
mined  on  the  second  gift  over.  The 
question  upon  that  is  twofold :  in  the 
first  place,  does  the  gift  over  relate  to  the 
added  shares  or  aoomed  shares? — does 
the  gift  over  relate  only  to  the  (nr^;inal 
ninth  taken  by  John,  or  does  it  relate  to 
the  gift  of  the  share  of  Bobert's  shares 
which  is  also  taken  by  John  P 

Now  the  words  must  be  had  reoonrae 
to  to  answer  that  enquiry.  The  words 
are  these :  "  In  case  of  the  death  of  one 
or  more  of  them  my  said  sons  and 
daughters,  leaving  issue  lawfully  begotten, 
that  they,  my  said  executors  and  trostees, 
and  the  survivors  and  survivor  of  them, 
and  the  executors  and  administrators  of 
such  survivor,  shall  stand  and  be  pos- 
sessed of  the  legacy  and  bequest  or  kga* 
cies  and  bequMts  of  the  aroresaid  trust 
moneys,  stock,  funds  and  seonritieB  of 
him,  her  or  them  so  dying,  or  so  msdi 
thereof  as  shall  not  have  been  paid  to 
him,  her  or  them  so  dying,  for  his,  her  or 
their  child  or  children."  In  the  first 
place  I  find  words  of  plurality — legacy  or 
legacies,  bequest  or  bequests.  If  the 
gift  over  is  to  apply  onlv  to  the  original 
share  there  is  no  meaning  in  the  added 
words.  If  the  added  words  are  tfasfe  I 
must  give  them  some  meaning ;  and  Ises 
no  meaning  so  natural  as  to  apply  them 
to  the  gifts  of  the  aoomed  shares.  Fur- 
ther than  that  there  is  this  obser?it»m, 
that  the  clause  would  apply  equally  to 
Bobert  and  all  the  others,  beoaoae  Bmrt 
died  without  leaving  lawful  ismie^  and 
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anofeher  child  might  die  withont  leaving 
lawftil  iaene ;  and  l^e  testator,  when  he 
oomea  to  deal  with  the  disposition  of  the 
property  nnder  the  second  gift  over,  says 
that  the  shares  are  to  be  equal  as  well  in 
relation  "  to  the  original  share  or  shares 
(or  snoh  part  thereof  as  shall  not  have 
been  received  hj  them)  of  their  fathers 
or  mothers  respectively  as  any  additional 
share  or  shares."  Therefore  I  have  in  the 
subsequent  part  of  the  clause  an  express 
refiarenoe  to  the  accrued  or  added  shares. 
Li  my  judgment,  therefore,  it  is  perfectly 
plain  that  that  clause  does  operate  upon 
the  added  as  well  as  the  origmal  shares. 

The  second  question  which  arises  is 
this:  Is  the  gift  over  void  for  uncer- 
tainty P  The  gift  over  is  of  the  bequests, 
or  so  much  thereof  as  shall  not  have  been 
paid  to  him,  her  or  them  so  dying.  I 
find  that  explained  by  the  subsequent 
clause,  in  these  words :  ''  Such  part  thereof 
as  shall  not  have  been  received  by  them." 
The  first  question  is  this :  What  is  the 
meaning  of  the  words  "received  by 
them  "  or  "  paid  to  them  "  in  this  clause  ? 
Upon  the  words  of  this  will  itself  I  come 
to  the  conclusion  that  '*paid"  and 
"received"  refer  not  to  the  time  of 
actual  payment  or  receipt,  but  to  the 
time  when  the  payment  or  receipt  ought 
to  be  made ;  and  I  come  to  that  conclusion 
very  much  for  this  reason,  that  in  the 
previous  clause  I  have  found  a  reference 
to  the  shares  or  parts  of  the  shares  which 
have  not  been  paid,  and  I  find  that  they 
are  to  be  payable  and  paid  at  the  times 
respectively  hereinbefore  appointed  for  the 
payment  of  the  original  shares.  I  cannot 
help  thinking  that  the  reference  to  the  time 
appointed  and  the  reference  to  payment 
really  relate  to  the  same  thing,  and  that 
the  testator  by  payment  meant  the  time  ap- 
pointed for  payment.  Further  than  that, 
it  is  to  be  observed  that  a  point  almost 
precisely  similar  received  the  adjudication 
of  the  Court  in  In  re  ArrowsmUh's  Tru8t$ 
(which  is  only  reported  in  29  Law  Journal) ; 
and  there  Vice-Chancellor  Kindersley 
made  this  observation,  that  if  the  widow 
had  been  entitled  to  a  life  interest  in  the 
fund,  beyond  all  doubt  her  death  would 
have  been  the  moment  of  payment.  But 
there,  that  not  applying  either  to  the 
whole  or  part  of  the  property,  he  held 


the  words  ''dying  before  receiving  the 
share  "  was  the  termination  of  the  period 
the  law  usuaUy  allows  to  executors  for 
the  payment  of  legacies — that  is,  twelve 
months  from  the  t^tator's  death.  That 
case  went  to  the  Court  of  Appeal,  and 
the  Court  of  Appeal  affirmed  the  decision 
of  the  Vice-Chancellor,  Lord  Justice 
Turner  indicating  a  doubt  on  this  ques- 
tion :  supposing  the  executors  had  been 
in  a  condition  to  pay  the  legacies  before 
the  expiration  of  the  year,  he  seemed  to 
think  that  probably  tne  person  who  died 
after  the  period  when  they  might  have 
been  paid,  and  before  the  expirfS^ion  of  a 
year,  would  not  lose  the  legacy.  The 
Lord  Justice  Knight-Bruce  agreed  with 
Vice-Chancellor  Kindersley.  I  had  te 
consider  the  same  point  in  that  case  of 
OoUison  V.  Barbery  or  a  very  similar  one, 
upon  the  words  "  division  of  the  estate," 
and  I  came  te  the  conclusion  upon  the 
authority  of  that  case,  and  upon  the 
language  of  Lord  Selbome  in  the  House 
of  Loids,  that  the  words  "  received  "  or 
"  paid  "  ought  to  be  read  with  reference 
to  the  period  at  which  the  receipt  or  pay- 
ment ought  to  be  made ;  that  there  would 
be  less  difficulty  in  ascertaining  that 
period  than  in  ascertaining  the  period  of 
actual  payment.  In  the  present  case 
there  is  no  difficulty  at  all  as  to  the  time 
at  which  the  payment  ought  to  be  made. 
The  testator  sets  aside  the  whole  of  his 
residuary  estate  for  the  benefit  of  his 
widow  during  her  life.  If  she  dies  un- 
married, then  the  period  of  her  death  is 
clearly  the  period  of  payment.  If  she 
marries  again,  then  the  time  of  her  mar- 
riage is  clearly  the  period  of  payment  of 
everything  except  the  fund  appropriated 
to  meet  her  annuity ;  and  then  on  her 
death,  after  having  married  again,  her 
death  is  clearly  the  period  of  payment  of 
the  fund  set  aside  to  answer  the  annuity. 
If  the  widow  died  before  the  testator,  so 
that  the  gifts  for  her  benefit  failed,  then 
the  twelve  months,  or,  if  the  view  of  Lord 
Justice  Turner  is  right,  such  earlier 
period  as  the  legacies  might  have  been 
paid  at,  would  have  been  the  period.  The 
Lord  Justice  thought  that  offered  no  diffi- 
culty, but  he  said  he  would  be  inclined  to 
direct  an  enquiry  when  the  earlier  pay- 
ment might  be  made.     Upon  the  decision 


720 


OBASOBOi  DIVISIOB. 


pf.a 


In  re  Chaston, 


of  that  case  the  view  I  onght  to  take 
appears  to  me  to  be  plain. 

Bat  it  is  said  that  there  are  aathorities 
which  compel  me  to  hold  that  the  gift 
over  is  too  uncertain.  Now  what  are 
they?  One  is  the  case  of  Huieheon  v. 
Ma/nnington^  where  the  words  were 
essentiallj  different  to  what  thej  are 
here.  The  words  there  refeired  to  death 
before  the  legatee  might  have  received 
the  legacy.  Whether  the  words  in  the 
will  were  "  may  receive  the  money  "  or 
"  might  have  received  the  money,"  I  do 
not  quite  know;  and  I  observe  that 
learned  Judges  in  referring  to  the  case 
have  referred  to  it  differently  in  that 
respect.  I  think  the  probability  is  that 
the  words  were  "  might  have  received 
the  legacy,"  because  the  reporter  has 
placed  those  words  in  marks  of  quotation, 
and  because  it  is  apparent  that  the 
enquiry  which  Lord  Thurlow  declined 
to  direct  was  not,  in  his  view,  whether 
the  money  had  been  received — which 
would  probably  have  been  the  true  con- 
struction of  the  word  "  may,"  because 
"may"  would  include  "  shall"— but 
whether  it  might  have  been  received. 
He  says  this  :  "  Suppose  he  had  given  a 
real  estate  in  the  manner  specified,  it  is 
clear  that  it  will  not  depend  upon  the 
caprice  of  the  trustee  to  sell— for  that 
would  be  contrary  to  all  common  sense — 
nor  upon  his  dilatoriness ;  in  some  way  it 
may  be  sold  immediately;  but  I  should 
not  enquire  when  a  real  estate  might 
have  been  sold  with  all  possible  diligence, 
for  it  might  be  the  very  next  day  or  that 
very  evening,  and  tflSrefore  the  Court 
always  in  such  a  case  considers  it  is  sold 
the  moment  the  testator  is  dead."  There- 
fore it  is  quite  plain  he  considered  the  en* 
quiry  ought  to  have  been  what  might  have 
been,  which  is  a  very  vague  one.  The 
other  case  which  bears  upon  this  precise 
question  is  the  case  of  Martin  v.  Martin^ 
before  the  Vice- Chancellor  Wood,  after- 
wards  Lord  Hatherley,  and  there  the 
words  were  "  shall  have  been  actually  re- 
ceived," and  the  Vice-Chancellor  thought 
that  the  law  in  that  case  would  interfere 
to  prevent  effect  being  given  to  those  very 
words,  the  question  of  actual  receipt 
being  too  uncertain.  Lord  Selbome  un« 
doubtedly  adopted  that  view  in  the  House 


of  Lords,  and,  in  the  passage  referred  to, 
said  the  actual  receipt  was  a  thing  too 
indefinite  to  be  enquired  into.  If  the 
matter  had  been  res  trUegrct,  probably  I 
should  not  have  arrived  at  any  Bncb  con- 
clusion. But  the  case  does  not  oome 
before  me  upon  the  words  ''  actual  re- 
ceipt." If  it  had,  I  might  have  felt  my- 
self in  some  difficulty.  It  comes  before 
me  on  the  words  "which  have  been 
held "  to  mean  period  of  receipt,  and 
therefore  the  difficulty  does  not  arise. 
Undoubtedly  Vice-Chancellor  Malins  has 
expressed  lus  dissent  from  In  re  Arrouh 
smithy  and  Vice-Chancellor  Malins  and 
Vice-Chancellor  Hall  have  expressed  their 
dissent  from  the  case  of  Johnson  v.  Orock^ 
in  which  the  Master  of  the  Bolls  veiy 
elaborately  investigated  the  whole  of 
these  cases.  If  it  were  necessary  for  me 
to  express  my  opinion,  I  am  boond  to 
say  I  think  In  re  ArrowsmUhis  a  perfectly 
good  decision,  and  I  greatly  prefer  that 
construction  of  wills  which  shall  give  effect 
to  the  intention  of  the  testator  to  that 
construction  of  wills  which  shall  defeat 
it.  I  believe  all  the  earlier  cases  proceed 
simply  on  this  enquiry;  Is  the  contin- 
gency expressed  with  definite  certainty  ? 
If  it  be,  we  will  g^ve  effect  to  it ;  if  it  be 
not,  we  will  not  give  effect  to  it.  Lord 
Thurlow  in  the  case  of  Huieheon  ▼.  Jfon- 
nington  came  to  the  conclusion  that  the 
contingency  was  too  indefinite.  The  en- 
quiry when  a  thing  might  have  been 
done,  was  one  which  could  not  be  an- 
swered satisfactorily.  But  when  the 
enquiry  was  of  a  definite  description  he 
did  not  hesitate  any  more  than  any  other 
Judge  to  g^ve  effect  to  it,  as  is  perfectly 
apparent  from  that  case  of  Favlkener  v. 
Hollingsworth,  decided  by  Lord  Thurlow 
himself,  which  was  a  gift  over  on  the 
death  of  a  legatee  before  the  estate  should 
have  been  sold  and  the  purchase-money 
received  by  the  trustee;  and  the  Lord 
Chancellor  made  a  declaration  that  the 
legatee  had  died  before  the  contingency, 
and  that  the  gift  over  took  effect.  That 
case  is  fully  cited  by  Sir  William  Grant 
in  Elivin  v.  EUmn  (1).  I  think  it  need- 
less  to  go  over  the  eariier  authorities, 
because,  having  considered  them    with 
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some  attention,  it  appears  dear  that  that 
was  the  principle  on  which  they  all 
proceeded ;  and  Lord  O'Hagan,  in  the 
case  of  Minors  y,  BatUsonf  in  the  House  of 
Lords,  expressed  that  as  being  the  prin- 
ciple on  which  the  cases  go.  He  says, 
**  The  cases  of  Hutcheofi  y.  McmningUm 
and  Ekmn  v.  Elvnn  certainly  sustain  the 
conclusion  at  which  I  have  arrived.  In 
the  former,  the  gih  over  was  defeated 
because  the  purpose  was,  in  the  words  of 
the  Lord  Chancellor,  '  immeasurable,' 
because  it  was  all  too  uncertain.  The 
uncertainty  and  difficulty  of  ascertaining 
the  intent  which  operated  in  that  case  exist 
also  in  the  case  before  us.  In  the  latter 
a  different  rule  was  reached  because  the 
intention  was  declared  with  a  '  definite 
certainty'  which  does  not  here  compel 
us  to  an  injurious  decision." 

The  sole  question,  therefore,  is.  Has  the 
testator  here  expressed  his  intent  with 
definite  certainty?  In  my  judgment  he 
has  done  so,  even  if  the  literal  oonstrnc- 
tion  had  been  put  on  the  words.  But  for 
the  other  oases  I  should  have  thought  it 
sufficiently  distinct,  but  the  cases  I  have 
referred  to  shew  that  in  my  judgment 
the  rule  of  construction  of  the  words  in 
this  will  must  have  ref(6rence  to  the  period 
of  distribution.  That  is  in  no  way  un- 
certain, and  therefore  no  difficulty  exists. 
That  being  so,  I  hold  the  g^fb  over  in  the 
event  of  John  dying,  as  he  did,  before 
Bobert  is  a  death  before  he  has  received 
that  money,  and  consequently  the  g^ift 
over  takes  effect.  I  have  taken  John 
because  he  represents  a  class. 


Solieiton — Chat,  Woodcock  and  Ryland,  agenta 
for  Haxtcnp  A;  Sona,  BuDgay,  Suffolk,  for  plain- 
tiff and  defendant ;  Seago,  Whites,  Benard  & 
Co..  for  Louisa  Jane  Chasten  ;  Walker  &  Battia- 
oombe,  for  Arthur  Watling. 


In  re  coltman. 

COLTMAN  V.  COLTMAN. 


Vol.  60. — Oiuifc. 


Fry,  J. 

1881. 

July  1,  8. 

Aug.  3. 

The  Friendly  Societies  Act,  1875,  a.  16 
(avb'S,  e) — Loan  on  Personal  Security^ 
Loan  prohibited  by  Statute. 

The  trustees  of  a  friendly  society  ad. 
vanced  300Z.,  on  the  security  of  a  promis- 
sory note,  to  a  person  not  a  member : — 
Held,  that  such  a  loan,  being  expressly  pro* 
hibited  by  section  16  (sub-section  e)  ff  the 
Friendly  Societies  Act,  1875,  no  claim 
could  be  enforced  against  the  borrower  in 
respect  thereof 

Adjourned  sunmions. 

In  Fehruary,  1881,  the  usual  decree 
was  made  in  the  above  action  to  ad- 
minister the  estate  of  one  Edwin  Colt- 
man,  who  died  intestate  on  the  Slst  of 
December,  1879. 

A  claim  had  been  made  against  the 
estate  by  Joseph  Robinson  and  two  others, 
the  trustees  of  a  friendly  society,  called 
the  Victoria  Friendly  Society,  for  a  sura 
of  325L  4«.  4c2.,  alleged  to  be  due  upon  a 
joint  and  several  promissory  note,  dated 
the  4th  of  September,  1877,  for  300Z.  and 
interest  at  four  per  cent.,  signed  by  one 
Joseph  Marshall  (to  whom  the  money 
was  advanced),  and  by  the  intestate  and 
another  as  sureties  only. 

The  promissory  note  Vas  as  follows  : — 

"  Burbage,  Sept.  4,  1877. 
"£300. 

"  On  demand  we  jointly  and  severally 
promise  to  pay  Joseph  Bobinson,  Charles 
Uands  and  Mark  Ghent,  framework 
knitters,  of  Bnrbage,  in  the  county  of 
Leicestershire,  or  their  heirs,  administra- 
tors or  assigns,  the  sum  of  3002.,  toge- 
ther with  interest  after  the  rate  of  42. 
per  cent,  per  annum. 

"  Joseph  Marshall. 
"  John  MarshalL 
''  Edwin  Coltman. 
"  Witness,  Joseph  Givers." 

Neither  Joseph  Marshall  nor  either  of 
his  sureties  were  members  of  the  society. 

The  Friendly  Societies  Act,  1875,  by 
s.  16,  provides  that  the  trustees  (of  a  re- 
gistered friendly  society)  may  invest  the 
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fnnds  of  such  society,  or  any  part  thereof, 
in  any  of  the  ways  specified  in  sub-sec- 
tions  a,  5,  c  and  d ;  and  (sub-section  e) 
"upon  any  other  security  expressly  di- 
rected by  the  rules  of  the  society,  not 
being  personal  security." 

The  chief  clerk  had  allowed  the  claim. 
At  the  instance  of  the  defendant,  the 
administratrix,  the  summons  was  now 
adjourned  into  Court. 

Mr.  01(1886  and  Mr,  Dunning,  for  the 
administratrix.— The  300Z.  was  advanced 
upon  "  personal  security  "  to  three  per- 
sons, not  members  of  the  society,  in 
direct  contravention  of  the  statute.  Such 
a  contract  is  "  wholly  void,  and  cannot 
be  ratified  "— 

The  A8hbury  Railway  Carriage  a/nd 
Iron  Oompa/ny  v.  lUche,  44   Law 
J.  Rep.  Exch,  185;  Law  Rep.  7 
E.  &  I.  App.  653. 
The  claim  must   therefore  be  disal- 
lowed. 

Mr,  North  and  Mr.  Woodroffe,  for  the 
claimants. — Each  of  the  three  persons  who 
signed  the  note  is  a  principal  debtor  to 
the  trustees;  though,  as  between  them- 
selves, one  of  them  is  the  principal,  and 
the  other  two  are  sureties. 

Section  16  of  the  Act  does  not  say 
that  to  invest  in  any  way  (other  than 
the  ways  thereby  authorised)  is  illegal ;  it 
simply  says  that  if  the  trustees  invest  in 
any  unauthorised  security,  they  cannot 
cl^m  the  benefit  of  the  section. 

Secondly,  assuming  the  investment  to 
be  illegal — we  are  not  seeking  to  enforce 
an  illegal  contract ;  we  are  simply  assert- 
ing our  right  to  recover  money  actually 
received  under  such  a  contract — 

Sharp  V.  Taylor,  2  Ph.  801,  818  ; 
Browne  v.  Dimcan,  10  B.  &  C.  93 ; 
6  Moo.  &  R.  114 ;  8  Law  J.  Rep. 
(o.s.)  K.B.  60 ; 
The    Corporation    of    Liverpool    v. 
Wright,  John.    359;   28  Law   J. 
Rep.  Chanc.  268. 
There  is  no  reason  of  policy  why  the 
section  should  be  construed  so  as  to  de- 
prive the  trustees  of  the  power  of  getting 
back  their  money. 
Therv  also  referred  to 
18  &  19  Vict.  c.  63.  8.  32 ; 
The  Cheat  Eastern  Railway  Company 


V.  Turner,  42  Law  J.  Rep.  Ghanc 
83  ;  Law  Rep.  8  Chanc.  149 ; 
The   Friendly   Societies  Act,  1875, 
s.  16.  sub-8.  9. 
Mr.  Qlasse,    in   reply.  —  Whether  an 
agreement    is    merely  contrary  to   the 
general  policy  of  the  law  (as  in 

Humphreys  v.  Welling,  1  HurL  &  C. 

7 ;  32  Law  J.  Rep.  Exch.  33), 

or,  as   here,  in  violation  of  an  express 

provision  of  an  Act  of  Parliament  (as  in 

Stevens  v.  Gourley,  7  Com.  B.  R^ 

N.S.  99 ;  29  Law  J.  Rep  C.P.  1), 

the  illegality  of  the  agreement  may  be 

set  up  as  a  defence  to  an  action  founded 

upon  it. 

Judgment  reserved. 

Fey,  J.  (on  Aug.  3). — ^The  question 
which  has  been  argued  before  me  is  this : 
Was  the  loan  an  act  merely  beyond  the 
powers  of  the  trustees,  or  was  it  one 
which  was  unlawful  and  prohibited  by 
the  statute  ? 

In  order  to  answer  that,  of  conrse  it 
becomes  necessary  to  refer  to  the  statute 
in  force  with  regard  to  friendly  societies. 
That  statute  (1)  (by  section  16)  provides 
that  the  trustees  may  invest  the  innds  of 
the  society  *'  in  any  of  the  following 
ways"  :  then  five  methods  are  enume* 
rated,  the  first  four  of  which  have  no- 
thing to  do  with  a  loan  of  this  descrip- 
tion. The  last  is  '^  upon  any  other 
security  expressly  directed  by  the  rules 
of  the  society,  not  being  personal  secu- 
rity," except  as  thereinafter  mentioned 
(by  section  18)  with  respect  to  loans  to 
members.  In  terms,  therefore,  the  loan 
in  question  is  prohibited  by  the  statute. 

In  the  next  place,  if  I  regard  the  ob- 
ject of  these  societies,  that  object  is 
inconsistent  with  loans  to  persons  other 
than  members.  The  first  ^tatnte  which 
was  passed  with  regard  to  friendly  so- 
cieties contains  a  recital  of  the  object  of 
such  societies,  which  I  believe  to  be  sub- 
stantially correct  at  the  present  day,  and 
to  have  been  correct  throughout  the 
whole  period  which  has  elapsed  between 
the  passing  of  that  statute  in  1793  (2)  and 
the  present  time.     It  recites  :  '^  Whereas 

(1)  38  &  39  Vict.  e.  60. 

(2)  33  Geo.  3.  c  54. 
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the  protection  and  enconragement  of 
friendly  societies  in  this  kingdom  for 
raising  by  volantary  subscriptions  of  the 
members  thereof  separate  funds  for  the 
mntnal  relief  and  maintenance  of  the  said 
members  in  sickness,  old  age  and  infir- 
mity, is  likely  to  be  attended  with  very 
beneficial  effects  by  promoting  the  hap- 
piness of  indiyidnals,  and  at  the  same 
time  diminishing  the  public  burdens." 
It  is  obvious  that  if  some  of  the  moneys 
raised  by  the  subscriptions  of  members 
are  to  be  lent  to  persons  other  than 
members,  the  relief  will  not  be  of  the 
mutual  description  which  is  the  main 
object  of  these  friendly  societies ;  and 
these  societies  may  easily  and  almost  na- 
turally be  converted  into  institutions  for 
a  perfectly  different  object,  and  become, 
in  &ct,  loan  societies. 

Furthermore,  the  statute,  to  which  I 
have  already  referred,  contains  provi- 
sions with  respect  to  the  investment  of 
the  funds  of  these  societies;  and  there 
are  no  less  than  nine  subsequent  Acts  of 
Parliament  which  contain  provisions  with 
regard  to  the  mode  of  investment  of 
these  funds — a  fact  which  is  enough  to 
shew  that  the  subject  of  investment  of 
these  funds  has  been  one  of  anxious  con- 
cern to  the  Legislature  of  the  country. 

It  appears  to  me,  therefore,  impossible 
to  avoid  the  conclusion  that  the  Legisla- 
ture has,  for  a  fixed  purpose  and  design, 
confined  the  loans  to  be  made  by  these 
societies  to  their  own  members  ;  and  that 
a  loan  made  to  a  person  other  than  a 
member  is  in  direct  violation  of  the  ob- 
ject of  these  societies,  and  of  the  express 
statutory  provision  in  force  with  regard 
to  them.  I  think,  therefore,  that  the 
transaction  was  illegal,  and  one  on  which 
no  action  can  be  maintained. 

I  only  desire  to  make  one  other  obser- 
vation. In  the  case  of  Hardy  v.  The  Me- 
tropolUan  Land  and  Finance  Oompa/ny  (3) 
the  Court  of  Appeal  gave  relief  to  a 
friendly  society  as  against  a  person  who 
had  borrowed  money  from  the  society  in 
violation  of  the  restriction  to  which  I 
have  referred.  But  that  case  appears  to 
me  to  be  perfectly  different  in  principle 
to  the  present.     The  money  in  that  case 

(3)  41  Law  J.  Bep.  Chanc.  257 ;  Law  Bep.  7 
Chane.  427. 


was  the  money  of  the  society  independent 
of  the  illegal  transaction ;  andaccordinely 
the  Court  of  Appeal  held  that,  it  being 
trust  money,  and  trust  money  still  in 
the  hands  of  the  defendants,  it  could  be 
recovered  by  the  plaintiffs.  Here,  but 
for  the  illegal  transaction,  there  was  no 
relation  whatever  subsisting  between  the 
claimants  and  the  intestate.  The  whole 
right  against  the  intestate's  estate  arises 
out  of  the  transaction  which  I  hold  to  be 
illegal.  Consequently  I  disallow  the 
claim. 


Solicitors — Robinson,  Preston  &  Stow,  agents  for 
Pilgrim  &  Preston,  Hinckley,  for  the  claimants ; 
Wright  &  Law,  agents  for  J.  T.  Wright, 
Leicester,  for  the  administratrix. 


Bankruptcy,  "j 

Bacon,  C.J.      I    In  re  gbbpb;   em  parte 

1881.  r  GBBPB. 

July  4.      J 

Act  of  Bankruptcy  ^  Period  of  Oonu 
mittal — Six  Months  from  Presentation  of 
Pelitiwh — Exceeding  Twelve  Months  frotn 
Order  of  AdjvdicaMon  —  Bankruptcy  Act, 
1869,  ss.  6  (^sub-s.  6),  8,  11. 

Sections  6  orul  11  of  the  Ba/nkruptoy 
Act  J  1869,  are  perfectly  distinct,  and  an 
adjudication  may  be  good,  if  the  act  of 
bankruptcy  on  which  it  is  founded  was 
committed  within  six  months  from  the  pre- 
sentation  of  the  petition,  though  the  same 
act  of  bankruptcy  is  the  only  one  to  which 
the  title  of  the  trustee  can  relate  ba>ck,  and 
was  committed  more  than  twelve  months 
before  the  order  of  adjudicaiion. 

The  bankrupt,  a  non-trader,  was  served 
with  a  debtor's  summons  on  the  24th  of 
January,  1879.  He  did  not  pay  the  debt, 
and,  consequently,  at  the  expiration  of 
twenty-one  days  from  that  date,  namely, 
on  the  14th  of  February,  1879,  committed 
an  act  of  bankruptcy.  On  the  9th  of 
August,  1879,  a  bankruptcy  petition  was 
presented  against  him,  founded  on  the 
act  of  bankruptcy  committed  by  his  non- 
compliance with  the  debtor's  summons 
for  twenty-one  days  after  seryice  thereof. 
From  various  causes  the  hearing  of  the 
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petition  stood  oyer  from  time  to  time, 
and  in  the  resnlt  the  adjudication  was 
not  made  until  the  15th  of  March,  1880. 

The  bankrupt  applied  to  the  Judge  of 
the  County  Court  at  East  Stonehonse  to 
annul  the  adjudication,  on  the  ground 
that  he  had  not  within  twelve  months  of 
the  order  of  adjudication  committed  an 
act  of  bankruptcy  available  for  adjudi- 
cation. It  did  not  appear  that  any  other 
act  of  bankruptcy  had  been  committed 
except  that  on  which  the  petition  was 
founded.  The  County  Court  Judge  re- 
fused the  bankrupt's  application,  and  from 
that  refusal  the  latter  now  appealed. 

Mr,  Winslow  and  Mr.  O.  W.  Laiwrcmce^ 
for  the  appellant. — ^We  submit  that  sec- 
tions 6  and  11  should  be  read  together, 
and  that  an  adjudication  should  not  be 
allowed  founded  on  an  act  of  bankruptcy 
too  remote  for  the  title  of  the  trustee  to 
relate  back  to,  as  is  the  case  here.  At 
any  rate,  we  ask  that  it  may  be  de- 
clared thkt  the  title  of  the  trustee  does 
not  relate  back  to  this  act  of  bankruptcy. 

Mr.  Be  Oex  and  Mr.  F.  Knight,  for  the 
trustee,  were  not  called  upon. 

Bacon,  C.J. — I  cannot  accept  the  invi- 
tation of  the  appellant's  counsel.  Under 
section  13  the  Court  has  power  to  re- 
strain, and  in  this  case  did  restrain,  the 
proceedings  until  the  &ct  of  the  indebted- 
ness has  been  decided ;  but  when  (in  the 
case  of  a  non-trader)  the  debt  and  the 
act  of  bankruptcy  are  proved,  the  adju- 
dication is  imperative.  Heference  has 
been  made  to  section  11,  but  that  relates 
to  a  wholly  different  matter ;  it  assumes 
that  there  has  been  a  valid  adjudication, 
and  enacts  that  then  certain  consequences 
shall  ensue.  What  the  trustee's  rights 
as  to  relation  may  be  he  must  decide 
hereafter ;  but  on  this  occasion  I  cannot 
enter  into  that,  and  have  only  to  declare 
this  adjudication  valid. 

Appeal  dismissedf  with  costs  to  be 
paid  out  of  the  deposit. 


Solicitors — Wright  &  Law,  agents  for  G.  H.  E. 
Rnndle,  Deronport,  for  appellant ;  Surr,  Gribblo 
&  Co.,  agents  for  El  worthy,  Cnrtis  &  Daws, 
Plymouth,  for  respondent. 
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Jambs,  L.J.       ^ 

Baggallat,  L.J.  I    In  re  brown's  sbttli- 

LUSH,  L.J.  >  MBNT. 

1881.  I    In  re  brown's  will. 

May  11,  13.    J 

Wm — Settlement — OondUion  Precedent 
— Marriage  toith  Consent  of  GhMrdian  or 
OttardioMs — Infant. 

A  testator  bequeathed  5,0002.  to  each  of 
his  daughters  upon  her  aUaining  hoentif- 
otie,  or  on  her  marriage  wUh  the  consent  cf 
her  guardian  or  guarduMis,  and  gone  his 
residue  to  trustees,  upon  trust,  after  the  deaik 
of  his  wife,  to  pay  to  each  of  his  daughters 
who  should  aUmn  twenty-one,  or  should  be 
or  ha/ve  been  previously  married  with  the 
consent  of  her  guardian  or  guardians, 
3,000^  He  anointed  his  w^e  sole  guardian 
of  his  infant  children,  and  gave  a  power  of 
maintenance  and  education  out  of  the  in' 
come  of  each  chiid^s  presumptioe  share,  to 
be  paid  after  the  death  of  his  wife  to  his  or 
her  guardian  or  guardians. 

Under  the  testator's  marriage  settlement 
certain  funds  stood  settled,  on  the  death  of 
his  wife,  on  trust  for  aU  and  every  the 
children  and  child  of  the  marriage  who, 
being  a  daugliier  or  daughters,  should  attain 
tweniy»one  or  marry  "  with  the  consentofher 
or  their  parents  or  guardians.'" 

The  testator's  widow  died,  and  no  new 
guardian  was  appointed. 

0.  E.,  one  of  the  testator's  daughters, 
after  her  death  married,  and  died  under 
age,  leaving  issue: — 

Held  {affirming  Fry,  J.),  that  O.  E.  did 
not  take  a  vested  interest  either  in  the  lego- 
cies  or  in  the  funds  comprised  in  the  eeUle- 
meni* 

Dawson  v.  Oliver  Massey  (45  Law  J. 
Rep.  Ghanc.  519;  Law  Rep.  2  Oh.  D. 
753)  distvngtUshed. 

The  consent  of  a  guardian  appointed  bff 
the  infant  herself  would  not  have  been  an 
effectual  consent  within  the  meaning  of  the 
provision. 

This  was  an  appeal  by  Henry  Oriffitb, 
the  administrator  durante  minoritate  of 
M.  G.  Dandas,  against  a  decision  of  Fry, 
J.^  holding  the  wife  of  M.  G.  Dandas  not 
entitled  to  interests  under  a  will  and  set- 
tlement^ by  reason  of  her  haTing  ooanned 
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him  without  the  consent  of  any  guardian, 
and  haying  died  under  age. 

The  case  ia  fallj  reported  Ante^  p.  507. 

Mr,  J".  Pearson  and  Mr,  0.  Oomyns 
Tucker^  for  the  appellant,  repeated  the 
argoments  and  cited  the  cases  which  had 
heen  referred  to  in  the  Court  below.  The 
following  additional  authorities  were  re- 
ferred  to : — 

Boyce  y.   OoTbaU/y^  LI.  &  O.  temp. 

Plunket,  102, 110 ; 
AiBldbie  y.  Bice,  8  Taunt.  459;    3 
Madd.  256. 
And  as  to  the  power  of  the  infant  her- 
self to  appoint  a  guardian — 

Bridgman*8    PreeederUa    of    Oonvey* 

cmceSy  248; 
Jarman  and  Bythewood  (ed.  1841), 

p.  550,  568  n ; 
Dcmdsons  Precedents  (2nd  ed.),  p. 
1077. 
Mr,  OUusCy  Mr.  A,  B,  Bagnold  and  Mr, 
HoU,  for  the  different  respondents,  were 
not  called  upon. 

James,  L.J. — This  case  has  been  yery 
fully  and,  if  Mr.  Tucker  will  allow  me  to 
say  to  him,  ably  argued,  and  we  are 
much  indebted  to  Mr.  Tucker  both  for 
the  substance  and  the  form  of  his  argu- 
ment, and  1  think  eyerything  has  been 
said  by  Mr.  Pearson  and  by  him  which 
could  be  said. 

The  real  question  before  us  is  whether 
the  principle  that  this  Court  laid  down  in 
Dawson  y.  Oliver  Massey  is  capable  of 
being  applied,  or  ought  to  be  applied,  to  a 
case  of  this  kind.  That  was  felt  to  be  at 
the  time,  and  must  be  admitted  to  be 
now,  a  yery  strong  case  indeed.  The 
Master  of  the  Rolls,  who  is  a  great  autho- 
rity upon  these  questions  of  construction, 
felt  in  that  case  that  the  decision  ulti- 
mately arriyed  at,  and  which  we  were 
asked  to  arriye  at,  was  a  direct  yiolation 
of  the  first  principles  of  English  law — 
that  is,  that  a  gift  upon  a  condition  pre- 
cedent could  stand  if  the  condition  pre- 
cedent were  not  performed.  He  said  he 
could  not  do  that.  In  that  case  of  Dawson 
y.  Oliver  Massey,  it  must  be  recollected 
that  we  proceeded  upon  what  we  con- 
sidered to  be  a  long  train  of  authorities, 
some  of  cases  and  some  of  writingB,  of 
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great  weight  and  yalue  and  importance 
for  more  than  half  a  century  before  we 
deliyered  our  judgment.     We  considered 
that,  following  those  authorities  and  emi- 
nent writers  whom  we  referred  to,  and  an 
eminent  Lord  Chancellor  of  Ireland  in  a 
case  of  Oreen  y.  Qreen  (1),  we  were  in 
that  case  warranted  in  holding,  if  not 
bound  to  hold,  that  where  there  was  a 
consent  required  by  the  parents,  and  one 
of  the  parents  had  died,  the  consent  of 
the  suryiying  parent  was  sufficient.   That 
was  what  we  had  to  decide,  and  was  the 
only  point  before  us  for  decision.     In  the 
judgment  deliyered  by  me  in  that  case,  I 
am  reported  to  haye  said,  apparently,  that 
the  same  principle  would  apply  if  both 
the  parents  had  died.     Mr.  Justice  Fry, 
in  his  judgment  in  this  case,  considers 
that  that  was  the  logical  result  of  the 
decision;  that  is  to  say,  if  one  parent 
died,  that  would  make  the  consent  of  the 
survivor  sufficient,  and  the  result  would 
be,  that  the  death  of  the  parents  would 
leave  the  matter  in  the  same  position. 
Then  it  must  be  recollected  what  was  the 
ground    upon  which  we    proceeded  in 
placing  a  construction  on  the  will  which 
it  seemed  to  the  Master  of  the  Rolls  im- 
possible properly  to  put  upon  it.     We 
considered  the  implied  intention  of  the 
testator,  and  we  thought,  having  regard 
to  the  nature  of  the  case,  the  nature  of 
the  provisions  he  had  made  and  the  pur- 
pose  of  these  provisions,  that  there  was 
that  implied  condition  as  to  the  parent  or 
parents  (if  any),  and  that,  if  there  were 
none,   then  that  condition   was    to    be 
omitted.     But  then  there  was  this  also, 
that  it   was   utterly  impossible  by  any 
mode  whatever  to  supply  the  want  of  a 
parent  or  parents.     If  the  parents  were 
l)oth  dead,  then  it  would  be  utterly  im- 
possible to   supply  the  individual  from 
whom  the  consent  was  to  be  obtained. 
Mr.  Justice   Fry  seems  to  me  to  haye 
properly  drawn  the  distinction  in  this 
case.     There  was  no  impossibility  and  no 
difficulty  in  regard  to  what  the  testator 
contemplated  in  supplying  a  guardian  or 
guardians.      The  testator  contemplated 
throughout  his  will,  and  even  in  this  very 
clause  itself,  that  there  should  be  a  guar- 

(1)  2  Jo.  &  IM.  629. 
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dian  or  guardians  appointed,  because  he 
appoints  the  wife,  and  the  wife  onlj,  the 
guardian  of  the  child,  and  does  not  go  on  to 
say  that  the  daughter  maj  marry  with  the 
consent  of  her  said  guardian,  but,  omitting 
all  reference  to  the  particular  individual, 
be  goes  on  to  speak  of  marriage,  with  the 
consent  of  the  guardian  or  guardians, 
pointing  to  the  class,  and  not  the  parti- 
cular guardian,  of  whom  there  was  only 
one,  the  wife.  After  the  death  of  the 
wife  he  makes  provision  again  for  the 
maintenance  of  the  children,  and  for  the 
appointment  of  a  guardian  or  guardians, 
evidently  contemplating  that  a  guardian 
or  guardians  would  be  appointed  in  the 
ordinary  course,  and  ought  to  be  so  ap- 
pointed. That  was  really  the  intention 
of  the  testator.  We  must  be  guided  by 
what  we  can  see  upon  the  face  of  the  will 
was  the  intention  of  the  testator.  He  in- 
tended that  his  daughter  should  not  get 
the  legacy  till  she  was  twenty-one,  unless 
that  was  accelerated  by  marriage;  but, 
undoubtedly,  also,  he  intended  to  throw  a 
safeguard  around  the  marriage,  as  a  pru- 
dent parent  always  would  desire  to  throw 
around  a  daughter — that  is,  the  daughter 
was  not,  as  soon  as  she  attained  a  mar- 
riageable age,  to  marry  without  any  con- 
sent at  all.  That  was  to  prevent  her 
marrying  any  person  who  might  make  no 
provision  for  her,  or  an  adventurer.  I  do 
not  suggest  that  there  was  any  miscon- 
duct on  the  part  of  the  young  gentleman 
in  the  marriage  in  this  case.  He  seems 
to  have  been  as  young,  if  not  younger 
than  the  daughter ;  but  the  testator  con- 
templated that  there  should  be  a  safe- 
guard thrown  around  his  child,  and  the 
safeguard  he  has  provided  is  that  she 
should  marry  with  the  consent  of  the 
guardian  or  g^rdians — a  consent  which, 
so  far  from  being  impossible  to  obtain, 
was  one  which  it  was  the  easiest  thing  in 
the  world  to  get,  and  which  would  have 
been  obtained  in  the  ordinary  course 
adopted  with  regard  to  persons  having 
sufficient  means,  after  a  death  of  a  g^ar- 
dian  to  require  the  protection  of  the 
Court  of  Chancery.  K  we  are  to  say  that 
because  nobody  on  behalf  of  the  infant 
obtained  a  guardian,  and  the  infant  her- 
self did  not,  through  her  next  friend,  ob- 
tain a  guardian,  therefore  she  was  free  to 


marry  without  that  protection  which  the 
testator  intended  to  throw  around  her, 
we  should  be  entirely  violating  the  plain 
intent  and  meaning  of  the  testator,  and 
should  be  doing  that  thing  which,  of  all 
others,  he  intended  should  not  be  done. 

Then  it  is  said  that  there  is  some  un- 
certainty which  makes  it  void — that  is, 
as  to  what  guardian  or  guardians  there 
should  be.  Would  a  guardian  or  guar- 
dians appointed  by  the  infant  herself 
under  that  power  have  been  sufficient  ?  I 
do  not  know  whether  that  power  has  been 
often  exercised  in  English  histoiy,  but  no 
case  has  ever  come  before  the  Courts  as  to 
the  power  of  a  guardian  appointed  by 
the  infant ;  bat  it  probably  would  not  h% 
within  the  meaning  of  the  testator  when 
he  said  his  daughter  was  not  to  marry 
except  with  the  consent  of  her  guardian 
or  guardians.  He  must  have  meant  by 
that  the  consent  of  a  guardian  or  g^r- 
dians  other  than  the  guardian  or  guar- 
dians appointed  by  the  young  lady  herself, 
and  he  must  have  meant  the  only  guar- 
dian or  guardians  who  are  known  to  the 
law  and  the  practice  of  the  Courts  of  this 
country,  namely,  a  guardian  or  guardians 
duly  appointed  according  to  law  by  the 
Court  of  Chanceiy,  which,  as  representing 
the  Sovereign  as  farens  pcUrim,  is  the 
guardian  of  all  infants  who  have  means 
sufficient  to  enable  the  Court  to  act. 

That  being  so,  it  appears  to  me  it  would 
be  an  unwarranted  extension  (if  it  could 
be  called  an  extension)  of  the  case  of 
Dawson  V.  Oliver  Masseyy  wholly  beyond 
and  outside  the  reasoning  and  principle  of 
it,  if  we  were  to  hold  that  the  temporary 
non-existence  of  a  guardian  or  guardians, 
which  temporary  non-existence  oomld  be 
supplied  at  any  moment  with  the  greatest 
ease,  and  without  detriment  to  anybody, 
would  be  equivalent  to  the  death  of  the 
parent,  which  was  the  subject  we  had  be- 
fore us  in  Dawson  v.  Oliver  Massey,  Sup- 
posing there  had  been  two  guardians 
appointed  by  the  Court  of  Chancery,  and 
that  the  two  guardians  happened  both  to 
die,  and  then  the  young  lady  wanted  to 
marry  in  the  interval  between  the  death 
of  the  two  guardians  and  the  proceedings 
in  chambers  to  appoint  new  guardians,  it 
would  be  unreasonable  to  suppose  or  to 
suggest  that  an  infant  could  during  that 
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interval  marry  at  once,  and  say  that  the 
marriage  was  perfectly  valid  because  there 
were  no  guardians  at  that  moment  in  ex- 
istence whose  consent  that  infant  could 
obtain.  An  infant  under  those  circum- 
stances would  have  to  wait  for  the  appro- 
bation of  the  Court.  I  may  add,  in  con- 
clusion, that  I  agree  in  the  principle  of 
the  distinction  drawn  by  Mr.  Justice  Fry 
between  the  case  of  guardians  and  the 
case  of  parents. 

Bagoallat,  L. J.— I  was  a  party  to  the 
decision  in  the  case  of  Dawson  y.  Oliver 
Massey,  the  judgment  in  which  was  de- 
livered by  Lord  Justice  James,  and  in  the 
course  of  that  judgment  he  very  fully 
explained  the  principles  on  which  it  pro- 
ceeded, and  commented  on  a  variety  of 
the  authorities  quoted  in  the  course  of 
the  argument,  and  he  has  again  to-day, 
in  the  judgment  he  has  delivered,  adverted 
to  the  principles  of  that  case.  I  entirely 
agree  with  what  he  then  said,  as  I  ex- 
pressed myself  on  the  former  occasion,  and 
as  I  may  express  myself  now  with  regard 
to  the  further  observations  he  has  made 
this  morning,  and  therefore  upon  that 
part  of  the  case  I  do  not  think  it  is  neces- 
sary to  add  anything  more.  I  agree  also 
in  the  distinction  drawn  by  Mr.  Justice 
Fry  between  the  circumstances  of  that 
case  and  the  present.  Of  course  there 
was  an  impossibility  of  any  such  consent 
as  was  required  by  the  testator's  will  in 
the  case  of  Dawson  v.  Oliver  Massey  ever 
being  obtained,  because  the  only  parent 
was  dead ;  but  that  state  of  circumstances 
docs  not  exist  in  the  present  case.  To 
my  mind  it  is  quite  clear,  upon  reading 
the  whole  will  through,  that  the  testator 
had  present  to  his  mind  not  only  the 
probability  of  the  necessity  arising  for 
the  appointment  of  other  guardians,  but 
that  the  intention  of  his  will  was  that 
there  should  be  guardians  appointed  after 
the  death  of  his  wife,  at  any  rate  if  any 
of  the  children  then  remained  under  the 
age  of  twenty-one  years.  Not  only  do  we 
find  that  there  is  a  provision  made  for  the 
legacy  of  5,000^  immediately  upon  his 
death  being  paid  upon  attaining  twenty- 
one  or  marriage  under  that  age  with  the 
consent  of  the  guardian  or  g^rdiauR,  but 
we  find  the  like  provision  with  regard  to 
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the  further  legacy  of  3,000Z.  which  he 
gives  upon  the  death  of  his  wife.  In 
each  case  the  provision  is  the  consent  of 
the  guardian  or  guardians,  and  it  is  clear 
he  could  not  have  used  the  words  guar- 
dian or  guardians  as  has  been  suggested — 
namely,  in  a  sort  of  conveyancing  way,  by 
putting  the  word  in  the  plural  as  well  as 
in  the  singular — because,  upon  the  death 
of  his  wife,  there  would  be  no  guardian 
remaining  appointed ;  and  yet  in  the  pro- 
visions for  the  maintenance  of  the  children 
after  the  death  of  the  wife  he  directs  the 
trustees  of  the  will  for  the  time  being  to 
apply  the  proper  amount  of  income  them- 
selves to  maintain  the  children,  or  to  pay 
it  to  the  guardians  in  order  that  they 
may  so  apply  it.  Having  regard  to  these 
circumstances,  I  think  the  distinction 
drawn  by  Mr.  Justice  Fry  was  a  very 
proper  distinction,  and  I  entirely  concur 
in  the  view  he  has  taken.  There  was  no 
similar  restriction  imposed  as  regards  the 
gift  of  the  residue,  and  so  no  question 
arises  with  regard  to  that  on  the  present 
appeal. 

Lush,  L.J. — I  fully  concur  in  the  judg- 
ments delivered  by  my  colleagues  in  this 
case.  It  is  plain  that  the  object  the  father 
had  in  view  was  to  protect  his  daughters 
from  imprudent  marriages  while  under 
age,  and  in  order  to  carry  out  that  pur- 
pose he  began  by  appointing  his  wife  sole 
guardian  of  his  children  during  their 
respective  minorities.  Then  he  says,  "  I 
bequeath  to  each  of  my  daughters  upon 
their  attaining  the  age  of  twenty-one,  or 
their  marriage  with  the  consent  of  their 
guardian  or  guardians,  whichever  shall 
first  happen,  the  sum  of  SfiOOV*  Now 
if  he  had  said,  '*  with  the  consent  of  her 
said  guardian,"  that  would  have  referred 
to  the  mother,  and  then,  according  to  the 
authorities  cited  (with  which  I  need 
hardly  say  I  entirely  concur),  as  the 
mother  died  before  the  intended  marriage, 
the  performance  of  the  condition  became 
impossible  by  the  act  of  God,  and  in  that 
event  the  condition  would  have  been  con- 
sidered as  struck  out  of  the  will.  He 
does  not,  however,  confine  it  to  the  said 
guardian.  He  had  appointed  his  wife 
sole  guardian.  This  legacy  is  g^ven  to  the 
daughters  upon  marriage  before  twenty- 
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one,  provided  the  marriage  was  with  the 
con  Bent  of  the   guardian  or  guardians. 
Therefore  in  that  part  of  the  will  he  cer- 
tainly assnmlDs  that  a  gaardian  or  guardians 
will  exist  at  the  time  when  the  daughters 
propose  to  marry.     Of  course  the  duty  of 
the   guardian  would  be  to   protect  the 
young  Isbdies  against  imprudent  marriages, 
and  to  secure  a  settlement  for  them.    But 
that  is  not  the  only  part  of  the  will.    He 
goes  on  to  deal  with  the  residue  after- 
wards ;  and  it  is  plain  upon  that  part  of 
the  will  that  he  contemplates  the  mar- 
riage of   his   daughters   still  under  age 
after  the  death  of  his  wife,  because  he 
provides,  after  giving  a  life  interest  to  his 
widow  in  his  residuary  estate,  that  the 
trustees  are  afler  her  death  to  hold  the 
funds  "  upon  trust  to  raise  and  pay  to 
each   of   my   said  children,   except  my 
daughter  Constance  "  (who  is  out  of  the 
question),  *'  who  shall  survive  me  and 
have  attained  or  shall  attain  the  age  of 
twenty.one  years,  or,  in  the  case  of  daugh- 
ters,  shall  be  or  have  been   previously 
married  with  the  consent  of  her  gpiardian 
or  guardians."     Then  he  supposes  that 
his  widow   is    dead,   and   yet  that  the 
daughter,  being  under  age,  is  about  to 
marry,  and  he  requires  that  that  shall  be 
with  the  consent  of  the  guardian  or  guar- 
dians, and  assumes  tlukt  a  guardian  or 
guardians  will  be  appointed  to  cany  out 
his   object,  namely,  to   protect  the  girl 
from  an  imprudent  marriage.    Then  there 
is  a  further  provision  as  to  another  legacy, 
as  to  which  he  says  that,  on  certain  events 
happening,  the  proper  share  of  the  legacy 
to  which  such  child  or  children  may  be 
entitled  in  expectancy  may  be  applied 
for  or  towards  the  maintenance  and  edu- 
cation  of  such  child  or  children,  and  the 
trustees  may  either  themselves  pay  or 
apply  the  same,  or  they  may  pay  the 
same  to  the  guardian  or  guardians  of  such 
child,  again  assuming  that  the  guardian 
or  guardians  of  the  children  wul  be  ap- 
pointed, if  they  are  infants,  after  the  death 
of  his  wife.    Nothing  can  be  more  dear  to 
my  mind  than  that  he  intended  throughout 
that  the  children,  if  they  married  when 
under  age,  should  have  the  benefit  of  the 
advice  of  a  guardian  against  contracting 
an  imprudent  marriage,  and  in  order  to 
secure  a  proper  settlement. 


No.w,  it  is  contended  that  we  oagbt  to 
read  the  words  "  if  any,"  after  the  be- 
quest,  as  if  he  had  said,  '^I  give  to  my 
daughter  upon  her  attaining  the  age  of 
twenty.one  years,  or  on  her  marriage 
with  the  oonsent  of  her  guardian  or  guar- 
dians (if  anv).'*  Those  words  are  not  in 
that  particular  clause  in  the  will  at  all, 
but  i  may  observe  that  in  the  remdnmrj 
clause,  when  he  has  a  contingencj  in  hv 
contemplation,  he  does  use  the  words  ^  if 
any,"  because,  immediately  after  the 
passage  I  have  read,  after  saying  it  SLball 
go  to  the  daughter  who  shall  he  married 
with  the  consent  of  her  guardian  or  guar- 
dians, and  to  the  issue  (if  anj)  of 
any  child  of  his  who  shall  die  in  his 
lifetime  leaving  issue,  those  words  are 
put  in,  and  they  are  not  put  in  in  any 
other  part  of  the  will.  It  is,  therelbre, 
impossible  to  read  this  will  without  see- 
ing that  he  contemplated  that,  as  Uie 
children  would  have  property,  it  would 
be  easy  to  make  an  application  to  this 
Court  to  have  guardians  appointed,  and 
although,  as  the  learned  counsel  has  said, 
a  guariJian  may  betray  his  duty  and  con- 
sent to  an  imprudent  marriage,  that  need 
not  be  anticipated.  Of  course  his  duty 
would  be,  when  appointed  by  the  Coaii, 
faithfully  to  advise  the  young  lady,  and 
put  his  veto  upon  any  marriage  he  thought 
was  not  for  the  benefit  of  the  young  lady. 
It  happens  this  young  lady  died  after 
the  marriage,  but  before  she  arrived  at 
the  age  of  twenty.one.  If  she  had  reached 
the  age  of  twenty-one  years  the  legacy 
would  have  been  secured.  She  died  be- 
fore she  was  twenty-one,  and  she  married 
without  the  consent  of  any  guardian  or 
guardians.  Therefore  she  has  not  com- 
plied with  the  condition  in  the  will ;  and 
there  was  no  difficulty  in  her  complying 
with  it,  because  it  is  well  known  that  aa 
application  to  this  Court  would  have  re- 
sulted in  the  appointment  of  a  guardian 
for  the  purpose  of  her  protection. 

In  answer  to  a  question  of  ooanari, 
whether  the  decision  of  l^e  Court  applied 
to  the  settlement  as  well  as  the  will, 

Jaxss,  L.J. — We  are  of  opinion  that 
there  is  no  distinction.  If  there  had  only 
been  one  parent,  I  think  it  must  have 
been  intended  that  the  one  parent  shoaM 
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be  the  person  to  consent.  I  may  add, 
with  a  view  to  future  cases,  that  we  are 
all  of  opinion  that  a  guardian  appointed 
hy  the  infant  herself  could  not  have  given 
an  effectoal  consent. 
Mr.  Glasse  refers  to 

Ex  parte  Watkins,  2  Yes.  sen.  470 ; 

In  re  Wooheomhe,  1  Madd.  213 ; 

Owrifie  y.  B^ppon^  4  ibid.  462 ; 
as  supporting  that  view. 


SolicitoiB — Emmett,  Son  &  Stubbs,  agents  for 
GriffithB  &  Egs^,  Brighton,  for  appellant; 
Simpson,  Hammond  &  Co.,  for  respondents. 


MICHAELMAS  1880   to  MICHAELMAS  1881. 


729 


:t,  J.      1 
381.       > 
r.  2,  3.  J 


hire  SLADE. 

SLADB   17.    HULME. 


Fry,  J. 
1881. 
Ang. 

Sequestration — Probate  and  Divorce  Bivi- 
non— 20  ^  21  Vict,  c.  85.  a.  25— /t*rwd»c- 
tton — A  d  ministration. 

An  order  was  made  on  summons  in  an 

adminisiraHon  action  dvreeimg  payment  to 

segueetrators  appointed  by  the  Probate  and 

Divorce  Division  of  income  of  a  beneficiary 

under  the  trust  being  administered. 

These  were  two  actions  for  administer- 
ing the  estate  of  a  testator,  Adolphns 
Froderiok  Slade. 

Walter  Slade,  a  henefioiary  under  the 
will  of  the  testator,  was  made  oo-respon- 
dent  to  an  aotion  of  Weston  y,  Weston  in 
the  Prohate  and  Divoroe  Division  of  the 
High  Oonrt.  An  order  was  made  on  him 
in  that  aotion  for  payment  of  damages 
and  costs.  And  on  his  making  defanlt  a 
writ  of  sequestration  was  issued  in  that 
division,  aod  Messrs.  Bouth,  Staoey  and 
Castle  were  appointed  sequestrators. 

On  the  9th  of  July,  1880,  an  order  was 
made  in  these  actions  on  the  trustees  of 
the  testator's  will  to  continue  making, 
among  other  payments,  the  payment  of 
the  annual  sum  of  130Z.  to  Walter  Slade 
on  account  of  income,  notwithstanding 
notice  of  the  writ  of  sequestration.  The 
sequestrators  ohtained  an  order  niei  in 
Vol,  60.— Cbakc. 


chamhers  that  the  trustees  should  pay 
them  the  130Z.  until  the  amount  payable 
under  the  sequestration  was  satisfied,  and 
charging  the  interest  of  Walter  Slade  in 
the  testator's  estate. 

The  matter  now  came  on  upon  summons 
to  determine  whether  the  order  should  be 
discharged  or  made  absolute. 

Mr.  Cookson  and  Mr.  Fellows,  for 
Frederick  Slade,  contended  that  the 
sequestration  could  not  be  enforced 
against  the  beneficial  interest  in  the 
trust  property,  except  by  means  of  an 
action  for  that  purpose  brought  by  the 
sequestrators. 

Mr.  Olasse  and  Mr,  Smarts  for  the 
sequestrators,  said  the  Court  had  jurisdic- 
tion to  make  an  order  in  favour  of  the 
sequestrators  who  were  in  the  position  of 
incumbrancers  on  the  interest  of  Frederick 
Slade  in  this  action  without  the  circuity 
and  expense  of  separate  proceedings. 

Mr,  Byrne,  for  the  trustees  of  the  testa- 
tor's will. 

Mr.  OooJeson  replied. 
The  following  authorities  were  cited  on 
this  point:-  — 

Svmmonds  v.  Lord  Kinnaird,  4  Yes. 

735; 
FrancklynY.  Oolhotm,  3  Swanst.  276 ; 
Johns&n  V.  Ghippindall,  2  Sim.  55 ; 
WHsm  y.  Metcalfe,  1  Beav.  270 ; 
Glaydon  v.  Finch,  42  Law  J.  Bep. 
Chanc.  416;    Law  Rep.   15   Eq. 
266; 
Wardy.  Booth,  41  Law  J.  Rep.  Chanc. 

729  ;  Law  Rep.  14  £q.  195 ; 
In  re  Hoare ;  ex  parte  Nelson,  49  Law 
J.  Rep.  Bankr.  44 ;  Law  Rep.  14 
Ch.  D.  41 ; 
8eUm  on  Decrees  (3rd  ed.),  1578. 

Fry,  J.,  said — The  present  question 
before  me  arises  on  an  order  nm  which 
has  been  made  in  the  present  action  of 
Slade  V.  Hulme  at  the  instance  of  certain 
sequestrators  under  an  order  of  the  Pro- 
bate and  Divoroe  Division  of  the  High 
Court,  which  had  ordered  William  Slade 
to  pay  certain  sums  of  money.  He  had 
made  default  in  payment,  and  was 
therefore  in  contempt  and  the  writ  of 
sequestration  had  issued.  And  under  the 
statutes  in  force  that  writ  had  exactly  the 
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same  effect  as  a  writ  of  seqaestration  ont 
of  the  Court  of  Chancery  had. 

Notice  of  the  writ  was  served  on  the 
trustees  of  the  estate  being  administered 
in  this  action,  and  Vice- Chancellor  Malins 
made  an  order  that  the  sum  of  150Z. 
should  be  continued  to  be  paid  to  Mr. 
Slade  on  account  of  income  notwithstand- 
ing the  notice  of  sequestration.  The 
order,  if  I  may  venture  to  say  so,  appears 
to  me  to  have  been  made  with  the  utmost 
propriety ;  because  nothing  is  more  plain 
than  that  where  sequestrators  desire  to 
obtain  possession  of  a  chose  in  action  they 
must  do  something  to  assert  their  right. 
That  something  had  not  been  done,  and 
therefore  I  conceive  the  order  strictly 
followed  the  case  of  In  re  Hoare  ;  ex  parte 
Nelson,  Now  the  case  stands  upon  a 
different  footing,  because  the  sequestra- 
tors have  attempted  to  do  something  to 
assert  their  interest  by  obtaining  the 
order  nisi,  and  the  question  really  is  whe- 
ther the  obtaining  that  order  is  a  proper 
step  or  the  proper  step  to  enforce  seques- 
tration, or  whether  they  are  bound  to 
come  to  the  Court  by  means  of  an  inde- 
pendent action. 

Upon  that  question  unfortunately  very 
little  authority  is  to  be  found.  The  first 
case  bearing  in  any  way  on  the  subject  is 
that  of  Simmonds  v.  Lord  Kinnaird,  There 
a  bill  was  filed.  That  bill  either  never 
came  to  a  hearing,  or  the  hearing  was 
not  reported.  The  only  report  is  on  a 
demurrer  which  raises  other  questions. 
The  next  case  is  that  of  Francklyn  v. 
Oolhoun,  before  Lord  Eldon  in  1819,  and 
there  his  Lordship  ordered  Bucker,  a 
stranger  to  the  action  as  it  stood  at  the 
time  of  the  motion,  to  pay  into  Court  a 
sum  alleged  to  be  due  from  one  Bucker  to 
the  debtor.  That  certainly  was  a  strong 
decision.  The  Lord  Chancellor  made  use 
of  these  words :  '*  The  true  question  is, 
whether  this  chose  in  cLction,  considering 
it  either  as  the  whole  sum  due  from 
Colhoun,  or  only  so  much  as  exceeds 
what  is  due  to  Penney,  can  be  taken  by 
the  sequestration  ?  Speaking  with  the 
caution  which  befits  one  of  a  process  so 
unusual,  I  have  supposed  it  to  be  clear 
that  where  there  is  tangible  property  the 
Court  will  allow  the  sequestrators  to  lay 
tneir  hands  on  it  whatever  claims  third 


persons  may  have,  and  will  oompel  then 
to  come  in  pro  interesse  suo;  but  a  ekoee 
in  action  cannot  be  so  taken,  and  the 
auestion  arises.  How  are  the  righfai  of 
tnird    persons    to    be  decided?      It  is 
generallydone  by  order" — that  mflanB, the 
decision  of  the  rights  of  third  parties; 
"  whether  it  can  be  done  in  a  oMe  in 
which  the  third  person  does  not  appear 
may  be  another  question.    Before  I  d^ 
cide  this  case  I  will  refer  to  Simmonds 
V.  Lord  Kinnaird  " — and  having  done  so  he 
appears  to  have  made  the  order.    That 
case  is,  of  course,  not  precisely  in  point, 
for  the  order  nisi  is  not  made  against  a 
stranger  to  the  action,  but  waa  obtained 
by  a  stranger  to  the  action.     The  next 
case   is  that  of  Johnson  v.  OhippindaU, 
That    thrown   very  little  light  on   the 
point ;  all  that  was  determined  waa  that 
the  order  could  not  be  made  against  a 
stranger.     It  seems  from  that  thai  the 
cases  of  FranckUfn  v.   Oolkaun  nraat  be 
attributed  to  consent  or  some  special  cir- 
cumstance.     Then    came    the    case   of 
Wilsonv. Meicalf e^where  an^H-darwaaalao 
made  against  a  stranger  by  submission ; 
this  is,  therefore,  not  exactly  in  point  to 
the  present  case.     But  the  Master  of  the 
Bolls  made  these  observations,  whieh  are 
not  at  all  immaterial.      He  aaya,   *'It 
appears  to  me  that  in  such  a  caae  aa 
a  chose  in  action  is  subject  to  the  pro 
of  sequestration,  but  how  the  sequestra- 
tion is  to  be  made  effective  in  raapeot  (tf 
choses  in  action  may  be  a  question  reqoir- 
ing  much  consideration ;  in  a  clear  and 
simple  case  it  may  be  by  order  only,  or  a 
voluntary  payment  may  be  pniteetod,  or 
in  other  cases  it  may  be  neoesaary  to 
resort  to  an  action  or  anit  nnder  the 
direction  of  the  Court.'*     Thooi  oomea  the 
case  of  Ward  v.  Booih^  whidi  waa  a  suit 
brought  by  a  person  at  whose  instanoe 
sequestration  had  issued,  and  the  simple 
queation  was  as  to  {nioritieB  between  lua 
and  a  mortgagee,  and  therefore  a  bOl  was 
resorted  to  as  most  convenient  and  proper, 
and  it  does  not  determine  whether  aaeh 
an  order  can  be  obtained  on    motion. 
Lastly,  in  the  most  reoent  case  of  Glaifdom 
V.  Finicky  where  an  order  was  made  in  the 
action  on  the  petition  of  seqnestratovs. 
Now  that  is  the  case  far  the  most  in 
point.    Hie  application  was  made  fay  per- 
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sons  stnogerB  to  the  actioo,  and  an  order 
was  made.  The  only  observatioD  that 
can  be  made  against  the  authority  of 
that  case  is  that  the  point  of  jurisdiction 
does  not  appear  to  have  been  raised. 
Bat  it  appears  that  the  yioe-Chancellor 
thought  he  had  jurisdiction,  and  the 
learned  counsel  might  have  thought  the 
point  clear.  Hoyrever  that  maj  be,  it  is 
an  authority. 

That,  I  believe,  exhausts  all  the  autho- 
rities  that  bear  on  the  subject.  I  find  no 
case  saying  positively  that  a  separate 
action  is  necessary,  and  I  find  one  case 
shewing  that  an  order  may  be  made  ou 
the  simple  application  of  the  sequestra- 
tors. Is  there  any  inconvenience  in  allow- 
ing that  course  to  be  taken  ?  I  can  find 
none.  I  can  find  no  advantage  in  putting 
the  sequestrators  to  the  expense  of  an  in- 
depimdent  action.  The  Court  is  adminis- 
tering an  estate.  One  of  the  persons 
interested  has  in  effect  incumbered  his 
interest.  Nothing  is  more  familiar  than 
for  an  incumbrancer  to  be  allowed  to 
assert  his  title  in  the  proceedings  though 
not  a  party  ;  and  by  giving  effect  to  the 
order  I  shall  only  be  allowing  an  incum- 
brancer on  Walter  Slade's  interest  to 
assert  his  right.  Principle  and  con- 
venience are  therefore  in  favour  of  hold- 
ing that  order  may  well  be  made  on 
motion  in  the  action. 

There  remains  the  question  whether 
the  form  of  the  order  made  by  the  chief 
clerk  is  correct.  With  regard  to  that  I 
think  the  more  conrenient  and  proper 
course  would  be  to  direct  payment  of  the 
1302.  to  the  sequestrators,  and  order  that 
no  other  money  be  paid  to  Walter  Slade 
without  notice  to  the  sequestrators. 


Solicitors — Stibbard,  Gibson,  &  Co.,  for  plaintiff 
W.  Slade;  Kontb,  Stacey  &  Castle,  for  the 
Beqnestration ;  Lucas  &  Son,  for  defendants. 
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Fbt,  J. 

1880 
June  21 

Easement  —  Bight  of  Way  —  General 
Words, 

Oeneral  words  in  a  deed  of  partition  carry 
a  right  of  way  over  an  existing  pcUh  in 
actual  use  over  one  property  to  the  other. 

In  1863,  on  the  death  of  Mrs.  Orubb, 
the  equitable  tenant-for-life  of  certain 
freehold  property  near  Maidenhead,  her 
four  children,  William  Grubb,  Eliza- 
beth Barkshire  (then  Elizabeth  Martin), 
Thomas  Grubb  and  Mary  Andrews  be- 
came equally  entitled  in  equity  to  the 
property.  An  agreement  waa  come  to 
between  them  that  Mary  Andrews  should 
receive  a  sum  of  502.,  Thomas  Grubb 
should  have  a  part  of  the  freehold  pro- 
perty, and  the  other  part^  which  con- 
sisted of  a  double  cottage  and  two  gardens, 
one  belonging  to  each  part  of  the  cottage, 
should  be  divided  between  William  Grubb 
and  Mrs.  Martin,  the  former  taking  the 
cottage  and  garden  nearest  the  road,  and 
Mrs.  Martin  that  further  from  the  road. 
This  arrangement  was  carried  into  exe- 
cution so  far  that  Mary  Andrews  received 
the  502.,  and  the  premises  assigned  as  the 
share  of  Thomas  Grubb  were  conveyed 
to  him,  but  the  double  cottage  and  gar- 
dens attached,  instead  of  being  conveyed 
as  to  the  respective  shares  for  the  be- 
nefit of  William  Grubb  and  Elizabeth 
Martin  respectively,  were  conveyed,  as 
to  one  undivided  moiety,  to  the  use  of 
William  Grubb,  and,  as  to  the  other,  to 
the  use  of  a  trustee  for  Elizabeth  Martin. 

William  Grubb  occupied  the  one  cot- 
tage and  garden  from  that  time,  and  the 
other  was  occupied  by  Elizabeth  Martin 
and  her  husband,  Thomas  Martin,  down 
to  his  death  in  1869.  She  lived  there  as  a 
widow  till  1874,  when  she  married  James 
Barkshire. 

This  action  was  brought  by  Elizabeth 
Barkshire,  the  defendants  being  William 
Grubb,  the  plaintiff^s  husband,  and  Mr. 
Mabyn,  her  trustee.  She  claimed  to 
have  the  property  partitioned,  and  to 
have  the  conveyance,  which  was  actually 
made  in  1863,  rectified,  to  carry  out  the 
previous  agreement. 
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The  only  question  between  the  plaintiff 
and  the  defendant  William  Grabb  was 
whether  she  was  entitled  to  have  a  right 
of  way  over  his  garden  to  her  part  of  the 
donble  cottage. 

The  facts,  as  found  by  the  Jadge,  were : 
There  had  existed,  preyionsly  to  the  fiEunily 
arrangement  in  1863  for  the  division  of 
the  property,  a  gravel  path  over  William 
Ombb's  garden,  which  gave  access  to 
the  plaintiff's  part  of  the  cottage  from 
the  road,  from  which  she  had  no  other 
access,  her  part  of  the  property  being 
shut  off  from  the  road  by  the  property  of 
the  defendant  William  Ombb,  and  con- 
tignons  on  all  other  sides  to  property  of 
strangers.  That  path  was  nsed  for  some 
time  as  the  only  way  to  the  plaintiff's 
premises,  bnt  the  defendant  asserted  a 
right  to  close  it,  and  after  a  time  the 
plaintiff,  for  the  sake  of  peace,  bought  a 
right  of  way  over  another  person's  pro- 
perty, 

Mr.  Olasse  and  Mr,  Tate  Lee,  for  the 
plaintiff,  insisted  on  her  right  to  have  a 
way  over  the  defendant  Grubb's  part 
of  the  property. 

Mr.  Oeorge  Murray^  for  the  plaintiff^s 
husband,  and  Mr.  J.  Hendereon,  for  the 
trustee. 

Mr.  Northmore  Lawrence,  for  the  defen- 
dant Grubb,  argued,  distinguishing 

Watts  V.  Kelson,  40  Law  J.  Bep. 
Ghanc.  126 ;  Law  Bep.  6  Ghanc. 
166, 
that  as  the  gravel  path  had  never  been 
enjoyed  as  a  right  appertaining  to  a 
dominant  tenement,  a  right  over  it  did 
not  pass  by  the  general  words — 

Thomson  v.  Waterlow,  37  Law  J.  Rep. 
Ghanc.  495 ;  Law  Bep.  6  Eq.  36 ; 
Langley  v.  Hamfiumd,  37  Law  J.  Bep. 
Exch.   118;    Law  Bep.  3  Exch. 
161. 
Mr.  Olasse  referred  to 

Kay  V.  Ozley,  44  Law  J.  Bep.  Q.B. 
210 ;  Law  Bep.  10  Q.B.  360. 

Fbt,  J.,  stated  the  facts,  and  said — The 
question  is,  in  such  an  executory  agree- 
ment, and  with  such  facts  as  I  have  s^ted 
in  respect  of  the  road  leading  up  to  the 
cottage  to  be  taken  by  the  plaintiff,  how 
ought  the  conveyance  to  be  framed  ? — 


ought  it  or  ought  it  not  to  contain  a  con- 
veyance of  a  right  of  way  over  the  gravel 
path  ?  In  my  opinion  it  clearly  ought  to 
be  taken  with  such  a  grant.  In  the  first 
place  the  contract  is  executory,  and  in 
construing  it  the  Court  will  have  regard 
to  the  existing  facts  affecting  the  land  at 
the  time  of  the  contract :  it  could  not  ex. 
elude  from  consideration  the  fact  of  the 
gravel  path  being  the  way  actually  used 
up  to  the  house.  Further,  I  must  observe 
that  I  find  there  was,  according  to  the 
evidence  at  that  time,  no  other  path  lead- 
ing to  the  house,  and  it  was  in  £Ekct  the 
only  access  there,  and  there  could  not 
well  be  any  other  path,  because  on  all 
sides  the  land  was  surrounded  either  by 
the  garden  of  the  other  part  of  the  cottage 
or  the  land  of  strangers ;  it  did  not  abut 
on  any  highway.  Therefore  I  should  say 
the  right  of  way  ought  to  be  granted. 

Bnt  I  will  carry  the  investigation  fur- 
ther. I  will  suppose  that  the  an«ement 
was  that  the  conveyance  should  contain 
the  usual  general  words,  and  it  renuuDed 
to  be  enquired  whether  those  general 
words  would  pass  the  right  of  way.  I 
think  among  the  general  words  woiUd  be 
"  all  ways  now  used  with  the  premises," 
and  if  those  words  had  been  inserted  the 
simple  enquiry  would  have  been,  Was  that 
a  way  then  used  P — ^if  so,  the  way  passed ; 
if  not,  it  did  not.  As  a  matter  of  fact  I 
have  already  found  that  it  was  used. 

The  authorities  on  the  subject  go  back 
to  an  early  time.  In  Oomyn^s  Digest, 
under  the  head  "Ghemin"  (1),  I  find 
this  passage :  "  If  a  man  seised  of  Black- 
acre  and  Whiteacre,  used  a  way  through 
Whiteacre  to  Blackacre,  afterwards 
grants  Blackacre  with  all  ways^  &c.,  this 
way  through  Whiteacre  shall  pass  to  the 
grantee."  The  same  rule  prevailed  in 
the  case  of  Kooystra  v.  Lueas  (2)  in  the 
year  1822.  There  Justice  Holroyd  said 
this  :  '*  By  the  lease  certain  premises  de- 
lineated in  the  plan  in  the  margin  thereof, 
comprising  a  part  of  Sprang's  dairy,  were 
demised  to  the  plaintifi^  together  with  all 
ways  thereto  belonging  or  appertaining, 
or  therewith  or  with  any  part  thereof  used 
or  enjoyed.    The  way  in  question  was  a 

(1)  5th  ed.  (by  Hamond),  p.  58. 

(2)  5  B.  ^  Aid.  830. 
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way  used  aad  enjoyed  with  a  parfc  of  the 
demised  premises.  It  therefore  passed  to 
the  plaintiff  by  the  very  words  of  the 
lease."  Those  authorities  seem  to  me 
clear  were  it  not  for  two  later  ones,  which 
I  ventore  to  think  nnfortanately  intro- 
daoed  a  doubt  into  the  law.  The  two 
cases  of  Thomson  y.  Waierhw  and  Lcmgley 
y.  Hammond  giye  ooontenance  to  the  pro- 
position that  "  where  a  way  has  existed, 
of  right,  oyer  property  B  to  property  A, 
and  the  properties  come  into  the  same 
possession,  a  grant  of  or  with  all  ways 
now  or  heretofore  used  will  pass  the  right 
of  way ;  bnt  where  after  unity  of  posses- 
sion only  the  way  has  been  used,  such 
general  words  will  not  pass  it."  I  ask 
myself  upon  what  principle  such  a  dis- 
tinction can  exist.  Is  not  the  right  within 
the  yery  words  of  the  description  P  But 
any  doubt  arising  from  those  cases  appears 
to  be  displaced  by  the  two  subsequent 
cases  of  Kay  y.  (Mey  and  Watts  y.  Kelson, 
which  appear  to  reyiye  the  earlier  law. 
In  Kay  y.  Oxley  Lord  Blackburn  said, 
*'It  cannot  make  any  difference  in  law 
whether  the  right  of  way  was  only  de  facto 
used  and  enjoyed,  or  whether  it  was  ori- 
ginally created  before  the  unity  of  posses- 
sion, and  then  ceased  to  exist  as  a  matter 
of  right,  so  that  in  the  one  case  it  would 
be  created  as  a  right  de  novo,  in  the  other 
merely  reyiyed."  And  in  Watts  y.  Kdson, 
an  earlier  authority  in  point  of  date,  the 
Judges  in  the  Court  of  Appeal  seem  to 
haye  taken  exactly  the  same  yiew.  The 
Judges  in  the  course  of  argument  asked 
whether  it  would  make  any  difference 
that  the  easement  existed  before  the 
unity  of  possession.  Lord  Justice  Mel- 
lish  said,  "  I  am  not  satisfied  that,  if  a 
man  construct  a  payed  road  oyer  one  of 
his  fields  to  his  house,  solely  with  a  yiew 
to  the  oonyenient  occupation  of  the  house, 
a  right  to  use  that  road  would  not  pass  if 
he  sold  the  house  separately  from  the 
field  ; "  and  when  he  came  to  deliyer  his 
considered  judgment  he  referred  to  Lang- 
ley  y.  HoAnmond  in  this  way :  "  We  may 
also  obserye  that  in  Langley  y.  Hammond 
Baron  Bramwell  expressed  an  opinion,  in 
which  we  concur,  that  eyen  in  the  case  of 
a  right  of  way,  if  there  was  a  formed 
road  made  oyer  the  alleged  servient 
tenement,  to  and  for  the  apparent  use 


of  the  dominant  tenement,  a  right  of 
way  oyer  such  road  might  pass  by  a  con- 
yeyance  of  the  dominant  tenement  with 
the  ordinary  general  words."  I  adopt 
that  yiew.  I  think  that  where  there  are 
two  closes,  one  adjoining  the  other,  and 
that  on  one  a  constructed  way  exists 
which  is  in  fact  used  for  the  purpose  of 
the  other,  and  that  the  second  close  is 
granted  with  all  ways  now  used,  a  right 
of  way  passes.  And  I  haye  no  doubt 
that  on  the  true  construction  of  this 
agreement  the  right  of  way  ought  to 
pass. 

SoUcitora  —  Ewbank  &  Partington,  agents  for 
B.  A.  Ward,  Maidenhead,  for  plaintiff;  Venn 
&  Woodcock,  for  defendant. 
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Bacon,  V.C. 

1881 

May  6 

Apportionment — Tenant^for-IAfe  and  Be- 
maindermen — Purchase  of  Stock  "  cum 
divy — Apportionment  Act,  1870. 

A  testator  "bequeathed  to  trustees  15,000Z. 
to  he  raised  ou/t  of  his  estate,  and  to  carry 
interest  ai  4t\  per  cent,  from  his  death 
untU  appropriaied,  upon  trust  for  invest- 
ment tvith  the  consent  of  A,  a/nd  to  pay  the 
annual  income,  including  therein  the  4j^ 
per  cent,  interest,  to  A  for  life  with  re- 
mainder over. 

Tlie  trustees,  with  A*s  consent,  placed  the 
15,000^.  on  deposit  a/icount  at  a  hank  for 
nearly  three  months,  at  the  end  of  which 
time  they  invested  it  in  the  purchase 
{partly)  of  railway  debenture  stocks, 
on  which,  ai  the  time  of  purchase,  five 
months*  out  of  the  half-years  interest  had 
already  accrued: — 

Held,  that  A,  being  entitied  under  the 
wUl  to  the  whole  income  of  the  15,000Z., 
was  entitled  to  the  entire  half-year's  divi- 
dends, and  that  the  Apportionment  Act, 
1870,  had  no  application  to  such  a  case. 

The  testator  by  his  will,  dated  the  11th 
of  September,  1873,  and  a  codicil  thereto, 
bequeathed  to  trustees  the  sum  of  15,000Z., 
to  be  raised  out  of  his  estate,  such  sum 
to  carry  interest  at  the  rate  of  4^  per 
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cent,  from  tlie  dat«  Off  the  testator's  death 
nntil  it  should  be  paid  or  appropriated, 
apon  trust,  with  the  consent  of  his  wife, 
to  invest  the  same  as  therein  mentioned, 
and  to  paj  the  annnal  income  thereof 
and  of  the  investments  thereof,  includ- 
ing in  such  income  the  interest  payable 
in  respect  of  the  said  snm,  nnto  his  wife 
during  her  life,  and  while  covert  for  her 
separate  nse  without  power  of  anticipa- 
tion, and  after  her  decease  Qpon  trust  as 
therein  mentioned. 

The  testator  died  in  1879  and  his  wife 
had  since  married  Captain  Grimble. 

By  an  order  made  in  this  action  on 
the  26th  of  February,  1880,  the  trustees 
were  directed  on  or  before  the  8th  of 
March,  1880,  to  raise  out  of  the  personal 
estate  of  the  testator  the  snm  of  15,000Z. 
and  l24sL  4^.  2d.  for  interest  thereoo  up 
to  the  8th  of  March,  1880. 

On  the  6th  of  March,  1880,  the  trus- 
tees raised  the  15,000^.,  and  with  Mrs. 
Grimble's  consent  placed  it  on  deposit  with 
the  Joint-Stock  Bank,  the  124Z.  4^.  2//. 
being  paid  to  Mrs.  Grimble. 

On  the  27th  of  May,  1880,  the  trustees 
invested  the  15,0O0Z.  in  (amongst  other 
stocks)  4,500Z.  four  per  cent,  debentara 
stock  .of  the  Great  Western  Railway 
Company, and  4,4782.  four  per  cent,  deben- 
ture stock  of  the  London  and  I^orth 
Western  Railway  Company,  with  the 
accruing  half-year's  dividends  on  those 
stocks  for  the  half-year  ending  the  30th 
of  June,  1880. 

The  trustees  paid  to  Mrs.  Grimble 
67L  Is,  11(2.,  the  interest  on  deposit 
allowed  by  the  bank  up  to  the  27th  of 
May,  but  the  latter  claimed  the  payment 
to  her,  in  addition,  of  two  sums  of 
872.  18«.  9(2.  and  872.  10«.  \d.  in  the 
trustees'  hands,  being  the  interest  for  the 
half-year  ending  the  30th  of  June,  paid 
by  the  Great  Western  and  London  and 
North  Western  Railway  Companies  re- 
spectively on  their  respective  amounts  of 
debenture  stock  as  above  mentioned; 
and  Mrs.  Grimble  and  her  husband  took 
out  a  summons  asking  for  an  order  upon 
the  trustees  to  that  effect,  which  was  ad- 
journed into  Court. 

Mr.  Hemming  and  Mr,  Kingdon^  for  the 
summons. — ^Mrs.  Grimble  is-eatitled  to  the 


whole  income  of  the  1 5,0001.  ttod  H 
ments.  It  is  not  incumbent  on  tmstees 
to  adjust  minately  the  respeetive  rights 
of  tenants-for-life  and  remaindermen  on 
every  change  of  investment^  nor  will  tba 
Court  do  so.  The  Apportionment  Act| 
1870,  does  not  apply. 
They  referred  to  the  following  cnoos  :— 
Scholefield  v.  Bed/em,  2  Dr.  A  S.  173 ; 

32  Law  J.  Rep.  Chanc.  627 ; 
Lord  Londeaborough  v.  BomanriUe^  19 
Beav.  295 ;  23  Law  J.  Rep.  Chaae. 
646; 
BiiUceleg  v.  Stepken^y  10  Law  Tiaes, 

N.S.  225 ; 

Freeman  v.   WhUbrtady    35  Law  J. 

Rep.  Chano.  137 ;  Law  Rep.  1  Eq. 

266. 

Mr,  Horion  Smith  and  Mr.  Hmihj  for 

the  remaindermen.  —  Mrs.  Grimble  has 

received    interest    np    to    the    27ih    of 

May.      If,    therefore,   she   receives   the 

hall-year's  interest  on  these  stocks  she 

will   get  interest    twice   over.      If  tiie 

stocks    had    been    bought   immediately 

after   the   end    of  the   half-year,    more 

stock  could  have  been   bought  for  the 

same  money,  and  therefore  the  acoraed 

part  of  the  half-year's  interest  should  be 

considered  capitol.     The  Apportionment 

Act,  1870,  applies. 

They  referred  to  the  f  oUowing  antho- 
rities : — 

O2tt;0  V.  OUoej  41  Law  J.  R^.  Chanc 

386 ;  Law  Rep.  7  Chanc.  433 ; 
Pdloek  V.  PoUock.  44  Law  J.  Ri^. 
Chanc.   168;  Law   Rep.   18   Eq. 
329; 
Shipperdsan  v.  Tower^  8  Jur.  485 ; 
81,  Aubyn  v.  $St,  Aubyn^  1  Dr.  A  S. 
611 ;  30  Law  J.  Rep.  Chanc.  917 ; 
Donaldson  v.  Donaldson^  Law  R^  10 

£q.  635 ; 
In  re  Ingram^  11  W.&  980 ; 
SeUm  on  Decrees  (4th  ed.),  p.  490. 
Mr,  Speedy  for  the  trastees. 

Bacon,  V.C. — ^The  Apportionment  Act, 
1870,  is  now  reasonably  fiuniliar  to  aa» 
and  the  principle  is  peiHbctly  well  estab- 
lished, that  when  a  person  has  a  limited 
interest  in  a  fund,  and  his  interest  deter- 
mines between  two  periodioal  payments 
of  the  income  of  it,  the  new  owner  is 
not  entitled  to  the  whole  of  the  inoome 
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acoraed  since  the  last  period  of  payment. 
A  case  like  the  present,  however,  has  not, 
I  believe,  happened  before,  for  the  oases 
cited  of  a  date  since  the  Apportionment 
Act,  1870,  were  all  within  the  spirit  if 
not  the  words  of  the  Act.  Here  the 
testator  directed  15,0002.  to  be  raised  out 
of  bis  estate,  and  to  be  held  for  the 
benefit  of  his  wife  daring  her  life  with 
remainder  over,  and  said  that  nntil  the 
15,0002.  was  invested,  4^  per  cent,  interest 
npon  it  was  to  be  paid  to  her ;  bat  what- 
ever is  done  with  it,  whether  it  is  in- 
vested  or  not,  his  wife  is  to  have  the 
whole  benefit  of  it  daring  her  life.  How 
does  the  Apportionment  Act,  1870,  apply 
to  snch  a  case  as  that?  The  trastees 
first,  with  the  widow's  consent,  deposit 
the  money  in  the  bank,  and  afterwards 
lay  it  oat  in  frait*bearing  stock,  which 
they  hold  npon  the  trasts  of  tl&e  will. 
What  are  those  trasts  P  For  her  for  life 
with  remainder  over.  In  my  opinion  the 
will  and  the  order  of  this  Coart  decide 
the  matter,  and  neither  the  Apportion- 
ment Act  nor  any  of  the  cases  cited 
aflfeot  it  at  all;  the  widow  is  therefore 
entitled  to  every  shilling  of  the  income. 
The  snmmons  mast  be  allowed. 


Soliciton — Roee&  Fry,  for  Mr.  and  Mm.  Grimble; 
C.  M.  Barker,  for  Uia  remaindermen ;  Lindnay, 
Mason  Ac  Greenfield,  for  the  trustees. 


'.28.  J 


FUTCHBB  V,  FUTGHEB. 


Pby,  J. 
1881. 
Jnly  27, 

Pleading — SiattUe  of  Frauda—  Demurrer 
-^Order  XIX.  nde  2S—0rder  XXVIIL 
rule  2. 


The  defence  of  the  Statute  of  Frauds 
cannot  he  raised  by  demurrer. 

This  was  an  action  broaght  by  a  widow 
against  the  representatives  of  Robert 
Fatcher,  her  deceased  hasband,  and  she 
claimed  specific  performance  of  an  alleged 
promise  or  agreement  by  the  deceased 
prior  to  marriage  to  give  the  plaintiff* 
control  over  her  own  property. 


The  statement  of  claim  alleged  as 
follows :  "  Prior  to  the  said  marriage 
between  the  plaintiff*  and  the  said  Robert 
Fatcher,  the  plaintiff*  on  several  occasions 
saggested  that  there  ought  to  be  a  settle- 
ment  of  her  property  on  herself  and  her 
child  and  her  grandchildren.  The  said 
Robert  Fatcher  on  those  occasions,  in 
order  to  indnoe  the  plaintiff  not  to  insist 
npon  a  settlement,  promised  and  agpreed 
with  her  that  she  shoald  have  fall  control 
over  her  property,  and  fall  power  to  give 
it  or  leave  it  by  her  will  to  the  said  Ellen 
Wallis  and  her  said  grandchildren,  or 
otherwise  amongst  her  own  famOy  as  she 
desired,  although  no  settlements  were 
made,  and  advised  her  that  under  these 
circumstances  a  settlement  was  unne- 
cessary." 

The  defendants  demurred  to  the  claim 
for  specific  performance.  By  the  demurrer 
they  said  that  the  claim  **  is  bad  in  law 
on  the  ground  that  the  alleged  promise 
and  agreement  of  which  the  plaintiff 
seeks  to  have  specific  performance  was 
not,  nor  was  any  memorandum  or  note 
thereof  made  in  writing  or  signed  by  the 
said  Robert  Fatcher,  or  by  any  other 
person  thereunto  by  him  lawfully  autho- 
rised within  the  meaning  of  the  statute 
29  Car.  2.  c.  3,  entitled  *  An  Act  for  the 
prevention  of  Frauds  and  Perjuries.' " 

Mr.  Olaese  and  Mr.  Oiffard,  for  the 
demurrer,  argued  that  on  the  statement 
of  claim  it  was  clear  there  would  have 
been  no  agreement  in  writing  to  satisfy 
the  Statute  of  Frauds.  The  statement 
of  claim  was  therefore  demurrable — 
Johnasson  v.  Bonhotey  45  Law  J.  Rep. 

Chanc.  651 ;  Law  Rep.  2  Gh.  D. 

296. 
The  defendants  had  complied  with  the 
requirements  of  the  23rd  rule  of  Order 
XIX.,  which  requires  the  statute  to  be 
pleaded  by  stating  it  to  be  the  ground  of 
demurrer.  In  that  respect  the  case  dif- 
fered from 

Catling  v.  King^  46  Law  J.   Rep. 

Chanc.  384 ;  Law  Rep.  5  Ch.  D. 

660, 
before  the  Court  of  Appeal,  where  it  was 
objected  by  the  Judges  in  the  course  of 
argnment  that  the  statute  could  not  now 
be  a  ground  of  demurrer;  that, however, 
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was  not  the  actual  ground  of  decision  in 
the  case,  and  the  point  does  not  appear 
to  have  been  fully  argued  or  finally  con- 
sidered.    Neither 

Johnasson  v.  Bonhote  (uhi  supra) 
nor  Order  XXXVIII.  rule  2  were  brought 
to  the  notice  of  the  Court. 
They  cited  also 
Bawhina  v.  Lord  Penrhyn,  48  Law  J. 

Bep.  Ghanc.  804; 
Spurrier  v.  Fitzgerald^  6  Ves.  548  ; 
lUst  y.  Hohson,  1  Sim.  <Se;  S.  543 ;  3 

Law  J.  Rep.  (o.s.)  Chano.  86 ; 
Wood  y.  Midgeley,  5  De  G^z,  M.  Sd 
O.  41 ;  23  Law  J.  Bep.  Chano. 
553; 
Ba/rhworth  y.  Toung,  4  Drew.  1 ;  26 

Law  J.  B«p.  Cluuio.  153 ; 
The  Vale  of  Neath  Oolliery  Company 
y.  Furness,  45  Law  J.  Bep.  Chano. 
276. 
[Fry,  J.,  referred  during  the  argument 
to 

Stephens    on    Pleadings    (7th   ed.), 

140; 
Clarke  y.  Callow,  46  Law  J.   Bep. 
Q.B.  53, 
and  an  unreported  case  before  the  Master 
of  the  Bolls  in  January,  1881, 

Shadlow  y.  Cotterill 
was  also  mentioned.] 

Mr.  North  and  Mr,  Q,  H,  Lea,  for  the 
statement  of  claim,  were  not  called  upon. 

Frt,  J.,  said — The  plaintiff  sues  upon 
an  allegation  of  contract  between  herself 
and  her  late  husband  prior  to  their 
marriage.  The  statement  of  claim  alleges 
the  agreement  to  haye  been  repeated,  and 
I  am  asked  to  infer  from  that  statement 
that  the  agreement  and  promise  were  not 
in  writing.  In  my  judgment  I  can  come 
to  no  such  conclusion,  because  the  agree- 
ment may  well  haye  been  gone  through 
more  than  once,  and  have  been  in  writing 
on  some  occasion.  It  is  impossible,  there- 
fore, in  my  judgment,  to  come  to  the 
conclusion  that  written  eyidence  is  in- 
consistent with  the  allegations  in  the 
statement  of  claim.  I  regard  it,  therefore, 
as  a  statement  of  claim  which  alleges  an 
agreement,  but  is  silent  as  to  whether 
there  was  a  writing. 

The  question  is  therefore  whether  such 
allegation  of  contract,  if  the  Statute  of 


Frauds  requires  it  to  be  eyidenced  by 
writing,  is  open  to  demurrer. 

Before  the  Judicature  Acts  there  was 
a  diyersity  of  practice  at  law,  and  in  equity. 
At  law  it  was  not  necessary  to  allege  in 
the  declaration  the  existence  of  writing 
upon  the  principle  which  is  stated  in 
a  note  to  Williams'  Saunders  in  these 
terms  (1)  : — 

"  For  this  difference  is  holden  that 
where  a  thing  is  originally  made  by  Act 
of  Parliament,  and  required  to  be  in 
writing,  it  must  be  pleaded  with  all  the 
circumstances  requited  by  the  Act,  as  in 
the  case  of  a  will  of  lands  it  must  be 
alleged  to  haye  been  made  in  writing; 
but  where  an  Act  makes  writing  neces- 
sary to  a  matter  where  it  was  not  so  at 
common  law,  as  in  the  case  in  the  pre- 
ceding note,  where  a  lease  for  a  longer 
term  than  three  years  is  required  to  be  in 
writing  by  the  Statute  of  Frauds,  it  is 
not  necessary  to  plead  the  thing  to  be  in 
writing,  though  it  must  be  proyed  to  be 
so  in  eyidence."  The  result  was  that  at 
law  on  an  allegation  of  a  simple  agree- 
ment  the  plaintiff  must  be  prepared  to 
proye  the  existence  of  the  agreement  and 
all  that  was  necessary  to  satisfy  the 
Statute  of  Frauds,  and  that,  though  the 
defendant  had  giyen  no  notice  to  set  up 
tho  statute. 

In  equity  the  practice  was  extremely 
different.  The  Court  required  a  plaintiff, 
who  relied  on  an  agreement  within  the 
ambit  of  the  statute,  to  ftll^g®  &  writing 
which  satisfied  the  statute.  The  principle 
is  explained  by  Vice- Chancellor  Kinders- 
ley  in  the  case  of  Barkworth  y.  Young, 
where,  after  referring  to  a  paragraph  in 
the  bill  of  complaint,  which  alleged  in 
general  terms  the  contract  sued  upon,  he 
said  this  (2)  :  "  I  am  of  opinion  that  this 
paragraph  must  be  taken  to  be  an  allega- 
tion of  nothing  more  than  a  yerbal  agree- 
ment, and  that  the  defendant  may  ayail 
himself  of  the  Statute  of  Frauds  by  way 
of  demurrer.  As  a  general  rule,  to  render 
a  bill  proof  against  a  demurrer,  it  ought 
to  state  all  the  facts  necessary  to  entitle 
tho  plaintiff  to  the  relief  prayed ;  and  if 
it  only  states  some  of  them  and  omits 
others,  it  must  be  assumed  that  those 

(1)  Vol.  i.  p.  276,  iw/e  2. 

(2)  4  Brew.  10;  26  Law  J.  Rep.  Chanc.  156. 
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whicli  are  omitted  do  not  exist,  unless 
indeed  they  are  necessarily  to  be  inferred 
or  presumed  from  what  is  stated.  The 
maxim  applies, '  De  non  appa/rentibus  et  de 
non  exiatentilnu  eadem  est  ratio,*  " 

There  being  that  difference  in  mode 
of  allegation  on  the  plaintiff's  part  at 
common  law  and  in  equity,  there  followed 
a  difference  in  taking  advantage  of  the 
abeei^ce  of  allegation  by  demurrer,  as  the 
plaintiff  was  required  in  equity  to  allege 
the  writing,  a  bill  not  alleging  it  could 
be  demurred  to.  As  the  plaintiff  at  com- 
mon law  was  not  required  to  allege  the 
writing,  its  absence  in  the  declaration 
could  not  be  taken  advantage  of  by  de- 
murrer. 

Thus  matters  stood  before  the  Judica- 
ture Acts.  The  23rd  rule  of  Order  XIX. 
provides,  '*  When  a  contract  is  alleged  in 
any  pleading,  a  bare  denial  of  the  con. 
trsbct  by  the  opposite  party  shall  be  con- 
strued only  as  a  denial  of  the  making  of 
the  contract  in  &ct,  and  not  of  its  legality 
or  its  sufficiency  in  law,  whether  with 
reference  to  the  Statute  of  Frauds  or 
otherwise."  That  rule,  in  my  judgment, 
allows  an  allegation  of  contract  simply, 
and  throws  on  the  defendant  the  burden 
of  alleging  the  Statute  of  Frauds,  because 
the  rule  goes  on  to  provide  the  manner 
in  which  he  shall  allege  it.  The  result 
of  the  rule,  in  my  judgment,  is  twofold. 
In  the  first  place,  it  abolished  the  old 
rule  of  Chancery  that  a  writing  must  be 
alleged  by  the  plaintiff.  Secondly,  it 
abolished  the  old  rule  of  common  law  that 
the  point  might  be  raised  at  the  trial  for 
the  first  time.  The  rule  leaves  the  plaintiff 
open  to  allege  a  contract  without  reference 
to  written  evidence,  and  requires  the  de- 
fendant, if  he  desires  to  avail  himself  at 
the.  trial  of  the  statute,  to  raise  by  his 
pleadings  that  issue. 

That  being  my  view  of  the  construction 
of  the  rule,  how  do  the  authorities  stand  ? 
In  the  first  place,  in  the  case  of  Catling  v. 
King,  according  to  my  reading  of  the 
decision  of  the  Court  of  Appeal,  and  not 
merely  of  what  was  said  in  the  course  of 
argument,  the  Court  held  that  the  defence 
of  the  Statute  of  Frauds  cannot  now  be 
raised  by  demurrer.  That  case  came  to 
the  consideration  of  the  House  of  Lords, 
who  expressed  the  same  opinion  in  Datr- 
Vol.  60. — Chamc. 


kins  V.  Lord  Penrhyn,  Lord  Chancellor 
Cairns  said,  "  The  analogy  which  was  re- 
ferred to  of  the  Statute  of  Frauds  is  not  an 
analogy  of  any  weight.  The  Statute  of 
Frauds  must  be  pleaded  because  it  never 
can  be  predicated  beforehand  that  a  de- 
fendant who  may  shelter  himself  under 
the  Statute  of  fVauds  desires  to  do  so.*' 
There  appears  to  have  been  a  subsequent 
case  before  the  Master  of  the  Bolls,  the 
exact  nature  of  which  is  not  before  me, 
which  confirms  my  view  of  the  case. 
I  have  referred  to  the  case  of  Clarke  v. 
OUlow  before  the  Queen's  Bench  Division. 
The  question  requiring  adjudication  in 
that  case  was,  whether,  where  the  state- 
ment of  claim  had  alleged  that  there 
was  an  acceptance  and  receipt  of  the 
commodity  sold,  so  as  to  take  the  contract 
alleged  out  of  the  Statute  of  Frauds, 
it  was  necessary  for  the  defendant  to 
plead  the  statute  if  he  wished  to  take 
advantage  of  it ;  and  Lord  Justice  Brett 
said  this :  "  Order  XIX.  rule  3  is,  in  my 
opinion,  intended  partly  as  an  enunciation 
of  the  jealousy  with  which  the  law  re- 
gards that  class  of  defences,  and  partly 
to  assimilate  the  praetice  at  law  and  in 
equity.  If  rule  23  is  to  be  obeyed,  if  the 
d^endant  intends  to  insist  on  the  defence 
that,  though  he  undoubtedly  entered  into 
a  contract  yet,  as  that  contract  was  not 
in  writing,  he  does  not  intend  to  observe 
it,  then  he  must  clearly  state  his  inten- 
tion, or  if  he  means  to  deny  the  legality 
of  a  contract  he  has  entered  into,  he 
must  say  so  in  plain  terms.*'  Without 
saying  that  that  case  determines  the  pre- 
sent, it  certainly  leans  towards  the  view 
I  have  expressed. 

I  hold,  therefore,  that  the  demurrer 
cannot  be  sustained,  and  overrule  it  with 
costs. 


Solidton — Stocken  &  Jnpp,  agents  for  Webb, 
Basingstoke,  for  plaintiff;  Taylor.  Hoare  & 
Taylor,  asents  for  Wilson  &  Sons,  Salisbury, 
for  defendants. 
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Fry,  J.  1  In     re     brown,     bailey    and 
1881.    >     DIXON   (limited)  ;   ex    parte 

Aug.  4.  J        ROBERTS  AND  WRIQHT. 

Oompcmy  —  Wi/ndrng-wp  —  Companies 
Act,  1862,  88.  87,  138,  16S— Distress- 
Mortgage, 

An  application  in  a  winding-up  under 
supervision  by  mortgagees  for  leave  to  dis^ 
train  wader  a  power  in  their  mortgage  for 
interest  due  before    the  vnnding-up    was 

refused. 

» 

This  was  an  application  for  leave  to 
distrain  on  property  on  the  premises  of 
the  above  company  in  respect  of  interest 
nnder  a  power  of  distraint  given  in  a 
mortgage- deed.  The  applicants  were,  as 
trustees  for  debenture-holders,  mortgagees 
under  an  instrument  dated  the  2 1st  of 
May,  1879,  which  in  case  of  default  in 
payment  of  interest  reserved  a  right  to 
the  trustees  to  enter  on  the  property  of 
the  company  and  distrain  and  sell  the 
property  distrained  in  the  same  manner 
as  a  landlord  could.  A  resolution  to  wind 
up  the  company  voluntarily  was  passed 
on  the  7th  of  January,  1881,  and  on  the 
14th  of  the  same  month  a  supervision 
order  was  made.  The  present  application 
related  to  interest  in  arrear  up  to  the 
31st  of  December,  1880.  Subsequent  in- 
terest  was  paid  in  full. 

Mr,  J,  Pearson  and  Mr.  Speedy  for  the 
mortgagees,  distinguished  this  case  from 
distraint  for  rent,  and  contended  that  the 
effect  of  the  power  in  the  mortgage- deed 
was  to  give  a  charge  on  the  property 
subject  to  distraint.  The  Court  had  dis- 
cretion to  allow  the  distraint,  and  would 
not  allow  the  mortgagees  to  be  put  in  a 
worse  position  by  the  act  of  the  debtors 
in  putting  themselves  in  the  position  of 
being  wound  up — 

In  re  Damd  Lloyd  8f  Co.,  Law  Bep. 

6  Ch.  D.  339 ; 
In  re  The  Longendcde  Ootton  Spinning 

Company,  48  Law  J.  Hep.  Chanc. 

54 ;  Law  Rep.  8  Ch.  D.  160. 
Ifr.  North  and  Mr.  Buckley,  for  the 
liquidators,  said  that  there  was  no  charge 
on  the  goods  and  chattels  subject  to  be 
distrained  until  they  were  actually  taken. 
There  was  no  difference  in  principle  be- 


tween this  power  of  distress  for  interest 
and  the  ordinary  power  a  landlord  had  for 
rent.     The  principles  on  which  the  Conrt 
acted  in  not  allowing  distress  for  money 
due  at  the  commencement  of  the  winding- 
up,  or  payable  in  respect  of  matters  which 
happened  before  that  date,  was  that  one 
creditor  would  not  be  allowed  to  obtain  a 
priority   he   had   not  otherwise  by    the 
exercise  of  such  a  power.     With  regard 
to  subsequent  matters  rent  was  allowed 
to  be  paid  in  full  under  what  amounted 
to  a  bargain  with  the  liquidator  acting 
with  a  view  to  preserve  the  property  of 
the  company  and  realise  to  advantage — 
In  re    The    South    Kensington    Co- 
operative   Stores,   Ante,    446;    17 
Ch.  D.  161  ; 
In  re  The  ExhaU  Mining  Company, 
4  De  Gez,  J.  Sd  S.  377 ;  33  Law 
J.  Rep.  Chanc.  595 ; 
In  re  The  Traders'  North  Staffordshire 
Carrying  Company,  44  Law  J.  Rep. 
Chanc.  172 ;  Law  Rep.  19  Eq.  60 ; 
In  re  Hamilton's  Windsor  Iron  Worh 

Company,  27  W.R.  827  ; 
In  re  The   Withemsea  Brick  Works 
Compaivy,  Ante,  185  ;  Law  Rep.  16 
Ch.  D.  337. 
The  relationship  between  the  parties 
was  that  of  landlord  and  tenant — 

In  re    The   Stockton    Iron    Furnace 
Coinpany,  48  Law  J.  Bep.  Chanc. 
417 ;  Law  Rbp.  10  Ch.  D.  335. 
Mr.  Pearson  replied. 

Fbt,  J.,  stated  the  &uctA  and  said — The 
trustees  now  apply  to  the  Court  for  leave 
to  enter  and  distrain.  It  is  not  in  dispute 
that  such  leave  is  necessary  to  their  entry; 
and  the  question  which  I  have  to  deter- 
mine is  this  :  Upon  what  principle  ought 
the  discretion  of  the  Court  to  be  exercised 
in  granting  or  refusing  that  leave  ? 

Now  one  principle  has  been  clearly 
enunciated,  which  is  this,  that  as  far  as 
possible  the  independent  righte  of  inde- 
pendent persons  ought  to  be  respected. 
The  Lord  Justice  James,  in  the  case  of 
David  Lloyd  4*  Co.,  to  which  my  attention 
has  been  called,  said  this :  '^  A  power  was 
given  to  the  Court  to  interfere  with 
actions  by  restraining  them  or  not  allow- 
ing them  to  proceed,  but  this  power  was 
^ven  because  it  was  understood  that  th^ 


Vol,  60.] 

In  re  Brovcn  ;  ex  parte  Roberts, 

Coart  would  exercise  it  with  a  dae  regard 
to  the  rights  of  third  persons,  who  were 
not  members  of  the  company,  and  who 
bad  not  to  come  in  and  claim  to  share  in 
the  distribution  of  the  company's  assets 
among  the  creditors,  and  who  were  not 
therefore  qiuui  parties  to  the  winding-up 
proceeding.  The  Court  would  have  due 
regard  to  the  rights  of  independent 
persons.  A  mortgagee  is,  to  my  mind, 
sach  an  independent  person,  and  his 
rights  ought  not  to  be  interfered  with 
because  his  mortgagors  have  chosen  to 
become  insolvent  and  to  have  a  winding- 
up."  In  like  manner  a  lessor  is  for  many 
purposes  an  independent  person.  His 
rights  ought  not  to  be  interfered  with 
more  than  is  necessary  by  reason  of  his 
lessee  having  become  insolvent,  and 
having  chosen,  to  use  the  Lord  Justice's 
expression,  to  have  a  winding-up. 

There  is,  however,  another  principle, 
which  I  take  to  be  this,  that  the  Court 
will  administer  the  assets  of  a  company 
among  all  the  creditors  at  the  time  of  the 
winding-up,  pari  passu ;  and  will,  so  £&r 
as  is  possible,  not  give  any  preference  or 
priority  between  the  various  creditors. 
That  principle  was  enunciated  very  fully 
by  the  Master  of  the  Bolls  in  the  case  of 
The  Traders*  North  Staffordshire  Oarryvng 
Company,  Speaking  of  the  application 
which  was  then  made,  he  said  this  :  '*  In 
substance  it  is  getting  payment  by  the 
creditor  out  of  the  goods  of  his  debtor, 
and  a  preferential  payment  as  between 
that  creditor  and  the  other  creditors  of  the 
debtor,  and  as  I  understand  the  very 
object  and  the  meaning  of  the  Act  of 
Parliament  was  to  prevent  any  such  pre- 
ference being  obtainable  after  the  com- 
mencement of  the  winding-up." 

Those  are  the  two  principles  to  be  con- 
sidered. In  their  generality  they  are 
manifestly  inconsistent.  In  my  view 
they  are  to  be  reconciled  by  drawing  the 
line  at  the  date  of  the  winding-up.  A 
mortgagee  and  a  lessor,  although  in  one 
sense  independent  persons,  are  neverthe- 
less creditors  of  the  company  in  respect 
of  any  amount  due  on  the  mortgage  or  on 
the  lease  at  the  date  of  the  winding-up, 
and  as  such  creditors  they  ought,  in  my 
judgment,  to  have  neither  preference  nor 
priority.   In  respect  of  any  rights  arising 
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after  the  winding-up  by  reason  of  the 
company  or  the  liquidators  remaining  in 
possession  of  the  demised  or  of  the  mort- 
gaged premises,  they  oaght,  in  my  judg- 
ment,  to  be  treated  as  independent  persons, 
and  if  the  company  or  liquidator  choose 
to  remain  in  possession  of  the  demised  or 
mortgaged  premises,  they  must  so  remain 
upon  the  terms  and  conditions  of  the  in- 
strument just  as  any  other  person  must 
observe  those  terms.  In  that  way  then  I 
draw  the  line  at  the  commencement  of  the 
winding-up ;  and  I  hold  that  all  claims  by 
creditors  before  that  date  should  be  ad- 
ministered upon  the  principle  of  equality ; 
but  that  with  regard  to  the  rights  after 
that,  the  company  is  in  no  better  position 
because  it  has  become  insolvent,  and  has 
had  a  winding-up.  That  appears  to  me 
to  be  consistent  with  the  current  of  deci- 
sions which  has  drawn  the  line  with 
regard  to  the  exercise  of  the  power  of 
distress  in  respect  of  rent  accrued  before 
and  rent  accrued  after  the  winding-up. 
The  practice  certainly  has  grown  up  of 
allowing  the  lessor  to  distrain  or  to  be 
paid  in  full  in  respect  of  rent  after  the 
winding-up,  but  with  respect  to  rent  before 
the  winding-up,  to  allow  him  only  his  right 
to  compete  with  the  other  creditors  by 
proving  in  the  winding-up. 

I  come  very  much  to  the  same  conclu- 
sion on  the  consideration  of  the  163rd 
section.  That  shews  in  the  first  place 
that  *'  Where .  the  company  is  being 
wound  up  by  the  Court  or  subject  to  the 
supervision  of  the  Court,  any  attachment, 
sequestration,  distress,  execution  put  in 
force  against  the  estate  or  effects  of  the 
company  after  the  commencement  of  the 
winding-up  shall  be  void  to  all  intents." 
Why  is  that?  In  order  that  equality 
may  be  the  rule  in  the  administration  of 
the  assets.  That  restraint  on  attachment 
or  distress  and  on  execution  is  a  fetter 
imposed  by  the  Legislature  on  the  rights 
of  independent  persons.  Becaose  no  one 
can  doabt  a  lessor's  right  of  distress  flow- 
ing from  the  relation  of  landlord  and  tenant 
is  one  which  in  the  usual  way  is  respected 
by  the  Court,  but  nevertheless  for  the 
sake  of  equality  the  exercise  of  that 
power  is  restrained.  No  doubt  the  Court 
has  under  the  general  operation  of  that 
aectLoBi  and  the  earlier  sections,  exerciaed 
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the  right  to  allow  distresses  to  prevail ; 
bat  it  has  allowed  them  in  the  way  I  have 
already  referred  to.  I  think,  therefore, 
this  application  cannot  be  granted,  and 
that  it  mnst  be  refused  with  costs. 


Solicitors— Baxters  &  Co.,  for  the  applicants; 
Pattison,  Wigg  &  Co.,  agents  for  Broomhead, 
Wightman  &  Co.,  Sheffield,  for  the  liquidators. 


[IN  THE  COURT  OF  APPEAL.] 
Jessel,  M.R. 
Baggallay,  L.  J. 

Lush,  L.J.  >       eames  v,  hacon. 

1881. 
June  24,  27. 

Administration — Irish  Bomicil — General 
Administratrix  in  Ireland — Limited  Ad- 
ministrator  in  India — Surplus  Assets  in 
India — General  Administratrix  entitled  to 
receive  and  give  good  Discharge  far  same. 

General  administration  was  granted  by 
the  Irish  Oourt  to  the  widow  of  an  intes- 
tate, who  died  in  Ireland,  and  who  left 
property  in  India.  The  Irish  letters  of 
administration  were  sealed  in  England. 
F.,  under  a  power  of  aitomey  from  the 
administratrix  in  the  usual  form,  obtained 
limited  administration  to  the  intestate  in 
India,  and,  after  satisfying  all  claims,  re- 
mitted the  surplus  Indian  assets  to  his 
agents  in  England,  who  refused  to  pay  over 
the  same  to  the  administratrix  without  the 
receipt  of  all  of  the  next-of-kin  of  the  de- 
ceased : — Held  (affirming  the  decision  of  Fry, 
J.),  first,  thai  the  intestate  ha/ving  died  in 
Ireland,  his  domicil,  in  the  absence  of  evi- 
dence to  the  contrary,  was  Irish ;  secondly, 
that  F.  was  bound  to  hand  over  the  surplus 
Indian  assets  to  the  Irish  administratrix, 
the  next-of-kin  not  having  intervened, 

De  la  Viesca  v.  Lubbock  (10  Sim.  629) 
approved  and  followed. 

This  was  an  appeal  from  a  decision  of 
Fry,  J.,  reported  Ante,  p.  182. 

Mr.  if.  Oookson  and  Mr.  Methold,  for 
the    appellants,   the  defendants    in  the 


action,  urged  the  same  arguments  aa  in 
the  Court  below. 

Mr.  North  and  Mr.  G.  James,  for  the 
respondent,  the  Irish  administratrix, 
were  not  heard. 

Jessel,  M.B.—  I  must  most  emphati- 
cally express  my  disapproval  of  what  the 
defendants  have  done.     The  Irish  letters 
of  administration  are  the  ordinary  grant 
of  general  administration.      That  being 
so,  and  there  being  funds  in  India  due  to 
the  administratrix,  she  sent  oyer  a  power 
of  attorney  to  Messrs.  Forbes  to  get  in 
that  fund  as  her  attorneys.  Acting  under 
that  power  of  attorney,  Messrs.  Forbes 
obtained  a  grant  of  limited  administration 
in  India.     Having  obtained  those  letters 
of  administration  as  her  attorneys,  th^ 
have  a  modest  surplus    amounting   to 
about  1961.,  which  they  remit   to  their 
London  agents,  with  instructions  to  hand 
that  fund  over  to  the  parties  entitled.  The 
administratrix  asked  them  to  pay  it  over 
to  her,  and  they  refused  to  do  so.     Then 
she  brings   this  action  to  enforce  pay* 
ment,  and  obtains  judgment  with  costs. 
In  my  opinion,   considering    the  small 
amount  of  the  fund,  the  defendants,  even 
if  technically  right,  would  have  done  well 
in  paying  over  the  amount  to  her.    Bat 
when  we  consider  the  nature  of  the  trana- 
action,  we  ask  ourselves,    What    right 
have  Messrs.  Forbes  to  refuse  to  pay  over 
the  fund  to  the  person  for  whom  thej 
had  acted  as  attorneys  ?  On  what  ground 
of  law  or  on  what  theoiy  of  policy  they 
are  entitled  to  refuse,  I  am  entirely  at  a 
loss  to  see.     I  agree  they  were  liable  to 
be  sued  in  India  for  the  debts  of  the  in- 
testate.    Bat   in  this  case  there  is  an 
admitted  surplus.    It  appears  to  me  that, 
under  the  oniinary  law  of  principal  and 
agent,  Messrs.  Forbes,  as  attorneys  of  the 
general   administratrix,   were   lN>nnd  to 
pay  over  the  fund  to  her,  and  could  get 
a  good  discharge,  no  one  else  intervening ; 
and  no  one  else  has  intervened.     It  is 
said  that  the  case  was  decided  below  on 
an  improper  ground — that  is  to  say,  on 
the  ground  that  the  plaintiff  was  the  ad- 
ministratrix in  the  country  of  the  intes- 
tate's domicil,  when,  in  fact,  his  domicil 
was  not  Irish.    Now  the  principal  ad- 
ministrator has  a  right  to  receive  the 
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snqpliis  assets  from  every  other  adminis- 
trator, and,  as  a  rale,  the  principal  ad- 
ministrator is  the  administrator  in  the 
country  of  domioil.  Here  there  is  no 
doubt  about  it.  The  plaintiff  is  the  gene- 
ral administrator,  and  is  suing  a  limited 
administrator  who  has  remitted  surplus 
assets  to  England  for  the  purpose  of 
being  paid  to  the  person  entitled  to  it, 
and,  as  she  is  general  administratrix, 
both  in  Ireland  and  in  England,  she  is 
entitled  to  call  upon  him  to  pay  over  the 
fund.  If  it  were  necessary  to  decide 
whether  an  Irish  domicil  was  proved,  I 
think  it  was.  The  fact  that  the  intes- 
tate died  in  Ireland,  and  that  genersJ  ad- 
ministration was  granted  in  Ireland,  is 
prima  fade  evidence  that  he  was  domi- 
ciled in  Ireland  at  the  time  of  his  death. 
No  doubt  there  are  cases  where  it  has 
been  held  that  parties  have  obtained 
what  is  called  an  Anglo- Indian  domicil ; 
but  there  is  no  proof  of  that  here.  It 
seems  to  me  that  those  who  dispute  the 
presumption  of  the  Irish  domioil  of  the 
intestate  should  have  been  prepared  with 
evidence  to  disprove  it.  I  prefer,  how- 
ever, to  put  the  case  on  the  larger  ground 
that  this  is  a  case  of  the  principal  ad- 
ministratrix suing  a  limited  adminis- 
trator for  payment  of  an  admitted  sur- 
plus. The  exact  point  was  decided  in 
De  la  Viegca  v.  Lubbock,  so  long  ago 
as  1840,  and  that  decision  has  never 
been  impugned.  That  case  is  precisely 
in  point  and  is  correct  in  principle,  and, 
in  my  opinion,  the  decision  of  Mr.  Justice 
Fry  IS  entirely  correct. 

Baogallat,  L.  J. — Agreeing  entirely  with 
the  Master  of  the  Bolls  as  to  the  &cts 
and  the  law  of  this  case,  I  do  not  think 
it  necessary  to  add  anything  to  what  he 
has  said. 

Lush,  L.J. — I  entirely  agree. 


Solicitors — ^Hacon  &  Torner,  for  appellants ;  J. 
Wilkinson,  agent  for  Heniy  Danes,  Oswestry, 
for  respondent. 


MICHAEI4MAS  18S0  TO  MICHABLMAS  1881. 


741 


[IN  THE  COURT  OF  APPEAL.] 

Bankbuptct. 
sslbobne,  l.g. 
Brett,  L.J.        \In  re  Williams  ;  ex  parte 
Cotton,  L.J.      1  williams. 

1881. 
Angnst  4. 

Bcmkmptcy — OornposUion — Duties  and 
Powers  of  Registrar — Refusal  to  Register — 
Bankruptcy  Act,  1869  (32  ^  33  Viet.  c. 
71), «.  126. 

The  duty  of  a  Registrar  upon  an  applica- 
tion to  register  resolutions  is  not,  even  in  the 
absence  of  all  opposition  to  the  registration, 
purely  ministenaX.  He  is  entitled  and 
bound,  even  in  the  absence  of  opposition,  to 
refuse  to  register  resolutions  when  he  sees 
that  they  must  necessarily  have  beenh  passed 
in  the  interest  of  the  debtor. 

This  was  an  appeal  from  a  refnsal  of 
Mr.  Registrar  Pepys,  acting  as  Chief  Judge, 
to  register  certain  resolutions  of  com- 
position. 

J.  Williams  filed  his  petition  for  liquida- 
tion or  composition.  At  the  first  general 
meeting  of  his  creditors,  held  on  the  13th 
of  May,  1881,  a  resolution  was  come  to  by 
the  statutory  majority  of  his  creditors  to 
accept  a  composition  of  twopence  in  the 
pound,  to  be  paid  within  three  months 
after  registration  of  the  resolution ;  and 
at  a  second  general  meeting,  held  on  the 
27th  of  May,  this  resolution  was  duly 
confirmed.  The  payment  of  the  proposed 
composition  was  unsecured.  From  the 
debtor's  statement  of  afiairs  it  appeared 
that  his  debts  amounted  to  1,167Z.  8».  Td,, 
while  his  assets  were  nil.  At  the  first 
meeting  twenty-one  creditors  were  present 
or  represented,  haying  debts  for  8111. 
\s.  11(2. ;  of  that  number  sixteen  creditors, 
whose  debts  amounted  to  706Z.  7s.  11(2., 
assented  to  the  composition. 

At  the  second  meeting  ten  creditors 
were  present  or  represented,  whose  debts 
amounted  to  35  7Z.  15«.  10(2.,  and  of  that 
number  eight,  with  debts  amounting  to 
285Z.  15«.  lOi.,  assented  to  the  resolu- 
tion. 

Upon  the  application  being  made  to  the 
Registrar  for  registration  of  the  resolu- 
tions, no  one  appeared  for  dissenting 
creditors  to  oppose  the  registration,  but 
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the  Registrar  refused  the  registration  '^  on 
the  ground  that  the  payment  of  the  oom- 
position  of  twopence  in  the  pound  un. 
secured  is  wholly  in  the  interest  of  the 
debtor  and  not  for  the  benefit  of  the 
creditors." 

The  debtor  appealed. 

Mr.  Sidney  Wolffs  for  the  appellant, 
urged  that  the  statutory  requirements  hav- 
ing been  duly  complied  with,  in  the  ab- 
sence of  any  opposition  the  Registrar  was 
bound  to  register  the  resolutions.  His 
office  was  purely  ministerial,  to  see  that 
the  requirements  of  the  Act  had  been 
observed.     He  referred  to 

The  Bankruptcy  Act,  1869,  s.  125 ; 
The  Bankruptcy  Rules,  1870,  rule 

295; 
Ex  parte  Elworthy ;  in  re  Elworthy^ 
44    Law    J.   Rep.    Bankr.    123; 
Law  Rep.  20  Eq.  742 ; 
Ex  parte  Terrell;    in  re  TerreUf  46 
liiw   J.   Rep.   Bankr.   47  ;    Law 
Rep.  4  Ch.  D.  293 ; 
Ex  parte  Williams;  in  re  Williams^ 

36  Law  Times  N.S.  324; 
Ex  parte  Early ;  in  re  Oolding,  Law 

Rep.  13  Ch.  D.  300 ; 
Ex   parte  Matthews;    in  re  Sharpe^ 
Ante,  p.  284 ;  Law  Rep.  16  Ch.  D. 
655. 
[Cotton,  L.J. — In  the  last  two  cases 
the  question  was  whether  one  creditor 
should  be  allowed   to  sweep  away   the 
whole  assets.] 

Selbornb,  L.C. — The  principle  on  which 
cases  like  the  present  are  to  be  decided — 
a  principle  founded  on  his  interpretations 
of  decisions  which  he  considered  binding 
on  the  Court — is  laid  down  by  Lord  Justice 
James  in  the  case  of  Ex  parte  Terrell  in 
these  words:  "This  Court  has  laid  it 
down  that  the  resolutions  must  be  passed 
bona  fide  in  the  interest  of  the  creditors, 
and  must  not  be  mere  sham  resolutions. 
The  &ct8  of  the  present  case  shew  that 
the  resolution  could  not  have  been  passed 
bona  fide.  The  debtor  had  no  assets  ; '*  nor 
has  he  here.  ''He  merely  gives  his 
promise  to  pay  the  composition  and  no- 
body else  offers  to  give  any  security  for 
it ; "  exactly  the  same  sti^  of  oircnm- 
Btances  as  we  have  here.     "  The  creditors 


merely  accept  the  hope  thai  the  son 
will  in  the  coarse  of  a  month  find  the 
money  to  pay  it ; "  in  the  present  gbm 
three  months.  ^  That  is  not  the  sort  of 
arrangement  which,  as  it  appears  to  me, 
was  contemplated  by  the  Act  as  one  which 
could  bind  the  dissentient  minority  of  the 
creditors.  I  think  the  Registrar  was 
quite  right  in  refusing  to  register  the 
resolution ; "  and  Lords  Justices  Baggallay 
and  Brett  concur  in  that  judgment 

The  only  difference  between  that  case 
and  the  present  is,  that  in  the  present  the 
terms  of  the  composition  are  worse  for 
the  dissentient  creditors  than  they  were 
there.  The  debts  are  1,1672.,  the  assets 
nil ;  and  it  is  proposed  that  an  nnsecared 
composition  of  twopence  in  the  pound, 
payable  in  three  months,  shall  be  imposed 
upon  dissentient  creditors,  those  dis- 
sentient creditors  representing  debts  to 
the  amount  of  4602. 

It  cannot  be  within  the  spiritand  jostioe 
of  the  Bankruptcy  Act  that  such  an 
arrangement  should,  under  the  name  of  a 
composition,  be  imposed  upon  a  dissentient 
minority.  Sitting  here  as  a  Judge  of 
facta,  I  am  clearly  of  opinion  that  that 
resolution  cannot  have  been  passed  in  the 
interest  of  the  creditors,  bat  most  bare 
been  in  favour  of  the  debtor;  and  the 
appeal  must  be  dismissed. 

BBErr,  L.J. — I  agree.  The  andispnted 
facts  of  the  case  justify  the  Registrar  in 
his  refusal,  and  the  cases  which  have  been 
cited  all  shew  that  if  he  can  perceive  that 
the  proposed  resolution  must  neoeasarily 
have  been  in  favour  of  the  debtor  and  not 
of  the  creditors,  he  is  able  and  bound  to 
refuse  registration. 

Cotton,  L.J. — I  also  am  of  the  same 
opinion.  The  only  point  not  hitherto 
touched  upon  in  the  judgments  is  the  ques- 
tion whether,  in  the  absenoe  of  opposition 
by  any  creditor  to  the  reg^istratioD,  the 
Registrar  was  entitled  to  refuse  to  register. 
I  consider  that  he  was  so  entitled  if  upon 
the  evidence  before  him  he  conld  see  that 
the  proposed  resolutions  were  of  necessity 
in  tne  interest  of  the  debtor  rather  than 
of  the  creditors.  Under  the  provisions  in 
the  Act  for  composition  the  majority  of 
the  creditors  have  Isarge  powers  to  hind 
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the  miBoritj,  and  must  be  strictly  watohed 
in  the  exercise  of  these  powers ;  and  even 
in  the  absence  of  all  opposition,  if  it 
appears  that  what  they  have  done  has 
been  to  shew  favour  to  the  debtor  rather 
than  to  the  creditors,  it  is  the  Regis- 
trar's  duty  to  refuse  registration.  I 
think  upon  the  evidence  here  that  it  is 
clear  that  what  was  done  was  to  favour 
the  debtor  at  the  expense  of  the  credi- 
tors, and  that  the  Ilegistrar  was  quite 
right. 

Solicitor— E.  Farman,  for  the  debtor. 
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JlSSEL,  M.B. 

1881. 
Jane  28. 

Practice — Action  in  Chancery  Division 
— JReference  to  Arbitrator — Compelling  At- 
tendance of  Witness — Subpoena — 3  A*  4 
Wm  4.  c.  42.  s.  4f^— Judicature  Act,  1873, 
ss,  3  and  16. 

An  order  may  now  be  made  on  stmimons 
in  the  Chancery  Division,  under  3^4  WiU. 
4.  c,  42.  s,  40,  requiring  the  atiendoAiee  of 
a  witness  before  an  arbitraior  appointed  in 
an  auction  in  that  division,  and  the  order 
wiU  be  directed  to  be  served  as  an  ordinary 
svhpcena. 

An  arbitrator  haying  been  appointed 
in  this  action,  the  plaintiff  applied  by 
summons,  under  3  <&  4  Will.  4.  o.  42.  s. 
40,  that  one  Brierley  might  be  ordered  to 
attend  before  the  arbitrator,  to  give  evi- 
dence on  her  (the  plaintiff's)  behalf,  and 
produce  a  certain  indenture.  The  chief 
clerk,  however,  declined  to  make  an 
order,  on  the  gpround  that  inasmuch  as 
the  Act  referred  in  terms  to  common  law 
actiocs  only,  it  seemed  doubtful  whether, 
even  under  the  present  practice,  the 
Chancery  Division  had  jurisdiction  to 
make  an  order. 

The  matter  was  now  mentioned^to  the 
Master  of  the  Bolls  in  his  private  room. 

*  ^  relatione. 


Mr,  Eastwick,  for  the  applicant. — Since, 
by  the  Judicature  Act,  1873,  ss.  3  and 
16,  each  division  of  the  High  Court  can 
now  exercise  the  jurisdiction  formerly 
possessed  by  the  several  Courts  conso- 
lidated under  that  Act,  1  submit  that  the 
chief  clerk  has  the  same  power  as  a 
Master  formerly  had  to  make  an  order 
under  section  40  of  3  <fe  4  Will.  4.  c.  42. 

A  subpoena  to  a  witness  to  attend  be- 
fore an  arbitrator  not  being  effectual,  the 
only  course  to  compel  his  attendance  is 
by  obtaining  the  order  I  now  ask  for. 

The  Master  of  the  Bolls  said  it  was 
clear  that  such  an  order  might  now  be 
made  on  summons  in  the  Chancery  Di- 
vision, and  accordingly  made  the  order 
as  asked,  directing  it  to  be  served  as  an 
ordinary  subpoena. 


Solicitor — G.  Butcher,  agent  for  T.  Pierson, 

Sheffield. 
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SNOW  V.   BOLTON. 


Fry,  J. 
1881. 
April 

Tractice — Sequestration —  Costs  —  Order 
XLVIL  rules  1  and  2. 

The  plaintiff  had  been  ordered  to  pay 
certain  costs.  A  four^day  order  wets  made 
a^id  at  the  same  time  leave  to  issue  seques- 
tration in  case  of  non-payment  of  costs  on 
the  day  named  was  given  to  the  defendant. 

Orders  had  been  made  on  the  plaintiff 
for  payment  of  certain  costs  to  the  de- 
fendant. He  was  a  half-pay  officer  in 
the  army,  and  evidence  was  given  that 
he  had  no  property  besides  his  pension  of 
290^ 

This  was  a  notice  on  behalf  of  the 
defendant  that  the  plaintiff  might  be 
ordered  to  pay  the  costs  within  four  days 
of  service  of  the  order  asked  for  on  him  ; 
that  in  defiftult  of  such  payment  a  writ 
of  sequestration  might  issue  against  the 
pension. 

Mr,  Bawlins,  for  the  motion. — ^The 
practice  as  to  obtaining  a  sequestration  for 
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costs  was  to  obtain  a  sabpcona  for  costs. 
That  is  taken  away  by  Order  XLVII. 
rule  2  (of  April,  1880),  and  the  leave  of 
the  Conrt  to  the  issue  of  sach  subpoena 
is  requisite.  I  now  ask  for  such  leave. 
The  issuing  of  writs  of  sequestration  is 
regulated  by  Order  XLVII.  rule  1,  which 
only  provided  that  the  writ  may  issue 
where  a  time  has  been  limited  for  pay. 
ment  of  money  or  the  closing  an  account, 
to  require  which  sequestration  is  brought, 
therefore  the  application  is  for  a  four-day 
order. 

Mr.  Onoald  argued  that  sequestration 
was  an  extreme  measure  not  to  be  put  in 
practice  till  other  methods  had  fiedled.  A 
fi.  fa,  might  be  sued  out  on  an  application 
made  under  the  Debtors  Act. 

Fbt,  J.,  stated  the  facts  and  said — It 
has  been  suggested  that  sequestration 
ought  not  to  issue,  but  recourse  ought  to 
be  had  to  some  other  method  of  enforcing 
payment.  K  fieri  facias  would  be  useless 
in  this  case,  because  the  defendant  has 
sworn,  and  it  is  not  denied,  that  the 
plaintiff  has  no  goods.  It  is  suggested 
that  application  ought  to  be  made  under 
the  Debtors  Act  to  send  the  plaintiff  to 
prison,  but  that  would  be,  in  my  judg- 
ment, a  harsher  proceeding ;  and  it  does 
not  follow  that  the  defendant  would  be 
successful  in  such  application,  because 
the  power  to  imprison  is  only  to  be  exer- 
cised where  there  is  proof  that  the  debtor 
has  had,  or  has  means,  and  revises  or 
neglects.  I  think,  therefore,  there  is  no 
other  mode  open  to  the  defendant  to  en- 
force the  order  for  payment  of  costs,  and 
the  sequestration  must  issue.  YHiat  the 
effect  may  be  will  be  matter  of  further 
consideration. 


Solicitors — G.  J.  &  P.  Vanderpump,  for  plaintiff; 
Bolton,  Bobbins  &  Busk,  for  defendant. 
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Fry,  J. 

1881, 
July  20. 

Practice — Judicature  Aet^  1873,  «.  56 — 
Official  Referee — Notice  of  Oljeciicn, 

Objection  to  a  part  of  a  report  of  on 
official  referee  may  be  taken  on  the  report 
coming  before  the  Court  for  adoption.  But 
notice  of  objection  should  be  given. 


This  was  an  action  by 
against  a  trustee  for  administration  of 
the  trust  estate,  the  appointment  of  new 
trustees  and  a  receiver  in  the  meanwhile. 

Questions  between  the  parties  were  re- 
ferred to  an  official  referee  who  had  made 
a  report.  The  action  now  came  on  for 
farther  consideration. 

Mr.  EyrCy  for  the  plaintiffs,  took  objec- 
tion to  some  of  the  findings  of  the  rderee. 

Mr.  Gregory  Walker  (Mr.  Millar  with 

him)  said  it  was  too  late  now  for  a  party 

to  object  to  the  findings  of  the  referee, 

which  were  treated  as  findings  of  a  jniy — 

SuUvoan  v.  Eiffington,  28  W.R  372. 

Mr.  Byre  said  it  was  for  the  Judge  to 
adopt  now  as  much  or  little  of  the  find- 
ings as  he  thought  just  under  the  temiB 
of  the  Judicature  Act,  1873,  s.  56. 

Sections  57  and  58  of  that  Act,  Ordo* 
XXXVI.  rule  34,  and 

Settin  on  Decrees  (3rd  ed.),  1663, 
were  also  referred  to. 

Fbt,  J. — It  is  clear  that  I  cannot  object 
to  hear  the  plaintiffs  when  they  say  that 
the  report  of  the  offidal  referee  is  wrong, 
because  the  56th  section  of  the  Jadioatoie 
Act,  1873,  says  the  report  of  the  referae 
may  be  adopted  wholly  or  in  p«rt  by  the 
Court.  Now  that  report  does  not  coma 
before  the  Court  except  on  farther  con. 
sideration,  because  it  is  on  that  occasioD 
that  question  aiises,  whether  the  report 
shall  or  shall  not  be  adopted  by  the  Goiut. 
Yet,  undoubtedly  great  inoonvenianoe  will 
arise  if  points  in  the  report  are  to  be 
argued  without  any  previons  intimation 
hj  the  person  who  noakea  the  objection. 
Therefore  I  shall  order  the  oaae  to  stand 
over  if  the  defendant  so  desirea.  I  cannot 
lay  down  any  general  rale  as  to  what 
length  of  tiime  should  be  allowed  for 
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notice  of  objection.    I  think  two  clear 
dajB  wonld  be  deeirable. 

The  defendant  did  not  desire  an  ad« 
jonmmenty  and  the  case  was  disposed  of. 


Solicitors— K.  J.  Btum,  agent  for  T.  Drake,  Had- 
dersfield ;  J.  W.  Sykes,  agent  for  J.  H.  Brans- 
field,  Huddersfield. 
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Statute — Construction — Statutes  of  Limi- 
taUms  (37  8r  38  Vict,  c.  57.  m.  1  and  8  ;  7 
WHl,  4i  and  1  Vict.  c.  2S)'-Mortgage^ 
Foreclosure — Payment, 

A  foreclosure  action  is  not  within  the  8th 
section  of  37  ^  38  Vict.  c.  57,  hvi  is  within 
the  1st  section  of  that  Act. 

Payment  of  rent  by  a  tenant  of  a  mort" 
gagor  to  the  mortgagee  on  his  demand,  hut 
without  the  authority  of  the  mortgagor,  is  a 
payment  wider  7  WiU.  4  and  1  Vict.  c.  28, 
so  as  to  keep  alive  tlie  right  of  the  mort' 
gagee  to  bring  a  foreclosure  action. 

This  was  a  foreclosure  action  in  respect 
of  certain  freeholds  and  copyholds  in 
Ely.  The  defendant  insisted  by  her 
statement  of  defence  npon  the  statute 
37  ft  38  Vict.  c.  57,  and  all  other  statutes 
for  the  limitation  of  actions  and  suits  as  a 
bar  to  the  plaintiff's  demands. 

It  appeared  from  the  evidence  that  one 
Wade,  a  tenant  on  the  demand  of  the 
mortgagee's  agent,  had  paid  5Z.,  a  half- 
year's  rent,  to  him  without  the  authority 
of  the  mortgagor.  Wade  said  he  paid 
the  61.  because  he  thought  he  was  obliged 
to,  and  he  afterwards  received  notice  from 
the  defendant  not  to  do  so  any  more,  and 
paid  subsequent  rent  to  her. 

Mr.  Cookson,  for  the  plaintiff,  argued 
that  a  foreclosure  action  was  not  within 
the  40th  section  of  the  statute  of  3  &  4 
Will.  4.  c.  27,  or  the  corresponding  sec- 
tion of  the  Act  now  in  foree,  but  was 
within  the  24th  section  as  amended  by 
7  Will.  4  and  1  Vict.  c.  28,  and  which 


makes  any  payment  on  account  of  the 
mortgagee's  deot  within  the  period  limited 
save  the  right  of  the  mortgagee.  It  was 
not  necessary  to  argue  that  payment  by 
a  mere  stranger  would  be  sufficient,  for 
such  payment  would  be  no  payment  on 
account  of  the  debt.  Even  if  the  action 
was  within  the  40th  section  the  payment 
need  not  be  made  by  the  mortgagor  him- 
self, and  this  payment  would  be  sufficient. 
Mr.  North  and  Ifr.  Oiffard,  for  the 
defendant,  contended  that  whether  the 
section  applicable  was  the  40th  section 
of  the  Act  3  ft  4  Will.  4,  or  the  Act  of 
7  Will.  4  and  1  Vict,  the  payment  could 
not  be  by  a  mere  stranger,  and  most  be 
limited  to  a  payment  by  the  mortgagor  or 
his  agent,  or  some  person  standing  in  the 
place  of  the  mortgagor,  and  a  payment 
made  by  a  tenant  behind  the  mortgagor's 
back  and  without  knowledge  of  the  mort* 
g^gor  was  not  sufficient. 

The  following  cases  were  cited :— « 
Chinery  v.  Eoans,  11  H.L.  Gas.  115  ; 
Du  Vigier  v.  Lee,  2  Haie,  326;  12 

Law  J.  Rep.  Ghanc.  345 ; 
Sinctavr  v.  Jackson,  17  Beav.  Af)h  ; 
Wrixm  v.  Vize,  3  Dr.  ft  War.  192 ; 
Dearman  v.  Wyche,  9  Sim.  570 ;  9 

Law  J.  Bep.  Ghanc.  1^  ; 
Brocklehurst  v.  Jessop,  7  Sim.  438 ; 
I         Ward  V.  Garttar,  35  Beav.  171 ;  Law 
Bep.  1  Eq.  29 ; 
Fordham  v.    WaUis,   10  Hare,  217; 

22  Law  J.  Bep.  Ghanc.  548 ; 
Heath  v.  Pugh,  50  Law  J.  Bep.  Q.B. 

473  ;  Law  Bep.  6  Q.B.  D.  345  ; 
Folding  v.  Lane,  1  De  Oez,  J.  ft  S. 
122  ;  32  Law  J.  Bep.  Ghanc.  219. 

Fbt,  J.,  stated  the  &cts  and  said^The 
first  question  is,  Is  this  action,  as  being  a 
foreclosure  action,  within  section  40  of 
3  ft  4  Will.  4  c.  27,  or,  what  is  the  same 
thing,  the  8th  section  of  37  ft  38  Vict.  c. 
57 — ihe  only  difference  between  the  two 
enactments  being  the  number  of  years 
given  as  the  limit  of  time  P  Those  sections 
refer  to  '*  actions,  suits,  or  other  proceed- 
ings to  recover  any  sum  of  money  secured 
by  any  mortgage  judgment,  or  lien  or 
otherwise  charged  upon,  or  payable  out 
of  any  hand  or  rent  at  law,  orin  equity." 
In  my  judgment  an  action  for  foreclosure 
is  not  within  Ecclion  40  of  the  Act  of 

6  C 


U6 


OAAi«iEkt  DlVtSlOK. 


[N.a 


Uarlock  v.  Ashbcrry* 

Will.  4,  for  the  simple  reason  that  the 
object  of  the  action  is  to  cut  off  the  right 
to  redeem  the  land  and  the  recovery  of  the 
money  charged  on  the  land  if  it  result  at 
all  out  of  the  action,  is  not  the  object  of 
the  action  but  results  from  a  condition 
imposed  by  the  Court  in  restraint  of  carry- 
ing out  the  object  of  the  action.  That  was 
the  opinion  of  Lord  St.  Leonard  in  the 
case  of  Wrixon  v.  Fize,  and  that  was  the 
yiew^  the  Court  of  Appeal  took  in  the  case 
of  Heath  y.  Pugh,  But  if  not  within 
the  40th  section  the  action  appears  to  be 
within  the  24th  section  of  the  same  Act, 
which  provides,  "  No  person  claiming  any 
land  or  rent  in  eqtdty  shall  bring  any 
suit  to  recover  the  same  but  within  the 
period  during  which  by  virtue  of  the 
provisions  hereinbefore  contained  he 
might  have  made  an  entry  or  distress,  or 
brought  an  action  to  recover  the  same 
respectively  if  he  had  been  entitled  at 
law  to  such  estate,  interest,  or  rights  in, 
or  to  the  same  as  he  shall  claim  therein 
in  equity."  That  carries  the  matter  back 
to  the  4th  section,  which  provides  that  no 
person  shall  make  an  entry  or  distress,  or 
bring  an  action  to  recover  any  land  or 
rent  not  within  twenty  years  next  after 
the  time  at  which  the  right  to  make 
such  entry  or  distress,  to  bring  such 
action  or  suit,  shall  have  first  accrued.  I 
must  add  that  the  statute  7  Will.  4  and 
1  Yict.  c.  28,  provides  that  "  It  shall  and 
jnay  be  lawful  for  any  person  entitled  to, 
or  claiming  under  any  mortgage  of  land, 
being  landwithin  the  definition  contained 
in  the  Ist  section  of  the  said  Act,  to  make 
an  entry  or  bring  an  action  at  law  or  suit 
in  equity  to  recover  such  land  at  any 
time  within  twenty  years  next  after  the 
last  pajrment  of  any  part  of  the  principal 
money  or  interest  secured  by  such  mort« 

gage- 
It  appears  that  the  period  limited  for 

bringing  the  action  had  expired.  But 
then  comes  the  question  whether  the  right 
to  bring  the  action  was  not  saved  by  a 
payment  made  within  twelve  years  next 
before  the  issue  of  the  writ. 

The  whole  argument  turns  on  the 
question.  What  is  the  meaning  of  "  pay- 
ment "  P  because  a  payment  of  some  sort 
was  made  by  Wade.  It  is  said  on  behalf 
of  the  defendant  that  such  payment  must 


be  made  by  the  moi*tgagor  himiwlf  or  his 
agent,  and  I  am  asked  to  read  the 
limguage  exactly  in  the  same  way  as  if 
the  words  in  the  40th  section  had  been 
incorporated.  I  do  not  feel  myself  at 
liberty  to  depart  from  the  strict  langnage 
of  the  Act.  I  observe  that  Lord  W  est- 
bury,  in  the  case  of  GMnery  ▼.  Evans 
thought  it  important  to  observe  with 
reference  to  the  42nd  section  and  the 
decision  in  Bolding  v.  Lane  that  "the 
persons  by  whom  the  same  is  payable " 
were  woi^  of  such  large  import  that 
they  would  not  only  comprise  the  mort* 
gagor  and  his  personal  repreaentativeB 
on  whom  the  contract  to  pay  would  be 
personally  binding,  bnt  would  also  indnde 
the  second  or  the  third  mortgagee. 

At  the  same  time  I  agree  with  the 
argument  of  the  defendant  that  payment 
by  a  mere  stranger  would  not  be  sumcient 
to  keep  alive  the  rights  of  the  mortgagee. 
I  think  the  payment  will  keep  the  rights 
alive  if  made  by  the  mortgagor  or  the 
mortgagor's  agent,  or  by  any  person  who 
as  between  the  mortgagor  and  mortgagee 
is  bound  to  make  any  payment  in  aaSb- 
Action  of  the  mortgage.  Supposing,  e,g^ 
the  mortgage  carried  a  right  to  reoeive  an 
annuity,  and  that  annuity  was  received^ 
it  would  be  extremely  difficult  to  say  that 
there  was  not  a  payment  within  the 
meaning  of  the  Act.  It  is  quite  clear  the 
mortgagee  would  have  to  bring  the  snm 
paid  by  a  tenant  into  account.  And  the 
tenant  is  a  person  liable  as  between  the 
mortgagor  and  mortgagee  to  pay  his  rent 
to  the  mortgagee,  and  the  mortgagee  may 
at  any  time  require  such  payment.  There- 
fore if  I  am  right  in  the  proposition  I  have 
laid  down  the  payment  is  one  within  the 
operation  of  the  statute  to  keep  alive  the 
right  of  the  mortgagee.  That  appears  to 
me  the  good  sense  of  the  case.  I  hold, 
therefore,  that  the  payment  did  keep  alive 
the  right  of  the  plaintiff. 

One  fhrther  observation  remains.  Even 
if  that  view  is  not  correct  I  am  strongly 
inclined  to  hold  in  the  present  case  that 
there  is  sufficient  evidence  of  ratification 
of  that  payment  by  the  defendant  to  make 
the  payment  made  on  her  behalf ;  for  this 
reason,  that  Wade  continued  tenant  and 
paid  her  subsequent  rent,  and  it  does  not 
appear  that  any  demand  was  ever  made  by 


Vol.  60.] 


MICHAELMAS  1880  to  MIOHAELMAS  1881  • 


747 


HarlocJc  t.  AMerry. 

her  against  Wade  for  tbe  snzn  80  paid, 
and  knowledge  was  bronght  home  to  her 
shortly  afterwards. 

If  it  were  necessary  to  decide  that  point 
I  should  be  strongly jnclined  to  hold  that 
sufficient  evidence  of  ratification.  The 
ground  of  ray  decision  is  that  I  have 
previously  given. 


Solicitors— T.  H.  Bartlett,  agent  for  Wm.  Marshall, 
Ely;  Gregory,  Kowcliffes  &  Rawle,  agent  for 
J.  Rogers,  Ely. 
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Fry, 
1881. 
July 

Trustees  —  Liability  —  Breach  of  Trust 
^-^Company — Shares — Aeeretions, 

A  trustee  who  had  neglected  to  get  in 
trust  property  was  held  liable  to  replace 
shares  in  a  company  allotted  in  respect  of 
otJier  shares  subject  to  the  trusty  and  which 
had  been  taken  up. 

The  plaintiff  was  the  surviving  trustee 
of  a  settlement  made  in  1851,  on  the  mar- 
riage of  Hannah  Marsden  with  Richard 
Massey,  a  defendant  to  this  action,  by 
which  she  assigned  to  the  trustees  the 
reversion  in  the  residuary  personal  estate 
of  Samuel  Baker,  to  which  she  was  en- 
titled under  his  will,  on  the  death  of 
the  survivor  of  Hannah  Baker,  testator's 
widow,  and  Thonias  Wingfield.  The 
settlement  provided  that  when  the  said 
Hannah  Marsden  should  become  abso- 
lutely entitled  to  the  residuary  estate, 
the  trustees  should  procure  a  transfer  of 
it  to  themselves,  and  should  either  per- 
mit  the  same  to  remain  in  their  actual 
state  of  investment,  or,  with  her  consent 
in  writing  during  her  life,  or  after  her 
decease  at  their  discretion,  sell  any  lease- 
hold property  or  any  share  in  any  public 
company,  and  re-invest  in  securities  au- 
thorised by  the  settlement.  Thomas 
Wingfield  was  the  executor,  and  Hannah 
Baker  and  Hannah  Marsden  were  the 
executrixes  of  the  will  of  Samuel  Baker. 


Thomas  Wingfield  died  in  1862,  and 
Hannah  Baker  died  in  December,  1864. 

The  personal  estate  of  Samuel  Baker 
was  not  transferred  to  the  plaintiff,  but 
remained  in  the  power  of  Mr.  and  Mrs. 
Massey,  and  was  applied  by  the  defen- 
dant Richard  Massey  to  his  own  pur- 
poses. Mrs.  Massey  died  in  November, 
1878,  and  the  defendant  Richard  Massey 
was  bankrupt. 

The  object  of  the  action  was  to  ascertain 
the  plaintiff's  liability,  and  to  impound 
the  life  interest  of  the  defendant  Richard 

Massey. 

The  defendants  were  Richard  Massey, 
his  trustee  and  his  children,  who  werQ 
entitled  to  the  funds  in  settlement  after 
his  death.  By  counter-claim  the  latter 
sought  the  appointment  of  new  trustees. 

The  action  now  came  on  upon  further 
consideration,  and  a  question  was,  to  what 
extent  the  plaintiff  was  liable  in  respect 
of  certain  gas  shares  belonging  to  the 
testator  at  his  death,  and  new  shares 
which  had  subsequently  been  allotted 
with  respect  to  those  shares. 

The  foots  bearing  on  this  question,  as 
found  by  the  chief  clerk,  were  as  follows : 
Part  of  the  testator's  estate  consisted  of 
original  shares  in  the  Bamsley  Gas  Com- 
pany, which  at  the  time  of  the  certificate 
were  represented  by  200Z.  consolidated 
stock.  In  1864  forty  new  A  shares  were 
allotted  in  respect  of  the  testator's  shares 
in  the  gas  company,  and  the  first  call, 
amounting  to  43Z.  3*.  4c?.,  was  paid  on 
the  30th  of  April,  1864,  but  there  was 
no  evidence  to  shew  by  whom  it  was 
paid.  After  the  death  of  Hannah  Baker 
the  defendant  Richard  Massey  paid  calls 
on  such  new  shares  to  the  amount  of 
80Z.  Subsequently  other  classes  of  new 
shares  in  the  gas  company  were  allotted 
either  to^  the  executors  of  the  testator 
or  to  Richard  Massey,  in  respect  of  the 
testator's  origbal  shao^s  and  their  accre- 
tions. The  calls  on  all  these  were  paid 
by  Richard  Massey. 

Mr.  North  and  Mr.  Dunning,  for  the 
plaintiff,  contended  that  he  was  only  liable 
m  respect  of  the  new  shares  for  what 
the  right  to  take  them  up  would  have 
fetched  in  the  market  at  the  time  it  was 
given,  for  the  settlement  provided  neither 
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funds  nor  power  to  take  np  new  shares ; 
the  trustees  would  not  be  liable  for  anj 
accretion  on  accretions. 

K  the  plaintiff  was  to  be  held  liable  for 
the  new  shares  themselves,  he  ought  to 
be  allowed  the  sums  paid  for  calls  on 
them,  which  clearlj  could  not  have  been 
paid  out  of  the  trust  funds — 

Eotoley  r,  Unioin,  2  Kay  Sd  J.  138. 
Mr,  Fischer  and  Mr,  Harry  Qreenwoodj 
for  the  children  of  the  marriage,  con- 
tended that  the  trustee  was  liable  for  all 
the  shares.  It  was  not  shewn  out  of 
what  funds  the  calls  had  been  paid ;  they 
were,  therefore,  presumably  paid  out  of 
the  trust  funds. 

If  anyone  had  a  lien  for  the  amount 
of  these  calls  it  was  Massey,  and  it  could 
not  be  determined  in  this  action  whether 
he  had  a  lien. 

The  trustee  was  liable  to  account  for 
the  increased  value  of  the  shares — 

Cooper  V.  Phibhs^  Law  Rep.  2  E.  &  I. 

App.  149 ; 
The  Aberdeen  Town  Oouneil  v.  The 
Aberdeen  Univergity^  Law  Bep.  2 
App.  Gas.  544 ; 
Byrne  v.  NorcoU,  13  Beav.  336. 
Mr,  North  replied. 

Fry,  J.  (after  holding  that  the  plaintiff 
must  be  charged  with  the  value  of  the 
original  shares),  said — It  appears,  in  the 
next  place,  that  before  the  death  of  Han- 
nah Baker  in  1864  certain  shares  had 
been  allotted  as  additional  to  the  shares 
which  belonged  to  the  testator,  and  that 
those  shares  came  into  the  hands  of 
Richard  Massey.  Are  those  shares  part 
of  the  personal  estate  of  the  deceased 
Baker  P  Of  course  in  one  sense  they  are 
not,  because  while  he  was  living  he  never 
hold  those  shares.  In  another  sense  they 
were,  because  they  were  the  natural  ac« 
oretions  to  the  property  which  had  been 
his ;  they  were  the  accretions  in  the  sense 
that  the  right  to  receive  them  resulted 
from  the  fact  that  the  executors  or  the 
persons  who  claim  under  Baker  hold 
those  shares.  It  is  said  they  are  not  pro- 
perly accretions,  but  that  the  only  accre- 
tion was  an  election  to  take  or  not  to 
take.  That  is  perfectly  true,  but  the 
election  was  followed  up  by  the  taking ; 
and  it  appears  to  me,  therefore,  that  tho89 


shares  are  reaUy  the  firuit  of  the  residiiaiy 
estate  of  the  deoeased  as  it  existed  at  his 
death,  and  that  no  person  who  has  that 
estate  oan  be  heard  to  say  that  they  are 
no  part  of  the  residiifury  estate.  If  I  were 
to  hold  that  the  residnaiy  estate  from 
time  to  time  consisted  only  of  the  actual 
property  which  had  existed  in  the  hands 
of  the  testator  at  the  time  of  his  death,  I 
should  prevent  the  possibility  of  following 
such  residuaiy  estote,  and  I  should  let 
loose  the  rule  with  regard  to  property 
which  in  any  mode  altered  its  oondition 
afterwards.  It  appears  to  me,  therefore, 
that  all  the  sharai  allotted  in  1864  an 
shares  which  the  trustees  of  the  settlement 
ought  to  have  received,  and  that  Mr. 
Briggs  must  accordingly  be  charged  with 
those. 

The  same  rule  appears  to  me  to  apply 
to  the  shares  aUotted  after  1864,  in  reqpect 
both  of  the  original  shares  and  the  shares 
allotted  in  1864.  Those  again  were  ao- 
cretions  in  respect  of  the  personal  estate. 
They  were  in  fact  received  by  Maasey, 
and  being  received  by  him  as  part  of  the 
personal  estate,  neither  he  nor  anybody 
else  can  be  heard  to  say  they  are  not  part 
of  the  personal  estate.  The  result  is,  I 
must  charge  Mr.  Briggs  with  the  whole 
of  those.  I  think  he  must  either  replace 
the  amount  of  stock  and  shares,  or,,  if  it 
should  be  impossible  for  him  to  do  that, 
he  must  pay  the  sum  representing  their 
value  at  the  present  time. 

[His  Lordship  directed  an  enquiry,  at 
the  risk  of  the  plaintiff,  whether  any  part 
of  the  sums  paid  in  calls  had  been  paid 
out  of  the  proceeds  of  the  testator's  estate 
which  came  to  the  hands  of  Maasey,  and 
which  the  plaintiff  had  already  made  good 
by  certain  payments  into  Court  ] 


Solioitor8<-8iDgletoii  &  Tattershall,  agenta  for 
Newman  &  Sons,  JBarnsley,  fbr  pkintiff;  F.  W. 
Reynolds,  for  defendanU. 
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Fbt,  J.  "^In  re  the  lombabd   deposit 
1881.      >     BANK;    ex  parte  THE   LOM- 

Jnlj  14.   J        BABD   BUaDINO  80CIETT. 

Oompany — Winding-up —  Proof —  Costs 
^Oompaniss  Act,  1862,  Order  of  1862, 
ride  27 — Consolidated  Order  XL.  rule  24. 

A  eredUor  daimed  to  prove  in  a  winding* 
up  for  8wn8  parts  of  which  were  allowed. 
The  Uquidaior  made  a  claim  against  the 
eredOcTf  whieh  was  disaUoufed: — ^Held, 
thai  costs  of  the  ereditor  so  fart  as  they 
resuUed  from  his  own  daiim  were  to  he 
added  to  his  deht^  and  so  far  €U  they 
re$uUed  from  the  claim  of  the  liquidator 
were  to  he  paid  in  full  out  of  the  assets  of 
the  company. 

The  Lombard  Bailding  Sooietj  claimed 
to  proye  as  creditora  for  two  sams  in  the 
winding-up  of  the  Lombard  Deposit 
Bank.  The  liquidator  on  the  other  hand 
aaserted  that  there  was  a  debt  due  from 
the  Booieiy  to  the  bank.  The  whole 
matter  was  investigated  in  chambers,  and 
it  was  certified  that  parts  of  the  sums 
claimed  by  the  building  society  were  due 
to  them,  but  the  claim  of  the  liquidator 
was  entirely  disallowed.  The  matter  now 
came  before  the  Court  to  determine  how 
the  costs  of  the  investigation  were  to  be 
provided  for. 

« 

Mr,  Warmington,  for  the  socieiy,  con« 
tended  that  the  applicant  was  entitled  to 
add  the  costs  of  his  proving  his  debt  to  his 
debt ;  but  that  the  costs  occasioned  by  the 
attempt  to  set  up  a  counter  debt  were  dis- 
tinct and  analogous  to  the  costs  of  an 
independent  action  or  counter-claim, 
which,  as  the  liquidator  failed,  would 
have  to  be  paid  in  full — 

In  re  The  Bank  of  Hindustan,  China 
and  Japoff^ ;  BmitKs  Case,  37  Law 
J.  Bep.  Ohanc.  185 ;  Law  Bep.  3 
Chanc.  125 ; 
In  re  The  JS-ent  and  Burnber  Bhip^ 
huOding    Company ;    Bailey    and 
Leetham*s  Oase^  38  Law  J.  Bep. 
Ohanc.  485  ;  Law  Bep.  8  Eq.  94; 
In  re  The  Home  Inwestmeni  Boeiety^ 
Law  Bep.  14  Gh.  D.  167. 
Afr.  F,  Cooper  Willis  contended  that  the 
whole  litigation  was  one  proceeding  in 
which  nei&er  party  had  been  entirely  suc- 


cessful, and  no  costs  should  be  given.  If 
any  costs  were  given  to  the  applicant  they 
should  be  add^  to  the  debt  allowed. 

[Fbt,  J. — Are  not  the  costs  regulated 
by  the  27th  rule  of  the  Order  in  1862 
niade  to  regpilate  a  winding-up  which 
refers  to  the  practice  regulating  adminis'. 
tration  costs  r] 

Afr.  Cookson,  amicus  cttrim,  referred  to 
the  case  of 

Morshead  v.  Reynolds,  21  Beav.  638. 

Mr.  Wofrmington  replied. 

Fbt,  J.,  stated  the  result  of  the  inves- 
tigation, and  said — ^It  is  dear  that  the 
investi^tions  of  the  claims  on  both  sides 
were  mixed  up  together,  and  the  chief 
part  of  the  expense  was  incurred  in 
respect  of  both  claims.  It  has  been  justly 
said  by  Mr.  Warmington  that  the  nature 
of  the  controversy  was  equivalent  to 
claim  and  counter-claim. 

The  first  question  which  arises  is  as  to 
the  costs  incurred  in  proving  the  two 
debts  established  by  the  society.  Now 
the  rule  which  regulates  the  costs  of 
creditors  proving  is  the  27th  rule  of  the 
Order  of  1862,  regulating  the  winding  up 
of  companies,  which  provides,  **  Such  cre- 
ditors as  come  in  and  prove  their  debts 
or  claims  pursuant  to  notice  ftom  the 
official  liquidator,  shall  be  allowed  their 
costs  of  proof  in  the  same  manner  as  in 
the  case  of  debts  proved  in  a  cause." 

Now  the  practice  in  1862  in  respect  of 
costs  of  proof  of  debts  in  a  cause  (which 
has  not  been  altered)  was  regulated  by 
the  24th  rule  of  the  48th  Consolidated 
Order,  which  provides,  '*  A  creditor  who 
has  come  in  and  established  his  debt  in 
the  Judges'  chambers  under  a  decree  or 
order  in  a  suit  shall  be  entitled  to  the 
costs  of  so  establishing  his  debt,  .  .  . 
and  the  amount  of  such  costs,  or  the  sum 
allowed  in  respect  thereof,  shall  be  added 
to  the  debt  so  established.*'  That  prac- 
tice it  is  difficult  to  induce  the  Oourt  to 
depart  from,  and  Mr.  Gookson  has  been 
kind  enough  to  refer  me  to  a  case  of 
Morshead  v.  Beynolde,  which  confirms 
that  view. 

The  general  costs  of  the  claimants  in 
proving  their  debt  must  be  added  to 
their  debt.  But  with  respect  to  the  en- 
quiries consequent  on  the  counter-claim,  a 
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In  re  Lombard  Deposit  Bank  ;  ex  parte  Lombard 

different  consideration  appears  to  me  to 
arise.  It  is  not  likely  bat  that  to  some 
extent  the  costs  were  increased  by  that 
counter-claim,  and  it  seems  to  me  to  stand 
on  an  independent  footing,  not  to  have 
been  a  mere  negation  of  the  society's 
claim,  but  an  independent  claim.  I  see  no 
reason  why  the  costs  of  the  evidence  and 
examination,  so  far  as  they  were  in- 
creased, should  not  be  borne  by  the 
liquidator,  and  I  direct  him  to  pay  out  of 
the  assets  of  the  company  so  much  of  the 
costs  as  have  been  incurred  by  reason  of 
his  claim.  The  other  costs,  including  the 
costs  of  this  application,  will  be  added  to 
the  debt. 


Soliciton— Edward  Lee,  for  the  Society ;  Planlcett 
&  lioader,  for  the  liquidator. 


In  re  spillrb.    spilleb 

V.  MADGES. 


Fry,  J. 
1881 
May  21 

Wm — Oanstruetton — Lapse, 

Where  there  was  a  gift  of  residue  amxmg 
9UAh  of  the  ohMren  of  A  as  are  now  dUve^ 
and  fourteen  named  persons^  and  there 
were  no  children  ofA^—HBid^  that  there  wcu 
no  lapse^  hut  the  residue  was  dittsible 
among  the  fourteen  persons  named, 

Elissabeth  Spiller  by  her  will  directed 
the  proceeds  of  her  residuary  estate  to  be 
divided  ''between  the  followu^  persons — 
that  is  to  say,  Sarah,  the  wife  of  John 
White,  of  Hemlock,  daughter  of  Amos 
Oale,  and  such  of  the  children  of  John 
Gbble,  my  late  deceased  unde,  as  are  now 
living,"  and  thirteen  other  persons  nomu 
natim.  The  testatrix  had  nad  an  uncle 
of  the  name  of  John  Gale,  who  was  dead, 
but  never  had  any  children.  A  question 
raised  in  this  action  was,  whether  there 
was  a  lapse  of  any  part  of  the  residue. 

Mr,  J,  Pearson  and  Mr,  OecU  EusseU^ 
for  the  residuary  legatees,  contended  that 
the  case  was  covered  hj 

Be  Hornby,  7  W.R.  729. 
There  CQxiM  be  no  legacy  given  to  an^ 


[N.& 

Building  Society, 

child  of  John  GUe,  for  there  was  no  snoh 
child  and  there  could  be  no  lapse. 

Mr,  Price  argued,  in  favour  of  the  Dext> 
of-kin,  that  one  share  would  be  taken  to 
have  been  given  to  a  supposed  child  of 
John  Grale,  and  that  the  property  was 
divisible  into  fifteen  parts,  of  which  one 
went  by  way  of  h^tse  to  the  testatrix's 
next-of-kin. 

He  cited 

In  re  Chaplin's   Trusts,  33  Law  J. 
Bep.  Ohanc.  183. 

Fbt,  J.-*There  is  no  intestacy  because 
there  was  no  gift  to  an  individual  tfast 
has  fiuled.  I  think  the  point  has  been 
well  put  by  Mr.  BusseU  in  that  way 
when  he  says  there  could  be  no  Imbb 
when  there  was  no  gift.  The  peculianty 
is  that  the  description  of  persons  is  hj 
reference  to  a  oontingenoy  that  nefw 
happened.  The  case  of  Re  Harnbg  is  in 
pomt  if  authority  is  wanted. 


Solicitor! — Bowlingfl,  Foyer  At  Hordem,  agcati  for 
Stamp  &  Son,  Honiton,  Devon,  for  plaintiifiiand 
defendiuit  Madges;  £.  F.  Sealy,  agent  for 
Tucker  &  Forwud,  Chaae,  for  defendant  Whita. 


Fry  J    1 

1^1  '     l^^^^^KY  ^«    THE    PIUNCIPAL  AKD 

An      8  I      ^^^^^^^  0^  baknabd's  jih. 

Vendor  and  Purchaser — 8pec^  Per* 
formance, 

8pee^  performance  of  an  agreem^ml, 
**  subject  to  a  eontrad  to  be  settled,'*  or 
*'  subject  to  a  proper  conUvui,**  will  not  be 
enforced. 

This  was  an  action  for  specific  per- 
formance of  two  agreements.  The  first 
agreement  was  alleged  in  the  statement 
of  claim  in  the  following  tenns: — 

**  By  an  agreement  in  writing  made  on 
the  24th  of  August,  1880,  between  the 
defendants  (through  Heniy  Davis  Poole, 
their  agent  in  that  behau  duty  antho- 
rised)  and  the  plaintiff,  the  defen- 
dants agreed  to  sell  to  the  plaintiff,  and 
the  plaintiff  agreed  to  purohaae  horn  the 
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defendants,  certain  freehold  heredita- 
ments sitnated  and  being  Barnard's 
Inn,  in  the  parish  of  St.  Andrew's,  Hol- 
bom,  in  the  city  of  London,  for  the  snm 
of  50,0002.,  subject  to  a  contract  to  be 
settled  between  Messrs.  Carr,  Folton  & 
Garr,  the  plaintifPs  solicitors,  and  the 
defendants. 

The  second  agreement  was  alleged  to 
be  between  the  same  parties  and  for  the 
sale  of  the  same  property  at  the  same 

?rice,  bat  it  was  alleged  to  be  dated  the 
st  of  September,  1880,  made  through 
G-eorge  Kenrik,  the  defendant's  agent,  on 
this  behalf  duJy  authorised,  ana  to  be 
*'  subject  to  a  proper  contract,"  and  the 
payment  of  a  deposit  to  be  agreed  upon. 
The  defendants  demurred. 

Mr,  North  and  Mr.  0.  T.  Simpson^  for 
the  demurrer,  said  that  neither  allega- 
tion  of  contract  shewed  a  completed 
agreement  subject  to  being  reduced  to 
form,  which  could  be  enforced — 

Grossley  v.  Maycock,  43  Law  J.  Bep. 
Ghanc.  879;    Law  Bep.   18  Eq. 
180; 
Winn  T.  Bull,  4b7  Law  J.  Bep.  Ghanc. 
139  ;  Law  Bep.  7  Gh.  D.  29. 
Mr.  GooJcson  and  Mr.  Bourne,  for  the 
statement  of  claim,  contended  it  shewed 
that  the  real  terms  of  contract  had  been 
agreed  on,  and  all  that  remained  to  be 
done  was  the  signing  of  a  more  formal 
contract,  which  was  not    necessary  to 
bind  the  parties,  or  to  give  the  Gourt 
power  to  enforce  specifioEdly  the  exist- 
ing agreement — 

BoBsiter  v.  Miller,  48  Law  J.  Bep. 
Ghanc.  10;  Law  Bep.  3  App. 
Gas.  1124 ; 
Hussey  y.  Payne,  48  Law  J.  Bep. 
Ghajic.  846;  Law  Bep.  4  App. 
Gas.  311. 

FnY,  J.,  referred  to  the  averment  of 
the  contract  of  August,  and  said — The 
first  question  1  have  to  determine  is 
whether  or  no  there  is  a  contract  in  the 
absence  of  the  future  contract  which  it 
was  subject  to.  In  my  opinion  there  is 
no  contract.  If  the  matter  was  res  in* 
teyres  I  believe  I  should  have  thought 
that  wherever  it  is  the  common  case  that 
there  is  to  be  a  future  contract  both 
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parties  state  that  there  is  no  existing 
contract.  However  reasonable  that  view 
may  be,  it  is  not  the  law.  And  there 
are  cases  in  which,  though  there  be  a 
reference  to  a  contract  to  be  signed,  the 
Gourts  have  nevertheless  held  there  is  a 
binding  contract.  In  the  present  case 
the  reference  to  a  contract  to  be  settled 
appears  to  me  to  impose  a  condition,  and 
the  aUegation  says  that  the  so-called 
contract  is  not  to  be  binding  except  on 
the  condition  of  a  contract  being  settled, 
and  as  that  agreement  never  was  carried 
into  effect,  there  was  no  contract  at  all. 

There  is  another  difficulty  in  respect 
of  the  first  contract  sued  upon,  namel^i 
that  a  second  and  different  contract  is 
alleged,  which  is  only  consistent  with 
the  former  allegation  if  there  has  been 
a  novation,  by  which  the  first  contract 
has  been  cancelled.  Therefore,  on  that 
ground,  I  could  give  no  relief  on  the 
contract  of  August. 

I  come,  then,  to  the  contract  of  Sep* 
tember.  The  allegation  in  respect  of 
that  is  similar  to  the  allegation  in  respect 
of  the  former,  except  that  a  different 
agent  is  alleged,  and  it  is  '*  subject  to  a 
proper  contract  and  payment  of  a  deposit 
to  be  agreed  upon,'  instead  of  ''  a  con- 
tract to  be  setded."  Kow  those  words 
very  explicitly  state  that  there  is  to  be  a 
future  agreement  between  the  parties-^ 
in  other  words,  that  they  have  agreed 
to  agree,  and  that  amounts  to  nothing. 
There  is  no  agreement  with  any  binding 
effect  alleged,  and  it  is  beyond  the  power 
of  the  Gourt  to  make  an  agreement  for 
the  parties  or  to  force  persons  to  agree. 

The  demurrer  will  be  allowed. 


Solicitont— Carr,  Fulton  &  Carr,  for  plaiotitf; 
J.  Fiattkitt,  for  defendanU. 
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re  drtden's  sbttled 

ESTATBS. 


Fby,  J. 
1881 
August 

Leases  and  Sales  of  Settled  Estates  Act 
—19  ^  20  Vict.  c.  120.  M.  11  and  16. 

-4  «afe  ote^  of  Court  will  not  he  allowed 
under  the  Leases  and  Sales  of  Settled  Estates 
Acts, 

Persons  entitled  to  a  part  only  of  the 
rents  and  profits  may  petition. 

This  was  a  petition  under  the  Leases 
and  Sales  of  Settled  Estates  Acts,  for  the 
sale  of  real  estate  now  vested  in  nine 
persons  as  tenants-in-common  in  equal 
shares.  The  petitioners  were  eight  of 
such  nine  persons,  all  sui  juris.  The 
ninth  tenant-in- common  was  an  infant 
and  the  sole  respondent. 

Mr,  J,  T,  Hutchinson,  for  the  petitioners, 
submitted  whether  it  was  necessary  that 
all  the  persons  entitled  to  the  rents  and 
profits  should  be  petitioners,  and  whether 
therefore  it  was  necessary  to  amend  the 
petition. 

Fry,  J.,  held  that  the  order  could  be 

made  on  the  petition  aa  it  stood.    All  that 

the  Act  required  was  that  the  petitioners 

should  be  entitled  as  tenants- for-life;  they 

'  need  not  be  the  sole  tenants-for-life. 

Mr,  T,  A,  Roberts^  for  the  respondent, 
asked  that  the  sale  might  be  made  out  of 
Court, 

Frt,  J.,  said  he  waa  aware' that  sales 
had  been  allowed  out  of  Court.  In  his 
opinion  a  sale  out  of  Court  was  contrary 
to  the  Act^  and  he  should  not  allow  such 
sale. 


8ol]citon--Smgleton  &  Tattenhalli  agents  for 
McKelvie  &  Whitesides,  for  petitioners ;  Holder, 
Roberts  &  Gillett,  agents  for  Brockbank  & 
Helder,  Whitehayen,  for  respondent. 


Fry,  J. 

1881. 

July  21. 


In  re  THE  SILKSTONB  and  D0D8- 
WORTH  COAL  AHD  IROH  COX- 
PANT      (limitk])).        WHIT- 

worth's  case. 


Companies  Act,  1862,  *.  llS—ConirOm-' 
tory. 

An  order,  aUowing  conbrtbuUmes  to  crf- 
tend  the  examination  of  vntneBses  hy  the 
official  liquidator  and  further  eseomtiM 
them,  was  enforced. 

An  application  was  made  in  chambers 
by  Messrs.  J.  G.  Holden,  J.  Holden  and 
J.  Kershaw,  contributories  of  the  abore 
company,  for  leave  to  issue  summonses 
under  section  115  of  the  Companies  Act, 
1862,  for  the  examination  of  such  wit- 
nesses as  they  might  be  adyised.  On 
that  application  the  official  liquidator 
elected  to  take  proceedings  for  sach 
examination,  and  the  chief  clerk  ordered 
that  the  applicants  should  be  at  liberty 
to  attend  at  their  own  expense  upon  the 
examination  of  any  person  or  penons 
examined  by  or  on  behalf  of  the  official 
liquidator,  and  to  examine  and  cross- 
examine  such  witnesses. 

Mr.  Whitworth,  a  director  of  the  com- 
pany,  was  examined  before  a  special 
examiner  on  behalf  of  the  official  liqni* 
dator.  Counsel  on  behalf  of  Messrs. 
Holden  and  Kershaw  attended  and  pro- 
ceeded to  question  Mr.  Whitworth,  who, 
under  the  advice  of  counsel,  refused  to 
answer. 

This  was  a  motion  for  an  order  on  Mr. 
Whitworth  to  attend  the  special  examiner 
at  his  own  expense  and  make  answer  to 
all  questions  put  to  him  by  or  on  behalf 
of  J.  O.  Holden,  J.  Holden  and  J.  Kershaw 
concerning  the  trade  dealings,  estate  or 
effects  of  the  company. 

Mr.  North  and  Jfr.  Wallace,  for  the 
motion,  said  there  was  an  existing  order 
which  Mr.  Whitworth  had  not  and  could 
not  have  impeached,  which  he  bad  dis* 
obeyed,  and  which  the  Court  would  now 
order  him  to  obey. 

Mr.  Clhodwich  Eealey,  for  Mr.  Whit> 
worth,  said  the  only  mode  he  had  of 
questioning  the  order  was  to  refuse  to 
answer  the  questions  put ;  and  the  order 
giving  leave  to  contributories  to  Gross* 
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In  re  Silkttone  and  Bodsworth  Coal  and  Iron  Co, 

examine  was  improper,  inasmncb  as  where 
the  liqaidator  examined,  he  being  the  re- 
presentative and  protector  of  everybody's 
interests,  no  contributory  ought  to  inter- 
fere— 

In  re  The  Oold  Company,  48  Law  J. 

Bep.  Chanc.  650 ;  I^w  Bep.  12 

Ch.  D.  77 ; 
In  re  Penysyfloy  Iron  Mining  Oom- 

pan/y,  80  Law  Times,  861. 

Fey,  J. — The  115th  section  gives  the 
Court  power  to  call  before  it,  or  before 
an  examiner  for  the  Court,  all  persons 
in  the  opinion  of  the  Court  capable  of 

giving  information  concerning  the  trade 
ealings,  estate  or  effects  of  the  company. 
No  doubt  in  the  ordinary  way  the  con- 
duct of  such  an  exami..a'bn  rests  with 
the  official  liquidator  if  ho  is  minded  to 
take  it  up ;  or,  if  he  does  not  choose  to 
take  it  up,  then  with  those  contributories 
who  do  so  choose.  There  is,  however, 
nothing  to  prohibit  the  Court  ^m  giving 
liberty  to  contributories  to  attend  and  add 
questions  for  the  examination  of  a  wit- 
ness. Now,  in  this  case,  the  chief  clerk, 
for  some  reason  1  do  not  know,  and  which 
is  not  now  before  me,  has  made  such  an 
order,  that  certain  contributories  be  at 
liberty  to  attend  at  their  own  expense 
and  examine  and  cross-examine  the  wit- 
nesses. One  of  the  witnesses  now  says 
that  he  will  not  obey  that  order.  It  ap- 
pears to  me  that  the  argument  is  ad- 
dressed to  the  use  of  the  discretion  of  the 
Court,  and  it  does  not  lie  in  the  mouth 
of  a  witness  to  use  it.  But  the  order, 
unless  it  is  a  nullity,  must  be  obeyed. 
And  section  115  leaves  the  Court  a  dis- 
cretion as  the  mode  of  exercising  the 
power  given  by  it ;  and  the  Court  having 
exercised  that  discretion,  a  witness  can- 
not say  it  is  wrongly  exercised. 

I  shall  make  an  order  that  the  witness 
do  attend,  and  pay  the  costs  of  this  appli- 
cation, 

Solicitora — M.  J.  Bum,  agent  for  QarUide  & 
Robinaon,  Ashton-nnder-LyDe,  for  applicants  ; 
Pritchard,  Englefield  &  Co.,  agents  for  Grundy 
&  Co.,  Slanchester,  for  liquidator. 
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Fry,  J.  1  In  re  potndbr's    settled   bs- 

1881.      >      TATES.        DICKSON-POYNDBE    V. 
July  29.  J       COOK. 

Settled  Estates  Act,  1877  (40  ^  41  Vict. 
c.  18),  ss,  20  and  21 — Drainage  of  Agri- 
cuUurdl  Lamd — Drainage  Act,  1845  (8  4" 
9  Vict.  c.  66). 

The  Settled  Estates  Act,  1877,  does  not 
etnpotoer  the  Court  to  direct  the  carrying  out 
of  schemes  of  drainage  for  agricultural 
purposes ;  hut  the  powers  given  by  sections 
20  and  21  have  reference  to  the  development 
of  lands  for  the  purposes  of  a  htUlding 
estate. 

Order  of  reference  under  the  Drainage 
Act  (8  4-9  Vict,  c.  56). 

This  was  a  .petition  under  the  Settled 
Estates  Act,  by  the  infant  tenant-for-Iife 
of  estates  in  Wiltshire,  seeking  the  sanc- 
tion of  the  Court  to  the  making  of  certain 
drains  and  watercourses  on  agricultural 
lands,  and  that  so  much  of  the  estate  as 
was  required  might  be  laid  out  and  ap- 
propriated to  the  proposed  drains,  water- 
courses and  works,  and  that  the  trustees 
might  be  at  liberty  to  execute  the  works, 
and  that  the  expenses  might  be  declared 
a  charge  on  the  settled  estates. 

The  will  by  which  the  estates  were 
settled     contained     no    provisions     for 

drainage. 

The  petition  contained  a  prayer  in  the 
alternative  that  the  petitioner  might  be  at 
liberty  to  make  permanent  improvements 
in  the  lands  by  draining  them,  and  other- 
wise, as  provided  by  8  &  9  Vict.  c.  56, 
and  to  cause  the  expense  of  making  such 
improvements  to  be  a  charge  upon  the 
inheritance  under  that  Act. 

The  largest  work  required  was  the 
straightening  of  a  brook  or  natural  water- 
course ;  there  were  also  other  main  and 
subsidiary  drains  to  be  made.  The  entire 
acreage  of  the  two  estates  affected  was 
stated  to  be  about  3,400  and  1 ,900  acres 
respectively,  entirely  agricultural  land. 

Mr,  Oiffard,  for  the  petitioner. — Section 
20  of  the  Settled  Estates  Act  may  be  con- 
strued distributively,  so  as  to  authorise 
the  laying  out  or  dedication  of  part  of  an 
estate  for  sewers,  drains  or  watercourses, 
without  any  part  being  laid  out  for  streets 
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roads,  &c.  There  is  nothiDg  id  tbe  Act 
limiting  the  application  of  these  proyi- 
sions  to  an  estate  to  be  laid  oat  for 
building.  We  propose  that  the  parts  of 
the  estates  which  are  required  for  the 
watercourse  and  drains  be  laid  out  in  the 
watercourse  and  drains,  and  remain  vested 
in  the  present  trustees  for  that  purpose. 
Hall,  Y.C.,  in  the  case  of  a  settled  estate 
near  Dartford  directed  two  strips  of  land 
to  be  laid  out  as  roads. 

[Fey,  J. — That  was  for  developing  the 
estate.] 

Jtfr.  Willis  Btmd,  for  the  respondent 
beneficiaries,  supported  the  petition,  stat- 
ing that  the  scheme  was  in  their  view 
essential  for  keeping  up  the  rental  value 
of  the  estate. 

Fbt,  J. — In  mj  judgment  I  have  no 
power  under  the  Settled  Estates  Act  to 
authorise  what  is  proposed.  I  find  the 
power  given  by  section  20  in  connection 
with  a  power  to  lay  out  for  streets,  roads, 
paths,  squares,  gardens  or  other  open 
spaces,  and  followed  by  a  direction  for 
vesting  of  the  parts  of  the  estate  laid  out. 
The  project  before  me  is  one  for  the 
drainage  for  agricultural  purposes  of  a 
large  part  of  an  agricultural  estate.  At 
present  it  has  the  natural  drainage  of  a 
stream.  It  is  proposed  to  straighten  the 
stream,  and  lay  down  drains  leading  to  it, 
and  smaller  drains  in  connection.  In  lact, 
what  is  intended  is  to  make  an  ordinary 
agricultural  improvement  on  the  property. 
If  this  is  within  the  purview  of  the  Act, 
every  piece  of  drainage  would  be  so.  In 
my  judgment,  however,  the  object  of 
these  statutory  provisions  was  connected 
with  the  development  of  land  for  what  is 
called  a  building  estate.  This  is  the  con- 
struction which  I  put  upon  the  20th  and 
21st  sections.  If  the  drainage  which  the 
present  scheme  proposes  was  carried  out, 
the  land  occupied  would  not  remain 
dedicated  to  the  purpose  of  the  drains,  it 
would  continue  dedicated  to  the  use  of 
the  farmers  aod  part  of  their  farms.  I 
have  some  reeret  at  coming  to  the  con- 
clusion to  wnioh  I  have  come,  but  I 
cannot  consider  that  the  Act  enables  me 
to  make  the  order  asked  for. 

Mr.  Oiffard  then  asked  for  an  order 
under  the  Drainage  Act  of  8  &  9  Yict.  c. 


56,  and  his  Lordship  made  a  reference  to 
chambers  under  that  Act,  the  order  to 
be  in  the  form  in  Morgan's  Chancery  Acts 
and  Orders  (8rd  ed.),  p.  673,  the  consent 
in  writing  of  the  persons  in  actual  occupa- 
tion to  be  proved  before  drawing  up  the 
order. 

Solidtoxs — ^Burne,  Hnnt  &  Borne,  for  aU  pBTties. 
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Jamxs,  L.J. 
Bbbit,  L.  J. 
Cotton,  L.  J. 
1881. 
Feb.  6,  7. 
Maroh  14, 15, 
18, 19,  21. 
April  4. 

G<mvnum —  Oommon  Pastwage — Herhage 
— Extent  of  Bight — Custom — Prescription 
--PreswipUim  ilrf  (2  ^  3  WiU.  4,  c.  71. 
ss,  1  and  7 — Profit  d  prendre  in  alieno  solo 
— Evidence — AdmissHnJiiy  to  explain  an- 
dent  decree. 

By  a  decree  made  in  1693  in  a  suit 
between  the  owners  of  Ashdoum  Forest  cmd 
persons  claiming  rights  of  common^  cfier 
allotting  to  the  owners  for  indosure  cuid 
improvement  portions  of  the  forest  within 
which  the  commoners  were  to  he  excluded 
and  debarred  from  any  common  of  pasture^ 
herbage  or  pasturage^  the  residue^  consisting 
of  6,400  acres^  was  allotted^  to  remain  open 
and  unindosed,  so  that  the  commoners 
should  ha/oe  and  take  "  sole  common  pcw- 
turage  and  herbage'*  thereof^  the  owners^ 
their  trustees  and  assigns,  being  for  ever 
excluded  ^^  from  having  or  claiming " 
any  common  of  pasture  or  herba^  upon 
or  in  the  said  lands  so  left  for  common: — 
Held  {affirming  Bacon,  V.C),  firsts  thai 
under  **  common  pasturage  and  herbage  '* 
the  commoners  were  only  entitled  to  take 
what  could  be  taiken  by  the  mouth  or  bite 
of  their  cattle,  and  not  to  cut  or  carry 
away  any  part  of  the  growth  of  the  soU. 
Secondly.  That  no  special  custom  existing 
at  the  dcUe  of  the  decree  entitling  the  com- 
moners to  take  any  part  of  the  growth  of  the 
soil  was  proved.  Thirdly.  That  evidence 
of  subsequent  usage  wc^  npt  adn^issible  to 
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affect  the  eongtntction  of  the  decree,  which 
was  plain  and  unambtgwms.  Held  (re- 
vernng  Bagon,  Y.C.),  that  the  defendant 
and  his  predecessors  in  tiUe  having  been 
shewn  to  have  claimed  to  take  amd  to  have 
ctctuaUy  taken  as  of  right,  Utter  for  the  use 
of  hds  particular  tenement  for  upwards  of 
sixty  yearSy  immediately  before  the  com" 
mencement  of  the  action  had  acquired  tmder 
the  Prescription  Act  a  right  to  do  so,  and 
the  fact  that  they  had  claimed  to  do  so 
under  the  mistaken  supposition  thai  all  the 
commoners  were  entitled  to  do  so  did  not 
prevent  the  acquisition  of  the  right  by  pre- 
scription. 

The  object  of  the  Prescription  Act  is  to 
legalise  a  thing  done  as  of  rigM  for  sixty 
years. 

A  defendant,  to  maintain  a  defence  under 
the  Prescription  Act,  must  prove  two  facts : 
fi^t,  that  he  has  taken  or  enjoyed,  as  a 
fact,  for  the  period  for  which  he  prescribes, 
a  certain  right,  profit  or  benefit;  second, 
thai  he  has  taken  and  enjoyed  this  right, 
profit  or  benefit  f{/r  the  requisite  period  as  of 
right,  without  regard  to  the  permission  of 
the  lord.  When  these  two  facts  are  proved, 
the  question  of  law  is,  Oould  the  acts  done 
for  that  period  as  of  right  have  been  the 
subject-maiter  of  a  custom  or  prescription 
or  grant  1 — not  whether  they  were  claimed  as 
a  nuUter  of  prescription,  or  custom,  or  grant. 

Where  a  Judge  is  asked  to  find  the  fact 
of  a  grant,  and  to  say  that  it  has  been  lost, 
he  must  have  some  grounds  for  believing 
that  such  was  the  fact,  per  Brett,  L.J. 

This  was  an  appeal  from  a  judgment  of 
Vice-Ghancellor  Bacon  granting  an  in- 
junction to  restrain  the  defendant  John 
Miles,  who  was  in  the  employment  of  his 
co-defendant  Bernard  Hale,  and  acted 
under  his  orders,  from  cutting  and  carry- 
ing away  litter  from  part  of  the  waste 
lands  of  Ashdown  Forest. 

The  plaintifiP  was  lord  of  the  manor  of 
Duddleswelly  and  tenant-for-life  of  the 
forest.    The  defendants  appealed. 

The  case  below  is  so  fully  reported 
(49  Law  J.  Rep.  Chanc.  476)  that  it  is 
unnecessary  to  add  any  further  state- 
ment. 

A  good  deal  of  evidence  was  produced 
for  the  purpose  of  endeayouring  to  prove 
that  Hale  had  purchased  from  tramps  and 
gipsiea  litter  for  the  use  of  his  farm,  but 
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the  Codrt  was  of  opinion  that  no  such 
case  was  proved.  Reference  to  this  is 
made  in  the  judgment. 

Mr.  J.  WiUiams,  Mr.  B.  Webster  and 
Mr.  P.  H.  Lawrence,  for  the  appellants, 
claimed  that  the  right  of  sole  pasturage 
and  herbage  included  the  right  of 
managing  and  dealing  with  the  herbage, 
and  of  mowing  down  rushes  and  fern  or 
litter  which  would  otherwise  be  destruc- 
tive to  the  herbage,  a  profit  a  prendre 
necessary  to  the  enjoyment  of  their  right 
of  sole  pasturage  and  herbage. 

That  the  decree  of  1693  gave  them  sole 
common    pasturage  and  herbage.     The 
Yice-Ghancellor    had    interpolated    the 
word  "of,'*  but  "common"  was  a  sub- 
stantive under  which  a  right  to  estovers 
would  be  given — "  herbage  "  meant  any- 
thing that  grows  on  the  surface  of  the  land, 
other  than  bushes  and  trees,  and  would 
include  more  than  can  be  taken  by  the 
bite  of  cattle.    They  cited,  to  shew  the 
meaning  of  herbage— 
Oo.  Lit.,  46 ; 
Oarta  de  Forestis,  c.  1 ; 
Bracton,  lib.  4,  c.  38.  ss.  1,  12,  13 ; 
Britton,  lib.  2,  c.  24 ; 
OoweU,  Interpreter, "  Herbage,"  Jacob 

Law  Diet. ; 
Du  Oange  Glossary,  "  Herbagium  "  ; 
Thew  V.    Wingate,  10  B.  A  S.  714, 

719,  721 ; 

Spelman  Glossary,  PoUexfen,  "  Argu- 

ments  and  Reports,"  p.  14. 

That    "sole    common  pasturage  and 

herbage  "  included  the  cutting  of  litter — 

Douglas  v.  KendaU,  1  Brown.  219; 

Com.  Dig.  iii.  68,  69,  70 ; 
Bean  v.  Bloom,  2  W.  Black.  926; 
3  Wils.  456. 
The  right  of   cutting  litter  claimed 
could   be  prescribed  for  as  a  right  of 
common,  not  a  right  of  soil — 

Manwood  Forest  Law,  c.  24,  ss.  65, 

66; 
Suckerman  v.  Warner,  2  Bulst.  248, 

249; 
Vin.  Abr.  xvii.  547,  tit.  "  Profit  Ap- 
prender,"  and  tit.  "  Common,  A," 

pl.  7 ; 
Smith  V.  The  Earl  of  Brownlow,  39 

Law  J.  Rep.  Chanc.  636  n;  Law 

Rep.  9  £q.  241 ; 
Warwick  v.  Qiieen^s  Odlege,  Oxford, 
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39  Law  J.  Rep.  Chanc.  636  ;  Law 
Rep.   10  Eq.  105 ;  on  appeal,  40 
Law  J.   Rep.    Chanc.   780;  Law 
Rep.  6  Chanc.  716 ; 
The    Gommissioners     of    Bewera     v. 
Olasse,  41  Law  J.  Rep.   Chanc. 
409  ;  Law  Rep.  7  Chanc.  456. 
This   right  was  suflSciently  evidenced 
by  enjoyment,  even  though  it  had  been 
against  a  succession  of  tenants-for-life — 
Qreeiislatle  v.  Darbj/y  9  B.  &  S.  428 ; 
37  Law  J.  Rep.  Q.B.  137;  Law 
Rep.  3  Q.B.  421. 
That  a  custom  may  be  prescribed  for 
entitling  copyholders  to  "  sole  pasture  of 
land ''  to  the  exclusion   of  the  lord  or 
owner  of  the  soil — 

Potter  V.  N(yrth,  1  Wms.  Saund.  350, 

353  a; 
Hopkins  V.  Bohinson^  1  Mod.  74 ; 
Hoskins  V.  Robins,  2   Keb.  842;  2 
Vent.  163 ; 
but  not  for  sole  common,  except  confined 
within  certain  times  of  the  year — 
Go,  Lit  122  6. 
Any  ambiguity  in  the  decree  could  be 
explained    by  constant    modern    usage, 
which  could  also  vary  the  sense  of  par- 
ticular or  technical  words — 

Taylor  on  Evidence  (5th  ed.),  1037; 
Johnson  v.  Barnes,  41  Law  J.  Rep. 
C.P.  250 ;  42  ibid.  259 ;  Law  Rep. 
7  C.P.  592  ;  ibid.  8  C.P.  527  ; 
Stammers  v.  Bixon,  7  East,  200  ; 
The  Duke  of  Beaufort  v.  The  Swansea 

Corporation,  3  Exch.  Rep,  413 ; 
Oalmady  v.  Rowe,  6  Com.  B.  Rep. 
861. 
The  defendants  claimed  under  the  Pre- 
scription Act,  without  the  consent  of  and 
against  the  lord,  and  a  larger  right  may 
be  proved  than  has  been  prescribed  for — 
Rogers  v.  AUen,  1  Campb.  309,  313  n ; 
The  Bailiffs  of  Tewkesbury  v.  Brick' 
nell,  1  Taunt.  142. 
The    cases   cited  by  yice-Chancellor 
Bacon  did  not  apply. 
Li 
Blewitt  V.  Tregonning,  3  Ad.  h  E. 
554 ;  3  Law  J.  Rep.  K.B.  223, 
there  was  a  claim  under  a  custom  of  the 
district  for  all  the  inhabitants  to   take 
sand;  the  claimant  had  no  prescriptive 
right  appurtenant  to  his  tenement  inde-* 
pendently  of  the  custom.     In 

Lord  Rivers  v,   Adams^  48  Law  J. 


Rep.  Exch.  47 ;  Law  Rep.  3  Ex. 
D.  361. 
the  right  claimed  was  a  right  to  a 
profit  a  prendre  in  alieno  solo,  claimed  by 
persons  as  the  inhabitants  of  a  parish, 
and  it  was  held  that  a  prescriptive  right 
to  cut  underwood  in  respect  of  a  par- 
ticular house  was  not  established  by 
proof  of  user,  when  the  evidence  shewed 
that  the  right  was  exercised  in  respect  of 
the  inhabi^ts  of  the  parish  genenJly. 
In 

The  Attomey-Oeneral  y.  MatMas,  4 
Kay  A  J.  579 ;  27  Law  J.  Bep. 
Chanc.  761, 
the  right  claimed  was  an  unreasonable 
one,  and  claims  by  prescription  to  be  good 
must  be  reasonable  and  certain. 
So  in 

WUlingale  ▼.  MaiUaaid^  36  Law  J. 
Rep.  Chanc.  64 ;  Law  Rep.  3  Eq. 
103;  and 
Ohillon  T.  The  Gorporation  of  London, 
47  Law  J.  Rep.  Chanc.  433 ;  Law 
Rep.  7  Ch.  D.  735, 
the  claims  were  by  inhabitants  as  such. 

The  appellant's  claim  was  not  under  a 
custom  of  a  district,  or  as  one  of  an  un- 
certain body  as  parishioners,  bat  of  a 
prescriptive  right  appurtenant  to  the 
particular  farm,  and  that  right  was  estab- 
lished by  proof  of  user  as  exercised 
merely  in  respect  of  that  particular  fimi, 
and  was  a  claim  for  over  sixty-five  yean. 
A  plea  of  a  prescriptive  right  in  a  man 
and  his  ancestors,  and  in  his  and  their 
trustees  and  assigns  of  sole  and  several 
pasturage,  is  good,  and  snch  a  right  can 
be  granted  to  others — 

Welcome  v.  Upton,  6  Mee.  A  W.  536; 
9  Law  J.  Rep.  Exch.  154. 
[An  attempt  was  made  to  prodnoe 
farming  books  relating  to  the  tenements 
of  other  commoners  to  support  Hale's 
right,  on  the  ground  that  they  were 
against  the  interest,  and  for  that  were 
cited — 

Eigham  v.  Ridgway,  10  East,  109 ; 

Marks  ▼.  Lahee,  3  Ring.  N.G.  408; 

3  Sc.  137 ;  6  Law  J.  Sep.  C.P.  69; 

Doe  d.  KinglaJee  v.  Beviss,?  Com.  B. 

Rep.  456 ;  18  Law  J.  Rep.  C.P.  128; 

but  the  Court  held  it  inadmisaibla] 

They  further  submitted  that  the  com- 
moners had  as  a  class  proved  their  title 
under  the  Prescription  Act,  and  cited 
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The  Oommisaumers  of  Sewers  y.  CKasse 

(ubi  supra)  ; 
Warwick  v.  Queen's  OoUege,  Oxford 

(ubi  supra) ; 
Lord  Rivers  v.  Adams  (ubi  supra)  ; 
Johnson  y.  Barnes  (ubi  supra)  ; 
TuMe  Y.  Br(yum,  4  Ad.  &  E.  369  ;  6 
NeT.  &  M.  230;  5  Law  J.  Rep. 
KB.  119, 
and  that  it  was  immaterial  how  the  nser 
began,  whether  throagh  the  safierance  of 
the  lord  or  by  mistake,  or  bj  claim  of 
right,  provided  there  was  no  licence  in 
writing :  and  permission  most  be  proved, 
not  assumed.  Where  there  had  been  sixty 
years'  user,  the  onus  did  not  lie  on  the 
person  who  had  enjoyed  such  user  to 
negative  permission — 

BeesUm  v.   Weate,  5  E.  <k  B.  986; 

25  Law  J.  Bep.  Q.B.  115  ; 
Oamphea  v.  WUson,  3  East,  294; 
Angus  v.   Dalton^  48  Law  J.  Bep. 
Exch.  225 ;  Law  Bep.  4  Q.B.  D. 
162; 
OodUng  v.  Johnson,  9  B.  &  G.  938 ; 
4  M.  &  B.  671 ;  8  Law  J.  Bep. 
(0.8.)  K.B.  68, 
and  referred  to  the  observation  of  Mel- 
lish,  L.J.,  in 

Aynsley  v.  Olover,  44  Law  J.  Bep. 
Ghanc.  523 ;  Law  Bep.  10  Ghanc. 
283; 
and  of  Lord  Westbury  in 

Lee  V.  Johnstone,  Law  Bep.  1  H.L. 
Sc.  426,  at  p.  435. 
Mr,  Elton,  Mr,  Uope  and  Mr.  Oostelhe, 
for  the  respondent. 

[The  Court  restricted  the  argument  of 
counsel  for  the  respondent  to  the  effect 
under  the  general  law  or  the  Prescription 
Act  of  what  had  been  proved  to  have 
taken  place  since  the  decree.] 

The  right  as  pleaded  cannot  be  sup- 
ported by  the  commoners  or  by  Hale,  as 
not  being  a  claim  which  could  lawfully 
be  made  at  the  common  law  by  custom, 
prescription  or  grant — ^he  must  justify 
under  a  custom — ^but  then  a  claim  by 
custom  must  be  a  legal    custom    in  a 
defined  ancient  district,  and  a  district 
could  not  be  constituted  by  a  number  of 
different  persons  claiming  the  right — 
Oateward^s  Oase,  6  Go.  59  h  ; 
Sowerby  v.  Ool&tnan,  36  Law  J.  Bep. 
Ezch.  57 ;  Law  Bep.  2  Exch.  96 ; 
Oo,  Lit  110  a,  b. 
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Bean  v.  Bloom  (ubi  supra) 
was  only  a  question  of  pleading. 

Selhy  V.  Bobinson,  2  Term  Bep.  758 ; 
Ortmstead  v.  Marlowe,  4  Term  Bep. 
717, 
were  against  the  appellant's  contention. 

He  could  claim  by  lawful  prescription, 
but  there  was  no  evidence  of  his  claiming  a 
particular  right  as  appurtenant  to  his  tene- 
ment. He  had  done  it  in  fact,  but  under 
a  colour  of  right,  which  could  not  be  sup- 
ported. Out  of  a  general  right  asserted, 
which  could  not  have  a  legal  origin,  a 
small  part  could  not  be  selected  the  origin 
of  wmch  might  be  legal,  and  treated  as 
proved.  The  proof  must  not  be  too  wide 
— see  per  Jessel,  M.B.,  in 

Hammerton  v.  Honey,  24  W.B.  603, 
604. 
Then  prescription  must  be  in  respect  of 
a  tenement,  and  although  the  owner  of 
the  tenement  may  have  done  the  act,  yet 
if  he  did  it  as  under  the  general  custom 
of  the  district  and  not  as  in  respect  of 
his  tenement^  he  could  not  avail  himself 
of  the  prescription — 

Blewitt  V.  Tregonning  (ubi  supra). 
The  claim  must  be  of  something  which 
could  be  lawfully  granted — 

Olayton  v.  Oorby,  5  Q.B.  Bep.  415 ; 

11  Law  J.  Bep.  Q.B.  239 ; 
BayUs  v.  Tyssen  Amhwrst,  46  Law  J. 
Bep.  Ghanc.  718 ;  Law  Bep.  6  Gh. 
D.  500 ; 
BlundeU  v.  OatteraU,  5  B.  A^  Aid. 

268,  815 ; 
Hanmer  v.  Ohance,  4  De  Gex,  J.  & 
S.  626 ;  34  Law  J.  Bep.  Ghanc. 
413. 
There  was  no  proper  evidence  of  user 
of  the  right  in  the  first  or  in  the  last  year 
of  the  sixty,  and  the  necessity  of  proof  of 
user  is  settled  as  to  the  first  year  by 

Oarr  v.  Foster,  8  Q.B.  Bep.  581 ;  11 
Law  J.  Bep.  Q.B.  284 ; 
as  to  the  last  by 

Farker  v.  MitcheU,  11  Ad.  &  E.  788 ; 
3  P.  A  D.  655 ;  9  Law  J.  Bep. 
Q.B.  194; 
both  of  which  are  recognised  in 

Lotoe  V.  Oarpenter,  6  Exch.  Bep.  825 ; 
20  Law  J.  Bep.  Exch.  374. 
[Cotton,  L.J.,  referred  to 
Bailey  v.  Appleyard,   8  Ad.   &  E. 
161;  3  N.  4  P.  257;  7  Law  J. 
Bep.  Q.B.  145.] 
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The  aot  being  highlj  technical,  all  its 
requirements  mnst  be  most  strictly  com- 
plied with  by  the  person  who  clauns  the 
benefit  of  it-— 

The  Staffordshire  and  Worcestershire 

Comal    Navigation    y.    The    Bir* 

mingham  Gcmal  Company^  35  Law 

J.  Hep.  Ghano.  757 ;  Law  Bep.  1 

£.  &  I.  App.  254,  278. 

If    the  right   could    not   be  lawfully 

claimed  by  custom  the  Court  could  not 

invent  a  legal  right — 

Lord  Rivers  v.  Adam^s  {ubi  supra). 
The  enjoyment  must  be  connected  with 
the  claim — 

Holford  v.  Hankinson,  5  Q.6.  Bep. 

584, 

but  here  the  claim  was  too  wide.     The 

evidence  is  as  to  the  right  of  a  class,  and 

under  that  the  claimant  could  not  succeed. 

Mr.  J,  Williams  replied. 

James,  L.J. — We  are  of  opinion  that 
upon  the  only  point  on  which  we  have 
heard  the  respondent,  which  was  whether 
Mr.  Hale  has  made  out  his  defence  on  the 
15th  paragraph,  that  he  has  made  out 
such  aefence,  and  therefore  that  he  will  be 
entitled  to  the  costs  of  the  suit — that  is 
to  say,  the  suit  fails,  because  he  has  not 
done  anything  wrong — ^he  has  justified 
what  he  has  done.  But  a  great  number 
of  issues  have  been  raised,  and  a  great 
quantity  of  evidence  given — as  to  which 
we  will  hear  one  counsel  on  each  side, 
as  to  what  directions  (if  any)  we  should 
give  as  to  the  costs  of  the  suit  in  respect 
of  the  other  matters  which  have  been 
raised.  What  we  consider  he  has  suc- 
ceeded in  is  his  defence  raised  by  the  15th 
paragraph,  which  was  the  only  point  we 
think  he  had  any  right  to  raise. 

In  my  opinion  the  defendant,  Mr.  Hale, 
has  proved  that  for  a  period  of  upwards 
of  sixty  years  he  has  claimed  to  take  and 
has  taken,  not  by  way  of  permission,  not 
by  way  of  concession  on  the  part  of  the 
lord,  but  has  taken  as  being  his  own  right, 
and  as  of  right — that  is  to  say,  as  a  thing 
which  he  was  entitled  to  do  upon  some 
right  or  other — the  litter  from  the  forest 
to  the  farm  for  the  use  of  that  farm  for 
the  agricultural  purposes  for  which  litter 
would  be  used  in  the  particular  farm. 
That  is  what  he  has  set  up  by  the  15th 


paragraph,  and  it  appears  to  me  that  he 
has  succeeded  in  proving  distinotly  thai 
he  has  done  so. 

Now  is  that  within  the  Prescriptioii 
Act  ?  It  appears  to  me  that  if  we  were 
to  hold  it  was  not  we  should  be  repealing 
the  Act.  What  the  Aot  was  intended  to 
leg^ise  was  a  thing  done,  as  of  right,  for  a 
sufficient  period — that  is  to  say,  for  sixty 
years.  It  has  been  contended  on  behalf 
of  the  plaintiff  that  not  only  mnst  it  be 
shewn  to  have  been  done  as  of  rights  but 
it  most  be  shewn  to  have  been  done 
under  a  claim  of  some  right  capable  of 
being  supported  as  valid  by  prescription, 
or  grant,  or  custom ;  and  that  if  it  oould 
be  shewn  that  the  thing  was  done  under 
some  claim  which  was  not  a  claim  to  a 
valid  legal  right,  the  thing  must  fail 

Now,  in  my  opinion,  that  is  not  so  in 
point  of  law,  and  is  not  so  in  point  of  fact 
in  this  case.  It  does  not  signify,  as  it 
seems  to  me,  what  was  the  exact  natme 
of  the  claim,  provided  the  right  actually 
exercised,  the  thing  actually  done,  ?ras  a 
thing  a  right  to  do  which  could  have 
been  leg^ly  granted  to  the  man  who  was 
doing  it,  and  which  therefore  could  hare 
had  a  leg^  origin.  Now,  the  thing  which 
was  actually  done,  according  to  the  evi- 
dence, is  going  on  the  forest  to  cut  litter 
— not  for  the  purpose  of  sale,  not  for  any 
other  purpose,  but  for  the  purpose  of 
being  used  on  the  farm  to  which  that 
litter  was  carried.  A  right  to  do  this 
could  be  legally  claimed  by  prescription. 
If  the  thing  has  been  done — if  the  same 
man  has  been  doing  it  for  sixty  yean  for 
the  purpose  of  sale,  a  claim  of  a  ri^ht 
to  do  so  might  be  good,  being  confined  to 
one  particular  matter  growing  upon  the 
common — ^that  is,  the  litter.  Howeyer,  the 
user  here  is  confined  to  the  taking  of  the 
litter  to  the  farmyard,  there  to  be  used  as 
litter.  Then  it  is  said,  "Yes,  but  you 
are  doing  this  as  one  of  a  great  body  of 
persons.  Now  there  might  have  been 
something  in  that  objection,  if  what  was 
do  DC  had  been  done  by  every  inhabitant 
and  by  everybody,  so  that  you  could  never 
distingruish  between  what  one  inhabitant 
or  person  was  doing  from  what  the  others 
were  doing — that  there  was  nothing  by 
which  you  could  infer  the  acts  of  the  one 
which  did  not  apply  to  the  others.    I  may 
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give  an  example  of  that.  It  is  not  be- 
cause the  owner  of  a  particular  house  in 
London  shews  that  he  and  all  the  people 
who  hare  lived  in  that  house  have  gone 
every  year  to  Hampstead  Heath,  and  run 
about  the  Heath,  that  he  could  establish  a 
particular  right,  as  annexed  to  that  house, 
to  fo  upon  mmpstead  Heath,  when  it  was 
quite  clear  that  he  was  only  going  there 
like  every  other  person  who  was  coming 
from  London  who  chose  to  go  and  recreate 
himself  there.  But  here  it  is  quite  mani- 
fest  from  all  the  documentary  evidence, 
and  fitmi  all  the  evidence,  that  there  was 
a  distinct  right  claimed,  and  a  distinct 
ri^ht  of  a  legal  character  claimed,  by  a 
paiticular  class  of  persons  who  could  in 
law  have  taken  that  right — that  is  to 
say,  not  qua  dass,  not  as  a  corporation 
or  jtcoM  corporation,  but  persons  consti- 
tutmg  a  dass — that  is,  the  persons  owners 
of  particular  tenements,  every  one  of 
whom  might  have  had  a  valid  legal  grant 
in  exactly  the  same  words  to  the  same 
extent  of  such  a  right  as  is  claimed  by 
this  defendant.  It  is  not  a  grant  to  a 
dass,  but  they  are  a  class  only  because 
every  one  of  them  has  got  the  same  right. 
It  is  not  a  claim  by  custom.  It  is  not  a 
claim  by  a  body  of  persons  incapable  of 
receiving  such  a  grant,  but  a  claim  by 
each  and  every  of  a  particular  defined 
dass  of  persons,  each  of  those  persons 
being  recognised  and  being  marked  in 
respect  of  a  particular  tenement  as  ap- 
purtenant to  which  he  was  claiming  the 
right.  Therefore  there  was  nothing  ille- 
gal— there  was  nothing  in  point  of  law 
to  prevent  a  grant  of  this  kind,  which 
might  have  been  made  if  the  lord  had 
chosen  to  do  it :  "  Whereas  certain  per- 
sons have  already  got  the  right  of  sole 
common  of  pasture  upon  the  land,  now 
I  do  grant  to  every  one  of  those  same  per- 
sons that,  in  addition  to  that  right  of  com- 
mon, each  and  eveiy  of  them  shall  have 
the  right  of  cutting  litter  for  the  improve- 
ment of  his  &rm."  That  would  have  been 
a  perfectly  valid  grant,  even  if  granted  by 
one  general  deed  to  each  person.  Therefore 
there  is  nothing  in  the  fact  that  this  de- 
fendant was  doing  that  which  every 
other  person  in  the  same  circumstances 
as  himself  was  doing,  and  it  does  not 
derqgfkte  from  his  own  special  right  that 
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other  persons  in  the  same  condition  with 
himself  were  doing  exactly  the  same 
thing.  It  cannot  be  brought  up  to  this, 
that  he  and  all  of  them  were  in  fact  mem- 
bers of  that  class  of  trespassers  which 
he  and  the  other  landowners,  as  well  as 
the  lord,  were  endeavouring  to  the  best 
of  their  powers  to  put  down,  because 
they  were  trespassers,  and  be(»Eiuse  they 
had  no  rights.  Therefore,  it  appears  to 
me,  that  that  objection  as  to  the  nature 
of  the  claim  made  by  the  defendant 
fails. 

Then  it  is  said,  with  respect  to  that 
same  objection,  that  it  is  not  proved 
he  did  not  buy  frt)m  a  wrongdoer ;  that 
instead  of  cutting  the  fern  nimself  he 
was  not  buying  from  some  of  the  persons 
there  during  some  of  the  years.  To  my 
mind  that  is  so  improbable  as  to  be  abso- 
lutely incredible :  that  a  man,  supposing 
he  had  the  right  which  this  defendant 
must  have  supposed  he  had — a  right  ac- 
knowledged by  the  lord,  and  acknowledged 
and  believed  to  exist  by  everbody  in  the 
forest — that  he  must  be  regarded  as  a 
trespasser  and  not  as  a  man  taking  that 
which  was  his  right ;  and  that,  instead  of 
cutting  it  himself  or  employing  a  man  to 
cut  it,  he  was  paying  the  man  for  that 
which  that  man  must  have  been  stealing 
from  him  and  the  other  commoners  and 
the  lord.  I  would  as  soon  believe  that  he 
was  paying  a  man  who  had  stolen  his  own 
mangel-wurzels  or  swedes  instead  of  taking 
the  mangel-wurzels  and  swedes  himself 
from  his  field.  I  am  satisfied  upon  that. 
Thereforo  there  really  was  no  foundation 
for  the  very  long  criticism  we  had  on  the 
supposed  nature  of  the  user  which  Mr. 
Hale  had;  and  without  going  farther 
into  it,  speaking  as  a  jaiyman  and  speak- 
ing also  as  a  judge  of  fact,  I  am  satisfied 
that  Mr.  Hale  has  proved,  not  that  he 
bought  it  from  anyone,  but  that  he  and  his 
predecessors  in  title  did,  by  themselves  and 
their  workmen,  for  the  whole  period  of 
sixty  years  required  by  the  statute,  go 
upon  this  forest  and  cut  the  fern  and 
take  it  to  be  enjoyed  on  his  farm.  That 
disposes  of  that. 

There  was  another  point  which  we 
did  not  call  upon  the  respondent's  coun- 
sel to  deal  with — that  is  to  say,  as  to 
what  was  the  construction  of  the  decree 
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of  the  Duchy  Court,  and  what  was  the 
effect  of  that  decree.  It  is  impossible,  as 
it  seems  to  me,  to  give  to  that  decree  the 
meaniug  which  has  been  attempted  to  be 
assigned  to  it  by  the  appellant's  counsel. 
When  we  see  what  the  object  of  the  suit 
was,  and  the  nature  of  the  suit,  the  de- 
cree seems  to  me  to  be  plain  beyond  all 
reasonable  doubt.  The  lord  having  a 
very  large  waste,  and  a  waste  that  evi- 
dently was  a  great  deal  more  than  was 
wanted  for  the  commonable  cattle  of  the 
persons  who  had  rights  of  common,  com- 
menced a  suit  in  the  Duchy  Court  of 
Lancaster,  which  had  jurisdiction  over 
this  matter — ^it  is  said  to  have  been,  and 
apparently  was,  an  amicable  suit  —  for 
the  purpose  of  seeing  how  much  of  the 
waste  he  could  take  without  really  in- 
juring the  commoners,  and  how  much 
ought  to  be  left  to  the  commoners  for 
the  exercise  of  their  rights  of  common. 
It  was  an  approvement  .under  the  Sta- 
tute of  Merton  through  the  medium  of 
the  Court ;  that  is  to  say,  the  Court  was 
asked  to  ascertain  how  mucb  the  lord 
could  properly  and  justifiably  approve 
under  the  statute  as  against  tbe  common 
of  pasture.  That  appears  to  me  to  be 
really  the  only  thing  that  was  deter- 
mined, and  the  only  thing  that  was  in- 
tended to  be  determined,  except  some 
question  about  particular  estovers  which 
are  comparatively  of  little  amount — es- 
tovers of  birch,  willow  and  alder.  Then 
all  that  was  done  afterwards  was  this : 
Whereas  the  commoners  and  the  lord 
have  now  the  right  of  enjoying  the  whole 
pasture  by  the  mouths  of  their  cattle  in 
common,  you,  tbe  commoners,  shall  now, 
on  a  particular  part  of  that  common, 
have  the  sole  common  pasturage  and 
herbage ;  and  the  lord  shall  take  the  rest 
for  himself,  and  shall  not  have  any  more 
common  of  pasture  or  herbage  upon  that 
part  which  has  been  assigned  to  the  com- 
moners. It  appears  to  me  that  the 
meaning  of  that  was  perfectly  plain — 
that  the  commoners  were  to  bave  not 
any  new  common — no  new  right  in  tbe 
herbage  or  pasturage,  but  that  they  were 
to  have  the  enjoyment,  as  under  the  old 
right  of  common,  of  common  of  pasture 
and  herbage  in  tbis  spot,  exclusive  of 
the  lord,  sole  as  against  the  lord,  but  in 


common  as  between  tbemselves ;  and  iliai 
the  lord  w843  to  be  excluded  f^m  hav- 
ing any  further  right  of  common  with 
them  in  that  spot.  They  were  to  have  the 
common  ordinary  well-known  oommon 
of  pasture  or  herbage  which  was  known 
to  the  law  at  that  time  as  it  is  now 
known.  I  am  of  opinion  that  we  cannot 
enlarge  it.  We  can  only  say  that  they 
did  take  that  common  of  pasture  and 
common  of  herbage  to  themselves,  exclu- 
sive of  the  lord,  which  they  had  before ; 
that  was  common  of  pasture  and  herb- 
age in  the  ordinary  sense  of  the  word — 
the  taking  of  the  grass  by  the  mouths  of 
their  commonable  cattle.  Tberefore,  it 
appeared  to  me,  and  to  the  other  mem- 
bers of  the  Court,  that  the  decree  was 
perfectly  clear  upon  this  point,  and  that 
we  could  not  attend  to  the  ^reeX  body  of 
evidence  that  was  used  for  the  purpose, 
as  it  was  said,  of  construing  by  the  en- 
dence  of  user  an  ambiguous  term  in  that 
decree.  I  do  not  find  any  ambiguity. 
The  user  would  not  have  explained  it, 
and  it  was  not  admissible  for  the  purpose 
of  explaining  it.  Therefore,  upon  that 
part  of  the  case  the  defendant  fiadls,  and 
utterly  &ils,  according  to  my  view,  in 
establishing  by  user  anterior  to  the  decree 
that  any  such  right  existed  anterior  to 
the  decree,  when  the  matter  was  before 
the  Duchy  Court. 

Therefore  I  am  of  opinion  upon  the 
whole  that  the  defendant  has  ftdled  in 
everything  but  the  right  set  up  in  the 
15th  paragraph,  but  that  he  is  entitled  to 
the  judgment  of  the  Court  upon  that 
paragraph,  and  therefore  to  nave  the 
action  dismissed.  But,  aa  I  said  before, 
we  will  say  exactly  what  we  will  do  with 
regard  to  costs  upon  a  future  oocaaioa. 

Bbbtt,  L.  J. — This  action  was  brought 
claiming  relief  in  respect  of  oerfain  al- 
leged acts  which  were  said  to  be  tres- 
passes, and  in  respect  of  a  manifest 
intention  to  continue  those  acts  unless 
they  were  stopped.  The  action  was 
brought  by  the  owner  of  the  land.  Those 
acts  of  which  complaint  was  made  were 
necessarily  prima  fcide  trespasses,  and  the 
defendants  were  called  upon  to  defend 
those  acts. 

Now  the  defendants  by  the  statemeal 
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of  defence  set  up  seyeral  distinct  defences. 
Their  first  defence  was  founded  upon  an 
aUegation  that  the  acts  now  complained 
of  had  been  in  suit  between  the  pi^eoes- 
sors  of  the  plaintiff  and  the  predeoessorB 
of  the  defendants,  and  that  those  acts 
had  been  determined,  by  a  decree  which 
was  pleaded,  to  be  lawfiil  acts  on  the  part 
of  the  predecessors  of  the  defendants; 
their  first  defence  therefore  raised  a 
question  as  to  what  was  the  true  con- 
stmotion  of  that  decree.  Thej  next 
assumed  to  defend  on  the  ground  of 
a  common  law  prescription,  that  is  to 
saj,  an  immemorial  prescription  on  the 

£rt  of  the  predecessors  of  the  defen- 
nts  and  others  to  do  the  acts  com- 
plained of.  They  then  set  up  another 
defence,  which  was  that  a  grant  by  the 
predecessors  of  the  plaintiff  had  been  made 
to  the  predecessors  of  the  defendants  and 
others  to  do  these  acts,  which  grant  was 
lost.  They,  then,  as  an  absolutely  distinct 
defence,  set  up  the  user  by  themselyes 
and  their  predecessors  for  sixty  years  as 
giying  them  under  the  Prescription  Act 
a  right  to  do,  what  is  complained  of  by 
the  plaintiff. 

With  regard  to  the  defence  under  the 
decree.  The  words  of  the  decree  were 
relied  upon,  and  we  had  yery  learned  and 
abstruse  re^adings  given  to  us  from  old 
books  and  firom  dictionaries,  in  order  to 
lead  us  to  the  conclusion  that  in  the 
words  "  the  sole  common  pasturage  and 
herbage "  was  included  the  right  to  cut 
and  carry  away  the  brake,  fern,  heather 
and  litter  for  the  use  of  the  farms  of  the 
commoners.  Now  I  declined,  upon  read- 
ing the  whole  of  the  proceedings  in  the 
suit  in  which  that  decree  was  made,  to 
construe  that  decree  by  old  books  or  by 
dictionaries.  It  seems  to  me  that  the 
words,  taking  the  whole  of  the  decree 
and  the  pleadings  in  that  suit,  are  per- 
fectly plain.  They  are  not  ambiguous. 
It  seems  to  me  apparent  from  the  plead- 
ings in  that  case  that  the  defendants  in 
it  were  claiming  nothing  but  a  well-known 
right,  namely,  the  right  of  common  of 
pasturage  and  herbage ;  that  is  to  say,  a 
right  in  respect  of  their  tenements  and  in 
respect  of  certain  cattle  to  feed  upon  this 
waste  by  the  mouths  of  their  cattle ;  not 
YoL,  60*— <3b4kc« 
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merely  the  grass,  but  whateyer  the  cattle 
would  eat,  which  I  take  to  be  included 
under  the  word  **  herbage "  in  that 
decree.  It  seems  to  me  to  be  clear  from 
the  pleadings  that  that  was  what  they 
claimed,  and  that  that  was  all  they  claimed 
as  being  part  of  the  yalue  of  the  whole 
waste  to  them  which  was  to  be  taken  into 
consideration  in  apportioning  that  which 
was  the  real  subject-matter  of  that  suit, 
and  determining  how  much  the  lord  should 
be  entitled  to  enclose,  and  how  much 
should  be  lefb  open  for  the  commoners. 
If  that  was  the  state  of  the  pleadings,  the 
meaning  of  the  decree  seems  to  me  to  be 
perfectly  clear.  It  only  dealt  with  that 
which  was  claimed.  It  empowered  the 
lord  to  enclose  a  eertain  portion  of  the 
waste,  and  it  left  the  other  portion  to  be 
used  by  the  commoners  in  the  same  way 
as  they  had  claimed,  but  shut  out  the 
lord  from  that  which  would  otherwise  be 
his  right,  namely,  to  share  in  that  mode 
of  dealing  with  that  part  of  the  waste  or 
forest  which  was  not  enclosed.  There- 
fore the  real  meaning  of  the  decree  was, 
that  as  to  these  6,400  acres  which  were 
lefb  open,  the  commoners  were  to  baye 
the  right  of  taking  estovers,  which  is  what 
they  had  claimed  in  certain  woods,  and  in 
certain  woods  only ;  and  they  were  to 
have  the  right,  with  regard  to  the  cattle 
on  their  farms,  to  common  of  pasture  and 
herbage  in  the  sense  I  have  stated,  that 
is,  feeding  by  the  mouths  of  their  cattle  ; 
that  the  lord  was  to  give  up  his  right  to 
put  his  own  cattle  on  that  part  of  the 
forest ;  and  any  right  of  taking  that  wood 
which  they  would  have  to  take  as  esto- 
yers ;  but  it  left  the  lord  in  the  possession, 
with  regard  to  that  unenclosed  part,  of 
every  other  right  which  he  had  possessed 
before.  It  did  not,  therefore,  g^ye  the 
commoners,  who  were  then  setting  up 
their  rights,  the  right  which  they  now 
claim,  namely,  to  cut  brake,  fern,  heather 
and  litter  growing  upon  that  open  waste 
for  the  use  of  their  farms.  That  they 
had  not  claimed,  and  that  was  not  given 
to  them.  Indeed  that  subject-matter  did 
not  enter  into  the  contemplation  of  any 
of  the  parties  to  that  suit  at  all.  There- 
fore, upon  the  interpretation  of  the 
decree,  I  think  that  the  contention  of  the 
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defendants  here  has  been  wrong  from  the 
beginning,  and  that  the  plaintiff  was  right 
in  nis  contention. 

It  was  attempted  to  make  as  oome  to  a 
contrary  condnsion  by  a  mass  of  evidence 
of  alleged  user  since  the  time  of  that 
decree  until  now,  for  the  purpose  of  con- 
struing tliat  decree.  It  is  obvious  that 
you  may  always  give  evidence  of  the  state 
of  things  existing  at  the  time  that  a  de- 
cree is  made  or  a  deed  is  executed.  It  is 
very  rarely,  indeed,  that  you  are  allowed, 
for  the  purpose  of  construing  a  document, 
to  bring  in  evidence  of  what  has  been 
done  since ;  but,  at  all  events,  it  seems  to 
me  to  be  clear  that  in  the  present  case 
the  evidence  was  not  admissible  for  that 
purpose;  because,  upon  the  true  con- 
struction of  the  decree,  taking  it  in  com- 
pany with  the  pleadings  in  the  suit  which 
ended  in  that  decree,  there  was  no  am- 
biguity in  the  words  or  phrases  at  all ; 
and  such  evidence  was  to  my  mind  inad- 
missible, and  certainly  cannot  control  the 
construction  of  the  document. 

But  then,  with  regard  to  the  second 
defence,  it  was  said  that  from  the  modern 
user  we  have  a  right  to  infera  grant  at  com- 
mon law  or  an  immemorial  prescription. 
It  seems  to  me  that  no  such  claim  as  is 
now  made  by  the  commoners  was  made  by 
them  at  the  time  of  that  former  suit^  and 
that  leads  me  to  the  conclusion  that  no 
such  practice  existed ;  because,  if  they  had 
had  any  such  claim,  it  would  have  been 
most  material  for  them  to  put  it  forth  in 
order  to  see  how  mnch  of  the  forest 
should  be  left  to  them — it  seems  to  me  to 
be  clear  that  no  such  practice  existed 
before  that  decree,  as  is  now  alleged,  and 
that  no  such  right  was  claimed,  and 
therefore  any  claim  to  an  immemorial 
prescription  is  put  an  end  to.  It  is  shown 
by  that  fact  alone  that  the  user  must 
have  commenced  as  a  claim  of  right  after 
that  decree,  and  therefore  within  a  known 
and  given  time. 

Then  as  regards  the  other  allegation 
that  we  ought  to  presume  a  lost  grant, 
the  doctrine  with  regard  to  presumption 
of  lost  grants,  and  what  it  is  necessary  to 
prove,  and  what  ought  to  be  in  the  mind 
of  the  Court,  is,  at  the  present  moment, 
a  very  much  controverted  matter.  For 
my  party  I  have  always  been  of  opinion, 


and,  until  corrected,  I  must  hold  to  that 
opinion,  that  if  a  Judge  is  asked  to  find 
the  fact  of  a  giant^  and  to  say  that  it  has 
been  lost,  he  must  have  grounds  for  be- 
lieving that  it  was  so.  I  decline  to  find 
it  here.  It  seems  to  me  that  there  is  no 
evidence  upon  which  one  ought  to  find 
that  there  had  been  a  gprant  since  the 
time  of  that  decree  by  the  owner  of  this 
property,  and  that  such  a  grant  has  been 
lost.  Therefore  the  case  comes  to  be 
whether  the  defendant  has  made  out  his 
defence  under  the  Prescription  Act;  that 
is  the  only  defence  which  is  left  for  him 
to  maintson. 

Now,  the  first  point  with  r^ard  to 
that  is  this :  What  is  the  true  construc- 
tion of  the  Prescription  Act  ?  It  seems 
to  me  that,  in  order  to  maintain  a  defence 
under  the  Prescription  Act,  those  who 
set  it  up  must  first  show,  if  they  set  up 
a  prescription  for  sixty  years,  that  they 
have  exercised — that  is,  that  they  have 
taken  or  enjoyed  as  a  fieict  for  sixty  years 
— ^a  certain  right,  or  profit,  or  b^efit. 
Right  in  that  sense  means  a  right  to  do 
something  ;  that  is,  a  right  which  can  be 
taken  or  enjoyed.  In  this  case,  therefore, 
what  the  defendant  has  to  show  is  that 
he  and  his  predecessors  have  for  sixty 
years  taken  or  enjoyed  the  right  of  cut- 
ting by  themselves  or  their  servants  the 
brake,  fern,  heather  and  litter  upon  these 
unenclosed  acres  for  the  use  of  this  par- 
ticular farm.  That  is  the  first  fiu$t  that 
he  has  to  prove.  The  next  fact,  accord- 
ing to  the  true  construction  of  the  Act, 
which  anyone  who  relies  upon  it  has  to 
prove,  is  that  that  right,  profit  or  benefit 
which  he  has  so  taken  or  enjoyed  for 
sixty  years,  he  has  taken  as  of  right. 
Now  the  true  interpretation  of  those 
words  ''  as  of  right "  seems  to  me  to  be 
that  he  has  done  so  upon  a  claim  to  do 
it,  as  having  a  right  to  do  it  without  the 
lord's  repeated  permission,  and  that  he 
has  so  done  it  without  that  permission. 
If  he  shows  that  he  has  claimed  to  do  it 
not  as  a  thing  permitted  to  him  year  by 
year  by  the  lord,  but  as  a  thing  that  he 
had  a  right  to  do,  whether  the  lord  said 
"  You  may  do  it "  or  not ;  that  is  all  that 
is  necessary  for  him  to  prove.  Now, 
having  proved  those  two  things  as  matter 
of  fact,  the  remainder  of  that  which  is 
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necessary  in  order  to  make  tbe  statute 
applicable  is  a  pnre  qnestion  of  law,  and 
not  of  fact  at  all.  It  is  a  qnestion  of  law 
npon  a  hypothetical  case,  namely :  Conld 
those  acts  which  have  been  so  done — if 
people  had  been  so  minded  to  do  it  in 
fact — have  been  the  snbject-matter  of  a 
cnstom  or  prescription  or  grant  P — not 
whether  they  were  claimed  as  a  matter 
of  prescription  or  cnstom  or  grant ;  but 
whether  those  acts  which  are  done  as  a 
pnre  question  of  law  could  have  been  the 
subject-matter  of  a  prescription,  or  cus- 
tom or  grant.  So  that  in  any  tribunal 
where  the  adjudication  of  the  facts  is 
separated  from  the  adjudication  of  the 
law,  as  in  the  case  of  a  trial  by  Judge 
and  jury,  it  would  be  for  the  jury  to  say 
what  were  the  acts  done — whether  they 
had  been  done  for  sixty  years,  and 
whether  for  sixty  years  they  had  been 
claimed  to  be  done,  and  done  without 
regard  to  the  permission  of  the  lord. 
That  is  all  they  would  have  to  find,  and 
if  they  found  that  certain  acts  were  done 
for  the  requisite  period  as  of  right  without 
permission,  then,  as  a  pure  question  of  law, 
the  Judge  would  have  to  decide  whether 
such  acts  so  done  could  have  been  the 
subject-matter  of  a  custom,  prescription 
or  grant. 

Then  comes  the  question,  first  of  all, 
what  are  the  facts  which  the  defendant 
has  proved  ?  I  am  bound  to  say  that  it 
seems  to  me  that  where  the  statute  is  set 
up  by  a  defendant  to  a  suit,  that  what  is 
done  by  other  people  or  in  other  cases,  is 
no  evidence  with  regard  to  that  issue 
raised  between  the  plaintiff  and  the  de- 
fendant ;  that  the  only  evidence  which  is 
admissible  is  the  evidence  of  what  has 
been  done  by  the  defendant  or  bis  pre- 
decessors ;  and  as  to  whether  he  had  done 
so  on  the  claim  of  doing  it,  without  the 
consent  of  the  lord,  or  contrary  to  his 
consent.  It  seems  to  me  that  the  defen- 
dant did  prove  that  for  sixty  years  pre- 
vious to  the  commencement  of  this  suit 
his  predecessors  and  himself  in  this  farm 
had  exercised  the  right  which  I  have 
stated,  namely,  the  right  by  themselves 
and  their  servants  to  cut  these  brake, 
fern,  heather  and  litter  to  be  used  upon 
the  farm,  and  to  cut  them  during  certain 
THonths  of  the  year.    It  seems  to  me  that 
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that  was  all  that  he  proved.  He  did  not 
prove  a  right  to  mow  the  grass  upon 
this  waste  where  there  was  no  heather, 
if  that  is  now  asserted  or  pretended.  It 
seems  to  me  he  did  not  shew  that  they 
had  exercised  the  right  of  cutting  down 
anything  which  could  be  fairly  and 
reasonably  called  fir  trees,  even  of 
young  growth.  If  in  cutting  the  heather 
he  cut  that  which  some  people  may  call 
young  fir  trees — that  is,  the  shoots  of  a 
year's  growth — or  things  which  are 
really  not  noticeable  and  which  nobody 
could  distinguish  from  the  heather,  or  if 
he  cut  grass  which  was  growing  among 
the  heather,  it  would  be  idle  to  suppose 
that  he  is  prevented  from  cutting  the 
heather  because  he  may  cut  a  blade  or 
because  he  may  cut  this  very  young 
growth.  But  if  it  is  asserted  that  in 
cutting  the  heather  he  has  a  right  to  cut 
anything  like  a  real  growth  of  fir  trees,  I 
say  that  that  has  not  been  proved,  and 
that  he  would  exceed  his  rights  if  he 
did  so. 

But  then  it  was  said  that  even  if  this 
right  had  been  exercised  at  the  com- 
mencement of  the  sixty  years,  it  was  not 
shewn  that  it  had  been  exercised  during 
the  whole  of  them.  I  think  it  is  neces- 
sary for  the  defendant  to  shew  that  he 
had  exercised  the  right  year  by  year,  and 
that  if  he  failed  to  give  satisfactory  evi- 
dence that  he  had  done  these  things 
during  some  part  of  the  intermediate 
period,  in  my  opinion,  he  would  not 
prove  that  which  lies  upon  him  under 
the  statute.  If,  therefore,  it  had  been 
shewn  that  instead  of  cutting  this  litter 
by  his  own  servants  he  had  submitted  to 
that  which  was  alleged,  namely,  to  the 
fact  of  tramps  or  gipsies,  or  people  who 
were  undoubtedly  trespassers,  cutting 
the  fern  on  their  own  account  and  ap- 
propriating it  to  themselves,  if  he  or  lus 
predecessors  had  bought  it  from  those 
people,  as  buying  ^m  them  that  which 
they  had  a  right  to  sell — if  it  could  have 
been  shewn  fiiat  he  had  done  that  for  a 
year  or  two  years  without  cutting  any 
litter  during  that  year  or  those  two 
years,  by  his  own  servants  at  all,  I 
should  have  thought  that  there  would  be 
a  gap  made  in  the  user  for  sixty  years, 
and  that  be  oonld  not  have  succeeded 
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under  this  plea.  If  he  had  bought  from 
such  people  in  each  year,  but  also  daring 
e^h  year  had  cut  a  part  by  himself 
and  his  servants  under  the  claim  of 
right,  the  mere  fact  of  his  wrongful  buy- 
ing from  these  people  would  not,  in  my 
opinion,  have  destroyed  the  continuity  of 
his  actual  user.  But  I  think  it  clear 
that  there  was  no  evidence  to  shew  that 
anj  such  trespassers  had  ever  sold  such 
things  to  him.  The  whole  effort  was 
made  to  deduce  this  supposed  fact  from 
entries  in  books.  Nothing  to  my  mind 
could  be  more  dangerous.  The  entries 
in  the  books  are  of  the  money  actually 
paid  at  the  time  it  is  paid ;  and  how  you 
can  deduce  from  that  anything  like  a 
reliable  state  of  things,  I  hare  failed  to 
see.  It  seems  to  me  that  the  evidence  is 
conclusive — that  this  had  been  done  firom 
year  to  year. 

But  then  it  was  said  that,  although  it 
was  done,  and  although  he  has  taken 
this  litter  by  himself  and  his  servants, 
only  such  litter  as  he  did  use  on  his 
&rm,  yet  he  fails  because  he  claimed  to 
do  it  in  respect  of  a  claim  which  could 
not  be  supported  in  law,  which  is  by  way 
of  prescription,  or  custom  or  gp:ant ;  as, 
for  instance,  it  was  said  that  although 
he  had  taken  this  litter  by  his  servants, 
and  for  the  use  of  his  farm,  yet  he  as- 
serted he  did  so  because  all  the  inhabi- 
tants of  the  district  had  a  right  to  do  so. 

Now,  first  of  ally  I  do  not  think  he  did 
make  the  claim  in  that  form.  But, 
secondly,  it  seems  clear  to  me,  upon  the 
construction  which  I  have  already  put 
upon  the  statute,  that  if  he  had,  it  would 
have  made  no  difference ;  that  the  claim- 
ing to  exercise  the  right,  which  he  did  in 
£Ekct  exercise,  in  respect  of  some  claim,  or 
if  you  please  a  right  in  that  sense,  which 
could  not  be  supported,  is  wholly  imma- 
terial, because,  as  I  have  said,  the  only 
question  is,  when  he  has  once  proved  the 
facts,  whether  the  Court  is  of  opinion 
that  the  right  to^do;  the  acts  complained 
Qf  could  be  supported  by  a  prescription, 
or  a  custom  or  a  grant,  if  such  had  been 
proved.  Therefore,  that  objection  seems 
to  me  to  fail.  If  it  had  been  shewn  that 
the  defendant  and  his  predecessors  had 
not  only  taken  the  litter  which  was  to  be 
used  on  their  £Eirms,  but  had  taken  litter 


for  the  purpose  of  selling  it — ^if  their 
actual  user,  therefore,  had  not  been 
merely  the  taking  the  fern  for  the  use  of 
the  farm,  but  the  taking  of  fern  generally 
although  part  of  it  was  used  on  the  &rm, 
then  I  think  we  should  have  had  to  con- 
sider at  all  events  the  ruling  in  the  case 
which  was  cited,  which  was  a  decision  of 
the  Master  of  the  Bolls.  That  is  what  I 
should  call  taking  only  part  of  the  claim , 
and  I  should  be  inclined  to  think  that  if 
that  had  been  the  user  proved,  that  that 
would  have  destroyed  the  claim  to  take 
it  in  respect  of  the  farm.  But  if  all  that 
was  taken  was  taken  for  the  use  of  the 
£Ekrm,  then  the  assuming  to  take  that 
under  an  erroneous  view,  or  in  respect  of 
an  erroneous  claim,  seems  to  me  imma- 
terial. 

It  was  then  said  that  the  litter  was 
taken  because  the  defendant  and  his  pre- 
decessors had  been  of  opinion  that  they 
had  a  right  to  do  so  under  the  words  of 
the  decree,  and  that  that  view  was  erro* 
neons.  For  the  same  reason  if  they  had 
so  claimed  it,  and  perhaps  they  <&d,  it 
seems  to  me  to  be  immatenal.  There- 
fore I  think  that  the  user  has  been  esta- 
blished, and  I  think  it  is  clear  that  the 
defendant  and  his  predecessors,  firom 
whatever  yiew  they  did  so,  assumed  to  do 
it  at  all  events  upon  a  right  to  do  it, 
whether  the  lord  permitted  them  or  not. 
That  is  all. 

Then  comes  the  question,  Could  such  a 
right  be  the  subject-matter  of  a  grant? 
In  my  opinion,  clearly  it  could,  as  a 
matter  of  law.  Therefore  the  defence 
under  the  Prescription  Act  was  made 
out. 

There  was  one  other  point,  which  was 
as  to  the  frame  of  mind  with  which 
a  Judge  should  come  to  the  contempla- 
tion of  a  claim  made  under  the  Pre- 
scription Act;  and  there  seems  to  be 
considerable  authority,  dicia  at  all  events 
by  learned  Judges  sitting  in  the  Court  of 
Chancery,  that  where  the  facts  of  user 
are  proved,  the  Court  ought  to  be  astute 
to  discover  some  legal  mode  in  which  the 
claim  might  be  maintained.  That  is  to 
say,  that  the  Court  ought  to  lean  and 
lean  heavily  always  in  favour  of  this  de- 
fence of  a  prescription  under  the  statute. 
Now,  if  by  that  it  is  meant  that  the 


Vol.  60.1 

Eari  de  la  Warr  y.  Miles,  App, 

Court  oaght  to  look  at  the  evidence  with 
anything  like  an  extremely  indulgent 
view,  I  beg  leave  to  say  that  I  cannot 
aocede  to  that  view.  It  seems  to  me 
that  there  is  nothing  so  dangerous  as  to 
lay  down,  as  if  it  were  matter  of  law,  a 
mechanical  rule  for  dealing  with  matters 
of  evidence  and  of  fact.  Where  the 
Prescription  Act  is  vouched  in  order  to 
raaintam  that  which  one  really  believes 
to  have  been  a  true  right,  although  the 
evidence  of  it  may  be  wanting,  I  should 
be  inclined,  and  I  should  certainly  advise 
a  jury,  always  to  look  at  the  evidence 
with  considerable  indulgence.  But  if  one 
was  of  opinion  that  the  statute  is  vouched 
in  order  to  create  a  right  which  one  be- 
lieves did  not  really  exist,  I  should  myself 
act  upon  this  view,  and  I  should  advise  a 
jury  to  act  upon  the  same — to  look,  under 
those  circumstances,  at  the  evidence  with 
considerable  strictness.  But  here,  looking 
at  it  in  what  way  you  will,  it  seems  to  me 
that  the  evidence  fairly  considered  is 
conclusive  as  to  the  user ;  that  user  may 
be  the  subject  of  a  valid  rights  such  as  is 
described  in  the  statute;  and  that  the 
defendant's  defence  in  the  15th  para* 
gpraph  is  therefore  made  out;  and  that 
though  the  defendant's  defence  upon 
every  other  part  of  the  statement  of  de- 
fence has  &iled  this  appeal  must  be 
allowed ;  and  that  the  decree  of  the  Vice- 
chancellor  ought  to  have  been  founded 
upon  that  view — that  the  defendants  had 
made  out  that  paragraph  and  that  para- 
graph  alone ;  and  with  a  decree  so  made 
in  that  view,  questions  may  arise  as  to 
the  mode  in  which  the  costs  ought  to  be 
allowed ;  but  according  to  what  my  Lord 
has  said  as  to  the  mode  in  which  the  costs 
ought  to  be  allowed,  we  should  desire  to 
have  it  discussed  on  a  future  day. 

CoTTOV,  L.J. — This  is  an  action  of 
trespass,  and  the  alleged  acts  of  trespass 
complained  of  are  cutting  heather  and 
fern  for  the  purpose  of  carrying  it  away 
to  be  used  as  litter  on  a  farm  called 
Suntings.  The  question  is  whether  the 
defendiuit,  by  any  of  the  defences  he  has 
raised,  has  justified  those  acts,  so  that 
the  plaintiff  cannot  succeed  in  his  action 
of  trespass. 

Now,  in  my  opinion,  the  defence,  and 
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the  only  defence  upon  which  the  defen- 
dant has  succeeded,  is  that  raised  by  the 
15th  paragraph  of  his  statement  of  de- 
fence, in  which  he  alleges  that  these  acts 
of  alleged  trespass  have  been  done  by 
him  and  his  predecessors  in  title  in  re- 
spect of  that  farm  of  Suntings  for  up- 
wards of  sixty  years. 

Of  course,  the  first  question  to  be  de- 
cided, and  which  the  Vice-Chancellor 
seems  to  have  decided  in  favour  of  the 
plaintiff,  is  this — ^whether  that  is  such  a 
defence  as  in  this  case  was  capable  of 
being  raised.  The  Vice-Chancellor's  view 
was  that  it  was  not  capable  of  being 
raised.  Now,  to  a  great  extent  that  was 
decided  when  the  Master  of  the  Rolls 
(and  there  was  no  appeal  from  his  order) 
declined  to  strike  out  this  15th  para, 
graph  as  an  alternative  defence.  I  think 
he  was  right  in  not  striking  it  out,  be- 
cause although  there  are  other  defences 
raised  which,  if  the  evidence  had  gone 
to  support  them,  might  have  made  this  a 
defence  which  could  not  have  been  raised, 
^et,  in  my  opinion,  the  defendant  was 
justified  in  putting  this  on  the  record  as 
an  alternative  defence.  Of  course  it 
would  be  a  question  whether,  having 
regard  to  the  statute,  by  the  evidence 
which  he  has  adduced,  he  has  made  out 
his  defence,  and  for  that  purpose  I  will 
refer  very  shortlv  to  the  statute. 

It  was  said  tnat,  in  order  to  bring  a 
case  within  the  statute,  it  must  be  shewn 
that  the  same  right  which  the  statute  will 
support  has  been  vouched  in  support  of 
the  acts  which  have  been  done — ^that  is 
to  say,  that  the  acts  which  have  been 
done  must  have  been  done  under  a  title 
supported  by  the  statute ;  and  it  is  said 
here  that  these  acts,  if  they  are  made 
out  in  &ct  to  have  been  done  for  sixty 
years,  were  done  not  under  what  the 
Court  thinks  would  give  a  good  defence, 
but  as  under  a  custom  which  the  Court 
holds  incapable  of  proof  and  not  proved. 
Now  I  quite  agpree  with  what  Lord  Justice 
Brett  has  said,  and  I  shall  be  very  short 
therefore  in  my  observations  upon  the 
statute.  What  the  statute  requires  is 
this.  You  must  see  whether  the  acts 
which  the  defendant  claims  a  right  to  do 
in  the  suit  are  such  as  could  be  supported 
as    lawful    by  custom,  prescription  or 
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grant;  and  then  yon  mnst  see  whether 
the  acts  have  been  done  as  of  right,  that 
is  to  say,  not  secretly,  not  as  acts  of 
violence,  not  nnder  permission  from  time 
to  time  given  by  the  person  on  whose 
soil  the  acts  were  done.  I  say  ''from 
time  to  time  given,"  not  that  it  should 
necessarily  be  yearly,  bnt  from  time  to 
time  dnring  the  period,  the  exercise 
dnring  which  is  said  to  establish  the 
right;  becanse  if  there  has  been  per- 
mission before  that  time,  if  the  time  is 
sixty  years,  that  is  not  snfficient  to  pre- 
vent the  defendant  from  establishing  his 
claim  nnless  it  has  been  by  consent  or  by 
agreement  in  writing.  That  is  expressly 
provided  by  the  1st  section  of  the  statute. 
Bnt,  in  my  opinion,  if  there  is  permission 
from  time  to  time  given  and  accepted 
during  the  period  relied  npon,  that  does 
prevent  (what  in  my  opinion  is  essential) 
the  acts  being  done  as  of  right ;  ssid  I 
may  also  say,  becanse  it  bears  npon  the 
present  case,  that  it  must  be  shewn  that 
the  acts  were  done  in  respect  of  some 
tenement  owned  by  the  defendant  and  his 
predecessors  in  title. 

Now  what  we  have  to  consider  here  is, 
first  of  all,  whether  the  acts  of  the  defen- 
dant have  in  fact  been  done  by  him  and 
his  predecessors  in  title  for  the  period  of 
sixty  years.  Upon  that  point  I  mnst  say 
that  until  I  heard  the  evidence  read  again 
by  Mr.  Joshua  Williams,  I  entertained 
some  doubt<^  and  I  did  so  for  this  reason. 
We  must  have  evidence  of  the  beginning 
of  the  period,  and  we  must  have  evidence 
to  satisfy  us  that  successively  from  year 
to  year,  where  the  right  claimed  is  so 
capable  of  being  exercised,  and  which 
probably,  if  it  were  a  right,  would  be  ex- 
ercised from  year  to  year,  the  acts  have 
been  done  not  only  in  the  Orst  year,  bnt 
in  successive  years  down  to  the  commence- 
ment of  the  suit.  The  only  evidence 
which  could  be  relied  on  as  regards  the 
doing  of  these  acts  at  the  beginning  of 
the  sixty  years  was  the  evidence  of  Robert 
Edwards,  and  I  agree  with  Lord  Justice 
Brett  that  we  oxight  to  come  to  the  con- 
clusion on  his  evidence  that  he  has  esta- 
blished that  in  respect  of  this  farm  of 
Suntings  the  cutting  and  carrying  away 
of  litter  has  been  done  by  the  predecessors 
ip  titl9  of  the  defendant  at  the  beginning 


of  the  period  of  sixty  years — that  is,  for 
at  least  sixty  years. 

But  then  it  was  said  that  here  it  had 
not  been  done  by  the  defendant  or  his 
predecessor  in  title.  Of  course  that 
would  be  material,  because  if  persons  had, 
without  any  directions  from  him,  cut  the 
fern  and  litter,  and  then,  treating  it  as 
their  own,  had  come  and  sold  it  to  him, 
that  would  not  have  been  an  exercise  by 
him  in  respect  of  this  farm  of  the  right  of 
cutting  and  canning  away  the  litter.  But 
in  my  opinion  it  is  immaterial  whether 
the  act  done  on  his  behalf  was  done 
by  his  regular  servants — ^that  is  to  say, 
by  persons  permanently  employed  by  him 
-—or  by  persons  whom  he  made  for  the 
time  being  his  servants  by  directing  them 
to  go  and  cut ;  and  the  question  must  he, 
whether  that  is  what  he  did,  for  certainly 
he  did  not  always  do  it  by  his  own  ser- 
vants; or  whether  he  bought  it  from 
persons  who,  not  as  his  agents,  cut  it 
[His  Lordship  held  that  the  latter  con- 
tention had  not  been  made  out,  and  came 
to  the  conclusion  that  this  act  was  done  hy 
the  predecessor  in  title  at  the  beginning 
of  the  sixty  years ;  that  there  was  con- 
tinuous exercise  of  that  right  to  cut  by 
him  from  time  to  time  down  to  the  com- 
mencement of  the  snit,  without  any  re- 
gard to  permission  by  the  lord.] 

But  there  is  another  matter  which  is 
perhaps  of  a  more  serious  nature.  It  is 
said  that  nearly  all  the  persons  who  cut 
litter  were  doing  it  not  in  respect  of  their 
own  particular  &rms,  bnt  under  a  general 
supposition  that  the  decree  gave  them  a 
right  to  do  so,  or  that  there  was  some 
custom  which  justified  it.  Certain  cases 
were  referred  to,  two  of  which  I  will  deal 
with.  In  my  opinion,  as  I  have  already 
said,  it  is  not  necessary  under  the  statute 
that  the  acts  done  should  at  the  time 
have  been  attempted  to  have  been  justi- 
fied  in  a  way  in  which  we  think  they  can 
legally  be  justified,  if  the  person  doing 
them  was  claiming  to  do  them  as  of  right 
What  particular  right  the  persons  doing 
the  acts  have  allc^ged,  unless  there  was 
permission  from  time  to  time  given  by 
the  lord,  in  my  opinion  is  not  mateniJ 
under  the  statute.  But,  no  doubt  it 
must  be  shewn  that  the  acts  of  ihe  defen- 
dant $tTe  f^ct^  of  i^ser  in  connection  with 
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his    particular    tenement;    and  here,   I 
think,  we  have  that  shewn,  because  what 
has  been  proved  in  respect  of  this  defen- 
dant and  his  predecessors  in  title  is,  that 
they  cat  the  litter  in  respect  of  and  for 
the  use  of  that  farm  onlj  ;  and  that  being 
BO,  he  does  exercise  this  as  a  right  in 
respect  of  that  tenement,  and  connects  it 
with  the  tenement — that  is,  with  the  pos- 
session and  occupation  of  the  tenement 
and  the  ownership  of  the  tenement.  That^ 
in  my  opinion,  entirely  distinguishes  it  from 
the  two  cases  which  have  been  referred 
to.     One  was  the  case  of  Blewett  v.  Tre^ 
gonningj  and  all  that  was  laid  down  was 
this.     **  It  must  be  pointed  out  to  the 
jury  that  they  must  be  satisfied  that  the 
occupiers  of  the  farm  enjoyed  the  privi- 
lege because  they  were  occupiers,  and 
that  the  right  was  attached  to  &e  farm." 
This  is  Mr.  Justice  Patteson's  judgment, 
and  Mr.  Justice  Williams  is  to  the  same 
effect  or  very  nearly  so.    However  much 
other  persons  who  have  no  right  claim  to 
cut   litter,   and   although   there  was   a 
general  supposition  that  this  right  was 
given  by  the   decree,   or  possibly  that 
nobody  could  or   would    be    ijiterfered 
with  who  cut  it,  or  that  there  was  a 
custom    in    the  district,  yet  when  we 
do  find  that  Mr.  Hale  and  his  predeces- 
sors in  title  cut  it  for  the  purpose  of 
carrying  it  off  to   Suntings,  and  there 
used  it,  and  onlv  cut  what  they  required  for 
the  purposes  of  that  farm,  in  my  opinion 
that  does  connect  the  acts  done  with  the 
farm,  and  enables  them  to  be  g^ven  in  evi- 
dence in  support  of  the  claim  to  prescrip- 
tion under  the  Prescription  Act.  The  other 
case  which  was  referred  to,  and  which  at 
first  sight  seemed  more  in  favour  of  the 
respondent  here,  was  the  case  of  Ham^ 
mertoii  v.  Honey,    What  was  attempted  to 
be  there  asserted  was  a  claim  of  all  the 
inhabitants  of  a  village  to  use  a  green 
for  the  purpose  of  recreation.     The  evi- 
dence given  was  that  all  people,  whether 
of  the  village  or  elsewhere,  had  used  it ; 
and    therefore  that  would  not  support 
a  claim   of  right   in  respect  of  the   in- 
habitants  of  that  village.     Some  of  the 
persons  who  used  it  happened  to  be  in- 
habitants  of  the  village,  but  there  was  no 
distinction  at  all  as  between  their  user 
and  that  of  all  the  rest  of  Her  Majesty's 
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subjects,  and  therefore  the  uder  by  all 
Her  Majesty's  subjects  as  such,  the  vil- 
lagers not  using  it  as  villagers,  but  as 
Her  Majesty's  subjects,  did  not  afford  any 
evidence  in  support  of  the  claim  that  was 
there  sought  to  be  established.  There 
was  no  distinction  between  those  who 
were  not  inhabitants  of  the  village  in 
their  user  and  those  who  were.  There- 
fore that  case,  in  my  opinion,  does  not 
support  the  contention  of  the  respondent 
in  tne  present  case.  That  I  think  is  all 
I  need  say  on  the  defence  which,  in  my 
opinion,  the  defendant  has  succeeded  in 
proving;  but  although  that  disposes  of 
the  case,  I  think  one  ought  not  to  leave 
altogether  untouched  that  which  occupied 
a  great  deal  of  the  argument  for  the 
appellants,  and  a  great  deal  of  the  evi- 
dence and  pleadings — ^the  claim  under 
the  decree  of  1693. 

Now  I  quite  agree  with  the  view  of 
the  Vice-chancellor  and  of  the  other 
Lords  Justices  on  that  point.  The  decree 
of  1693  does  not  in  terms  give  the  de- 
fendant and  the  other  commoners  the 
right  which  he  claims  here,  and,  in  my 
opinion,  looking  at  the  decree,  it  is  de- 
cidedly against  such  a  construction,  so 
decidedly  as  not  to  leave  the  words  of 
the  decree  in  any  way  ambiguous.  The 
decree  is  founded  upon  the  report  of  the 
commission.  What  they  recommend  was, 
that  the  commoners  cmould  have  these 
6,400  acres  for  common  of  pasture  and 
herbage,  and  that  the  lord  should  not  be 
allow^  to  turn  out  any  cattle  there.  What 
the  lord  is  excluded  from  shews  what  the 
commoners  were  to  have.  Then  when 
we  come  to  the  words  in  the  latter  part 
of  the  decree  which  were  relied  upon, 
and  alone  give  foundation  for  the  argu- 
ment, "  sole  common  pasturage  and  her- 
bage," which  it  was  said  was  something 
different  from  common  of  pasture,  we 
must  construe  those  words  fairly  by  look- 
ing at  the  whole  of  the  decree;  and 
when  we  consider  how  the  commissioners' 
report  as  regards  the  lord,  the  owner  of 
the  soil,  is  construed,  and  the  language 
there  used,  we  find  that  "  common  of 
pasture"  is  used  for  just  the  same  as 
common  pasturage;  in  fact,  in  the  one 
case  common  is  used  possibly  improperly 
as  a  substantive^  and  in  the  other  possibly 


^68 


6ttAN0EftY  WViSlOM. 


[N.8. 


Earl  de  la  Warr  v.  A/ife«,  -^pp* 

properly  as  an  adjective,  for  the  lords  are 
excladed  from  claiming  any  common  of 
pasture  or  herbage  upon  the  said  land. 
In  my  opinion,  on  the  construction  of 
that  decree,  all  that  there  is  given  over 
these  6,400  acres  to  the  commoners  is 
common  of  pasture  in  the  ordinary  sense 
of  those  words ;  and  we  cannot,  in  my 
opinion,  properly  construe  those  words  of 
the  decree  by  any  reference  to  usage 
subsequently  to  the  date  of  the  decree. 

There  is  only  one  other  matter,  namely, 
the  user  alleged  to  be  proved  before  the 
date  of  that  decree.  To  go  through  the 
various  documents  which  were  referred 
to  on  that  point  would  take  a  great  deal 
of  time.  In  my  opinion,  the  Vice- Chan- 
cellor was  quite  right  in  the  conclusion 
at  which  he  arrived  upofi  the  careful 
examination  which  he  had  of  all  the 
documents  in  the  case.  In  my  opinion, 
there  was  not  any  evidence  to  satisfy  the 
Court,  and  from  which  the  Court  ought 
to  have  drawn  the  conclusion,  that  the 
commoners,  as  they  are  called,  the  owners 
of  these  tenements,  had,  previously  to 
that  decree,  the  right  of  cutting  the  litter 
and  fern  as  in  manner  claimed  here  by 
the  defence. 

I  must  say  one  word  as  regards  another 
matter.  The  defendant  has  claimed  very 
largely,  in  the  statement  of  defence,  a 
right  entirely  to  exclude  the  lord  from 
any  interest,  not  only  in  the  litter  and 
herbage,  but  also  in  the  young  seedlings. 
Now  it  does  not  appear  here  that  what 
has  been  done  by  the  defendant  has  in- 
eluded  the  cutting  of  seedlings ;  but,  in 
my  opinion,  all  that  he  is  justified  in 
doing  is  this,  cutting  the  litter,  and  that 
he  will  not  be  answerable  for  anything 
which  he  unavoidably  does  in  cutting  the 
litter ;  but  that  he  has  no  right  at  all  to 
destroy  trees  as  trees,  or  to  destroy  seed- 
lings, if  in  cutting  the  litter,  which,  in 
my  opinion,  he  has  a  right  to  do,  he  can 
avoid  cutting  and  destroying  those  seed- 
lings and  trees. 

James,  L.J. — ^I  think  it  right  to  add 
that  I  am  not  at  present  prepared  myself 
to  say  that  the  evidence  as  to  the  other 
farms  was  not  admissible  for  this  pur- 
pose by  way  of  reply  to  the  case  of  the 
plaintiff^  that  the  defendant  was  only  one 


of  a  mob  of  trespassers  and  wrongdoers, 
which  was  the  case  the  plaintiff  opened ; 
and  then  I  think  it  requires  some  farther 
consideration  before  wo  entirely  adopt 
what  was  said  in  one  of  the  cases  by  one 
of  the  Judges — that  in  the  case  (tf  a 
profit  a  prendre  claimed  under  the  statute, 
it  must  be  shewn  to  have  been  exercised 
in  every  one  of  the  years.  If  fiom  any 
accident  or  merely  for  the  convenience  of 
the  man  himself  the  right  was  in  some 
years  not  exercised,  I  think  it  deserves 
consideration  whether  suchapTetermission 
as  that  would  defeat  the  right  if  shewn 
to  have  begun  more  than  sixty  years  ago, 
and  then  continued  whenever  it  was 
wanted  during  the  whole  sixty  years. 

April  4.  The  question  of  costs  was 
argued  by 

Mr,  Webster ^  for  the  appellant,  and  bj 
Mr,  EUofij  for  the  respondent. 

James,  L.  J. — The  order  is  that  the  de- 
fendant shall  have  the  general  costs  of 
the  action  and  of  the  appeal,  but  shall 
not  have  either  in  the  action  or  in  the 
appeal  the  costs  occasioned  by  other  issues 
than  the  issue  raised  by  the  15th  para- 
graph. Evidence  to  shew  the  character 
of  the  acts  done,  that  is,  that  they  were 
done  by  Hale  and  the  others,  owners  of 
tenements  in  respect  of  their  tenements 
and  not  by  indiscriminate  trespassers — ^is 
admissible  on  that  issue.  No  evidence 
of  anything  anterior  to  the  decree  of 
1693  nor  of  the  decree  is  admissible. 
As  to  the  excepted  costs  each  party  most 
bear  his  own.  The  costs  will  be  costs  in 
the  action. 

Brett,  L.J.,  and  Cotton,  L.J.,  con- 
curred. 


Solicitors — Home,  Hunt<»r  &  Birkett,  agents  for 
Eaper  &  EUman,  Battle,  for  appellants ;  Gnpe 
&  Co.,  for  respondent. 


Vol.  60.] 


MICHAZUfAS  1880  to  MIOHAKTiMAfl  1881. 


769 


fcT,J.    1 
881.      > 


In  re  barber's  settled 

ESTATES. 


Fry,  J. 

1881. 
Aug. 

Estate  pur  Antre  Vie — Executory  Be- 
vise — Wcksting  Secmity — Temmt-fot'IAfe 
— Benewal — Leases  and  Bales  of  Settled 
Estates  Acts. 

Leaseholds  for  lives  were  devised  to  A 
and  his  heirSj  and,  in  case  A  died  without 
issue,  to  B : — Held,  in  analogy  to  a  fee^ 
simple^  that  A  could  not  by  dealing  with 
the  property  defeat  the  executory  interest 
ofB. 

Leaseliolds  for  Uves  in  settlement  subject 
to  a  trust  for  renewal  were,  after  refusal  of 
the  lessor  to  renew,  sold  under  the  Leases 
and  Sales  of  Settled  Estates  Acts : — Held, 
thai  the  first  taker  was  entitled  only  to  the 
income  of  the  purchaso'^noney. 

John  Barber  by  his  will  gave  his  real 
estate  to  trustees.  He  directed  them  from 
time  to  time  to  let,  and  out  of  the  rents 
and  profits  "  to  keep  the  leasehold  and 
copyhold  estate  repaired  and  insured  and 
renewed  and  full  lived,  so  as  for  each 
estate  to  bear  its  own  burden  or  share  of 
those  expenses."  And  he  declared  that 
his  trustees  should  stand  possessed  of  his 
farm,  called  Old  Court,  upon  trust  for 
his  two  grandchildren,  John  Barber  and 
Samuel  Barber,  their  heirs  and  assigns, 
as  tenants-in-oommon,  but  if  they  or 
either  of  them  should  die  without  leaving 
lawful  issue  living  at  his  or  their  decease, 
then  upon  trust  as  to  the  share  or  shares 
(as  the  case  might  happen)  of  either  or 
both  of  them  as  should  so  die  without 
such  issue,  for  his  grandson,  William 
Barber. 

The  testator  died  in  1829.  He  was  at 
that  time  possessed  of  an  estate  for  three 
lives  in  Old  Court  Farm,  under  a  lease 
from  the  Bishop  of  Hereford,  which  had 
been  renewed  trom  time  to  time  on  the 
dropping  of  any  life.  A  life  dropped  in 
1851,  and  the  trustees  renewed  ihe  lease 
on  payment  of  a  fine,  of  which  2,600L 
was  provided  by  the  beneficiaries,  who 
borrowed  it  on  the  security  of  a  charge 
they  purported  to  give  on  the  equitable 
interest  in  the  propwty. 

In  1859  the  testator's  gprandson,  Samuel 
Barber,  died,  and  WiUiun  Barber  became 
Vol,  60. — Chawc. 


therefore  absolutely  entitled  to  the  bene- 
ficial interest  in  an  undivided  moiety  of 
Old  Court  Farm. 

In  1863  another  of  the  lives  on  which 
the  properly  was  held  dropped,  and  the 
bishop  refused  to  renew,  and  Old  Court 
Farm  was  sold  under  the  Leases  and  Sales 
of  Settled  Estates  Acts,  on  the  petition  of 
John  Barber,  the  grandson,  and  the  pur- 
chase-money was  paid  into  Court. 

In  an  action  of  Barber  v.  Barber  it  had 
been  declared  that  the  2,600Z.  was  charged 
on  the  whole  purchase-money. 

This  was  a  petition  by  John  Barber  to 
have  the  2,6002.  paid  out  of  the  money 
in  Coui*t,  and  to  have  the  rights  of  him- 
self and  William  Barber  in  the  balance 
of  the  sum  in  Court  ascertained. 

Mr.  LeufiUf  for  the  petitioner,  argued 
that  he  was  entitled  to  the  whole  interest 
in  half  the  purchase-money,  for  the  deci- 
sions shewea  that  the  quasi  tenant-in-tail 
or  owner  of  a  quasi  fee  subject  to  an  execu- 
tory g^  over,  would  by  any  act  of  aliena- 
tion bar  the  remainders  over,  whether  his 
interest  was  legal  or  equitable.  And  the 
petition  and  sale  under  the  Settled  Estates 
Acts  was  such  act  of  alienation.  It  was 
true  that  in  some  instances  the  power 
was  limited,  but  that  was  only  by  reason 
of  an  ezpr^  contrary  intention  by  the 
donor. 

The  following  authorities  were  referred 
to:— 

Beynolds  v.  Wright,  2  De  Gten,  F.  A 
J.  590;  30  Law  J.  Bep.  Chanc. 
381; 
drey  v.  Mannoek,  2  Eden,  839  ; 
Low  V.  Barron,  3  P.  Wms.  262  ; 
SaUem  v.  Saltern,  2  Atk.  376 ; 
Doe  V.  Luaion,  6  Term  Bep.  289 ; 
Feame  on  Oontingent  Bemaifiders,  p. 

495; 
Lewin  on  Trusts,  p.  595  ; 
Tudor^s  Leading  Oases  in  Beal  Pro- 
perty (3rd  ed.),  p.  56 ; 
1  Preston  on  Abstracts  (2nd  ed.),  pp. 

438  441* 
Oo.  LU.  20  a ;  Butler's  Note,  120 ; 
DUlon  V.  Daion,  1  BaU  A;  B.  77 ; 
AUen  V.  Allen,  2  Dr.  A  War.  307. 

Frt,  J.  (without  calling  on  the  other 
side),  said — ^The  law  as  to  estates  pur 
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In  re  Barber' a  Settled  Estates, 


autre  vie  is  veiy  anomalous  and  sin- 
gular. When  an  estate  jpur  autre  vie  is 
given  to  a  man  and  his  heirs  all  he  can 
take  nnder  that  gift  is  an  estate  dnring 
his  own  life  ;  and  every  person  who  comes 
after  him  takes  as  occnpant  of  that 
estate,  and  not  through  or  as  deriving  an 
estate  from  the  first  taker.  Such  a  mode 
of  devolution  is  very  diflferent  from  that 
which  applies  to  a  fee-simple  estate.  Bat 
for  the  sake  of  convenience  the  Courts 
have  enforced  an  analogy  between  the 
disposition  of  estates  pur  autre  vie  and 
estates  in  fee-simple,  and  that  analogy 
has  been  carried  oat  with  r^ard  to  the 
capacity  and  incapacity  of  alienation  as 
to  the  power  of  disposition  and  the  limits 
put  upon  that  power. 

For  the  reason  that  the  first  taker  has 
the  whole  estate  in  him  it  might  well  be 
supposed  he  could  dispose  of  it.  Never- 
theless his  power  has  been  limited,  as  Mr. 
Lewin  has  pointed  out,  by  a  contrary  in- 
tention expressed  by  the  donor  that  a 
particular  person  shall  be  the  special  oc- 
cupant ;  and  in  that  way  a  limitotion  has 
been  put  on  the  power  of  alienation  of 
the  first  taker,  for  the  sole  reason,  as  far 
as  I  can  see,  that  the  analogy  of  the 
power  of  the  first  taker  of  an  estate  in 
lee-simple  has  been  followed. 

Now  the  Statute  of  Frauds  followed 
the  analogy  which  I  have  indicated, 
because  it  made  an  estate  pur  autre  vie 
devisable,  and  went  on  to  provide  that  if 
the  owner  should  not  have  disposed  of  it 
by  his  will,  although  the  heir  came  in  he 
should  apply  it  as  assets  by  descent  to 
pay  his  ancestor's  debts  in  the  same  way 
as  if  it  were  a  fee-simple  estate. 

In  pursuance  of  the  analogy  to  an 
estate  in  fee-simple  the  Court  in  the  first 
place  had  permitted  the  declaration  of 
limitations  of  qwisi  tail  and  qmai  re- 
mainder  and  quasi  estates  for  life ;  then 
they  have  permitted  alienation  by  persons 
in  the  position  of  quasi  tenants-in-tail  in 
possession,  and  have  gone  further  and 
allowed  alienation  by  a  quasi  tenant-in- 
tail  in  remainder  with  the  ooncarrence  of 
the  qiMLsi  tenant-for-life  in  possession, 
though  the  qwui  tenant  in  remainder  had 
in  fact  no  estate. 

We  come  now  to  the  cases  where  alien, 
ation  has  not  been  permitted.  The  Courts 


have  disallowed  the  alienation  by  a  quasi 
tenant-in-tail  in  remainder  without  the 
concurrence  of  the  quasi  tenant-for-life  in 
possession — at  least  they  have  not  allowed 
it  to  affect  the  remainder  over,  though 
probably  it  might  create  a  quasi  base  feo 
and  they  have  disallowed  the  disposition 
by  will  of  the  qu/asi  tenant-in-tail  in  pos- 
session ;  yet  they  are  both  in  a  sense 
entitled  to  the  whole  interest.  Yet  the 
designation  of  a  person  to  take  after- 
wards as  special  occupant  has  been  held 
sufficient  to  put  an  end  to  the  power  of 
disposition. 

I  will  only  farther  observe  that  Lord 
St.  Leonards,  in  AUen  v.  AUeiiy  diwcnwring 
the  peculiar  natuie  of  estates  pwr  autre 
vte,  said  that  ''  the  analogy  of  fee-simple 
estates  ought  to  be  applied  as  fast  as  pos- 
sible." In  the  present  case  I  shall  apply 
that  analogy  to  an  estate  in  fee-simple, 
and  ask,  Sapposing  it  had  been  an  estate 
in  fee-simple,  could  John  Barber  hare 
defeated  the  executory  devise?  Mr. 
Lewin  has  admitted  that  he  cannot  argae 
that  he  could,  and  I  must  hold  he  did 
not. 

Mr.  Preston  has  expressed  an  opinion 
in  accordance  with  my  view.  I  lay  veiy 
little  stress  on  that  circumstance,  because, 
though  Mr.  Preston  waa  an  able  wiitor, 
it  was  a  mere  opinion. 

The  principle  on  whidi  I  baae  my 
decision  is,  that  the  analogy  of  an  estate 
in  fee-simple  is  to  be  applied  as  far  as 
possible. 

Mr,  Lewin^  for  the  petitioner,  oontended 
that  he  ought  to  be  paid  the  same  inoome 
as  he  would  have  received  bad  the  pro- 
perty been  kept  as  a  wasting  security 
instead  of  being  sold  under  the  Settied 
Estates  Act ;  that  was  to  say,  the  net  in- 
come formerly  produced,  less  the  interest 
on  the  2,6002.  now  charged  upon  it.  The 
Settled  Estates  Act  never  was  intended 
to  alter  the  relative  rights  of  parties. 

Mr,  FeUowes^  for  Williajn  Barber, 
argued  that  the  property  had  now  hem 
broaght  into  the  form  of  a  fixed  or  con- 
tinuing security,  and  was  impreesed  with 
the  character  in  that  respect  which  the 
testator  intended  it  practioaUy  to  have, 
and  the  petitioner  was  only  entitled  to 
the  actual  income. 


Vol.  60.] 

In  re  Barber's  Settled  Estates. 

Mr.  B.  W.  Ingram,  for  the  trnstees. — 
The  foUowing  cases  were  referred  to  on 
this  point : — 

Askew  V.  Woodheadj  49  Law  J.  Bep. 

Chanc.  320  ;  Law  Eep.  14  Gh.  D. 

27; 
In  re  Wood^s  Estates,  40  Law  J.  Bep. 

Ghanc.   59;     Law    Rep.   10  Eq. 

572; 
HoUier  v.  Bume,  42  Law  J.  Bep. 

Ghanc.   789 ;    Law  Rep.   16  Ikj. 

163; 
Maddy  v.    Hale,  45   Law  J.  Rep. 

Ghanc.  791 ;  Law  Rep.  3  Gh.  D. 

327; 
Morres  y.  Hodges,  27  Bear.  625  ; 
Eiehardson  v.  Moore,  Ibid.  629n ; 
Tardiff  y.  Bobiman,  Ibid.  630i». 

Fry,  J.,  said — I  think  the  primary 
wish  of  the  testator  was  to  create  a  per- 
petnity  by  a  continual  renewal  of  the 
leaseholds.  He  desired  to  deal  with  the 
property  as  one  that  should  last  for  ever. 
By  the  bishop's  revising  to  renew,  his 
intention  has  been  frustrated.  The  pajrties 
have  come  to  the  Court,  and  have  sold 
the  property  in  its  terminable  form,  and 
have  produced  what  is  lasting,  namely, 
money.  The  question  is,  how  that  is  to 
be  dealt  with. 

In  re  Wood^s  Estates  shews  the  principle 
that  where  there  is  an  overriding  trust 
for  the  purpose  of  keeping  the  property 
in  perpetuity,  and  by  the  action  of  a  third 
person  the  property  is  converted  into  pro- 
perty which  is  of  itself  perpetual — as 
money — the  Gourt  will  leave  it  in  that 
condition,  and  will  thereby  create  another 
property  of  another  character,  which  will 
take  the  place  of  the  original  property. 
As  yice-Ghancellor  James  said,  '^  One 
property  in  perpetuity  is  substituted  for 
another  property  in  perpetuity."  And 
he  refused  to  take  away  from  the  re- 
maindermen in  order  to  make  good  the 
diminished  incomes  of  the  tenant-for- 
lifo. 

A  similar  question  came  before  the 
Lord  Ghancellor  in  HoUier  v.  Bvme, 
where  the  conversion  was  effected  not  by 
the  act  of  a  third  person  but  by  foroe  of 
the  powers  contained  in  the  Act  23  &  24 
Vict.  c.  124,  which  the  trustees  avaUed 
themselves  of.    Renewal    having  ceased 
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to  be  possible,  the  best  practicable  terms 
were  made  with  the  reversioner,  result- 
ing in  the  substitution  of  one  kind  of 
perpetual  property  for  another  perpetuity. 
The  Gourt  ilbvoured  the  arrangement, 
and  directed  it  to  be  carried  into  effect. 

In  Maddy  v.  Hale  the  Gourt  concluded 
that  the  trust  for  renewal  overrode  all 
the  dispositions  in  favour  of  successive 
beneficiaries;  that  the  correct  course 
would  have  been  for  the  trustees  to  exer- 
cise their  power  of  sale  as  soon  as  it  was 
ascertained  that  there  could  be  no  further 
renewal ;  and  that,  had  the  power  been  so 
exeroised,  the  tenants-for-life  would  have 
been  entitled  to  the  income  of  this  fund 
so  produced.  The  course  indicated  in 
Maddy  v.  Hale  is  that  which  has  actually 
been  pursued,  with  the  exception  that  the 
Judge  there  referred  to  the  exeroise  of  a 
power  of  sale,  and  the  sale  has  been 
here  made  under  a  power  conferred  by  a 
general  Act  of  Parliament.  That  maxes 
no  difference.  In  fact,  the  exeroise  of  a 
statutory  power  by  the  trustees  in  buy- 
ing the  reversion  in  HoUier  v.  Bume  con- 
verted the  terminable  property  into  a  fee- 
simple,  and  the  Gourt  approved  of  the 
arrangement  because  it  preserved  the  en- 
joyment of  the  property  for  a  succession 
of  interests  as  the  testator  had  intended. 
Here  the  exeroise  of  a  statutory  power 
has  converted  a  leasehold  which  the  tes- 
tator thought  would  be  renewable,  but 
which  ceased  to  be  so,  into  a  fund.  No 
doubt  the  first  taker  may  say  he  suffers 
loss.  And  so  he  would  have  done  if  the 
refusal  to  renew  had  resulted  in  the 
termination  of  the  lease  during  his  life ; 
and  in  that  casd  the  remaindermen  would 
have  lost  everything. 

The  balance,  therefore,  should  be  in- 
vested in  ordinary  securities,  and  the 
income  be  paid  in  accordance  with  the 
devolution  of  the  estate  provided  by  the 
will.  The  costs  of  all  parties  wul  be 
paid  out  of  the  fund. 


Soliciton— Janson,  Oobb  &  Peanon,  agents  for 
W.  P.  Hnghes,  Worcester,  for  petitioner ;  Hunt 
&  Son,  agents  for  T.  Q.  Hyde,  Worcester,  for 
Wm.  Barber;  Chnrch  &  Co.,  agents  for  Southall, 
Worcester,  for  trustees. 
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[IN   THE   COURT   OF  APPEAL.] 
James,  L.J. 
Baggallay,  L.J. 

Lush,  L.J.  \    eoxburghb  v.  cox, 

1881. 
May  10,  13. 

Army  Agents— Value  of  Oommisswn— 
SeUoff. 

K,,  an  officer  in  the  army,  kepi  a  current 
account  with  G.  8f  Go,  as  his  hankers.  On 
K's  retirement  from  the  army  the  sum  of 
SyOOOl,,  the  value  of  his  commission,  was 
paid  to  0.  §r  Oo.y  as  the  army  agents  of  his 
regiment,  and  was  in  due  course  carried  to 
a  deposit  account  kept  hy  G.  8r  Go.  ivith 
the  Army  Purchase  Gommissioners,  there  to 
remain  till  K.*s  retiremetU  was  gazetted. 
At  this  tim^  K,*s  current  account  was  over» 
drawn  by  64:71.  The  day  after  K.'s  retire^ 
m^t  was  gazetted  O.J'  Go,  received  notice 
of  a  deed,  by  which  K  had  mortgaged  the 
value  of  his  commission  to  secure  the  repay- 
ment of  6,000Z.  The  mortgagee  having 
claimed  payment  of  the  whole  3,000Z.  0.  ^ 
Go.  claimed  to  deduct  out  of  it  the  64i7l.:— 
Held,  that  as  soon  as  the  retirement  of 
K.  was  gazetted,  the  3,000?.  became,  in  the 
hands  of  0.  Sf  Go,,  money  received  to  the 
use  of  K.;  and  that,  independently  of  the 
question  whether  0.  8f  Go,  had  a  ba/nker's 
lien,  they  had  at  common  law  the  right  to 
set  off  against  such  moneys  the  debt  due  to 
them. 

This  was  an  appeal  from  a  decision  of 
Bacon,  V.C, 

Some  time  before  the  6th  of  December, 
1877,  Lord  Charles  Ker  obtained  per- 
mission to  retire  from  the  army. 

Under  the  provisions  of  the  Regulation 
of  the  Forces  Act,  1871,  thp  value  of  his 
commission  was  estimated  at  3, OOOZ.,  which 
sum  was,  on  the  6th  of  December,  1877, 
paid  by  the  Paymaster-General  to  Messrs. 
Cox  &  Co.,  who  were  the  properly  consti- 
tuted  agents  of  the  regiment  in  which 
Lord  Charles  Ker  held  his  commission, 
and  who,  pursuant  to  the  general  direc- 
tions of  the  Army  Purchase  Commis- 
sioners, carried  it  to.  the  deposit  account 
kept  by  themselves  with  the  Commis- 
sioners, to  remain  there  until  the  retire- 
ment of  Lord  Charles  Ker  was  ga- 
zetted. 


On  the  10th  of  December,  1877,  Cox  4 
Co.  wrote  to  Lord  Charles  Ker:  ^'Haviog 
been  authorised  by  the  Army  Purchase 
Commissioners  to  pay  to  yon,  on  your 
name  appearing  in  the  London  Oasseiie,  the 
sum  of  3,000Z.,  on  aoconnt  of  the  Taineof 
your  commission,  we  beg  to  hand  you  a 
receipt  for  the  amount,  which  be  pleased 
to  stamp,  sign  and  return  to  us  at  your 
earliest  convenience,  in  order  that  as  soon 
as  you  are  gazetted  no  time  may  be  ket 
in  placing  the  amount  to  your  credit,  or 
otherwise  disposing  of  the  same  as  you 
may  direct,  less  any  regimental  claims 
which  may  be  preferred  against  you." 

On  the  18th  of  Deoember,  18/7,  the 
retirement  of  Lord  Charles  Ker  was  ga- 
zetted, and  the  next  morning  Cox  A  Uo. 
were  duly  served  with  a  written  notice  on 
behalf  of  the  plaintiff,  whereby  it  ap- 
peared that  by  a  deed,  dated  the  13th  of 
March,  1868,  Lord  Charles  Ker,  then  an 
officer  in  the  Scots  Fusilier  Guards,  had 
charged  all  moneys  which  should  be 
realised  by  the  sale  of  his  commission 
with  the  repayment,  with  interest,  of  a 
sum  of  5,000^  advanced  to  him  by  the 
plaintiff. 

There  were  no  regimental  claims  against 
Lord  Charles  Ker,  and  on  the  dlst  of 
January,  1878,  the  receipt  mentioned  in 
the  letter  of  Cox  &  Co.  was  returned  to 
them  duly  signed  by  Lord  Charles  Ker, 
together  with  a  copy  of  the  notioe  of  the 
plaintiff's  charge. 

Whilst  Lord  Charles  Ker  held  his 
commission  he  kept  a  current  account 
with  Cox  &  Co.  as  his  backers,  ajid  at 
the  time  when  his  retirement  was  ga- 
zetted he  owed  them  64i7L  on  that  ac- 
count. 

Cox  &  Co.  claimed  to  retain  the  6471. 
out  of  the  3,0002.,  and  thereupon  the 
plaintiff  brought  this  action,  claiming 
that  his  charge  of  the  13th  of  Marcb^ 
1868,  might  be  declared  a  first  chai^  on 
the  3,00OZ.,  and  that  the  defendants  might 
be  ordered  to  pay  him  the  3,0001.,  with 
interest  at  five  per  cent. 

The  action  was  tried  brfore  Bacon, 
Y.C.,  who  held  that  the  defendants,  as 
the  bankers  of  Lord  Charles  Ker,  had  a 
lien  on  the  3,000Z.  in  their  hands  for  the 
64i7l,  due  to  them  from  him,  and  were 
entitled  to  deduct  it. 
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Boahurghe  v.  Cox,  App, 
The  plaintiff  appealed. 

Mr.  Hemming  and  Mr.  B.  B.  BogerSf 
for  the  appellant,  contended  that  the 
3,000{.  came  into  the  hands  of  the  defen- 
dants in  their  capacity  as  armj  agents, 
and  not  in  their  character  as  the  private 
bankers  of  Lord  Charles  Ker,  therefore 
they  coald  not  assert  a  banker's  lien. 
They  were  the  agents  of  the  Government 
to  transmit  the  money  to  Lord  Charles 
Ker,  and  had  no  right  to  a  set-off.  They 
cited 

Talbot  V.  Frere,  Law  Rep.  9  Ch.  D. 

568; 
Lamharde  ▼.   Older,  17  Beav.  542; 
23  Law  J.  Rep.  Chanc.  18. 
Mr,  Ghitty,  Mr.  Davey  and  Mr.  A.  T. 
Waison^  for  the  respondents,  were  not 
heard. 

James,  L.J. — I  really  have  no  donbt  in 
this  case.  In  my  view  of  the  facts  it  is  a 
veiT  simple  case,  having  nothing  to  do 
with  questions  as  to  trustees  and  cestui  que 
trust,  or  any  pecoliar  rights  arising  from 
that  relation.  The  Government  paid  to 
Messrs.  Cox  &  Co.  a  certain  sum  of  money 
to  the  use  of  Lord  Charles  EZer.  He 
has  assented  to  that  payment  being  made 
to  them  for  his  use.  After  that  Lord 
Charles  Ker  could  have  sued  them  for  the 
money,  it  being  money  paid  to  his  use,  in 
an  action  at  law.  It  appears  to  me  that 
beyond  all  doubt  they  could  have  pleaded 
a  set-off  in  that  action  for  the  monev 
that  was  due  to  them  from  him.  Both 
rights  were  common-law  rights — it  was  a 
simple  contract  debt  due  from  A  to  B, 
and  at  the  same  moment  a  simple  con- 
tract debt  due  from  B  to  A«  It  appears 
to  me,  therefore,  that  the  right  of  set-off 
was  complete,  and  that  would  have  been 
the  result  if  the  action  had  been  brought 
by  Lord  Charles  Ker  himself.  It  is  not 
brought  by  him,  but  it  is  brought  by  a 
person  who  claims  as  assignee  of  that  chose 
in  action  belonging  to  him.  Now  an  as- 
signee of  a  chose  in  auction,  according  to 
my  view  of  the  law,  takes  subject  to  all 
the  rights  of  set-off  and  other  defences 
which  were  available  against  the  as- 
signor ;  subject  only  to  this  exception,  that 
after  notice  of  an  assignment  of  a  chose  in 
action  the  debtor  cannot  by  payment  or 


773 


otherwise  interfere  with  or  do  anything 
to  diminish  the  rights  of  the  assignee,  or 
take  it  away.  That  is  the  sole  exception. 
Therefore  the  question  is,  Was  this  right 
of  set-off  existing  at  the  time  when  the 
notice  was  given  by  the  Duke  of  Box- 
burghe  P  Utider  the  old  law  the  proper 
course  would  have  been,  not  for  the  Duke 
of  Boxburghe  to  have  come  into  this 
Court,  but  to  have  sued  at  law  in  the 
name  of  Lord  Charles  Ker;  the  proper 
course  for  an  assignee  of  a  chose  in  action^ 
unless  there  were  some  equitable  circum- 
stances to  justify  him  in  coming  to  a 
Court  of  equity,  was  to  sue  at  law  in  the 
name  of  the  assignor,  and  then,  in  that 
case,  set-off  could  have  been  pleaded  as 
against  the  assignor.  That  seems  to  me 
r^ly  to  dispose  of  the  case.  There  is 
only  one  other  question,  as  to  whether 
they  were  bankers  and  had  a  banker's 
lien.  The  yice-Chancellor  thought  that 
was  so,  and  I  do  not  mean  in  the  least 
degree  to  dissent  from  the  conclusion  to 
which  he  came  in  this  matter ;  but,  inde- 
pendently of  that,  I  say  it  is  a  clear  case 
of  a  common-law  debt  and  a  common-law 
right  to  set  off. 

Baoqallat,  L.J. — I  am  of  the  same 
opinion.  Some  time  before  the  6th  of 
December,  1877,  Lord  Charles  Ker  ob- 
tained permission  to  retire  from  the  army. 
Under  the  provisions  of  the  Act  of  1877 
the  value  of  his  commission  was  estimated 
at  3,000Z. ;  and,  in  accordance  with  the 
usual  practice  and  rules  of  the  service, 
that  3,0002.  was  paid  by  the  Paymaster- 
General  on  the  6th  of  December  to  Messrs. 
Cox  &  Co.,  who  were  the  properly  consti- 
tuted agents  of  the  regiment  in  which 
Lord  Charles  Ker  held  his  commission, 
and  was  carried  by  them  to  a  deposit 
account  between  themselves  and  the  oom- 
missioners,  not  to  any  account  between 
themselves  and  Lord  Charles  Ker;  and 
in  accordance  with  those  same  rules,  that 
sum  was  to  remain  to  the  deposit  account 
of  the  commissioners  until  the  retirement 
of  the  officer  of  the  army  was  notified  in  the 
Oazette.  The  Gazette  notice  of  his  retire- 
ment appeared  on  the  evening  of  the  18th 
of  December,  and  in  accordance  with  the 
rules  to  which  I  have  already  referred, 
that  sum  of  money  they  had  previously 
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standing  to  the  account  of  the  Army 
Purchase  Commissioners  became  payable 
to  Lord  Charles  Ker  himself.  It  has 
been  pointed  out  by  the  Lord  Justice  that 
at  that  time,  if  any  demand  had  been 
made  to  them  by  him  for  that  sum  of 
SflOOl.,  prima  facie  they  would  have  been 
entitled  to  set  off  any  sum  of  money  in 
which  he  was  indebted  to  them ;  subject 
of  course  to  their  having  a  valid  charge 
created  on  that  fund  previously  to  the 
time  when  the  demand  was  so  made  for 
it.  It  is  admitted  here  that  there  was 
no  notice  whatever  given  to  Messrs.  Cox 
&  Co.  of  the  present  claim  of  the  Duke  of 
Boxburghe  until  the  morning  of  the  19th 
of  December,  and,  in  point  of  fact,  any 
notice  given  by  him  previously  to  the 
property  coming  into  the  possession  of 
Messrs.  Cox  &  Co.  would  have  been  in- 
effectual, as  was  decided  in  the  case  of 
Somerset  v.  Oox  (1),  which  has  been  re- 
cognised over  and  over  again,  where 
similar  questions  have  arisen.  I  find 
there  was  no  effectual  notice  given  by  the 
Duke  of  Boxburghe  to  Messrs.  Cox  &  Co. 
before  the  morning  of  the  19th  which 
could  have  created  a  valid  charge  on  the 
money  in  the  hands  of  Messrs.  Cox  &  Co. 
I  think  in  every  respect  the  conclusion  to 
which  the  Vice- Chancellor  arrived  was 
correct ;  nor  do  I  at  all  desire  to  dissent 
from  the  view  expressed  by  him  of  the 
rights  of  Messrs.  Cox  &  Co.  as  bankers, 
apart  from  the  ground  I  have  already 
mentioned. 

Lush,  Ii.J. — This  case  appears  to  me 
to  be  one  entirely  free  from  any  reason- 
able doubt.  As  soon  as  the  retirement  of 
Lord  Charles  Ker  was  gazetted,  there 
being,  as  it  appears,  no  regimental  claims, 
the  3,000Z.  became  Lord  Charles  Ker's 
money  in  the  hands  of  Messrs.  Cox  &  Co., 
and  he  might  undoubtedly  have  brought 
an  action  immediately  for  that  3,0002.  at 
common  law,  as  for  money  had  and  re- 
ceived for  his  use.  At  that  very  time 
Lord  Charles  Ker  owed  Messrs.  Cox  & 
Co.  this  sum  of  647Z.,  and  they  might 
undoubtedly  have  pleaded  a  set-off  of  that 
amount  in  answer  to  that  action.  That 
is  exactly  this  case ;  it  is  nothing  more  or 

(1)  38  Beay.  634  ;  33  Law  J.  Bep.  Ohanc.  490. 


less  than  a  common  law  action— a  claim 
on  the  one  hand  for  3,0002.  which  Messra. 
Cox  held  to  and  for  the  use  of  Lord 
Charles  Ker,  and  a  claim  on  the  other 
hand  to  set  off  against  that  payment  a 
debt  of  6471.  odd,  which  Lord  Charies 
Ker  owed  to  them.  That  money  became 
money  in  their  hands,  the  properly  of 
Lord  Charles  Ker,  before  the  notice  was 
given  by  the  Duke  of  Boxburghe  of  any 
assignment. 


Solicitors — ^W.  &  A.  Ranken  Ford,  for  appelknt; 
Fladgate,  Smith  &  Fladgate,  for  respondents. 


'i 

J6.  J 


Jn  re  wiLKiNS. 

SPENCER    V,   DUCKWORTH. 


Fry,  J. 

1881, 

July  26. 

Will — OoTistruciion — "  Final  dtrtnoti.** 

A  testator  game  each  of  four  pergont  a 
fourth  of  the  proceeds  of  his  residue^  and  in 
case  of  the  deaih  of  any  legatee  before  the 
**  final  division  "  of  his  estate  he  gave  thai 
legatee's  share  over.  One  legatee  died  more 
than  a  year  after  the  testator  hut  before  the 
estate  had  been  distributed : — Held,  thai  his 
personal  representatives  were  entitled  to  his 
fov/rth  share, 

Thomas  Wilkins,  the  testator  in  this 
administration  action,  directed  his  trus- 
tees and  executors  to  divide  the  {nrooeedB 
of  his  residuary  real  and  personal  estate 
into  four  equal  parts,  and  to  pay  one- 
fourth  each  to  four  persons — ^Robert 
Wilkins,  Thomas  G.  Wilkins  and  George 
Wilkins,  and  the  plaintiff  Mary  Ann 
Spencer;  and  he  declared  that  if  either  of 
his  four  legatees  should  die  before  the 
final  division  of  his  estate,  then  he  be- 
queathed the  share  of  such  trost  moneys 
intended  for  him  or  her  so  having  died 
unto  his  or  her  children  or  child,  if  moie 
than  one,  in  equal  shares,  for  their  own  use 
absolutely. 

The  testator  died  on  the  15th  of  Jannaiy, 
1879.  All  the  four  residnary  legatees  sur- 
vived him.  One  of  them,  Thomas  O. 
Wilkins,  died  on  the  Ist  of  April,  1880, 
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leaving  children.  The  testator's  assets 
had  been  got  in.  There  was  a  question 
whether  there  was  a  gift  over  to  his  chil- 
dren, because  he  died  before  the  actual 
division  of  the  property. 

Mr.  Dichinaon^  for  the  plaintilE. 
Mr.  0.  A.  Ooohf  for  defendants. 
Mr.  Farwellf  for  the  representatives  of 
T.  G.  Wilkins,  contended  that  by  his 
snrviying  the  period  of  a  year  from  the 
testator's  death  his  legacy  became  abso- 
lute and  indefeasible — 

Oollison  Y.  Barber,  48  Law  J.  Rep. 
Chanc.  720 ;  Law  Bep.  12  Gh.  D. 
834; 
Ohaston  T.  Sectgo,  Ante,  p.  716. 
[Pry,  J.— The  case  of 

In  re  Arrowsmith's  Trusts,  2  De  Gtex, 
F.  A  J.  474;   29  Law  J.   Bep. 
Chanc.  774 ;  80  ibid.  148, 
seems  most  in  point  in  this  case.] 

Mr.  Clare,  for  the  children  of  T.  G. 
WilkinSy  argued  that  by  ''  final  division  " 
the  testator  must  be  taken  to  have  meant 
what  he  said,  which,  without  any  quali- 
fication, in  ordinary  language  meant 
actual  division.  There  was  nothing  un- 
certain in  a  period  capable  of  being  fixed 
and  ascertained — 

Johnson  V.  Orook,  48  Law  J.  Bep. 
Chanc.  777 ;  Law  Bep.  12  Ch.  D. 
639; 
nor  was  there  any  inconvenience  by  tying 
up  the  property  till  the  whole  could  be 
divided,  if  the  reasonable  construction 
were  put  on  the  gift  over  that  it  should 
apply  only  to  such  parts  of  the  share 
given  over  as  had  not  been  actually 
received  by  the  donee. 

Frt,  J.,  after  stating  the  facts,  said — 
What  is  the  contingency  referred  to  P 
What  is  the  event,  before  which  death  of 
the  donee  will  make  the  gift  over  take 
effect  P  It  appears  to  me  that  there  are 
only  two  periods  to  which  the  words  can 
relate.  The  first  is  a  period  which  the 
law  allows  for  the  distribution  of  the 
assets,  namely,  a  year  from  the  death  of 
the  testator ;  the  other  is  the  period 
when  the  last  farthing  has  been  got  in, 
and  has  been  actually  divided.  If  the 
latter  be  the  reading,  it  is  obvious  that 
great  inconvenience  would  result,  because 


776 


till  the  last  farthing  was  got  in  no  single 
&rthiug  could  be  paid  on  account  with- 
out liability  to  the  trustees  to  repay  that 
sum  over  again  to  the  children.     The 
result  would  be  that  nothing  could  be 
done  in  the  way  of  distribution  till  every 
asset)  however  remote,  could  be  got  in ; 
and  nothing  could  be  done  by  way  of 
division  till  a  total  and  contemporaneous 
division  could  be  made  on  the  ground  of 
convenience ;  therefore  it  appears  to  me 
that  the  period  of  a  year  from  the  death 
of  the  testator  is  the  one  I  ought  to  take, 
and  the  one  1  am  bound  to  hold  the 
testator  had  in  his  mind«     That  is  a  pro- 
bable period,  the  other  a  very  improbable 
one.     That  conclusion  seems  to  me  to  be 
confirmed  by  the  cases  that  have  pre- 
ceded this.     In  re  Arrowsmith's  Tnuts — 
there  the  direction  was  that  the  gifts  over 
should  take  effect  if  the  donees  should 
"  die  before  receiving  their  shares."    The 
yice-Chancellor  said,  "  I  must  hold  that 
in  this  case  the  time  to  which  the  testator 
must  be  taken  to  have  referred,  when  he 
used  the  words  '  die  before  receiving  their 
shares,'  was  the  termination  of  the  period 
which  the  law  allows  to  executors  for  the 
payment  to  legatees — that  is,  the  period  of 
twelve  months   from  the  testator's  de- 
cease."    He  had  previously  said,  '*If  the 
widow  had  been  entitled  to  a  life  interest 
in  the  fund,  beyond  all  doubt  her  death 
would  have  been  the  moment  of  payment. 
But,  as  I  am  of  opinion  that  she  had  no 
such  interest,  we   must  look  for  some 
other  time.    Now  the  law,  at  all  events 
the  practice  of  this  Court,  allows  exe- 
cutors twelve  months  from  the  death  of 
their  testator,  within  which  to  wind  up 
his  affairs,  to  pay  his  debts  and  satisfy  his 
legacies ;  in  short,  to  clear  his  estate. 
That  is  the  period  which  the  law  con- 
siders executors  entitled  to  exhaust  before 
a  legatee  can  in  ordinary  cases  reasonably 
and  &irly  expect  to  obtain  payment  of 
his   legacy,    and   within  which  period, 
therefore,  in  such  cases  a  legatee  cannot 
complain  if  he  is  not  paid."    And  the 
observations  of  the  learned  Lords  in  the 
case  of  Minors  v.  Batttson  (1)  also  ap- 
pear to  me  to  lead  in  the  same  direction. 


(1)  46  Law  J.  Rep.  Chanc  2;  Law  Rap.  1  App. 
Cas.  428. 
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Lord  Selbome  there  said,  ^'It  was  de- 
cided  in  Hutcheon  y.  Mannington  (2)  and 
Martin  v.  Martin  (3)  that  such  a  divesting 
clause,  if  it  refers  to  the  time  of  actnal 
receipt,  is  too  uncertain  and  indefinite  to 
be  carried  into  effect."  Now  that  prin- 
ciple plainly  applies  where  the  words  nsed 
by  the  testator  are  "  final  division." 

The  Master  of  the  Bolls  in  the  case  of 
Johnson  v.  Orooh  has  come  to  the  oondn- 
sion  that  a  gift  over  on  death  before  time 
of  actual  payment  is  not  void  for  uncer- 
tainty. The  decision  I  am  now  pro- 
nonncing  does  not  in  any  way  inteiiere 
with  the  decision  in  Johnson  v.  Orook,  to 
which  I  had  occasion  to  refer  a  few  weeks 
ago,  and  expressed  my  entire  concurrence 
with  the  Master  of  the  Bolls,  that  if  the 
gift  over  is  on  an  event  which  can  be 
ascertained  it  is  good. 

The  question  I  have  now  to  determine 
is.  What  is  the  reasonable  and  true  con- 
struction to  be  put  on  the  words  of  the 
testator  ?  For  die  reason  I  have  before 
given,  the  probable  and  true  meaning 
seems  to  be  a  period  of  a  year  from  the 
death  of  the  teistator. 

I  will  add  that  the  argument  of  Mr. 
Clare  against  the  inconvenience  of  the 
other  construction,  that  the  gift  over  was 
only  to  apply  to  so  much  as  had  not  been 
paid  or  divided,  cannot  hold,  because 
what  the  testator  has  given  over  is  the 
entirety  of  the  interest  of  the  legatee  so 
dying. 


Solicitors — Lambert,  Fetch  &  Shakespear,  agents 
for  T.  White,  Bjde,  Isle  of  Wight,  for  plaintiff 
and  defendants ;  Pritehard,  Englefield  &  Co., 
for  the  representatives  and  children  of  T.  G. 
Wilkins. 


WORMALD  V.  VUZBIir. 


(2)  1  Ves.  jnn.  866. 

(8)  86  Law  J.  Bep.  Chanc.  679 ;  Law  Rep.  2 
£q.  404. 


[IN  THE  COURT  OF  APPEAL.] 

Jbssel,  M.B. 
James,  L.J. 
Lush,  L.J. 
1881. 
May  18. 

Will — Construction — Oifi  of  Annuiiy 
"  out  of  "  Bents — Gift  over  of  "  Bemain^ 
der  "  of  Bents — Bents  insufficient  to  saiitfy 
Annvdty. 

A  testator  devised  his  real  estate  and 
bequeathed  his  residuary  personal  estate  on 
trusty  in  the  first  place^  out  of  the  rents  and 
profits  thereof  to  pay  his  widow  the  dear 
annual  sum  of  3002.  during  her  Ufe^  and 
to  pay  the  remainder  of  such  rents  and 
profits  to  his  sister  during  her  Itfe^  amd 
after  her  decease^  as  to  the  trust  estate^  w 
trust  for  aU  the  children  of  his  said  sister 
as    tenantS'in'Common.      The    rents  and 
profits  were  insufficient  to  pay  in  JuU  the 
annuity   to  the  widow: — Held  (reversing 
the  decision  of  Fbt,  J.),  that  ^  widow 
was  not  entitled  to  a  eonUwuing  charge 
upon  the  rents  and  profits  after  her  own 
death  until  the  arrears  of  her  annuiiy 
should  be  satisfied^  bui  only  to  the  rents 
and  profits  during  her  life. 

This  was  an  appeal  from  the  dedaion 
of  Fry,  J.,  fnlly  reported  Ante,  p.  482. 

Mr,  Cflasse  and  Mr,  Nalder^  for  the 
appellants,  the  trostees  of  the  will, 
sabmitted  that  the  case  was  undistm- 
gnishable  from 

Stelfox  Y.  Sugden,  Johns.  234. 
Mr.  Bardswell  (Mr,  J.   Pearson  with 
him),  for  the  annuitant,  referred  to 

Forbes  y,  Bichardson,  11  Hare,  354 ; 

Wroughton  v.  Oolquhoun,  1  De  Qex. 

&  S.  36, 

and  submitted  that  the  annuiiy  was  a 

eontinning    charge    on    the    rents   and 

profits. 

Jessbl,  M.B.,  said — On  these  ques- 
tions of  construction  of  wills  Judges  will 
differ.  The  question  is,  What  is  to  be 
attributed  to  this  testator  as  his  com* 
plete  intention  when  the  wiQ  oontams 
only  an  imperfectly  expressed  intention  ? 
The  scheme  of  the  will  is  that  the  widow 
is  to  take  an  annuity  out  of  the  income, 
and  the  sister  is  to  take  the  remainder  of 
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Wormald  ▼•  Mueem,  Jpp, 

the  inoome.  But  it  tninB  out  that  the 
inoome  is  inanffioient  to  Batisfy  even  the 
annaitj  given  to  the  ividow.  It  appears 
to  me  that  the  testator  by  giving  the 
remainder  of  the  income  to  his  sister 
obvionsly  contemplated  a  surplus.  There- 
fore the  arrears  of  the  annnitj  are  not  a 
charge  npon  the  coi'pus,  for  it  evidently 
never  occurred  to  the  testator  that  it 
wonld  be  wanted.  That  seems  to  me  to 
be  the  fair  constmction  of  this  will,  and 
I  decline  to  go  into  decided  cases.  The 
very  fact  of  other  cases  being  very  simi- 
lar,  thouffh  not  in  identical  terms,  is 
more  likdy  to  mislead  the  Court  than 
not. 

JAMES,    L.J.,    and    Lush,    L.J.,  con- 
curred. 

Appeal  accordingly  cdlawed. 


SolicitoiB— Collyer-Brifltow,  Withers  &  Riissell, 
agents  for  J.  D.  Whitehead,  Pickering,  for  ap- 
pellants, the  trustees ;  Burton,  Yeates  &  Hart, 
agents  for  L.  White,  Driffield,  for  plaintiff. 
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Mn)DLBWSEK  V.  DBABSLET. 


Practice— Costs — Jurisdiction — Oontri^ 
huHon. 

There  is  no  jtmsdiction  to  enforce  con- 
iribution  in  respect  of  costs  between  defen^ 
dants  to  an  action  in  a  separate  action. 

This  was  an  action,  brought  by  a  tenant 
against  his  landlord,  to  set  aside  his  lease, 
and  for  damages  in  respect  of  a  sum  he 
had  paid  the  oatgoing  tenant,  on  the 
ground  of  misrepresentation.  The  pre- 
sent plaintiff  and  defendant  had  been  co- 
defendants  in  an  action  to  restrain  the 
carrying  on  of-  the  business  of  a  beershop 
on  Uie  premises  the  subject  of  the  lease. 
In  that  action  an  injunction  had  been 
granted,  and  the  defendants  ordered  to 
pay  the  costs.  These  were  all  paid  by 
the  present  defendant.  In  this  action 
he  made  a  counter-claim  for  rent  and  also 
for  contribution  in  respect  of  the  costs 
of  the  former  action.  At  the  trial  judg- 
YoL.  60. — Gbuco. 


ment  was  giyen  on  the  claim  in  £Eiyour  of 
the  plaintiff. 

Mr,  J,  Pearson  (Mr,  Hull  with  him), 
for  the  defendant,  said  that  the  defendant 
had  no  other  means  of  getting  the  pro- 
portion of  costs  the  plaintiff  ought  to 
have  paid  except  by  bringing  an  inde- 
pendent action,  or,  what  was  the  same 
thing,  a  counter-claim,  for  the  purpose, 
and  the  Court  would  not  allow  a  right  to 
be  without  a  remedy  for  its  enforcement. 
Mr,  North  (Mr,  Everitt  with  him)  said 
that  there  was  no  authority  for  such  a 
proceeding ;  the  costs  of  an  action  could 
only  be  dealt  with  in  the  same  action, 
and  it  had  been  laid  down  by  the  Lords 
Justices  in 

Wihnott  V.  Barber  (not  yet  reported) 
that  even  in  a  counter-claim  to  an  action 
the  costs  of  the  action  could  not  be  dealt 
with. 

Mr,  Pearson  replied. 

Pitt  Y.  Bonner^  5  Sim.  577  ; 

Fletcher  v.  Oreeny  33  Beav.  613  ; 

Baynard  v.  Woolley,  20  ibid.  583  ; 

WUson  V.  Thomson^  4A  Law  J.  Rep. 
Ghana   527;    Law  Bep.  20  Eq. 
459, 
were  also  referred  to. 

Fet,  J.,  said — Two  questions  in  respect 
of  costs  of  a  former  action  are  mooted — 
first,  whether,  without  regard  to  special 
circumstances  or  equities  between  the 
parties,  a  right  of  contribution  for  such 
costs  can  be  enforced  in  a  separate  action. 
It  is  admitted  that  no  case  of  an  action  to 
enforce  such  contribution  can  be  found, 
and  Mr.  North  informs  me  that  in  a 
recent  case  it  was  laid  down  by  the  Court 
of  Appeal  that  there  is  no  jurisdiction  in 
respect  of  the  costs  of  a  different  action. 
I  accept  that  statement  of  the  law.  His 
Lordship  then  held  there  were  no  special 
circumstances  to  give  jurisdiction,  and 
dismissed  so  much  of  the  counter-claim 
as  related  to  costs. 


Solicitors— Roger  &Chave,  for  plaintiff;  George 
Brown  &  Sou,  for  defendant. 


60 


778 


CEAJSOSRY  DIYIBION. 


[N.8. 


Malins,  V.O.  '\ 

1880.        I  T 

July  31.      y  In  re  ALLAN. 

1881  r     ^^^^^^^^  ^-  HAVBLOCK. 

Jan.  29.     J 

Will — Accumtdation  Olatue — Tencmt-for- 
Life — Infant  Tenant-fcyr-Life  in  Bemainder 
— Allowance  for  Benefit  of  Infant, 

A  testator  devised  real  estate  of  consider' 
(ible  vaJ/ue  to  trustees,  upon  trust  to  accwmu- 
late  the  rents  for  twenty-one  years,  and  to 
lay  ovi  the  same  in  the  purchase  of  lands. 
Andy  at  the  expiraiion  of  twenty-one  years, 
the  real  estates  then  subject  to  the  trusts  of 
the  will  to  he  held  upon  trust  for  Sir  H. 
Ha/veloch  for  life,  with  remainder  to  H, 
(^his  eldest  son),  an  infant,  for  life,  with  re- 
mai/nder  to  H,*s  first  a/nd  other  sons  in  tail, 
toith  a  similar  trust  for  A,  {Sir  H,  Havelock^s 
second  son)  and  his  children,  with  dvoers 
remmnders  over.  Sir  H,  HamelocWs  income 
was  insuffici&iit  to  maintain  amd  educcite  his 
two  sons  in  a  manner  suitable  to  their  future 
prospects.  Upon  an  application  by  the  two 
sons  thai  a  sum  q/'2,700Z.  per  annum  should 
he  paid  to  their  father  for  their  ma,intenamce, 
— ^Held,  tJuit,  under  the  circunutances,  it  was 
for  the  benefit  of  the  infants  thai  such  an 
allowance  should  be  made^  and  application 
granted. 

Adjourned  snmmons. 

The  above  action  was  brought  by  Henry 
S.  Hayelock  and  Allan  Havelock,  the  two 
in&nt  sons  of  the  defendant  Sir  Henry 
M.  Havelock-Allan,  against  their  father, 
Arthur  Lucas,  Edward  Hutchinson  and 
Elizabeth  Allan,  widow,  and  (by  amend- 
ment) against  Henry  Havelock  (then  an 
infant  under  the  age  of  twenty-one  years), 
for  the  administration  of  the  estate  of  the 
late  Robert  Henry  Allan. 

The  testator  by  his  will,  dated  the  8th  of 
January,  1879,  after  ^ving  various  specific 
and  pecuniary  legacies,  devised  his  man- 
sion called  Blackwell  Hall,  where  he  then 
resided,  and  the  land  surrounding  the 
same,  to  his  wife  (the  defendant),  Elizabeth 
Allan,  during  her  life ;  and  he  devised  his 
freehold  estate  called  Gf risby  to  his  brother, 
George  Thomas  Allan,  during  his  life; 
and,  subject  to  the  devises  thereinbefore 
contained,  he  gave  and  devised  all  his 
real  and  leasehold  eBtates,*which,  <*  with 


his  personal  estate  thereby  bequeathed, 
amounted  in  value,  according  to  a  reason- 
able calculation,  to  not  less  than  500,0002.," 
for.  the  benefit  of  his  cousin.  Sir  Heniy  M. 
Havelock,  and  his  issue  and  relations  in 
manner  tJiereinafter  mentioned.  He  de- 
vised his  mansion  called  Blackwell  Hall 
and  the  land  devised  to  his  wife  for  her 
life  as  aforesaid  to  Sir  Henry  M.  Havelock 
during  his  life,  he  keeping  the  same  in 
good  repair  and  condition.  He  devised 
his  mansion  called  Blackwell  Ghrange  and 
the  lands  surrounding  the  same,  oontain- 
ing  about  eighty-one  acres,  in  the  event 
of  the  death  of  his  brother,  George  Thomas 
Allan,  without  issue  male,  to  the  use  of 
Sir  Henry  M.  Havelock  during  his  life ; 
and  he  also  devised  his  Newton  Grange 
estate  to  the  use  of  Sir  Henry  M.  Havelock 
during  his  life. 

And,  subject  to  the  devises  therein- 
before contained,  he  devised  the  whole  of 
his  real  and  leasehold  estates  unto  and  to 
the  use  of  his  trustees  (the  defendants), 
Sir  Henry  M.  Havelock,  Arthur  Lucas, 
and  Edward  Hutchinson,  and  their  heirs, 
executors,   administrators    and    assigns, 
upon  trust  to  receive  the  rents  and  profits 
for  twenty-one  years  from  the  time  of  his 
decease,  and  to  lay  out  and  invest  the 
same  in  the  purchase  of  freehold,  copy- 
hold or  leasehold  lands  and  hereditaments 
in  the  county  of  Durham,  or  in  the  North 
Riding  of  the  county  of  York,  to  be  held 
upon  the  trusts  expressed  concerning  the 
real  and  leasehold  estates  thereby  devised. 
And,  after  the  expiration  of  the  twenty- 
one  years,  upon  trust  to  permit  Sir  Heniy 
M.  Havelock  to  receive  the  rents  and 
profits  of  the  real  and  leasehold  estates 
for  the  time  being  subject  to  the  trusts 
of  his  will  during  his  life ;  and,  subject  to 
the  trusts  thereinbefore  declared,  the  real 
and  leasehold  estates  should  be  upon  trosfc 
for  (the  plaintiff)  Henry  S.  Havelock,  the 
eldest  son  of  Sir  Henry  M.  Havelock,  for 
life,  and,  after  his  decease,  upon  trust  for 
the  first  and  every  other  son  of  Henry  S. 
Havelock  in  tail  male ;  and,  for  de&olt  of 
such  issue,  upon  trust  for  Allan  Havelock, 
the  second  son  of  Sis  Henry  M.  Havelock, 
for  life,  and,  alter  his  decease,  upon  trust 
for  his  first  and  every  other  son  in  tail 
male ;  and,  for  de&ult  of  such  issue,  upon 
trust  for  the  third  and  every  other  son  of 
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Sir  Henry  M.  Hayelock  in  tail  male;  and, 
for  de&nlt  of  snoh  issue,  npon  trast  for 
the  first  and  other  sons  of  the  late  Joshna 
Havelock  in  tail  male ;  and,  for  default  of 
snch  issne,  npon  trust  for  the  right  heirs 
of  the  late  Lieutenant-Colonel  William 
Havelock. 

And  the  testator  bequeathed  all  the 
residue  of  his  personal  estate  to  his  trus- 
tees upon  trust  to  convert  the  same  into 
money,  and  to  invest  the  moneys  to  arise 
therefix>m  in  the  purchase  of  freehold, 
copyhold  or  leasehold  lands  and  heredita- 
ments situate  in  the  county  of  Durham 
or  the  North  Biding  of  the  couniy  of 
York,  to  be  held  upon  the  trusts  therein- 
before expressed  concerning  his  real  and 
leasehold  estates  devised  to  them  as  afore- 
said. 

And  the  testator  directed  that  every 
person  who  for  the  time  being  should  lie 
entitled  to  an  estate  for  life,  or  an  estate 
tail  in  possession  under  his  will,  should 
use  and  bear  the  surname  and  arms  of 
AUan ;  and,  upon  fidlure  to  comply  with 
this  injunction,  should  forfeit  the  estate 
to  which  he  would  be  entitled.  And  the 
testator  appointed  (the  defendants)  his 
wife  Elizabeth  Allan,  Sir  Henry  M.  Have- 
lock, Arthur  Lucas  and  Edward  Hutchin- 
son, executrix  and  executors  of  his  will. 

By  a  codicil,  dated  the  26th  of  April, 
1879,  the  testator  imposed  a  condition  of 
forfeiture  on  any  beneficiary  under  his 
will  who  should  dispute  the  validity 
thereof  or  of  any  condition  therein  con- 
tained, or  should  be  a  party  to  any  pro- 
ceeding by  means  whereof  any  intwest 
would  be  attainable  by  such  beneficiaiy  of 
larg^  extent  or  value  than  was  by  the 
will  intended  for  him. 

The  testator  died  on  the  28th  of 
October,  1879.  The  present  annual  in- 
come  of  the  real  and  personal  estate  was 
upwards  of  10,000Z. 

The  testator's  widow,  Elizabeth  Allan, 
was  still  alive.  His  brother,  George 
Thomas  Allan,  was  still  alive,  but  of  the 
age  of  seventy-five  years,  and  he  had  no 
issue. 

The  plaintiff  Henr^  S.  Havelock  was 
bom  on  the  30th  of  January,  1872.  His 
younger  brother,  the  plaintiff  Allan  Have- 
lock,  was  bom  on  the  29th  of  March, 
1874.     The  defendant  Henry  Havelock 


(the  eldest  son  of  the  late  Joshua  Have- 
lock) was  bom  on  the  15th  of  January, 
1860,  and  attained  his  age  of  twenty-one 
years  on  the  15th  of  January,  1881.  The 
defendant  Sir  Henry  M.  Havelock  had 
recently  complied  with  the  direction  con- 
tained in  the  will  as  to  assuming  the  sur- 
name and  arms  of  Allan. 

This  was  an  application,  on  the  part  of 
the  plaintiffs,  that  the  sum  of  2,700Z.  per 
annum  might  be  allowed  for  their  main- 
tenance from  the  death  of  the  testator, 
and  for  the  time  to  come  during  their 
respective  minorities,  or  until  further 
order ;  and  that  this  allowance  might  be 
paid  to  their  father,  the  defendant  Sir 
Henry  M.  Havelock-Allan. 

There  was  an  affidavit  by  Sir  Henry  M. 
Havelock-Allan,  in  support  of  the  appli- 
cation, saying  that  his  present  income 
was  totally  inadequate  to  maintain  and 
educate  his  two  sons  in  a  manner  suitable 
to  their  future  prospects;  and  stating 
that  the  testator  had  been  misinformed  as 
to  the  amount  of  his  income. 

Mr,  John  Pearson  and  Mr.  Vaughan 
Hawkin8f  for  the  plaintiffs. — Henry  Have- 
lock, the  present  tenant- in- tail  in  re- 
mainder, came  of  age  on  the  15th  of 
January,  and  assents  to  this  application. 
It  is  most  desirable  that  a  suitable  allow- 
ance should  be  made,  to  Sir  Henry  Have- 
lock-Allan, sufficient  to  enable  him  to 
educate  his  children  in  a  proper  manner, 
having  regard  to  their  future  expecta- 
tions. The  testator  must  have  had  in 
view  "  the  benefit "  of  the  tenant-for-life, 
as  well  as  the  other  objects  of  his  bounty. 
Here  the  estates  are  unincumbered,  and 
the  object  of  the  accumulation  clause  is 
simply  to  add  land  to  land.  Where  it  is 
the  primary  object  of  a  testator  to  have 
the  rents  applied  in  paying  off  incum- 
brances, the  Court  will  direct  an  enquiry 
as  to  what  portion  of  the  rents  should  be 
so  applied,  and  will  make,  out  of  the 
residue,  a  proper  allowance  to  the  tenant- 
for-life— 

Bennett  v.  Wyndham,  23  Beav.  521 
— and  will  increase  the  allowance  as  occa- 
sion may  require — 

Bennett  v.  Wyndham  (on  appeal),  4 
De  Oex,  F.  &  J.  259. 
'<  It  is  perfectly  dear  that  the  heir-at* 


780 


CHANGBRY  DIYtSIOV. 


[N.S. 


In  re  Allan, 


law,  not  otherwise  provided  for,  is,  as 
against  the  remainderman,  entitled  to  a 
provision  *' — 

Surges   v.  Maivhey,  1.  Turn.  &   R. 

167; 
Revel  V.  Watkinson^  1  Ves.  sen.  93. 
Mr,  Bristowc  and  Mr,  Bomer,  for  Sir 
Henry  Havelock- Allan. — The  real  object 
of  this  application  is  not  to  obtain  anj 
personal  benefit  for  the  father,  but  simplj 
to  enable  him  to  g^ve  his  children  an 
education  suitable  to  their  future  position 
in  life.  In  such  a  case  as  this,  the  Court 
will  "judge  that  it  is  for  the  benefit  of 
the  children  "  that  a  proper  sum  should 
be  allowed  for  maintenance — 

Oreenwell  v.  GreenweU^  5  Ves.  194. 
There  is  no  distinction,  in  principle, 
between  a  direction  to  accumulate  for 
paying  off  charges  (as  in 

Bennett  v.  Wyndham  (uht  su/pra)^ 
where  maintenance  was  allowed)  and  (as 
here)  a  direction  to  accumulate  in  order 
to  acquire  other  landed  property. 
They  also  referred  to 

Aveline  v.  Melhuish,    10   Jur.    N.S. 
788. 
Mr.  Locock  Wehh  and  Mr,  Stallard^  for 
Henry  Havelock,  the  eldest  son  of  Joshua 
Havelock,  consented  to  the  application. 
Mr.  Whitehomej  for  the  trustees. 

Maliks,  V.O. — This  case  involves  im- 
portant  principles ;  but  it  is,  I  think,  in  ita 
particular  circumstances  entirely  novel. 

The  testator  by  his  will,  dated  Januaiy, 
1879,  after  making  certain  provisions  for 
his  widow  and  members  of  his  fisimily, 
which  it  is  not  necessary  now  to  enter  on, 
gives  all  his  real  estate  and  his  personal 
estate  to  trustees,  upon  trust  to  accumu- 
late for  twenty-one  years  from  the  day  of 
his  death — which  is  the  utmost  period 
the  law  will  permit — ^and  he  then  gives 
his  real  estate,  and  all  the  estates  which 
are  to  be  acquired  under  the  accumula- 
tion, to  the  present  Sir  Henry  Havelock 
for  life,  with  remainder  to  the  eldest  son 
of  Sir  Henry  Havelock  for  life,  with  re- 
mainder to  his  issue  in  tail  by  purchase, 
with  remainder  to  the  second  son  of  Sir 
Henry  Havelock  (who  was  also  living  at 
the  date  of  the  will)  for  life,  with  re- 
mainder to  his  issue  by  purchase,  with 
remainder  to  the  futare  born  sons  of  Sir 


Henry  Havelock  in  tail,  with  remainder 
to  the  eldest  son  of  Joshua  Havelock  in 
tail. 

The  matter  stands  thus:  Sir  HieDiy 
Havelock  is,  I  understand,  of  the  age  of 
about  fifty-one.  Therefore^  if  the  p«iod 
of  twenty-one  years  had  now  expired,  he 
would  be  tenant-for-life  in  poasesaioaof 
these  estates,  which  are  of  the  value  of 
about  10,2002.  a  year,  without  any  accu- 
mulations. The  only  persons  in  esM  under 
the  limitations  are  Sir  Henry  Havekick 
himself,  and  his  two  sons,  and  the  eldest 
son  of  Joshua  Havelock;  all  other  per- 
sons  who  may  become  interested  are 
unborn.  Sir  Henry  Havelock  is  a  nu^r- 
general  in  the  army,  and  he  has  the 
income  of  a  soldier  of  his  rank.  His  ia- 
come  altogether  is  of  a  very  moderate 
amount,  having  reference  to  his  position 
in  life,  and  with  the  expectation  that 
either  he  or  his  children,  at  all  events, 
will,  in  all  human  probability,  come  into 
possession  of  these  estates.  He  is  also  in 
parliament,   which   necessiiateB    further 

expenses. 

Under  these  circumstances,  am  I  at 
liberty  to  act  upon  what  I  consider  for 
the  benefit  of  the  family — ^not  only  for 
Sir  Henry  Havelock  himself,  but  for  the 
benefit  of  his  children,  on  whose  behalf 
this  application  is  made  ?  If  I  am  to  de- 
cide this  question  on  what  is  best  for  the 
interests  of  the  infants,  I  should  have  no 
hesitation  whatever  in  coming  to  the  oon* 
elusion  that  it  is  much  more  for  their 
benefit  that  the  &ther  should  have  the 
means  he  asks,  in  order  to  educate  them 
properly,  and  to  keep  up  the  family  resi- 
dence in  a  manner  suitable  for  their  con- 
dition and  rank  in  life,  than  that  he  should 
be  living  in  comparative  poverty — I  do 
not  mean  absolute  want,  but  compantiTe 
poverty.  It  appears  that  the  testator  was 
under  the  impression  that  Sir  Heniy 
Havelock  had  a  considerable  fortune.  I 
have  no  doubt  of  it,  for  it  is  the  only  way 
you  can  account  for  his  making  his  will 
in  the  terms  he  did ;  therefore  I  beliefe 
it  would  have  been  the  intention  of  the 
testator,  if  he  had  known  the  true  state  of 
the  facts,  to  have  done  what  I  am  asked  to 
do.  I  am  perfectly  satisfied  that  it  is  for 
the  interests  of  the  family  that  it  should 
be  done,  and  I  am  glad  to  find  that  tbo 
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first  tenant-in- tail y  the  eldest  son  of 
Joshua  Havelock,  being  now  of  full  age 
(having  attained  his  majority  on  the  15th 
of  this  month),  has  ezpressea  his  approval 
of  what  I  am  about  to  do.  The  persons 
immediately  affected  will  be  the  sons  of 
Sir  Henrj  Havelock.  They  are  my  wards ; 
and  I  think,  therefore,  I  am  warranted  in 
doing  what  I  think  best  for  their  benefit, 
particularly  as  it  is  sanctioned  by  their 
guardian,  sanctioned  by  their  solicitor 
and  sanctioned  by  their  counsel.  There- 
fore I  have  eyerything  here  I  can  have  to 
induce  me  to  do  that  which  I  am  satisfied 
is  for  the  benefit  of  the  infants  and  all 
parties  concerned. 

However,  I  am  bound  to  take  the  law 
as  it  is ;  and  if  I  found  myself  bound  by 
the  decisions  to  hold  that  these  dry  accu- 
mulations  of  property,  directed  by  testa- 
tors, must  go  on,  happen  what  may, 
although  those  who  are  ultimately  to 
enjoy  the  property  may  be  left  destitute 
in  the  interval,  I  should  have  been  bound 
to  refuse  the  present  application.  But  I 
find  that  is  not  the  current  of  decisions. 
On  the  former  occasion,  when  the  matter 
was  before  me,  on  the  31st  of  July  last,  the 
case  of  Bennett  v.  Wyndham  was  referred 
to,  not  so  fully  as  to-day,  because  Mr. 
Pearson  has  now  handed  up  a  complete 
account  of  all  the  proceedings  in  that  case. 
What  was  done  wiE»  this :  Mr.  Bennett, 
the  testator,  had  been  in  possession  of 
larg^  estates,  and  there  were  heavy  mort- 
gages upon  them.  After  his  death  these 
incumbrances,  by  the  employment  of  his 
personal  estate,  were  reduced  to  38,000Z. 
The  gross  income  was  about  6,0001,  a 
year;  and,  under  these  circumstances, 
*'  he  devised  his  residuary  real  estate  to 
trustees,  in  fee,  upon  trust,  by  and  out  of 
the  rents,  issues  and  profits  thereof,  to 
pay  the  annuities  of  300L  and  1862.  to  his 
daughters  (from  the  payment  of  which 
he  exonerated  his  personal  estate),  and 
by  the  same  ways  and  -means  or  by 
such  other  ways  and  means  (except  a 
sale  or  sales)  as  they  might  think  proper," 
to  raise  such  sums  of  money  as  should  be 
sufficient,  with  his  residuary  personal 
estate,  to  pay  off  the  mortgages.  There- 
fore it  was  not  until  these  mortgages  were 
paid  off,  and  subject  thereto,  that  the  pro- 
perty was  given  (subject  to  an  estate 


which  determined)  to  the  plaintiff  Yere 
Fane  Bennett  for  life.  Now  there  was  no 
provision  for  his  maintenance.  But  for 
the  trust  for  accumulation  he  would  have 
been  tenant-for-life  in  possession  of  the 
estates.  An  application  was  made  to  the 
Court,  and  the  result  was,  notwithstanding 
this  direction,  a  direction  to  apply  all  the 
rents  and  profits  in  reducing  the  mort- 
gages— ^which  is  virtually  a  direction  to 
accumulate;  the  Master  of  the  Bolls 
(Lord  Bomilly)  made  an  order  to  allow  a 
certain  sum  for  maintenance;  and  his 
Lordship,  on  the  13th  of  March,  1857, 
directed  an  enquiry  what  part  of  the  rents 
should  be  applied  to  pay  off  the  charges, 
and  what  pa^  of  the  residue  should  be 
allowed  to  the  tenant-for-life ;  and  then, 
by  an  order  made  in  chambers  on  the  7th 
of  July,  1858,  it  was  ordered  that  1,190Z. 
should  be  allowed  to  Arthur  Fane,  the 
plaintiff's  father,  for  his  past  maintenance 
to  the  29th  of  April,  1857,  and  5802.  an- 
nually  from  that  time  during  minority, 
or  until  further  order.  Therefore  there 
was  taken  out  of  this  fund  directed  to  be 
accumulated — or,  what  is  precisely  the 
same  thing,  to  be  applied  in  paying  off 
mortgages — 1,1902.  for  past  maintenance, 
and  5802.  for  future  maintenance.  The 
amount  is  immaterial,  because,  if  the  trust 
to  accumulate  is  to  be  observed  literally, 
you  can  no  more  take  12.  than  1,0002. : 
directly  you  do  that  you  trench  on  the 
accumulated  fund.  But  it  did  not  stop 
there,  because  the  matter  came  before 
the  Court  again,  in  July,  1859,  on  further 
consideration,  and  the  Master  of  the  Bolls 
then  decided  that  the  plaintiff  was  entitled 
to  timber  on  the  estates.  In  1860  the 
plaintiff  came  of  age.  Now,  although  he 
came  of  age,  his  position  was  no  better, 
because  it  was  not  until  the  mortgages 
were  paid  off  that  he  was  entitled  to  pos- 
session. And  on  a  petition  being  pre* 
sented,  an  order  was  made  (by  the  Lords 
Justices)  in  July,  1862  (1),  directing  an 
annual  payment  to  him  of  1,3002.  a  year ; 
and,  on  the  7th  of  December,  1867,  being 
about  to  marry  Miss  Stanford,  in  order 
that  he  might  not  be  dependent  on  her,  as 
he  otherwise  might  have  been  if  no  allow- 
ance were  made,  an  order  was  made  that 

(1)  4  De  Gex,  F.  &  J.  259. 
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the  allowanoe  be  increased  to  1,800L  a 
year,  with  leave  to  reside  at  Pythonse. 

Now  is  that  a  case  like  the  present  ? 
This  is  a  direction  to  acciimulat<e,  and  out 
of  the  accnmnlations  to  buy  more  land. 
That  was  a  direction  to  accamnlate  to 
relieve  the  existing  state  of  incumbrances, 
which  incumbrances  must  at  last  have 
been  paid  out  of  the  cor^^  of  the  estate, 
if  it  had  not  been  for  this  direction.  In 
that  case  it  was  to  prevent  a  diminution 
of  the  estate,  and  in  this  case  it  is  to 
increase  the  estate.  Now,  between  a 
trust  to  prevent  the  diminution  of  an 
estate  and  a  trust  to  increase  an  estate 
there  is,  in  my  opinion,  no  difference  in 
principle ;  and,  therefore,  what  was  done 
in  Bennett  y.  Wyiidhami  is,  I  think,  a  pre* 
cedent  for  what  may  be  done  in  the  pre- 
sent case. 

But  it  does  not  rest  merely  on  that 
authority ;  for  the  other  authorities  cited 
to-day  go  upon  the  same  principle,  and 
particularly  the  case  before  Lord  Hard- 
wicke  of  .BevdZ  y.  Wathmson^  where  there 
was  a  trust  out  of  the  rents  and  profitB  to 
raise  enough  to  pay  what  the  personal 
estate  should  be  deficient  to  pay,  and, 
subject  thereto,  in  trust  for  a  daughter  in 
strict  settlement ;  and  the  interest  of  the 
incumbrances  exhausted  the  whole  in- 
come. What  was  to  be  done  under  these 
circumstances  P  If  the  direction  in  the 
will  was  strictly  adhered  to,  the  daughter, 
who  was  to  come  into  possession  of  the 
estate,  was  left  unprovided  for,  without 
any  income.  Lord  Hardwicke,  in  giving 
judgment,  says  (2),  ''But  then  the 
daughter  must  be  iJlowed  a  mainten- 
ance  out  of  this  trust  estate  during  the 
mother's  life ;  for  she  stands  entirely  in 
the  light  of  a  child  unprovided  for  during 
that  time,  and  at  the  mother's  pleasure ; 
and  the  Court  will  not,  in  favour  of  a 
remainderman,  suffer  all  the  surplus 
profits  to  be  exhausted  to  discharge  the 
interest  in  exoneration  of  the  estate,  and 
leave  a  daughter  and  heir-at-law  to 
starve ;  for  which  I  can  cite  a  stronger 
case — ^that  of  Butler  of  Woodhall^  before 
Lord  Harcourt — where,  though  it  was 
in  the  case  of  a  nephew,  and  all  the 
profits  of  the  estate  devised  subject 
to  the  trust  for  payment  of  debts,  yet 

(2)  1  Ves.  Ben.  95. 


the  Court  held  the  nnole  oonld  not  in- 
tend his  nephew  should  starve,  and 
directed  a  reasonable  maintenance  to  be 
paid  him  out  of  the  profits ;  it  appearing 
the  creditors  were  safe  or  submitting  to 
it."  I  do  not  think,  as  I  have  already 
pointed  out,  that  Sir  Henry  Havelock  has 
an  income  sufficient  for  the  duties  im- 
posed upon  him.  Now  suppose  his  father 
had  lefb  him  nothing,  and  he  had  married 
a  lady  without  fortune,  and  he  had 
nothing  but  his  pay  as  major-geneial, 
then  the  observation  of  Lord  Haridwicke 
in  that  case  would  be  applicable  to  this — 
"  Yet  the  Court  held  the  uncle  oould  not 
intend  his  nephew  should  starve,  and 
directed  a  reasonable  maintenance  to  be 
paid  him  out  of  the  profits."  I  am  quite 
certain  this  testator  oould  not  have  in- 
tended that  Sir  Henry  Havelock  should 
lead  a  life,  for  twenty  years  after  the 
testator's  death,  of  comparative  penary 
for  the  sake  of  accumulating  larger  estates, 
and  of  benefiting  he  knew  not  whom. 

I  do  not  think  there  is  any  other  case 
that  goes  directly  to  the  point ;  but  what 
has  been  said  in  the  other  cases  fayonrs 
the  view  I  take.  There  is  a  case  of 
QreenweU  y.  (Treemoett,  in  which  Lord 
Loughborough  says  (3),  "The  order  of 
Lord  Thurlow  in  that  case  (FemdaU  v. 
Nmh)  is  exactly  to  the  same  effect,  and 
under  the  same  circumstances  as  in  Oooew- 
dUh  V.  Mercer  (4)  ;  taking  the  consent 
of  the  persons  who  would  be  ultimately 
entitled  in  the  event  of  the  death  of  all 
the  children.  I  think  myself  sufficioitly 
warranted  to  make  the  decree  you  pray, 
and  there  is  no  occasion  for  a  reference. 
I  judge  that  it  is  for  the  benefit  of  the 
children*  I  must  direct  the  Master  to 
settle  what  is  proper  to  be  allowed  for 
maintenance  for  the  time  past  since  the 
death  of  the  testator,  and  for  the  time  to 
come."  Then  there  is  the  passage  ia 
Burgee  y.  Mawbey^  in  which  Sir  Thomas 
Plumer  seems  to  act  on  the  same  prin- 
ciple, and  in  which  he  says  (5),  "  Gene* 
rally  speaking,  therefore,  it  is  perfectly 
clear  that  the  tenant-for-life  is  bound  to 
keep  down  the  interest ; "  and  further  on 
he  says,  '*  It  is  perfectly  clear  that  the 

(5)  5  Vefl.  199. 
(4)  5  Vee.  195  «. 

(6)  1  Tom.  &  B.  174. 
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heir-at-law  not  otherwise  proyided  for  is, 
as  against  the  remainderman,  entitled  to 
a  provision ;  bat  it  is  not  stated  in  any 
nart  of  the  pleadings  that  Sir  Joseph 
Mawbey,  the  son,  was  nnprovided  for,  nor 
is  there  the  least  shadow  of  a  ground 
even  for  an  enquiry  as  to  that  point."  I 
think  there  is  no  other  case,  except 
AffeUne  v.  Mdhuish^  going  to  the  point. 
In  that  case  there  was  a  direction  to  ao- 
cnmalate  for  the  benefit  of  the  daughters 
who  should  attain  twenty-one,  there  being 
several  daughters ;  and  if  any  one  attained 
twenty-one,  the  whole  fund  to  be  vested. 
The  trustee  had,  without  express  autho« 
rity,  applied  a  large  portion  oi  the  income 
for  maintenance ;  and  the  question  was, 
on  taking  the  accounts,  whether  he  was 
to  be  charged  with  the  sum  he  so  ap- 
plied ;  and  it  was  decided  by  the  Court 
of  Appeal  that,  under  the  circumstances, 
he  was  not  to  be  charged. 

All  these  cases  proceed,  it  seems  to  me, 
on  the  same  principle ;  and  although  the 
particular  case  I  have  now  before  me  of 
taking  a  portion  of  the  fund  directed  to 
be  accumulated  for  twenty-one  years  has 
not  before  occurred,  I  consider  that  it 
has,  in  substance,  been  involved  in  these 
oases,  and  particularly  in  the  case  of 
Bennett  v.  Wyndham.  And  it  being,  in 
my  opinion,  for  the  very  best  interests  of 
Sir  Henry  Havelock-Allan,  and  greatly 
for  the  benefit  of  his  children,  present 
and  future,  and  greatly  for  the  benefit  of 
all  who  may  come  into  possession  of  these 
estates,  I  without  any  difficulty  or  hesita- 
tion accede  to  the  application  that  there 
shall  be  paid  to  Sir  Henry  Havelock- 
Allan  until  further  order  the  annual  sum 
of  2,7002.  I  believe  that  is  all  that  is 
asked.  I  will  also  add  liberty  to  applj 
for  an  increased  allowance  if  and  when  it 
may  be  necessary ;  as  the  children  grow 
they  will  probably  require  a  larger  ex« 
penditure.  The  costs  of  all  parties,  as 
between  solicitor  and  client,  to  be  paid 
by  the  trustees  out  of  the  rents. 

Solicitors— Fairer,  Oavry  &  Co.,  for  the  plaintiffs, 
and  for  defendant  Sir  Henry  Havelock-Allan ; 
R.  T.  Jarvis,  for  the  truBtees,  other  than  Sir 
Henry  Havelock-Allan ;  Duncan,  Warren  & 
Gardner,  for  defendant  Henry  Harelock. 


OUTRAM  i;.    MAUDE. 


Baoon,V.O. 

1881. 

Jan.  19-21, 
25-27; 
Feb.  5. 

Prescription  —  Watercourse  —  Yearly 
Tenant — TJrdiy  of  Possession — Pres&ription 
Act,  1833  (2^3  WiU.  4.  c.  71),  s.  2. 

In  1791  the  oumer  of  the  H.  Close  de~ 
mised  part  thereof  to  0,  to  make  a  goit 
through  the  H.  Close  to  carry  water  from  his 
mill.  In  1836  it  was  agreed  thai  the 
demise  of  1791  shoidd  he  voidy  and  that  a 
new  goit  in  a  different  course  through  the 
H,  Close  should  he  substituted  for  the  old 
goit,  which  new  goit  was  accordingly  made. 
In  1836  0.  hecame  yearly  tenant  of  tJie 
H.  Close,  which  tenancy  was  determined  in 
1867.  The  plaintiffs  (who  were  successors 
in  title  to  0,)  adduced  evidence  thai  from 
1836  to  1880  the  old  goit  had,  notwUh- 
standing  the  agreement  of  1836,  heen  used 
for  the  discharge  of  foul  water  from  the  mill ; 
and  they  claimed  a  prescriptive  right  to  use 
the  old  govt  for  that  purpose : — Held,  that 
from  1836  to  1867,  0.,  heing  yearly  tenant 
of  the  land,  could  not  prescribe  for  the  ease^ 
ment  against  his  landlord,  and  that  there^ 
fore  no  sufficient  user  had  heen  shewn. 

'By  deed  dated  the  1st  of  January, 
1791,  William  Walker  demised  to  Benja- 
min On  tram,  his  executors,  administra- 
tors  and  assigns,  a  strip  of  the  Holme 
Close,  with  liberty  to  make  a  cut  or  drain 
to  conduct  water  from  a  mill  proposed  to 
be  built  on  land  of  Benjamin  Outram  con- 
tiguous to  the  Holme  Close,  for  and  during 
such  term  as  the  rent  thereinafter  re- 
served should  be  well  and  truly  paid, 
yielding  yearly  during  the  said  term  unto 
William  Walker,  his  heirs  and  assigns, 
the  yearly  rent  of  21.  2s. 

The  mill  (which  was  a  fulling  mill) 
was  built,  and  a  coyered  drain  called 
the  ''old  goit"  cut  and  made.  In  the 
year  1836  Benjamin  Outram  became 
yearly  tenant  of  the  Holme  Close  to  Ann 
Walker,  who  was  successor  in  title  to 
William  Walker ;  and  it  being  desired  to 
make  a  larger  drain  to  carry  off  the  miU 
water,  by  an  agreement  under  seal  dated 
the  8th  of  July,  1836,  it  was  agreed  that 
the  indenture  of  the  1st  of  January,  1791, 
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sbould  be  void  and  of  no  effect,  and  tihat 
in  consideration  of  a  yearly  rent  of  2Z.  28. 
Benjamin  Ontram  should  have  liberty 
to  change  the  line  of  the  coarse  of  the 
old  goit  through  Holme  Close  as  therein 
mentioned ;  and  it  was  thereby  agreed 
that  the  soil  and  freehold  of  the  close 
through  which  the  new  drain  was  to  be 
cut  was  to  continue  the  property  of  Ann 
Walker.  A  new  drain  was  accordingly 
cut  and  made.  By  deed  dated  the  2nd  of 
March,  1867,  the  Holme  Close  was  granted 
to  the  defendants  subject  to  the  rights  of 
Benjamin  Outram  to  maintain  the  goit 
created  by  the  agreement  of  the  8th  of 
July,  1836.  In  1867,  Benjamin  Outram's 
yearly  tenancy  of  the  Holme  Close  was 
determined  by  the  defendants,  and  in  1880 
the  defendants  stopped  up  the  old  goit. 
Thereupon  the  plaintiffs  (who  were  the 
successors  in  title  to  Benjamin  Outram) 
brought  this  action  to  establish  their 
right  to  the  use  of  the  old  goit. 

The  plaintiffs  alleged,  and  adduced 
evidence  to  prove,  that  the  tailwater  from 
the  waterwheel  of  the  mill  was  discharged 
down  the  new  ffoit  after  its  construction ; 
but  that  the  feul  water  had  been  dis- 
charged down  the  old  goit ;  that  this  had 
been  done  openly  and  as  of  right  ever 
since  1836;  and  claimed  a  prescriptive 
right  to  discharge  the  foul  water  down 
the  old  goit.  There  was  a  conflict  of 
evidence  on  this  subject,  which,  however, 
in  the  view  the  Court  took  of  the  law, 
became  immaterial. 

Sir  H,  Jackson,  Mr,  Nalder  and  Mr, 
Lockwood,  for  the  plaintiffs. — Under  the 
agreement  of  1836  the  demise  of  1791 
came  to  an  end,  and  Outram  and  the 
plaintiffs  used  the  old  goit  continually 
for  forty-three  years,  and  have  an  in- 
defeasible title  to  the  easement  under 
the  Prescription  Act,  s.  2.  It  is  true 
that  Outram  was  tenant  from  year  to 
year  of  the  Holme  Close,  but  the  land- 
lord could,  consistently  with  the  recogni- 
tion of  that  tenancy,  have  stopped  him 
using  the  old  goit.  After  1836  Outram 
ceased  to  be  tenant  of  the  old  goit  and 
was  a  mere  trespasser  in  using  ii^--a  user 
which  was  quite  distinct  from  the  yearly 
tenancy  of  the  surface.  There  was,  there- 
fore, no  such  unity  of  possession  as  to 


prevent  .  Ontram    from    aoquiring   the 
easement. 
They  cited 
Lcxdyman  v.    Qrave,   Law    Bep.    6 
Ohanc.  763; 
and  referred  to  section  8  of  the  Prescrip- 
tion Act. 

Mr,  Kay  and  Mr.  Maclean^  for  the  de- 
fendants.— A  tenant  cannot  acquire  an 
easement  against  his  landlord.  An  ease- 
ment is  a  privilege  or  liberty  in  the  land 
of  another — 

HewlvM  V.  Shipham,  5  B.  d;  C.  221 ; 

7  Dowl.  &  By.  783 ;  4  Law  J.  Rep. 
(o.s.)  K.B.  241. 

The  period  from  1836  to  1867,  during 
which   there  was    unity  of  possession, 
must  be  excluded  in  computing  the  time 
of  enjoyment. 
Th^  cited 

(flay  V.  Thackrah,  9  Car.  A  P.  47 ; 
Bright  v.  Walker,  1   Cr.  M.  ft  B. 
211;  41>prw.  502;  3Law  J.Bep. 
Ezch.  250 ; 
Olney  v.  Ghrdmer,  At  Mee.  ft  W.  496 ; 

8  Law  J.  Rep.  Exch.  102 ; 
Daniel  v.  N<yrth,  11  East,  372 ; 
Harbidge  v.  Warwick^  3  Exch.  Rep. 

552 ',  18  Law  J.  Rep.  Exch.  245 ; 
Oayford  v.  MoffaU,  Law  Rep.  4  Cbanc. 
133. 
Sir  H.  Jackeon,  in  reply. 

Bacon,  V.C,  stated  the  provisions  of 
the  deed  of  1791  and  the  agreement  of 
1836,  and  said  that  the  latter  totally 
abrogated  the  former;  and  having  ex« 
amined  the  oral  evidence  at  length,  con- 
tinued :  Now  these  being  the  facts  whidi 
have  been  brought  forward  in  the  evidence 
which  has  been  adduced,  the  result  is  that 
the  question  to  be  decided  is  one  which  is 
wholly  independent  of  that  evidence,  so 
far  as  it  is  undisputed,  and  wholly  un- 
affected by  the  contradictions  which  occur 
in  the  course  of  that  evidence.  It  has 
been  argued  on  behalf  of  the  plaintiffs, 
that  the  possession  and  user  by  them  and 
their  predecessors  of  the  old  cut  or  drain 
for  a  period  of  more  than  forty-three 
years,  openly  and  as  of  right,  without  any 
objection  or  interruption  by  the  defendant 
or  his  predecessors  in  title,  has  conferred 
upon  Uie  plaintiffs  a  right  to  oontinne 
such  user  and  enjoyment  And  in  support 
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of  this  contention  the  plaintiffs  rely  upon 
the  provisions  of  the  Prescription  Act. 
They  rely  farther  npon  the  constmction 
of  the  deed  of  1836,  and  not  disputing  that 
that  instrument  pat  an  end  to  the  right 
which  had  heen  enjoyed  under  the  deed 
of  1791,  they  insist  that,  their  former  right 
having  comd  to  an  end  in  1836,  they  were 
from  ihskt  time  trespassers  as  regards  the 
old  cut,  hut  that  haying  continaed  thence- 
forward  in  such  use  and  ei^oyment  with* 
out  intorruption  for  more  than  forty  years, 
their  trespass  has  conferred  upon  them 
a  right  which  is  now  absoluto  under  the 
statute. 

It  would  at  least  be  strange  and  hardly 
consonant  with  any  principle  of  reason  or 
right,  if  such  a  contention  could  be  main- 
tained. Nothing  is  more  clearly  estab- 
lished than  that  a  person  to  whom  land  is 
demised  cannot  by  its  use  and  enjoyment 
acquire  an  easement  from  the  use  and 
enjoyment  of  sach  land,  against  his  land- 
lord ;  and  it  is  farther  clearly  established 
law  that  the  tenant  cannot  acquire  any 
sach  right  while  a  unity  of  possession  in 
the  subject  devised  and  in  the  easement 
claimed  subsists  in  the  same  person. 
Many  cases  have  been  cited  in  the  course 
of  the  argument  which  have  no  distinct 
resemblance  to  the  facts  here  present,  but 
which  contain  declarations  of  the  prin- 
ciples which,  I  think,  determine  the  ques* 
tions  of  law  in  issue  in  this  case.  And 
there  is  no  decision  to  be  found,  so  far  as 
I  am  aware,  in  which  the  principles  I 
have  last  adverted  to  are  in  the  slightest 
degree  questioned.  On  the  contrary,  those 
principles  are  in  terms  stated  and  re- 
peated, not  only  for  the  purpose  of  sup- 
porting the  judgments  pronounced,  but 
as  the  familiar  recognition  of  indisputable 
rules  and  axioms  of  law.  To  bring  the 
case  within  the  Prescription  Act,  the 
alleged  enjoyment  of  the  easement  must 
have  been  an  enjoyment  "as  of  right," 
and  proof  that  there  was  during  such  en- 
joyment unity  of  possession  is  as  much  a 
aenial  of  that  allegation  as  the  occasional 
asking  permission  would  be — Olncy  y. 
Qardiner.  No  action  of  trespass  could 
have  been  maintained  against  the  tenant 
during  the  demise.  No  action  for  an  in- 
junction restraining  him  from  the  use  of 
this  old  drain  could  haye  been  maintained 
Vol.  60,— Chakc, 


by  the  landlord  against  the  tenant  during 
the  demise.  It  is  true  that  the  landlord 
might  at  any  time  have  determined  the 
demise  upon  lawful  notice,  but  he  was 
under  no  obligation  to  resort  to  any  such 
or  to  any  other  remedy,  eyen  if  he  had 
known  of  the  unauthorised  use  of  the 
drain,  since  he  must  be  taken  to  have 
known  also  that  whenever  and  by  what- 
eyer  means  the  tenancy  was  determined, 
the  use  of  the  drain  must  have  deter- 
mined with  it.  Nor  do  I  think  that  the 
construction  of  the  deed  of  1836  is  open 
to  any  doubt.  The  tenant  under  that  in- 
strument cannot  be  entitled  to  more  than 
the  landlord  grants  to  him.  All  that  is 
granted  to  him  is  liberty  to  change  an 
existing  drain — not  to  make  a  new  drain 
and  keep  the  old  one,  but  to  make  a  new 
drain  and  one  which  should  conduct  pare 
water  only.  That  the  drain  made  under 
the  old  grant  in  1791  was  for  the  conduct 
of  water  from  the  mill  must,  I  think,  be 
held  to  mean  water  only — river  water,  and 
not  polluted  water  from  whatever  might 
be  manufactured  in  the  mill.  But  even 
if  this  were  doubtful,  as  I  think  it  is  not, 
the  deed  of  1836,  which  extinguished  and 
put  an  end  to  the  licence  given  by  the 
elder  grant,  and  substituted  a  new  licence 
for  it  to  do  a  definite  thing,  is  too  clear 
to  be  questioned.  No  doabt  a  tenant 
may  lawfully  make  the  best  use  he  can 
for  his  own  benefit  of  the  thing  demised, 
bat  the  right  to  do  so  must  come  to  an 
end  when  his  tenancy  is  determined.  The 
tenant's  duty  when  that  period  arrives,  is 
to  give  up  the  subject  demised  in  its 
entirety.  To  hold  the  contrary  would  be 
subyersive  of  all  reason  and  justice.  The 
law  is  clear  that  the  tenant  can  in  no  case 
and  under  no  circumstances  establish 
such  a  right  as  acquired  daring  his 
tenancy  against  his  landlord,  and  that  no 
easement  can  be  acquired  while  unity  of 
possession  exists  in  the  thing  demised 
and  in  the  easement  claimed.  The  action, 
therefore,  must  be  dismissed  with  costs. 

Solicitors  -Lay ton  &  Jaque.'*,  agents  for  Franklyn 
&  Humphreys,  Halifax,  for  pluintif& ;  UUi- 
thorne,  Carrey  &  Villicrs,  agents  for  Lancaster 
&  Wright,  Bradford,  for  defendants. 
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Jessbl,  M.R.^ 

James  L  J      I  '^^^  attornet-gbnbral    v, 

LuSh/LJ.'       I    '^^^      BIRMINGHAM,      TAME 
1881  r    ^^^    ^^^    DISTRICT    DRAIN- 

May  18.     J    *""  »«^'^''- 

Nuisance — Terpetual  Injunction  against 
Local  Authority — Right  to  enforce  Injunc- 
tion against  Successors  in  Title  to  the  Local 
Authority— The  Public  Health  Act,  1875, 
s.  275. 

In  1875  a  perpetual  injunction  was  ob- 
tained against  a  sanitary  authority,  re- 
straining them  from  polluting  a  river  with 
sewage.  In  1877  a  provisional  order  of 
the  liocal  Oovernmeiit  Board  was  made 
under  the  Public  Health  Act,  1875,  con- 
stituting a  new  and  larger  district  drainage 
hoard.  In  an  action  by  the  persons  who 
had'  obtained  the  injunction  in  1875  against 
the  district  drainage  board,  claiming  a  de- 
claration that  they  were  entitled  as  against 
the  district  drainage  board  to  the  same 
benefit  of  the  injunction  as  if  such  board 
had  been  defendants  to  the  former  action, — 
Held,  that  the  injunction  did  not  run  with 
tJie  land;  that  the  liability  was  not  a  lia- 
bility constituted  under  the  Act,  and  therp- 
fore  the  plaintiffs  were  not  entitled  to  such 
a  declaration. 

This  was  an  appeal  from  a  decision  of 
Bacon,  V.C. 

In  1858  a  suit  of  The  Attorney -General 
V.  The  Corporation  of  Birmingham  was 
commenced  at  the  relation  of  Sir  Charles 
Adderley  (now  Lord  Norton)  and  others 
against  the  corporation  of  Birmingham, 
wno  were  the  sanitary  authority  for  that 
town,  to  restrain  them  from  poUafcing 
the  river  Tame  with  sewage ;  and  on 
the  16th  of  April,  1875,  a  perpetual  in- 
junction was  granted  restraining  the 
council  of  the  borough  of  Birmingham, 
their  servants,  workmen  and  agents,  from 
causing  or  permitting  the  main  sewers 
in  the  bill  mentioned,  or  any  additional 
sewers  since  constructed  or  which  might 
thereafter  be  constructed,  to  be  dis- 
charged into  the  river  Tame,  so  as  to 
create  or  continue  the  nuisance  com- 
plained of. 

Under  and  by  virtue  of  a  provisional 
order,  dated  the  5th  of  June,  1877,  of 


the  Local  Government  Board,  made  pur- 
suant to  the  279tli  section  of  the  Pnblic 
Health  Act,  1875,  and  of  a  private  Act 
of  Parliament,  the  sanitary  powers  and 
drainage  works  of  the  corporation  of 
Birmingham  became  and  were  now  vested 
in  a  new  district  drainage  board,  called 
the  Birmingham,  Tame  and  Rea  Dis- 
trict Drainage  Board. 

The  plaintifEs  in  the  former  action  now 
brought  this  action  against  the  new  dis- 
trict drainage  board,  claiming  a  declara- 
tion that  the  plaintiffs  were  entitled  as 
against  the  defendants  in  the  present 
action  to  have  the  same  benefit  of  the 
decree  in  the  old  suit  as  if  such  decree 
had  been  made  as  well  against  the  defen- 
dants in  the  present  action  as  against 
the  said  council ;  and  that,  if  necessaiy, 
the  present  action  might  be  taken  to  be 
a  supplemental  action  to  the  old  suit. 

The  statement  of  claim  set  out  the 
above  facts  in  detail,  and  stated  that 
since  the  defendants  had  taken  over  the 
drainage  work?  of  the  corporation  they 
had  maintained  the  same  under  the  same 
powers,  and  had  also  constructed  for- 
ther  works  in  connection  therewith,  and 
that,  through  the  works  so  taken  over  and 
constructed,  the  sewage  of  the  borough 
of  Birmingham  had,  since  the  time  of 
such  taking  over,  drained  or  passed  into 
the  river  Tame;  but  did  not  allege  a 
continuance  or  recurrence  of  the  former 
nuisance. 

The  yice-Chancellor  having  overruled 
the  defendants'  demurrer  to  the  state- 
ment of  claim,  the  defendants  appealed. 

.  Sir  Farrer  Herschell  (Soliciior-Oeneral), 
Mr.  Horton  Smith  and  Mr.  Cozens-Hardy, 
for  the  appellants,  contended  that  the 
defendants  were  not  the  successors  of  the 
old  defendants,  but  an  independent  sani- 
tary authority,  and  that  the  injunction 
did  not  run  with  the  land. 

Mr.  Davey,  Mr.  Edgar  FodioeU  and  Mr, 
Carson,  for  the  respondents,  argued  contra^ 
that,  by  virtue  of  the  275th  section  of  the 
Public  Health  Act,  1875  (1),  the  defen- 

(1)  The  Public  Health  Act,  1875  (38  &  39  Vict 
c.  55),  8.  275,  enacts :  **  Evnry  order  made  by  tfie 
Local  Government  Board  under  this  part  of  the 
Act  shall  specify  a  day  on  which  such  order  iball 
come  into  operation  (in  this  Act  refeired  to  as  the 
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dants  were  saddled  with  the  liabilities  of 
their  predecessors  in  title,  and  were  bound 
by  the  old  decree. 

Jessel,  M.B. — With  great  respect  to 
the  Vice- Chancellor,  I  think  this  action 
cannot  be  maintained.  In  the  first  place, 
it  is  clearly  an  action  of  first  impression. 
Nobody  ever  heard  of  such  a  thing  before. 
There  is  nothing  like  it,  so  far  as  I  am 
aware  of,  in  the  old  practice  in  the  Court 
of  Chancery. 

This  action  was  originally  an  action 
acainst  the  town  council  of  Birmingham, 
who  were  the  local  sanitary  authority,  to 
restrain  them  from  committing  a  nui- 
sance which  was  both  a  public  and  a 
private  nuisance.  In  that  action  a  per- 
petual injunction  was  granted,  which 
restrained  the  council,  their  servants, 
workmen  and  agents,  from  causing  or 
permitting  certain  sewers  then  made,  or 
certain  additional  sewers,  carrying  the 
drainage  of  the  borough  into  the  river 
Tame,  so  as  to  create  or  continue  a  nui- 
sance. It  then  appears  that  after  the 
date  of  that  order,  under  the  provisions 
of  the  Public  Health  Act  of  1875,  a  new 
district  was  formed,  including  a  large 
area  near  to  the  borough  of  Birmingham, 
as  well  as  the  borough  itself.  That  new 
district  had,  of  course,  a  joint  board, 
which  governed  it,  and  which  was  the 
sanitary  authority  of  the  district.  The 
new  board  took  over  or  purchased  the 
outfall  and  intercepting  works  which  for- 
merly belonged  to  the  Birmingham  town 
council,  and  it  has  constructed  some  fur- 
ther works.  But  it  is  not  alleged  that 
since  the  date  of  the  appointment  of  the 
new  district  any  nuisance  has  been  com- 
mitted or  allowed  by  the  defendants,  the 
new  sanitary  authority.  Under  the  pre- 
sent action  the  plain tifl*s  seek  a  declara- 
tion, and  nothing  more,  that  the  new 

commencement  of  the  order) ;  and  from  and  after  the 
commencement  of  the  order  all  the  powers,  rights, 
dnties,  capacities,  liabilities,  obligations  and  pro- 
perty which  under  this  Act  are  exerciseable  by  or 
attaching  to  or  vested  in  the  local  authority 
having,  under  this  Act,  jurisdiction  in  any  dis- 
trict or  part  of  a  district  which  is  by  such  order 
included  in  some  other  district,  shall  (so  far  as 
the  same  relate  to  the  district  or  part  of  a  district 
•o  included)  pass  to  and  vest  in  the  local  autho- 
rity of  such  other  district." 
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body  is  bound  by  the  old  decree,  except 
as  to  certain  damages  and  costs,  which 
have  been  paid,  and  which  is  now  there- 
fore an  injunction,  although  there  is 
liberty  to  apply  as  to  further  damages. 

The  first  observation  to  be  made  is, 
that  in  the  old  Courts  there  was  an  in- 
junction to  restrain  the  continuance  of  a 
tort.  It  is  an  injunction  merely  against 
the  council,  their  workmen  and  agents, 
and  cannot  be  said  to  run  with  the  land. 
If  they  had  sold  the  property  to  some- 
body else,  there  is  no  injunction  against 
the  new  owner,  and  nobody  ever  neard 
of  the  new  owner  or  purchaser  being 
liable  to  a  former  decree.  If  he  continues 
the  nuisance,  or  commits  a  fresh  nuisance, 
you  can  bring  an  action  against  him ; 
that  is  all.  He  has  nothing  to  do  with 
the  former  proceedings. 

That  being  so,  what  is  the  case  made 
by  the  present  respondents  ?  It  is  said 
that,  although  that  would  be  so  in  an 
ordinary  case,  yet  as  this  is  a  public  body 
which  has  taken  over  a  portion  of  the 
property  of  the  former  public  body,  and 
to  a  certain  extent  succeeded  to  it,  this 
new  body  is  bound  by  Act  of  Parliament 
by  the  former  decree.  Of  course,  if  that 
were  so,  an  Act  of  Parliament  can  do  a 
great  many  things,  and  it  can  certainly 
make  the  new  bcNdy  bound  by  the  old  de- 
cree. Then  the  only  question  remaining 
to  be  examined  is,  Has  it  done  so  ?  Now 
for  that  purpose  we  were  referred  to  the 
275th  section  of  the  Public  Health  Act, 
1875.  [His  Lordship  read  the  section, 
and  proceeded:]  Then  the  obligations 
are  limited  to  those  obligations  attaching 
under  this  Act.  I  need  not  say  the  obli- 
gation of  this  decree  is  not  made  attach- 
ing under  this  Act,  nor  has  it  anything 
to  do  with  the  Act.  The  result,  there- 
fore, is,  that  there  is  no  Act  of  Parlia- 
ment which  makes  this  decree  binding  on 
the  new  body ;  and  therefore  that  argu- 
ment appears  to  me  to  be  entirely  unsus- 
tainable. 

There  being  no  other  ground  suggested, 
and  no  other  that  I  can  imagine  could  be 
suggested,  it  appears  to  me  that  this  de- 
murrer ought  not  to  have  been  overruled, 
and  that  the  appeal  should  be  allowed. 

JiJiss,  L.J.— I  quite  agree  with  the 
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Master  of  the  Bolls.  To  my  mind  the 
action  is  entirely  a  novel  one.  I  have 
never  before  seen  a  declaratory  action  of 
this  kind.  It  is  either  wrong  or  it  is  un- 
necessary. It  appears  to  seek  a  declara- 
tion of  this  character :  "  If  yon  commit — 
we  do  not  say  that  yon  have  done  so,  or 
that  yon  are  going  to  do  so — ^but  if  yon 
do  commit  a  nnisance,  or  create  one  here- 
after,  which  would  have  been  the  subject 
of  sequestration  against  the  corporation 
of  Birmingham  upon  a  summary  appli- 
cation, we  desire  now  to  see  whether  we 
can  take  the  same  summary  proceeding 
against  you."  If  they  are  liable  they  are 
liable,  and  no  bill  or  action  is  necessary. 
If  they  are  liable  the  plaintiff  should  have 
applied  for  a  sequestration,  and  the  de- 
claration of  liability  would  make  no  dif- 
ference. But  it  appears  to  me  to  be  quite 
clear  that  they  are  not  liable,  because 
there  is  no  liability  under  the  decree  which 
in  any  way  attaches  upon  the  present 
defendants. 

Lush,  L.J. — I  am  of  opinion  that  the 
statement  of  claim  is  defective  in  two  es- 
sential particulars,  either  of  which  would 
be  fatal. 

In  the  first  place,  it  does  not  shew  any 
facts  which  would  amount  to  a  breach  of 
the  injunction,  even  supposing  the  defen- 
dants were  liable.  The  injunction  was 
to  restrain  the  council  of  the  borough  of 
Birmingham  from  permitting  the  main 
sewers  to  discharge  sewage  into  the  river 
Tame,  so  as  to  create  or  continue  the 
nnisance  complained  of  by  the  bill. 

Now  the  statement  is  simply  that  the 
new  body  have  maintained  the  outfall 
works  under  the  former  powers,  and  have 
constructed  further  works  in  connection 
with  the  outfall  and  intercepting  works, 
and  that  since  the  time  of  taking  it 
over  from  the  borough,  the  sewage  has 
drained  or  passed  into  the  river  Tame. 
That  may  be  perfectly  true,  and  yet  no 
nuisance  whatever  created.  There  is  not 
a  word  about  its  being  suffered  to  pass  in 
in  such  a  condition  as  to  be  injurious  to 
health,  or  so  as  to  create  a  nuisance.  It 
is  quite  consistent  with  all  that,  that  it 
might  have  been  purified  so  as  not  to  be 
offensive  or  injurious  at  all,      If  that 
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stood  alone  it  would  be  an  essential  de- 
fect in  the  statement  of  claim. 

The  second  ground  is,  that  it  ahews  no 
privity  at  all  between  the  defendants  and 
the  council,  against  whom  the  injonction 
was  awarded.     Under  the  Act  in  force  at 
that  time,  the  town  council  were  the  sani- 
tary body.  Under  the  Act  of  1875  the  pre- 
sent defendants  have  become  the  sanitary 
authority  of  a  larger  districts     Now  the 
only  section  in  the  Act  of  1875  which  has 
been  appealed  to  to  shew  that  they  take 
the  obligations  which  belong  to  the  town 
council   is  the  275th  section;    bat  the 
meaning  of   that   is  obvious  when  we 
come  to  look  at  the  scheme  of  the  Act. 
The  275th  section  says    in  effect  that 
where  an  order  has  been  made  such  as 
this  order  is — ^namely,  where  what  was 
an  independent  district  has  been  mei^ged 
into  a  larger  area — all  the  liabilities,  obli- 
gations and  property  attaching  to  or  vested 
m  that  former  district,  which,  if  it  had 
remained  independent,   wonld  have  he- 
longed  to  it,  snail,  so  soon  as  tiie  order 
is  made,  pass  to — ^that  is,  all  the  obliga- 
tions and  liabilities  constituted  by  the 
Act  shall,  so  soon  as  the  order  is  made, 
pass  to — and  vest  in  the  larger  body. 
That  is  all  it  says.    Ab  has  been  already 
observed  by  the  Master  of    the  BoUs, 
the    obligation  sought    to  be    enforced 
here  is  not  one  created  by  the  Act^  and 
has  nothing  whatever  to  do  with  the  Act. 
Upon  either  of  these  grounds  I  am  of 
opinion  that  the  statement  of  claim  iB 
bad,  and  that  the  demurrer  ought  to 
have  been  allowed. 

A^j^l  accordingly  dOowed  with  eodt. 


Solicitom— P^nes,  Layton  &  Pollock,  for  r^poa- 
dentfl ;  Sharpe,  Faikers  &  Go.,  for  appelknu. 
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Lease  —  Assignment  —  Bankruptcy  of 
Assignee  —  Disclaimer  hy  Trustee  —  The 
Bankruptcy  Act,  1869,  ss,  23  and  24 — The 
Bankruptcy  Rules,  1871,  rule  28 — lUghts 
of  Lessor, 

On  an  applieaium  hy  a  trustee  under  the 
23r<2  section  of  the  Bankruptcy  Act,  1869, 
for  leave  to  disclaim,  onerous  property  of  the 
bankrupt,  the  Court  will  alone  consider 
whether  the  disclaimer  will  he  for  the  henefit 
of  the  hankrupVs  estate  and  those  interested 
in  its  administratuni,  and  will  not  take  into 
consideration  what  effect  the  disclaimer  vnll 
have  on  the  rights  and  interests  of  third 
parties;  neither  unll  it,  on  aUoicing  the 
disclaimer,  preface  the  order  with  any 
declaration  of  opinion  as  to  the  effect  of  the 
disclaimer  on  the  right  of  such  third  parties. 

Leave  to  appeal  to  the  House  of  Lords  on 
a  question  of  discretion  will  not  he  granted. 

This  was  an  appeal  from  the  decision 
of  Mr.  Begistrar  Morraj,  acting  as  Chief 
Jndge. 

On  the  2nd  of  Decemher,  1875,  the 
East  and  West  India  Dock  Company 
granted  to  A.  Hill  a  lease  of  the  Bmns- 
wick  Tap  at  Blaokwall,  for  a  term  of 
twenty-one  years  from  the  25th  of  March, 
1875,  at  an  annual  rent  of  300Z.  On  the 
same  day  A.  Hill  assigned  the  lease  to  B. 
Clarke  in  consideration  of  a  premiam  of 
1,1502.,  and  B.  Clarke  oovenanted  to  pay 
the  rent  and  perform  the  covenants  of  the 
lease,  and  to  indemnify  A.  Hill  against 
the  payment  of  the  rent  and  the  perform- 
ance of  the  covenants.  On  the  3rd  of 
December,  1875,  B.  Clarke  executed  an 
under-lease  of  the  property  to  Truman  & 
Co.,  for  the  residue  of  the  original  term, 
less  the  last  three  days,  by  way  of  mort- 
gage to  secure  an  advance  of  1,0002.  made 
by  them  to  him. 

On  the  10th  of  February,  1881,  B. 
Clarke  filed  a  liquidation  petition,  under 
.  which  a  trustee  was  appointed. 


On  the  12th  of  March,  A.  Hill  served 
the  trustee  with  the  usual  notice  under 
the  24th  section  of  the  Act,  requiring  him 
to  decide  whether  he  would  disclaim  the 
lease  or  not.  The  trustee  thereupon  ap- 
plied to  the  Court  under  the  28th  rule  of 
the  Bankruptcy  Bales,  1871,  for  leave  to 
disclaim.  Notice  of  the  application  was 
served  upon  the  company,  upon  A.  Hill, 
and  upon  Truman  &  Co. 

The  application  was  heard  by  Mr. 
Begistrar  Murray,  acting  as  Chief  Judge, 
on  the  9th  of  April,  and  was  opposed  by 
the  company  on  the  ground  that,  as  by 
section  23  of  the  Bankruptcy  Act,  1869, 
the  lease,  when  disclaimed,  was  to  be 
deemed  to  have  been  surrendered  as  from 
the  date  of  the  appointment  of  the  trustee, 
the  efiect  of  the  disclaimer  would  be  to 
destroy  their  remedies  under  the  original 
lease  against  A.  Hill,  their  lessee.  They 
offered,  however,  to  undertake  not  to  sue 
the  trustee  upon  the  covenants  in  the 
original  lease,  or  to  make  any  claim 
against  Clarke's  estate,  but  they  declined 
to  indemnify  the  trustee  or  Clarke's  estate 
against  any  claim  by  A.  Hill  under 
Clarke's  covenants  to  indemnify  him. 
Truman  &  Co.  also  opposed  the  applica- 
tion on  the  ground  that  the  disclaimer 
would  destroy  their  security  and  enable 
the  Dock  Company  to  eject  them  if  they 
should  take  possession  of  the  leasehold 
premises. 

Pending  the  hearing  of  the  application 
to  the  Begistrar,  the  decision  of  the  Court 
of  Appeal  in 

SmaUey  v.  Hardiiige,  50  Law  J.  Bep. 
Q.B.  367 ;  Law  Bep.  6  Q.B.  D. 

371, 
removed   the    ground  of  the    objection 
raised  hy  Truman  &  Co. 

The  Begistrar  gave  leave  to  disclaim 
and  the  company  appealed. 

Mr.  Kekewich  and  Mr,  M.  W.  Latham, 
for  the  appellants. — A  sub-lease  is  not 
affected  by  a  disclaimer — 

Smalley  v.  Hardinge  (uhi  supra) ; 
but  the  same  arguments  do  not  apply 
where  a  lessee  has  assi^;ned  his  entire 
interest.  The  question  is  whether  the 
effect  of  the  disclaimer  will  be  to  destroy 
the  lease  altogetiier.    If  so,  our  right  of 
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Buing  the  original  lessee  will  be  gone,  and 
that  will  be  an  injury  to  as  which  shonld 
not  be  allowed.  Under  the  23rd  section 
the  Court  has  a  discretion,  and  must  look 
at  all  existing  equities  and  do  justice 
between  all  parties.  If  the  effect  of  the 
disclaimer  is  to  destroy  our  rights  against 
the  original  lessee,  we  submit  that  it  ought 
not  to  be  allowed,  or  only  upon  terms 
such  as  we  have  offered,  as  was  done  in 

hi  re  WUson,  Law  Rep.  13  Eq.  186  ; 
or  that  the  Court  should  insert  in  the 
order  a  declaration  that  leave  to  disclaim 
was  g^nted  without  prejudice  to  our 
rights — 

Ex  parte  Faierson^  Law  Bep.  11  Ch. 
D.  908. 
The  intention  of  the  Act  is  to  relieve 
the  bankrupt's  estate   and  the  trustee 
from  future  but  not  existing  liabilities, 
and  the  original  lessee  will  not  be  damni- 
fied, as  he  can  prove  for  his  liability  under 
his  covenants  as  a  provable  debt. 
They  also  referred  to 

Smyth  v.  North f  41  Law  J.  Bep.  Exch. 

103  ;  Law  Bep.  7  Exch.  242 ; 
O'Farrell  v.   Stevenson,  4  Ir.  Com. 

Law  Bep.  715 ; 
Ex  parte  Buxton,  Law  Bep.  15  Ch. 
D.  287. 
Mr,  Cookaon  and  Mr,  McSmnney,  for 
Hillf  and  Mr,   H.  Beed,  for  the  trustee, 
were  not  called  upon. 

Mr,  Gregory  watched  the  case  for 
Truman  &  Co. 

The  Lobd  Chancsllob  (Lord  Sbl- 
bobnb). — The  Court  do  not  think  that 
this  order  ought  to  be  disturbed.  With 
regard  to  the  28th  rule,  which  has 
been  referred  to,  which  undoubtedly 
calls  upon  this  Court  to  exercise  some 
judgment  as  to  the  propriety  of  dis- 
claiming, it  appears  clear  that  that  rule 
was  made  only  under  the  authority  of 
the  78th  section,  which  says  that  rules 
of  Court  may  be  made  for  the  effectual 
execution  of  this  Act,  and  of  the  objects 
thereof,  and  the  r^ulation  of  the  practice 
and  procedure  of  bankruptcy  petitions, 
and  the  proceedings  therein.  Therefoi*e 
this  rule  was  evidently  made  for  the 
effectual  execution  of  the  23rd  section  of 
the  Aot^  and  of  the  objects  of  that  section. 


[N.8. 
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What  were  those  objects  ?  It  appeals  to 
the  Court  that  those  objects  were  to  cut 
short  by  disclaimer  all  liability  of  the 
bankrupt's  estate  in  the  classes  of  cases 
which  are  there  referred  to,  which  include 
beyond  all  question  future  liabilities 
under  leases.  It  was  to  cut  it  short  hy 
disclaimer,  leaving  any  person  injured  l^ 
the  operation  of  the  section  to  prove,  for 
what  he  could  establish  as  the  value  of 
the  injury,  under  the  bankruptcy.  On 
the  £a.ce  of  the  section  it  appears  to  us 
that  the  power  given  by  it  is  to  be 
exercised  with  a  view  to  the  administra- 
tion in  bankruptcy  of  the  bankrupt's 
estate  and  for  the  benefit  of  all  persons 
interested  in  that  administration.  There- 
fore, if  in  a  particular  case  it  appears 
clear  that  looking  at  that  object  alone  the 
disclaimer  ought  to  be  allowed,  the  Court 
will  be  introducing  considerations  foreign 
to  the  purpose  of  the  Legislature  if^  for 
collateral  reasons  connected  with  Uie 
position  of  other  persons,  it  should  refuse 
to  allow  it,  and  leave  on  the  bankrupt's 
estate  a  burden  to  bo  worked  out  which, 
under  that  section,  might  be  got  rid  of  by 
disclaimer,  if  those  collateral  oonsidera- 
tions  did  not  prevail.  Then  we  must  oon- 
sider  how  that  applies  in  the  present  case. 
In  the  present  case  no  suggestion  has 
been  made  that  there  is  any  reason  for 
not  allowing  the  disclaimer,  which  is 
allowed  by  the  order  under  appeal,  except 
the  interest  of  the  lessor  as  between 
himself  and,  not  the  bankrupt's  estate, 
but  another  person  by  whom  the  lease 
was  assigned  to  the  bankrupt;  and  the 
proposition  really  comes  to  this,  that  the 
Court  ought  never  to  allow  a  disclaimer 
under  this  section  where  the  bankrupt  is 
the  assignee  of  a  lease  and  where  the 
lessor  is  willing  to  offer  such  an  under- 
taking as  has  now  been  offered  to  the 
Court.  Well,  that  is  a  startling  proposi- 
tion to  be  suggested  as  a  matter  of  law, 
and  if  we  were  to  say  that  the  Court  is 
bound  to  exercise  its  discretion  in  that 
way  it  comes  to  laying  down  a  law  not 
only  not  discoverable  from  the  2drd 
section,  but,  to  my  mind,  very  inconsistent 
with  the  policy  which  is  expressed  on  the 
face  of  it.  TPor  how  would  it  work  ?  The 
whole  application  is  founded  upon  the 
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apprehension  that,  notwithstanding   the 
views  of  the  effect  of  snch  a  disclaimer 
as  this,  which  were  expressed  by  learned 
Judges,  the  majority  of  the  Court  in  the 
case  of  Stnytk  v.  North,  and  by  at  least 
one  most  eminent  Judge  of  this  Court — 
the  late  Lord  Justice  James,  in  the  case 
of  Ex  parte  Walton  (1) — it  may  possibly 
be  held  iu  some  other  jurisdiction,  that  the 
effect  of  such  a  disclaimer  as  this  is  to  re- 
lieve the  original  lessee,  who  has  assigned 
the  lease  to  the  bankrupt,  from  all  liabilities 
upon  his  covenants  with  the  lessor,  exactly 
in  the  same  way  as  if  there  had  been  an 
actual  surrender  accepted  by  the  lessor. 
The  whole  application  is  found  upon  the 
suggestion  that  it  may  possibly  be  so  held, 
and  we  must,  therefore,  address  ourselves 
to  the  alternative  view  :  First,  that  view 
of  the  law  which  was  taken  by  the  two 
judges  in  Smyth  v.  Norths  and  at  least  by 
Lord  Justice  James  in  this  Court  in  Ex 
parte  Waltmi  (1) ;  and  secondly,  to  the 
hypothesis,  if  that  view  is  not  right.     If 
the  view  taken  by  the  majority  of  the 
Judges  in   Smyth  v.    North    and  Lord 
Justice    James    is    correct — and    I    am 
certainly  not  going  to  express  or  intimate 
any  opinion  to  the  contrary — this  appeal 
is  wholly  unnecessary,  because  the  con- 
sequences apprehended  would  not  follow 
from  the  disclaimer.  But  if,  on  the  other 
hand,  that  view  is  not  correct,  then  we 
are  asked  to  refuse  leave  to  disclaim  solely 
for  the  purpose  of  leaving  the  bankrupt's 
estate    under    the    burden    of    onerous 
covenants,  and  so  forth,  from  which  it 
would  be  relieved  according  to  the  express 
object  and  policy  of  the  23rd  section  if 
the  disclaimer  took  place.     In  one  view 
the  order  made  and  appealed  from  is 
innocuous  to  the  appellant,  and  therefore 
onght  not  to  bo  disturbed.     In  the  other 
view  it  would  be  against  the  policy  of  the 
statute  to  disturb  it.     We  cannot  think 
that  the  undertaking  offered  is  either  one 
which  the  Court  is  upon  any  principle 
bound   to  be  satisfied  with,  or  that  it 
would  practically  answer  the  purpose  of 
the  sections  if  the  apprehension  introduced 
by  the  appellant  is  correct,  for  it  would 
in  that  view  leave  the  bankrupt  still  under 
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liability  to  the  person  who  made  the 
assignment  to  him  from  which  he  would 
be  relieved  if  the  disclaimer  were  allowed. 
And  with  regard  to  the  suggestion  that 
was  made  that  we  should  introduce  a 
declaration  as  to  the  effect  of  a  disclaimer, 
not  quoad  the  bankrupt's  estate,  but  as 
between  the  lessor  and  a  third  party,  into 
our  order,  as  the  reason  for  affirming  the 
order  which  has  been  made,  I  have  only 
to  say  that,  without  in  the  least  expressing 
or  implying  any  opinion  as  to  the  pro- 
priety or  otherwise  of  any  declaration 
which  may  have  been  in  any  othei*  order, 
it  does  not  appear  to  me  to  be  either  a 
necessary  or  convenient  or  proper  course 
to  make,  on  this  occasion,  such  a  declara- 
tion as  has  been  asked.  The  appeal  will 
be  dismissed  with  costs. 

Mr,  Kekewich  asked  for  leave  to  appeal 
to  the  House  of  Lords. 

The  Lord  Guancellos. — We  all  think 
that  the  appeal  to  the  House  of  Lords 
suggested  would  be  an  appeal  from  the 
discretion  of  the  Court,  and  not  from  the 
decision  on  a  point  of  law,  because  the 
application  of  the  appellant  is  to  our 
discretion  to  prevent  an  order  being  made 
which  in  the  terms  of  the  2drd  section, 
apart  from  the  rule,  certainly  would  be 
authorised  by  law.  It  does  not  appear  to 
us  that  we  ought  to  give  leave  to  appeal 
in  any  such  case. 


Solicitors-  Freshflelds &  Williami,  for  appellanU ; 
Rogers  &  Clarluon,  for  the  tnwtee;  F.  L. 
Soames«  for  respondent  Hill ;  Hanbnry,  Hntton 
&  Co.,  for  respondents  Tmman  &  Co. 


(1)  Antct  p.  657 ;  Law  Hep.  17  CL  D.  746. 
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Bankeuptcy. 
James,  L.J. 
Baggallat,  L.J.  I  In  re  thobp;   ex  parte 
Lush,  L.J.         /  taitok. 

1881. 
May  5. 

Bankruptcy — Production  of  Docunienis 
— Discretion  of  Court — The  Banhrupf-cyActf 
1869,  s.  96. 

After  an  adjudication  in  bankruptcy  the 
bankrupt  and  his  wife  assigned  by  way  of 
mortgage  to  N,  a  policy  of  assurance  on  the 
life  of  tJie  wife^  and  alleged  to  be  the  separate 
estate  of  the  wife,  N,  assigned  the  mortgage 
to  TT.,  who  subsequently  purchased  and  took 
an  assignment  of  the  equity  of  redemption 
from  the  wife.  The  wife  died  shortly  after" 
wards.  TT.,  who  had  acted  as  the  solicitor 
of  the  wife,  on  summons  by  the  trustee  m 
bankruptcy  under  the  96th  section  of  the 
Bankruptcy  Act,  1869,  attended  before  the 
Court  and  was  exaanined  touching  tlie  bank' 
rupt^s  property,  but  refused  to  produce  the 
deeds  by  which  the  above  transactions  had 
been  carried  into  effect.  The  Registrar^ 
acting  as  Chief  Judge,  having  ordered  their 
production, — Held,  on  appeal,  that  the 
power  vested  in  the  Court  by  the  96th  sec- 
tion  was  discretionary,  and  that  the  BegiS' 
trar  had  rightly  exercised  such  discretion. 

This  was  an  appeal  from  the  decision 
of  Mr.  Registrar  Pepys,  acting  as  Chief 
Judge. 

On  the  6th  of  Febrnary,  1873,  a  policy 
of  assurance  for  4>,700Z.  on  the  life  of 
Jane  Thorp,  the  wife  of  W.  Thorp,  and 
which  had  been  effected  by  her  previoasly 
to  her  marriage,  was  assigned  to  two 
trustees  upon  trust  for  Mrs.  Thorp,  her 
executors,  administrators  and  assigns  for 
her  sole  and  separate  use,  as  part  of  her 
separate  estate,  free  from  the  debts,  con- 
trol and  engagements  of  her  then  present 
or  any  future  husband. 

On  the  Ist  of  August,  1877,  W.  Thorp 
was  adjudicated  bankrupt. 

On  the  9th  of  October,  1877,  the  policy 
was  by  a  deed  (to  which  Mr.  and  Mrs. 
Thorp  were  parties)  assigned  by  way  of 
mortgage  to  H.  Newsome.  On  the  24th 
of  June,  1878,  H.  Newsome  assigned  the 


mortgage  to  W.  Tatton,  who  was  then 
acting  as  the  solicitor  of  Mrs.  Thorp;  and 
on  the  6th  of  January,  1880,  Mrs.  Thorp 
assigned  her  equity  of  redemption  in  the 
policy  to  W.  Tatton  for  value.  Mn. 
Thorp  died  in  October,  1880.  The  exist 
ence  of  the  policy  and  the  &ct  of  its 
haying  been  mortgaged  to  H.  Newsome 
having  come  to  the  knowledge  of  the 
trustee  in  bankruptcy,  he  thereupon  sum- 
moned W.  Tatton  under  section  96  of  the 
Bankruptcy  Act,  1869,  to  attend  in  the 
Court  of  Bankruptcy  for  examination  as 
to  the  property  of  the  bankrupt.  He  at- 
tended and  was  examined,  but  refiued  to 
produce  the  deeds  of  the  9th  of  October, 
1877,  the  24th  of  June,  1878,  and  the  6th 
of  June,  1880. 

The  B^strar  ordered  them  to  be  pro- 
duced. 

W.  Tatton  appealed. 

Mr.  Winslow  and  Mr.  Dryden,  for  the 
appellant. — The  mere  fact  that  a  bankrupt 
has  executed  a  deed  does  not  of  itself 
enable  the  trustee  under  the  96th  section 
to  require  its  production.  He  cannot 
compel  its  production  unless  it  relates  to 
the  bankrupt's  trade  dealings  or  pro- 
perty, and  the  onus  is  on  the  tmstee  to 
make  out  a  prima  facie  case  that  it  does. 
Here  the  poucy  was  the  separate  property 
of  the  wife,  and  no  sufficient  ground  is 
shown  for  ordering  the  production  of 
these  deeds,  which  are  the  title-deeds  of 
the  appellant,  who  was  a  purchaaer  for 
value.  This  is  an  attempt  to  obtain  a 
fishing  investigation  of  the  i^pellant's 
title,  with  the  view  of  picking  a  hole  in  it 
if  possible. 

Mr.  Beddall,  for  the  trustee. — ^Mrs. 
Thorp  was  an  in&nt  at  the  time  of  her 
mamage,  and  at  the  time  she  executed 
the  deed  of  the  6th  of  Febraary,  1873 ;  and 
even  if  the  policy  was  her  separate  estate, 
her  husband,  she  being  now  dead,  on  taking 
out  administration  to  her  estate,  will  be 
entitled  to  the  policy  moneys ;  and,  if  it 
was  not  her  separate  estate,  then,  there 
being  no  marriage  settlement^  her  hus- 
band is  entitled  to  the  policy  moneys.  In 
either  view  of  the  case,  it  would  be  pro- 
perty devolving  on  W.  Thorp  dunng  his 
bankruptcy,  and,  if  t^e  deeds  in  questioQ 
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can  be  set  aside,  the  trnstee  will  be  en- 
titled to  the  policy  moneys.  I  submit 
therefore  that  a  good  prima  faeie  case  has 
been  made  out  for  investigating  the  "bona 
fides  of  tbe  transaction  nnder  which  the 
appellant  claims  the  policy  moneys,  and 
that  the  Registrar,  in  exercising  his  dis- 
cretion nnder  the  96th  section,  had  suffi- 
cient grounds  for  ordering  the  production 
of  these  deeds,  and  that  this  Court  will 
not  interfere  with  his  decision. 
Mr.  Wmstow^  in  reply. 

Jambs,  L.J.,  said — The  96th  section  of 
the  Bankruptcy  Act  gives  the  Gourt 
jurisdiction,  ^*  on  the  ajpplication  of  the 
trustee,  at  any  time  affcer  an  order  of 
adjudication  has  been  made  against  a 
bankrupt,  to  summon  before  it  the  bank- 
rupt,  or  his  wife,  or  any  person  whatever 
known  or  suspected  to  have  in  his  posses- 
sion any  of  the  estate  and  effects  belonging 
to  the  bankrupt,  or  supposed  to  be  indebted 
to  the  bankrupt,  or  any  person  whom 
the  Gourt  may  deem  capable  of  giving 
information  respecting  the  bankrupt,  his 
trade  dealings  or  property,  and  the  Gourt 
may  require  any  such  person  to  produce 
any  documents  in  his  custody  or  power 
relating  to  the  bankrupt,  his  dealings  or 
property."  Now  no  doubt  that  is  a  very 
unusual  power,  and  it  should  be  exercised 
with  discretion.  It  appears  to  me  that 
these  are  deeds  which  the  trustee  ought 
to  see,  and  the  production  of  which  will 
do  the  appellant  no  harm.  Prima  fade 
this  policy  was  at  one  time  the  property 
of  the  husband,  but  it  is  alleged  to  have 
been  the  separate  property  of  the  wife, 
and  the  question  whether  or  not  it  now 
belongs  to  the  trustee  in  bankruptcy  is  a 
qilestion  to  be  raised  and  decided  here- 
after. In  my  opinion  the  trustee  has  a 
right  to  ask.  What  are  the  circumstances 
under  which  yon  allege  that  this  policy 
has  not  become  the  property  of  the  faank- 
rnptP  I  think  that  the  Registrar  exer- 
cised his  discretion  rightly. 

Bao€IALI.at,  L.J.,  said — ^I  am  of  the 
same  opinion.  The  language  of  the  sec- 
tion is  wide  enough  to  cover  this  order, 
and  the  circumstances  sufficiently  justify 
the  Begistrar  in  Tm^lHng  it.    There  is  no 
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fl^onnd  for  saying  that  the  appellant  will 
be  prejudiced  oy  production  of  these 
deeds. 

Lush,  L.J.*— 'I  am  of  the  same  opinion. 


Solieitora — ^W.  Tatton,  for  appellant ;  Lomley  & 
Lmnley,  for  the  troatee. 
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G0TT0H,L.J.    y  WHBBLER  V.  LB  XARCHANT. 
1881. 

April  6. 

Practice — Discovery  amd  Production  of 
Doowments — Protection. 

The  principle  of  protecting  confidential 
commwiicaiions  is  of  a  limited  character^ 
and  is  confined  to  eommiunieations  which 
take  place  for  the  purpose  of  obtaining 
legal  advice  from  professional  persons^ 
That  principle  is  not  to  be  extended  to 
protect  communications  made  by  a  third 
party  to  a  solicitor  for  the  purpose  of 
enabling  the  solicitor  to  give  legal  advice 
to  his  client  in  a  matter  as  to  which  no 
dispute  has  arisen  and  no  litigation  is 
pending  or  contemplated. 

Production  ordered  of  letters  between  the 
solicitors  of  the  defendants  and  their  suT' 
veyor^  and  between  the  surveyor  and  the 
solicitors,  except  such  (if  any)  as  the  defen- 
dants  should  state  by  affidavit  to  have  been 
prepared  confidentially  after  dispute  had 
onsen  between  the  plaintiff  and  the  defen- 
dants, and  for  the  purpose  of  obtaining 
information,  evidence  or  legal  advice  with 
reference  to  litigation  existing  of  contemn 
plated  between  the  parties  to  the  action. 

This  action  was  brought  to  compel 
the  specific  performance  of  a  building 
agreement  between  the  plaintiff,  a  con- 
tractor, and  the  defendants,  owners  of  an 
estate  at  Willesden,  and  trustees  of  the 
will  of  a  Mr.  Brett.  His  estate  was  being 
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administered  in  an  action  of  Brett  v.  Le 
Marchant, 

The  defendants,  in  answer  to  the  usual 
order  for  production  of  doouments  in 
their  possession,  filed  an  affidavit  in  which 
they  declined  to  produce  the  documents 
contained  in  the  second  part  of  the  sche- 
dule to  the  affidavit,  "  on  the  ground  that 
many  of  them  consist  of  [instructions  and 
briefs  to  counsel,  with  their  opinions, 
notes  and  observations  and  indorsements 
thereon,  and  orders  and  copies  and  drafts 
of  orders  and  other  documents  all  in  the 
matter  of  In  re  Brett's  Estate;  Brett  v. 
Marchant^  in  which  the  estate  of  our 
testator,  George  Arthur  Brett,  deceased, 
is  being  administered  under  the  direc- 
tion  of  the  Chancery  Division  of  the 
High  Court  of  Justice ;  and  the  remainder 
of  such  documents  consists  of  confidential 
correspondence  between  ourselves  and  our 
former  solicitors,  Messrs.  Bolton,  Bob- 
bins &  Busk,  and  our  present  solicitors, 
Messrs.  Gregory,  Bowcliffes  &  Co.,  and 
our  former  estate  agent  and  surveyor, 
Mr.  Wilkinson,  and  his  agent,  Mr.  Kemp- 
thome,  and  our  present  agent  and  sur. 
veyor,  Mr.  Alderman  Ellis,  and  between 
such  solicitors  and  agents;]  and  drafts 
and  originals  of  instructions  to  counsel 
and  counsers  opinion  thereon,  accounts 
and  other  documents  in  this  action, 
wbioh  were  prepared  and  written  for  the 
purpose  of  our  defence  to  this  action,  and 
all  of  which  documents  are  privileged 
from  production." 

The  plaintiff  took  out  a  summons  for 
the  production  of  such  of  the  documents 
mentioned  above  as  are  comprised  within 
the  brackets. 

Bacon,  Y.C,  refused  the  summons  with 
costs. 

The  plaintiff  appealed. 

Mr.  Bcy^ey  and  Mr*  Seward  Briee^  for 
the  appellant. 

Mr.  Marten  and  Mr,  HaMey^  for  the  de» 
fendants. 

The  following  authorities  were  re- 
ferred to : — 

McCorguodfite  v.  Bell^  45  Law  J.  Bep. 
O.P.  329 ;    Law  Rep.  1  O.P.  D. 
471; 
Lafiyns  v.  The  FdlMand  Islanda  Oom^ 


pcMy^  4  Kay  d;  J.  34 ;  27  Law  J. 

Bep.  Ghano.  25 ; 
H&rring  v.  Olobery^  1  Ph.  91 ;  11  Law 

J.  Bep.  Ghanc.  149 ; 
Lawrence  v.  OampheU^  4  Drew.  485 ; 

28  Law  J.  Bep.  Ghanc.  780 ; 
Ma^arlan  v.  BoU^  41  Law  J.  Bep, 

Chanc.  649;    Law  Bep.  14  £q. 

580; 
Wilson  v.  The  Northampton  and  Ban* 

bury  Junction  BaikiKby  Oompamy^ 

Law  Bep.  14  Eq.  477 ; 
Minet  v.  Morgan,  42  Law  J.  Bep. 

Chanc;  627 ;  Law  Bep.  8  GhaDo. 

361; 
Walsham  v.    Stamtonj   2    Hem.  & 

M.  1; 
Oossey  v.  The  London^  Brighton  and 

South    Ooast   Baitway    Oompamy^ 

39  Law  J.  Bep.  G.P.  174;  Law 

Bep.  5  G.P.  146 ; 
Frietid  v«  7^  London,  Ohaiham  and 

Dover  Bailway  Oompany,  46  Law 

J.  Bep.  Exch.  696 ;  Law  Bep.  2 

Ex.  D.  439 ; 
Lord    WaLsingham   v.   Ooodrieke^  3 

Hare,  122 ; 
Manser  v.  Dub,  1  Kay  &  J.  451;  24 

Law  J.  Bep.  Ghanc.  497  ; 
Mostyn  v.  The  West  Mosiyn  Goal  a»d 

Iron   Oompany,    34    Law  Times^ 

N.S.  531 ; 
The  Southwarh  and  VauaiikaU  WaUr 

Oompany  v.   Quick,  47    Law   J. 

Bep.  Q.B.  258 ;  Law  Bep.  3  Q-B. 

D.  315 ; 
Hooper  v.  Oumm,  2  Jo.  A  H.  602 ; 
Boss  V.  Qibbs,  39  Law  J.  Bep.  Ghanc. 

61 ;  Law  Bep.  8  Eq.  522  ; 
Turton  v.  Barber,  43  Law  J.  Bep. 

Ghano.  468;    Law  Bep.  17  Eq. 

329. 

JssSBL,  M.B. — ks  regards  the  main 
question  in  dispute  this  appears  to  ma  aa 
attempt  on  the  part  of  the  present  re- 
spondents to  extend  the  rule  as  to  pro- 
tection from  discovery. 

It  was  fedrly  admitted  by  the  ooonsel 
for  the  responaoitB  that  no  decided  case 
could  be  produced  which  woold  cany  the 
rule  to  the  extent  they  wished  it  caziied; 
but  they  said  that,  as  a  matter  of  prin* 
dple,  it  should  be  so  extended.    Whai 


Vol.  50.] 

Wkeder  t.  Le  Marehantt  App, 

they  said  was  this,  that  docnments  com- 
municated to  the  solicitors  of  the  defen- 
dants by  third  parties,  but  not  commnni- 
cated  by  snch  third  parties  as  agents  of 
clients  seeking  advice,  shoaldbe  protected, 
becanse  those  documents  confined  in- 
formation required  or  asked  for  by  the 
solicitors,  for  the  purpose  of  enabling 
them  the  better  to  advise  the  clients. 
The  cases,  no  doubt,  go  so  far  as  to  pro- 
tect snch  documents,  where  they  have 
come  into  existence  after  litigation  com- 
menced or  threatened,  or  in  contempla- 
tion, and  when  they  have  been  made  with 
a  view  to  such  litigation,  either  for  the 
purpose  of  actually  obtaining  evidence  to 
be  used  in  such  litigation,  or  of  obtain- 
ing information  which  might  lead  to  the 
discovery  or  obtaining  of  such  evidence; 
but  it  lus  never  hitherto  been  decided 
that  documents  produced  by  a  third 
party  merely  in  answer  to  an  enquiry  by 
the  solicitor,  as  in  this  case  by  a  surveyor 
or  estate  agent,  are  privileged  from  pro- 
duction. 

It  does  not  appear  to  me  to  be  neces- 
sary either  upon  the  true  consideration  of 
the  principle  which  regulates  this  privilege, 
or  for  the  purpose  of  the  convenience  of 
mankind,  so  to  extend  the  rule.  In  the 
first  place,  what  is  called  the  principle  is 
of  a  very  limited  character.  It  does  not 
protect  all  confidential  communications 
which  a  man  must  necessarily  make  in 
order  to  obtain  advice,  even  when  neces- 
sary for  the  protection  of  his  life  or  of 
his  honour,  to  say  nothing  of  his  fortune. 
There  are  many  communications  which 
must  be  made,  because  without  them  the 
ordinary  business  of  life  cannot  be  car- 
ried on,  and  yet  tl^ey  are  not  protected. 
Ab  I  have  said  in  the  course  of  the  argu- 
ment, the  communication  made  to  a 
medical  man,  whose  advice  is  sought  by 
a  patient,  with  respect  to  the  probable 
origin  of  the  disease  as  to  which  he  is 
consulted,  and  which  must  necessarily  be 
made  in  order  to  enable  the  medical  man 
to  advise  or  to  prescribe  for  the  patient^ 
is  not  protected.  Communications  made 
to  the  priest  in  the  confessional,  on 
matters  perhaps  considered  by  the  peni- 
tent to  be  more  important  even  than  the 
care  of  his  life  or  his  fortune,  are  not 


MIOHABIiMAS  1880  to  VICRAELMJkB  1881. 


795 


protected.  Oommunications  made  to  a 
friend  with  respect  to  matters  of  the  most 
delicate  nature,  on  which  advice  is  sought 
with  respect  to  a  man's  honour  or  reputa- 
tion, are  not  protected.  Therefore  it 
must  not  be  supposed  that  there  is  any 
principle  which  says  that  every  confident 
tial  communication  which,  in  order  to 
carry  on  the  ordinary  business  of  life, 
must  necessarily  be  made,  is  protected. 
The  protection  is  of  a  very  limited  cha- 
racter.  It  is  a  protection  in  this  country 
restricted  to  the  obtaining  the  assistance 
of  lawyers,  as  regards  the  conduct  of 
litigation  or  the  rights  to  property.  It 
has  never  eone  beyond  the  obtaining  legal 
advice  and  assistance;  and  all  things 
reasonably  necessary  in  the  shape  of 
communication  to  the  legal  advisers  are 
protected  from  production  or  discovery^ 
in  order  that  that  legal  advice  may  be 
obtained  safely  and  sufficiently. 

Now,  keeping  that  in  view,  what  has 
been  done  is  this.  The  actual  cooununi- 
cation  to  the  solicitor  by  the  client  is,  of 
course,  protected,  and  it  is  equally  pro- 
tected whether  that  conmiunication  is 
made  by  the  client  in  person  or  by  an 
agent  on  behalf  of  the  client,  and  whe- 
ther made  to  the  solicitor  in  person  or 
to  a  clerk  or  subordinate  of  the  solicitor, 
who  acts  in  his  place  and  under  his 
direction.  Again,  with  the  same  view, 
the  evidence  obtained  by  the  solicitor,  or 
by  his  direction,  or  at  his  instance,  even 
if  obtained  by  the  client,  is  protected  if 
obtained  after  litigation  has  been  com- 
menced or  threatened,  or  with  a  view  to 
the  defence  or  prosecution  of  such  litiga- 
tion. So,  again,  it  does  not  matter  whe- 
ther the  advice  is  obtained  from  the 
solicitor  as  to  a  dealing  which  is  not  the 
subject  of  litigation.  What  is  protected 
is  the  communication  necessary  to  obtain 
legal  advice.  It  must  be  a  communica- 
tion made  to  the  solicitor  in  that  cha- 
racter and  for  that  purpose.  But  what 
we  are  asked  to  protect  here  is  this :  The 
solicitor  being  consulted  in  a  matter  as 
to  which  no  dispute  has  arisen,  thinks  he 
would  like  to  know  some  further  feuste 
before  giving  his  advice,  and  applies  to  a 
surveyor  to  tell  him  what  the  state  of  a 
given  property  is,  or  information  of  that 
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character,  aud  it  is  said  that  information 
given  in  answer  to  sach  application 
ought  to  be  protected  because  it  is  de- 
sired or  required  bj  the  solicitor  in 
order  to  enable  him  the  better  to  give 
legal  advice.  It  appears  to  me  that  is 
not  only  extending  the  rule  beyond  what 
has  been  previously  laid  down,  but  be- 
yond what  necessity  warrants.  It  has 
never  yet  been  found  in  practice— and  the 
rule  as  to  protection  is  now  very  old — 
that  these  documents  require  protection. 
The  idea  that  these  documents  require 
protection  is  one  which  has  been  started, 
if  I  may  say  so,  for  the  first  time  to-day  ; 
and  I  think  the  best  proof  that  the 
necessities  of  mankind  have  not  been 
supposed  to  require  this  protection  is 
that  it  has  never  been  asked.  It  seems 
to  me  that  we  ought  not  to  carry  the 
rule  any  further  than  it  has  been  carried. 
It  is  a  rule  invented  and  maintained  only 
for  the  purpose  of  enabling  a  man  to 
obtain  legal  advice  with  safety.  That 
rule  does  not,  in  my  opinion,  require  to 
be  carried  further,  and  therefore  I  think 
this  appeal  ought  to  be  allowed. 

Bkbtt,  L.J. — The  proposition  laid  be- 
fore us  for  approval  is,  that  where  one 
of  the  parties  to  an  action  has  in  his 
possession  or  control  documents  which 
passed  between  his  solicitor  and  third 
parties,  and  which  contain  either  infor- 
mation or  advice,  those  documents  are 
protected  in  his  hands  from  inspection 
on  the  ground  that  they  are  documents 
which  passed  between  the  solicitor  and 
the  third  party  for  the  purpose  of  ena- 
bling the  solicitor  to  give  legal  advice  to 
his  client,  although  such  information  and 
advice  was  obtained  by  the  solicitor  for 
that  purpose  at  a  time  when  there  was 
no  litigation  pending  between  the  parties 
nor  any  litigation  contemplated.  It  seems 
to  me  that  that  proposition  cannot  be 
acceded  to.  It  is  beyond  any  rule  which 
has  ever  been  laid  down  by  the  Court, 
and  it  seems  to  me  that  it  is  beyond 
the  principle  of  the  rules  which  have 
been  laid  down.  The  rule  as  to  the 
non-production  of  communications  be- 
tween solicitor  and  client  is  a  rule  which 
has  been  determined  upon  as  a  matter  of 
general  or  public  policy.    It  is  confined 


entirely  to  oommmiicationB  wbidi  take 
place  with  a  view  to  obtaining  legal 
advice  from  professional  persons.  It  is 
so  confined  in  terms,  it  seems  to  me  it 
is  so  confined  in  principle,  and  it  does 
not  extend  to  the  soggested  case. 

It  was  said,  however,  that  there  were 
two  cases  which  gave  colour  to,  although 
they  were  not  absolnte  decisions  in  favour 
of,  the  proposition.  One  was  the  case  of 
Maatyn  v.  Tke  Wed  Mostyn  Ooal  Oompam^. 
When  that  is  looked  at  it  gives  no  ooloiir 
at  all  to  the  present  saggeation.  The 
other  case  was  the  case  of  WiUan  t.  Tke 
Northampton  omd  Banbury  JuncHon  Cam- 
pany^  before  Yioe-Chancellor  Malins.  I 
think  that,  probably  inadvertently,  some 
documents  were  shut  out  from  production 
in  that  case,  which  were  of  siiclia  ohancter 
that,  if  the  decision  really  intended  io 
shut  them  out^  it  might  g^ive  ooloor  to 
the  proposition  now  contended  for.  Bat 
if  that  is  so  in  that  case,  with  deferenoe, 
I  think  that  case  was  wrong. 

There  is  no  authority  and  there  is  no 
principle  which  obliges  us  to  extend  the 
doctrine  to  the  extent  now  contended  for. 

Cotton,  L.J. — ^The  only  contest  here 
is  whether  the  plaintiff  can  compel  the 
defendants  to  produce  certain  communi- 
cations  which  took  place  between  the 
solicitor  of  the  defendants  and  their 
surveyor,  and  between  the  surveyor  and 
the  solicitor.    We  are  asked  to  do  so. 

Now  I  must  confess  myself  that  there 
is  a  little  difficulty  in  my  mind  in  dealing 
with  the  matter,  because  we  do  not  know, 
there  being  no  decided  case  admittedly 
on  the  point,  in  what  way  the  defendants 
intend  to  put  their  claim  for  protection. 
We  have  not  an  affidavit  by  them,  stating 
the  exact  circumstances  under  which 
these  communications  passed,  or  on  what 
ground  they  seek  to  protect  them.  It  is 
put,  as  I  understand,  in  two  ways.  It  is 
said,  communications  between  a  client 
and  his  legal  advisers,  for  obtaining  legal 
advice,  are  privileged ;  and  thmforo 
any  communication  between  the  repre- 
sentatives of  the  client  and  the  solimtor 
must  be  also  privileged.  That  is  a  ^- 
lacious  use  of  the  word  *'  representatiTes.^' 
If  the  representatiTe  is  a  person  eoir 
ployed  as  an  agent  on  the  part  of  the 
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dient  to  obtain  the  legal  advice  of  the 
Bolioitor,  of  coarse  he  stands  in  exactly 
the  same  position,  as  regards  protection, 
as  the  client,  and  his  communications 
with  the  solicitors  stand  in  the  same 
position  as  the  communications  of  the 
principal  with  his  solicitor.  But  these 
persons  were  not  represeutatiyes  in  that 
sense.  Thej  were  representatives  in  this 
sense,  that  thej  were  employed  on  behalf 
of  the  clients,  the  defendants,  to  do  cer- 
tain work,  but  that  work  was  not  the 
oommunicating  with  the  solicitors  to 
obtain  legal  advice.  So  their  communi- 
cations cannot  be  protected  on  the  ground 
that  they  are  communicationa  between 
the  client  by  his  representatives  and  the 
solicitor. 

In  fact,  the  proposition  of  the  defen- 
dants comes  to  this,  that  all  communica- 
tions between  a  solicitor  and  a  third 
person,  in  the  course  of  his  advising  his 
client,  are  to  be  protected. 

It  was  conceded  that  there  was  no  case 
that  went  that  length,  and  the  question 
is,  whether  we  ought,  in  fully  developing 
the  principle,-  with  all  reasonable  conse- 
quences, to  protect  such  documents. 
Hitherto  such  communications  have  been 
protected  only  when  they  have  been 
made  in  contemplation  of  some  litigation, 
or  for  the  purpose  of  giving  advice  or 
obtaining  evidence  with  reference  to  it. 
And  that  is  reasonable,  because  then  the 
solicitor  is  preparing  for  the  defence,  or 
for  bringing  the  action  and  all  communi- 
cations he  makes  for  that  pi^rpose,  and 
the  communications  made  to  fiim  for  the 
purpose  of  giving  him  the  information 
are,  in  fisMst,  the  brief  in  the  action,  and 
ought  to  be  protected. 

But  here  we  are  asked  to  extend  the 
principle  to  a  very  different  class  of  cases, 
and  it  is  not  necessary,  in  order  to  enable 
persons  freely  to  communicate  with  their 
solicitors  and  obtain  their  legal  advice, 
which  is  thefoundation  of  the  rule,  thatany 
privilege  should  be  extended  to  communi- 
cations such  as  these,  even  assuming  they 
are,  and  the  defendants  could  so  state  on 
oath,  communications  between  the  solicitor 
and  third  parties  (for  they  must  be  treated 
as  third  parties),  whilst  he  was  advising 
his  client,  and  with  a  view  to  the  .matter 
on  which  he  had  to  advise  his  client. 
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In  my  opinion,  the  plaintiff  is  entitled 
to  have  production  of  these  documents, 
as  to  which  the  contest  has  arisen. 

The  order  made  was  as  follows  :— 
Order  for  production  of  the  docwnerUs 
of  which  the  plaintiff  claims  pro* 
duction^  except  such  (if  any)  as  the 
defendants  shaU  state  by  affidamt 
to  have  been  prepared  confidentially 
after  dispute  had  aarisen  between  the 
plaintiff  and  defenda/fUSj  and  for 
the  purpose  of  obtaining  vnformO' 
tion^  evidence  or  legal  advice  with 
reference  to  litigation  existing  or 
contemplated  between  the  parties  to 
this  action. 


Solicitors — ^Bozall  &  Boxall,  for  appellant; 
Gregory,  Bowdiffea  &  Co.,  for  respondents. 


[IN  THE  COUBT  OF  APPEAL.] 

Bankbuftot.     V 

Selbobne,  L.O. 

Brbtt,  L.J.       I        In  re  bannistib  ; 

Cotton,  L.  J.     f        ex  parte  valb. 

1881. 
July  15,  16,  29., 

Judgtnent  Creditor — Elegit — Notice  of 
Act  of  Bankruptcy  after  Seizure  but  before 
Inquisition  —  Protected  Transaction — Act 
of  Bankruptcy  —  The  Bankruptcy  Act^ 
1869,  ss.  6  (sub'S.  5),  87,  95  (sub-s.  3). 

A  delivery  of  goods  seized  by  the  sheriff 
under  an  elegit^  to  the  execution  creditor  at 
the  value  appraised  by  the  jury^  is  a  sale 
withm  the  meaning  of  stib- section  3  of  sec- 
Hon  95  of  the  Ba/nkruptcy  Act^  1869 ;  and 
such  a  seizure  and  sale^  when  perfected, 
withotU  notice  of  any  act  of  bankruptcy 
committed  prior  to  the  seizure,  is  a  prO" 
tected  transaction. 

This  was  an  appeal  from  the  decision 
of  Mr.  Registrar  Murray,  acting  as  Chief 
Judge  in  Bankruptcy. 

On  the  29th  of  December,  1880,  a  pneti- 
tion  in  bankruptcy  was  presented  against 
G.  Bannister,  a  trader,  grounded  on  an 
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act  of  bankrnptcy  committed  by  him  on 
the  previous  15tn  of  December,  and  the 
hearing  of  the  petition  was  adjourned 
to  the  25th  of  January. 

In  the  meantime  the  Betford  and  Bas- 
setlaw  Loan  and  Investment  Company 
brought  an  action  and  recovered  judg- 
ment on  the  2Ist  of  January,  1881, 
against  G.  Bannister  for  300Z.  and  costs. 

On  the  22nd  of  January  the  company 
issued  a  writ  of  elegit^  under  which  the 
sheriff  on  the  24th  of  January  seized 
goods  of  Bannister. 

On  the  25th  of  January  the  hearing 
of  the  bankruptcy  petition  was  again 
adjourned  to  the  15th  of  February,  when 
adjudication  took  place. 

On  the  2nd  of  February  G.  Bannister 
filed  a  liquidation  petition.  '^i'l  •  '  '^ 

On  the  10th  of  February  the  sheriff 
held  an  inquisition  under  the  writ  of 
elegit^  and  the  goods  that  had  been  seized 
were  delivered  at  their  appraised  value 
to  the  company  in  satisfaction  pro  Umto  of 
their  judgment  debt  and  costs. 

At  the  time  of  the  seizure  and  inquisi- 
tion the  company  had  no  notice  of  the 
act  of  bankruptcy  committed  on  the  15th 
of  December,  nor  of  the  proceedings 
under  the  bankruptcy  petition ;  but  they 
had  notice  of  the  liquidation  petition, 
on  the  5th  of  February. 

The  trustee  in  bankruptcy  claimed  the 
goods  that  had  been  delivered  to  the 
company  under  the  writ  of  elegit^  on  the 
ground  that  the  transaction  was  not  pro- 
tected by  the  95th  section  (sub-section  8) 
of  the  Bankruptcy  Act,  1869. 

The  Begistrar  held  that  the  transaction 
was  protected.    The  trustee  appealed. 

Mr.  E.  0.  WiU%8  and  Mr.  J.  A.  B. 
McOonnell,  for  the  appellant. — Assuming 
that  the  judgment  creditor  had  no  notice 
of  any  act  of  bankruptcy  when  the  in- 
quisition took  place  under  the  ehgit,  still 
it  was  not  a  protected  transaction,  because 
it  was  not  an  execution  perfected  by 
seizure  and  sale  within  the  meaning  of 
the  95th  section.  The  same  words  occur 
in  the  87th  section,  and  have  been  held 
not  to  apply  to  a  writ  of  elegit — 

Ex  parte  Abbott^  Ante,  p.  80 ;  Law 
Bep.  15  Gh.  D.  447. 


That  decision  govems  this  case.  Forthert 
the  delivery  of  goods  by  the  sheriff 
under  the  eilegU  to  the  execution  creditor 
at  the  value  appraised  by  the  jurv  is  not 
"  a  sale  "  within  the  meaning  of  the  3rd 
sub-section  of  the  95th  section.  The 
word  "  sale  "  in  that  sub-section  meani 
such  a  sale  as  is  contemplated  by  the 
87th  section,  namely,  when  money  is  paid 
to  the  sheriff  as  the  price  of  the  goods. 
The  mere  delivery  of  the  goods  in  satis- 
faction of  the  debt  is  not  a  sale.  Lastly, 
even  if  proceedings  under  an  degii  aie 
equivalent  to  a  sale,  yet  the  creditor  had 
notice  of  the  liquidation  petition  before 
the  inquisition  took  place.  It  is  true  that 
in 

Ex  parte  SohuUe^  Law  Bep.  9  Cfaano. 
409, 
Mellish,  L.  J.,  held  that  the  act  of  bank- 
ruptcy intended  by  the  95th  section 
was  an  act  of  bankruptcy  committed 
prior  to  the  seizure.  Bat  the  seotioa 
says  '*  any  act  of  bankruptcy."  We  sub- 
mit, therefore,  that  that  Sictum  of  MeU 
lish,  L.J.,  is  wrong,  and  must  be  ovei> 
ruled. 

Mr.  OhcumeU,  for  the  judgment  credi* 
tor. — ^The  87th  section  does  not  u^plj  at 
all,  and  it  differs  from  the  95th  section  in 
this,  that  under  the  87th  section  the  nle 
must  be  one  by  which  the  proceeds  come 
into  the  hands  of  the  shenff,  but  under 
the  95th  section  the  sale  need  not  be  one 
in  which  money  must  come  into  the 
hands  of  the  sheriff.  The  question  is, 
whether  what  was  done  under  the  degti 
was  a  "  seizure  and  sale  '*  within  the  95th 
section.  I  submit  it  was.  The  inquisi- 
tion was  a  sale.  What  the  sheriff  has  to 
do  is  to  "  deliver  the  goods  to  t^e  credi- 
tor at  a  reasonable  price."  Thatistiie 
usual  form  of  the  writ.  Then  the  jniy 
assess  the  price,  and  thereupon  the  goods 
become  the  proper  goods  of  the  creditor, 
but  the  price  is  not  paid  to  the  sheriff, 
but  is  assessed  in  money,  and  is  set  off 
in  account  in  settlement  and  payment  of 
the  debt.  I  submit  that  such  a  proceed- 
ing is  undoubtedly  a  sale.  Blaekstone'B 
definition  of  a  sale  is  **a  transmatatioa 
of  property  in  consideration  of  some 
price."  Those  words  apply  to  this  trans- 
action.   Then,  as  to  what  act  of  hank* 
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raptoy  will  defeat  the  title  thus  acqaiFed 
by  an  execntion  oreditor,  the  goiding 
words  of  the  eection  are  "  any  prior  act 
of  bankruptcy,"  and  mean  any  act  of 
bankruptcy  committed  prior  to  the 
seizure  under  the  ele^t^  and  available  for 
adjudication,  and  not  any  act  of  bank- 
ruptoy  committed  subsequent  to  the 
seizure— 

Ex  parte  ViUa/rs^  43  Law  J.  Bep. 

Bankr.  76;   hskw  Bep.  9  Ohanc. 

432; 
Ex  parte  Bock^    40    Law    J.  Bep. 

Bankr.   70;   Law  Bep.  6  Chano. 

795; 
Ex  parte  Sehulte  (vhi  stipra'), 
Mr.  E.  0,  Willis,  in  reply.— The  whole 
point  is  this,  that  the  wonl  "  sale,"  which 
occurs  in  the  6th  section  (sub-section  5), 
the  87th  section,  and  the  95th  section 
(sub-section  3)  of  the  Bankruptcy  Act, 
1869,  means  a  sale  under  which  money 
is  handed  over  to  the  sheri£f.  A  seizure 
under  an  elegit  is  perfected  by  an  inquisi- 
tion and  handing  over  of  goods,  and  has 
never  been  held  to  be  an  act  of  bank- 
ruptcy. I  submit  that  an  elegit  was  not 
in  the  contemplation  of  the  Legislature 
when  the  Act  was  passed. 

Our,  adv^  tmlt. 

The  judgment  of  the  Court  was  (on 
July  29)  delivered  by 

The  Lord  Ghanobllob. — The  question 
in  this  case  is,  whether  an  execution 
creditor,  to  whom  goods  of  the  bankrupt 
were  appraised,  and  delivered  by  the 
sheriff  under  a  writ  of  elegit,  issued  sub- 
seqnentlv  to  the  act  of  bankruptcy  on 
which  the  adjudication  was  founded,  but 
before  the  adjudication,  is  protected  by 
the  95th  section  of  the  Bankruptcy  Act 
of  1869  (sub-section  3),  against  the  title 
hy  relation  of  the  trustee  in  bankruptcy. 
The  decision  of  the  Begistrar  was  in 
favour  of  the  execution  creditor,  and  the 
appeal  is  by  the  trustee  against  that 
decision.  The  95th  section  does  not  pro- 
tect the  creditor  unless  the  execution  had 
been  "  executed  in  good  fBith  by  seizure 
and  sale  before  the  date  of  the  order  of 
adjudication,"  nor  if  the  creditor  "had 
at  the  time  of  the  execution  being  exe- 
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cuted  by  seizure  and  sale  notice  of  any 
act  of  bankruptcy  committed  by  the 
bankrupt,  and  available  against  hun  for 
adjudication."  The  title  of  a  creditor  to 
whom  at  his  election  goods  seized  at  an 
elegit  are  appraised  and  delivered  by  the 
sheriff  is  by  the  statute  13  Edward  1.  c. 
18,  and  not  by  contract.  Bat  the  effect 
of  the  delivery  is  to  transfer  the  owner- 
ship of  the  goods  from  the  debtor  to  the 
creditor,  at  a  price  ascertained  by  the 
appraisement,  so  that,  if  substance  is  re- 
gu^led,  it  is  equivalent  to  a  sale  to  the 
creditor  under  a  fieri  facias  or  seques- 
tration. In  Ex  paaie  Abbott  it  was  held 
that  such  a  delivery  of  goods  under 
an  elegit  was  not  a  sale  within  the  mean- 
ing of  section  87  of  the  Act  of  1869. 
The  introductory  words  of  that  section, 
"where  the  goods  of  any  trader  have 
been  taken  in  execution  in  respect  of  a 
judgment  for  a  sum  exceeding  50^.  and 
sold,"  were  held  to  be  limited  by  the 
subsequent  context  to  sales  under  which 
the  sheriff  (or  the  proper  officer  of  a 
County  Court)  would  be  entitled  to  re- 
ceive the  proceeds  of  sale.  If  there  had 
been  no  section  in  the  Act  material  to 
this  question  except  the  87th  and  the  95th 
(the  latter  of  which  is  expressly  made 
subject  to  the  provisions  of  the  former) 
I  should  have  doubted  whether  the  word 
"  sale  "  in  the  latter  section  ought  to  be 
extended  to  any  mode  of  transferring  the 
property  in  goods  under  an  execution  or 
attachment  which  was  not  within  the 
word  "  sold,"  as  used  in  the  former, 
especially  as  a  statutory  transfer  by  elegit 
is  not,  either  in  the  statute  from  which 
its  effect  is  derived,  nor  (as  far  as  I 
know)  in  the  technical  language  described 
as  a  sale.  But  this  Act  of  Parb'ament 
also  contains  the  6th  section,  defining  as 
one  of  the  acts  of  bankruptcy  on  which  a 
petition  for  adjudication  may  be  founded, 
"  execution  issued  against  the  debtor  on 
any  legal  process,  for  the  purpose  of  ob- 
taining payment  of  not  less  than  502,"  if 
"  leviwl  (in  the  case  of  a  trader)  "  by 
seizure  and  sale  of  his  goods."  I  think 
that  the  meaning  of  these  words  in  the 
95th  and  the  6ui  sections  must  be  the 
same,  and  I  am  not  prepared  to  put  so 
limited  and  technical  a  construction  upon 
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the  6th  section  as  the  appellant's  argu- 
ment reqnires.  Upon  this  point,  there- 
fore, I  do  not  differ  from  the  opinion  of 
the  Court  below.  The  other  point  as  to 
notice  arises  in  this  way.  The  creditor 
in  this  case  had  notice  before  the  sale 
(assuming  the  deliyery  under  the  elegit  to 
have  been  a  sale),  though  not  before  the 
seizure  under  that  writ,  of  an  "  act  of 
bankruptcy  committed  by  the  bankrupt 
and  available  against  him  for  adjudica- 
tion," not,  indeed,  of  that  act  of  bank- 
ruptcy (prior  to  the  seizure)  on  which 
the  adjudication  proceeded,  but  of  a  later 
act  of  bankruptcy — ^namely,  the  presenta- 
tion of  a  petition  for  liquidation,  which, 
at  the  time  of  the  (assumed)  sale,  was 
available  against  the  debtor  for  adjudica- 
tion. If  this  point  had  been  free  from 
authority  I  should  have  felt  much  diffi- 
culty in  limiting  by  construction  words 
which,  in  their  natural  sense,  seem  to 
comprehend  notice  at  any  time  before 
seizure  has  been  followed  by  sale  of  any 
act  of  bankruptcy  "committed  by  the 
bankrupt  and  available  against  him  for 
adjudication."  This  notice  would  not 
deprive  the  execution  creditor  of  any 
ri^ht  which  he  would  have  had  other- 
wise than  by  the  protection  conditionally 
given  to  him  by  this  95th  section.  If, 
without  that  protection,  the  adjudication 
would  not  have  overreached  his  title,  it 
would  not  overreach  it  by  reason  of 
his  having  had  such  notice.  That 
the  Legislature  might  have  intended  to 
leave  the  adjudication  to  have  its  ordi- 
nary legal  effect  if,  at  any  time  before 
the  execution  was  perfected  by  sale,  the 
creditor  had  notice  of  any  act  of  bank- 
ruptcy available  against  the  debtor  for  ad- 
judication (whenever  committed),  would 
not  have  seemed  to  me  more  improbable 
or  less  reasonable  than  the  express  pro- 
visions of  the  87th  section,  to  which  (in 
the  case  of  a  trader)  the  95th  section  is 
subject.  But  the  point  is  not,  in  fact, 
free  from  authority.  Under  the  earlier 
statute  (12  A  13  Vict.  c.  l06.  s.  133) 
it  was  decided  in  Edwards  v.  Searshrook 
(1)  that  the  creditor  was  not  deprived 
of  the  protection  thereby  given  by  notice 

(1)  8  B.  dc  S.  2hO    S2  Law  J.  Bep.  Q3  46. 


before  sale  under  a  fi.  fa.  of  an  act  of 
bankruptcy   committed    by  the   debtor 
after  the  goods  were  in  the  bands  of  the 
sheriff,  on  which  act  of  bankruptcy  t 
petition  (resulting  in  adjudication)  was 
presented  after  the  sale.  The  section  there 
construed    differed   in    several   respects 
(which  do  not  seem  to  me  to  be  unim- 
portant) from  the  3rd  sub-section  of  see- 
tion  95  in  the  Act  of  1869.      But  in  Ex 
parte  BocJc   Lord  Hatherley  and  Loid 
Justice  Hellish  appear  to  have  oonsidared 
those  differences  immaterial      The  cir- 
cumstances of  that  case  did  not  require 
the  point  to  be  determined.     But  it  sgsiu 
arose    in    Ex  parte  Schtdte^   and    Lord 
Justice  hellish,  while  deciding  againsttbe 
execution  creditor  upon  another  ground, 
held  that  the  notice  mentioned  in  the  3rd 
sub-section  of  section  95  in  the  Act  of 
1869  was  only  notice  of  an  act  of  bank- 
ruptcy prior  to  the  seizure,  relying  for 
that  purpose  rather  upon  what  he  inferred 
(upon  grounds  which  he  thought  prob- 
able and  reasonable)  to  be  the  intoitiou 
of  the  Legislature  than  upon  any  direct 
examination  or  criticism  of  the  words  of 
the  statute.     In  the  state  of  anthoriiy,  it 
is  the  opinion  of  my  learned  brothers  (in 
which    I,  not  without  some  hesitation, 
acquiesce)  that,  if  the  construction  of  the 
statute  adopted  by  Lord  Justice  Mellish 
in  Ex  parte  SehvUe  is  wrong,  it  is  for  s 
higher  tribunal,  and  not  for  this  Court,  to 
say  so.     The  present  appeal,  therefore, 
must  be   dismissed,  and  the  costs  will 
follow  the  event. 

Leave  to  appeal  to  the  House  of  Lords 
was  granted. 


Solicitors— 0.  B.  B.  Nonnan,  for  refpoDdoit; 
Allen  &  Sod,  agenU  for  Newton,  Jones  &CiuiB- 
pion,  East  Betford,  for  appellant. 
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Setlletnent — Power  of  Appointment — 
Appointment  by  Will — Wills  Act  (1  Vict, 
c.  26) — Power  Created  before,  Executed 
after,  Wills  Act — Residuary  Appointment 
embracing  previous  Void  Appointment — 
Meaning  of  word  "  Devise  "  in.WUls  Act, 

Any  deed  or  will  executing  a  special  or 
general  power  pf  appointment  wiU  be  con* 
strued,  as  to  its  execution  and  otherwise, 
according  to  the  rules  for  the  time  being 
applicable  to  an  ordinary  deed  or  will 
disposing  of  property,  and  this  rule  wUl 
apply  although  the  power  may  have  been 
crea;ted  before,  but  the  deed  or  will  exe* 
outing  the  same  may  have  been  executed 
after  a  change  in  the  law  relating  to  the 
construction  and  execution  of  instruments 
exercising  powers  of  appointment 

Thus,  where  a  power  to  appoint  by  wUl 
was  created  before  the  Wills  Act,  but  exer- 
cised  subsequently  to  the  passing  of  that 
Act,— 

Held,  that  the  instrument  exercising  the 
same  must  be  executed  and  construed  dc* 
cording  to  the  rules  applicable  under  that 
Act  relating  to  the  execution  and  construe* 
turn  of  an  ordinary  will. 

The  word  "  devise "  in  the  Wills  Act 
will  include  a  devise  by  way  of  appoint* 
ment  under  a  special  or  general  power  to 
appoint  real  estate  by  will. 

Thus,  where  a  testator  made  a  will  in 
execution  of  a  special  power  of  appoint- 
menl,  a  devise  of  real  estate  by  way  of  ap- 
pointment which  was  void  was  held,  by 
reason  6f  'section  25  of  the  Act,  to  fall  into 
{he  residuary  devise  in  the  vnll  to  an  object 
of  the  power. 

Under  an  indenture  of  release  of  the 
15th  of  May,  1822,  being  a  post-nuptial 
settlement,  executed  in  pursuance  of  an 
ante-nuptial  agreement  on  the  marriage 
of  William  Parser  Ereme  and  Anna  Trj- 
phosa  Freme,  certain  real  estate  belong- 
ing to  Mrs.  Ereme  was  conveyed  to 
trustees  upon  trust  after  the  death  of  the 
Burviyor  of  William  Parser  Freme  and 
Anna  Tryphosa  Freme  for  all  or  any 
of  the  children,  grandchildren  or  othe^ 
issue  of  the  marriage,  for  such  estate  and 
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estates,  interest  and  interests,  and  gene- 
rally  in  such  manner  as  William  Purser 
Freme  should  by  deed  or  by  will  ap- 
point; and,  in  default  thereof,  in  trust 
for  the  child,  if  only  one,  or,  if  more 
than  one,  in  trust  for  all  the  children  of 
the  marriage  equally,  living  at  the  death 
of  the  survivor  of  the  husband  and  wife, 
and  the  issue  of  any  of  them  who  might 
be  dead,  such  issue  standing  in  loco 
parentis,  and  to  become  vested  as  therein 
mentioned. 

Anna  Tryphosa  Freme  predeceased 
William  Purser  Freme,  who  died  in 
September,  1878. 

They  had  four  children,  namely,  John 
Bowden  Freme,  who  died  in  the  lifetime 
of  his  father  without  issue ;  the  plaintiff 
James  Freme  ;  the  defendant  Anna  Try- 
phosa Dobb  Clement,  and  Mary  Julia 
O'Grady,  who  died  in  the  lifetime  of 
William  Purser  Freme,  leaving  two 
children,  the  defendants  Anne  Helenor 
Hall  and  Ellen  Elizabeth  Lloyd. 

William  Purser  Freme  commenced 
his  will,  dated  the  27th  of  February, 
1877,  as  follows:  "This  is  the  last 
will  and  testament  of  me,  William  Purser 
Freme,  .  .  .  and  which  will  I  declare 
shall  be  an  exercise  of  any  power  of 
appointment  vested  in  me,  and  shall 
be  subject  to  the  tmst^s  of  my  marriage 
settlement."  The  testator  then  devised 
certain  hereditaments — being  part  of  the 
real  estate  subject  to  the  above  settle- 
ment— to  his  son,  James  Freme,  for  life, 
with  remainder  to  the  children  of  the 
said  James  Freme  as  he  the  said  James 
Freme  should  by  deed  or  will  appoiut, 
and,  in  default  of  such  appointment^ 
amongst  all  the  children  of  the  said 
James  Freme  who,  being  a  son,  should 
attain  the  age  of  twentv-one  years,  or, 
being  a  daughter,  should  attain  that  age 
or  marry  under  that  age,  equally  between 
them ;  and  after  other  gifts  he  devised 
"all  his  real  and  personal  estate  not 
tjlereinbefore  disposed  to  the  said  James 
Freme  absolutely." 

The  testator  was  entitled  to  other  real 
estate  besides  that  comprised  in  the  settle- 
ment. 

An  action  was  commenced  by  James 
Freme  against  the  said  A.  T.  D.  Cle- 
ment,   Anna    Helenor    Hall  and  Ellen 
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Elizabeth  Llojd,  and  their  husbands, 
the  plaintiff's  infant  children,  and  the 
trustees  of  the  settlement  and  W.  P. 
Freme's  will,  for  a  declaration  (inter  alia) 
that  the  will  of  W,  P.  Freme  was 
an  execution  of  the  above  powers  of  ap- 
pointment, and  to  have  the  rights  of  the 
parties  ascertained. 

The  action  now  came  on  npon  motion 
for  judgment,  and  the  first  question 
argued  was  one  of  construction  of  the 
will — whether  the  testator  had  indicated 
an  intention  that  his  will  should  operate 
as  an  exercise  of  the  testamentary  power 
of  appointment  in  the  settlement  of  1822  ; 
and  on  this  question  his  Lordship  held 
that  the  wiU,  including  the  residuary 
devise,  was  an  intended  exercise  of  the 
power  and  was  valid  as  such,  except  as  to 
the  devise  in  remainder  in  favour  of 
James  Freme's  children,  which  he  held 
to  be,  and  which  was  admitted  at  the  bar 
to  be,  a  void  appointment  as  too  remote. 

The  question  was  then  argued  whether 
the  subject  of  the  void  appointment  in 
remainder  passed  under  the  residuary 
devise  or  appointment  to  the  plaintiff 
James  Freme,  or  whether  it  passed  as  in 
default  of  appointment  under  the  settle- 
ment— that  is,  in  thirds  to  the  plaintiff, 
his  sister,  the  defendant  A.  T.  D.  Cle- 
ment, and  the  children  of  his  deceased 
sister. 

Mr.  Davey  and  Mr,  0,  Stewart,  for  the 
plaintiff. — There  does  not  appear  to  be 
any  authority  on  the  point,  but  we  sub- 
mit, on  principle,  that  a  will  executing  a 
power  should  be  construed  in  precisely 
the  same  way  as  an  ordinary  will,  irre- 
spective of  its  being  an  appointment,  and 
according  to  the  rules  of  construction 
applicable  to  a  vnll — 

Sugden  on  Powers  (8th  ed.),  p.  442  ; 
The  Duke  of  Marlborough  v.  Lord 
Oodolphin,  2  Yes.  sen.  61. 

According  to  that  view  the  provisions 
of  the  Wills  Act  in  operation  at  the  time 
of  the  will  being  executed,  though  not 
when  the  settlement  was  executed,  must 
be  considered.  By  section  51  of  that 
Act  (1  Vict.  c.  26),  the  word  "wiU'* 
"  shall  extend  to  an  appointment  by  will 
or  by  writing  in  the  nature  of  a  will  in 
exercise  of  a  power  *' ;  so  that  we  submit 


that  the  present  "  appointment  by  wiU** 
must  be  read  as  a  will,  and  as  such  sub- 
ject to  the  rules  of  construction  in  the  Act 
By  section  24  the  will  is  to  speek  from 
the  death,  and  in 

SHllinan  v.  Weedon,  16  Sim.  26; 
18  Law  J.  Bep.  Ghanc.  46, 
by  reason  of  the  24th  and  27th  sections, 
a  residuary  bequest  to  the  testator's 
children  was  held  to  be  a  good  execution 
of  a  power  of  appointment  among  chil- 
dren, and  there  the  will  was  made  before 
the  creation  of  the  power. 

Section  25  provides  that,  unless  a  con- 
trary intention  appears,  real  estate  com- 
prised in  a  devise  *'  which  shall  £bu1  or  be 
void  by  reason  of  the  death  of  the  devi- 
see in  the  lifetime  of  the  testator,  or  by 
reason  of  such  devise  being  contrary  to 
law  or  otherwise  incapable  of  taking 
effect,  shall  be  included  in  the  residoaiy 
devise."  If  "  devise  *'  includes  an  ap- 
pointment, that  section  dearly  applies  to 
the  present  case. 

The  words  of  section  28,  we  submit, 
also  shew  that  a  general  devise  will  in- 
clude an  appointment  by  will  under  a 
power. 

It  has  been  held  that  section  33  ap- 
plies to  a  testamentary  appointment — 

Eccles  V.  Gheyne,  2  Kay  &  J.  676. 
That  case  is  opposed  to 

OHffitha  V.  Gale,  12  Sim.  354;  13 
Law  J.  Bep.  Ghanc.  286 ; 
but  the  latter  case  Lord  St.  Leonards — 

Sudden  on  Powers  (8th  ed.),  p.  463 — 
considers  wrongly  decided. 

As  to  personal  estate,  it  has  been  held 
that  if  a  legacy  is  appointed  under  a 
limited  power  and  the  appointment  fikils, 
the  legacy  falls  into  the  residuary  gift  if 
the  residue  is  given  to  the  objects  of  the 
power,  and  there  is  an  intention  to  dis- 
pose of  the  fund  subject  to  the  power — 

FdUcner  v.  ButUr^  Amb.  514 ; 

Oke  V.  Heathy  1  Yes.  sen.  135 ; 

In  re  Harries' a  Trust,  John.  199 ; 

In   re  Meredith's  Trusts,  Law  Bep* 
3  Gh.  D.  757 ; 
and 

Champney  v.  Davy,  48  Law  J.  Bep. 

Ghanc.  268 ;  Law  Bep.  11  Gh.  D. 

949; 

where  Hall,  V.G.,  considered  that  a  will 

executing    either  a   special  or   geuaal 
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power  ought  to  be  constrned  in  the  same 
way  as  a  wiU  operating  by  way  of  devise 
or  bequest.  We  submit  there  is  nothing 
as  regards  the  exercise  of  powers  to  shew 
there  should  be  any  difference  in  con- 
struing them  as  between  real  and  per- 
sonal estate — 

In  re  Van  Hagen^  Ante,  p.  1 ;  Law 
Rep.  16  Ch.  D.  18. 

We  submit  on  the  whole  that  the  will 
shews  an  intention  to  appoint  all  the 
property  subject  to  the  power,  and  ac- 
cordingly that  the  residuary  devise  or 
appointment,  in  accordance  with  the  ordi- 
nary rule  applicable  to  a  will,  will  pass 
any  property  comprised  in  a  prior  gift  or 
appointment  which  has  failea. 

Mr,  Macnaghten  and  Mr,  J,  H,  Bed* 
man^  for  the  defendant  Mrs.  Clement, 
the  plaintiff's  sister. — We  submit  that 
although  by  force  of  the  Wills  Act  a 
general  devise  or  bequest  will  operate  as 
an  exercise  of  a  general  power  of  ap- 
pointment, it  is  otherwise  as  to  a  limited 
power.  This  is  the  opinion  of  Lord  St. 
Leonardo — see 

Sugden*8  Real  Property  Statutes  (2nd. 
ed.),  p.  378. 

We  also  submit  that  the  will  is  not  an 
exercise  of  the  power,  as  it  must  be  con- 
strued in  accordance  with  the  law  at  the 
time  the  power  was  created,  and  the  will 
is  not  executed  according  to  the  law  in 
force  at  that  time. 

Mr.  W.  Barber,  for  the  defendants,  the 
children  of  the  plaintiff's  deceased  sister. 

Mr.  Northmore  Lawrence,  for  the  trus- 
tees of  the  settlement. 

Mr.  L,  Field,  for  the  trustees  of  W.  P. 
Freme's  will. 

The  Master  of  the  Bolls. — ^The  case 
before  me  appears,  as  far  as  I  know,  and 
as  far  as  the  researches  of  counsel — who 
have  assisted  me  to  the  utmost  of  their 
ability  upon  the  present  occasion — ^have 
gone,  to  raise  an  entirely  new  point. 
Therefore,  according  to  my  mode  of 
dealing  with  a  novel  question,  I  must 
decide  it  upon  principle — ^tfaat  is,  on  prin- 
ciple to  be  extracted  from  former  deci- 
sions, from  the  general  rules  of  the  Court, 
and  from  the  nature  of  the  law. 

I  will  first  of  all  consider  what  the 
nature  of  a  power  of  appointment  is ;  for, 


oddly  enough,  in  deciding  what  the 
principle  governing  this  case  is,  we  come 
back  to  first  principles.  A  power  of  ap- 
pointment is  a  power  of  disposition  given 
to  a  person,  over  property  not  his  own, 
by  some  one  else,  who  directs  the  mode 
in  which  that  power  shall  be  exercised  by 
a  particular  instrument.  I  consider  that 
the  donor  of  the  power  must  mean  it  to 
be  exercised  according  to  the  law  govern- 
ing that  particular  instrument.  If  there- 
fore it  is  a  power  to  be  exercised  by  deed 
or  will,  in  my  opinion  it  must  be  exer- 
cised, if  by  deed,  by  an  instrument 
executed  in  the  mode  in  which  the  law 
requires  a  deed  to  be  executed — ^that  is, 
signed,  sealed  and  delivered ;  and  it  must 
also,  when  executed,  be  subject  to  the 
law  which  governs  the  construction  of  a 
deed.  It  must  be  in  all  respects  a  deed, 
and  be  treated  in  all  respects  as  a  deed ; 
so  that  if  there  were  a  power  to  appoint 
a  freehold  estate  by  deed,  and  a  person 
exercising  the  power  simply  appointed  it 
to  A  B,  without  the  necessary  words  of 
limitation  superadded,  A  B  would  take 
for  life  only.  If,  on  the  other  hand,  the 
power  was  exercisable  by  will,  and  assu- 
ming for  this  purpose  the  power  to  have 
been  created  after  the  passing  of  the 
Wills  Act,  then  the  appointment  in  the 
same  words  would  g^ve  the  fee-simple.  I 
state  that  by  way  of  an  illustration.  I 
think,  therefore,  that  the  instrument 
exercising  the  power  is  to  be  dealt  with 
in  all  respects  precisely  in  the  same  way 
as  if  it  were  an  ordinary  instrument  dis- 
posing of  the  appointor's  own  property. 
That  makes  the  whole  thing  intelligible, 
and  is  exactly  in  accordance  with  the 
view  expressed  by  a  very  eminent  Lord 
Chancellor — namely,  that  where  the  ap- 
pointor intends  the  property  to  be  ap- 
pointed by  a  given  instrument,  he  means 
the  whole  law  applicable  to  that  instru- 
ment to  apply.  If  that  is  so,  this  will 
follow,  that  in  construing  the  instrument 
of  appointment  all  the  rules  applicable 
to  limitations  by  a  similar  kind  of  instru- 
ment will  apply. 

Now  to  take  another  illustration — ^not 
to  multiply  them ;  a  gift  even  under  the 
old  law  to  A  and  his  issue  by  deed 
would  not  create  an  estate  tail.  I  am 
speaking,  of  course,  of   freehold  estate. 
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If  the  power  was  to  appoint  by  deed  or 
will,  and  the  donee  of  the  power  executed 
a  deed  appointing  to  A  and  his  issue,  A 
wo  a  Id  not  take  an  estate  tail ;  whereas,  if 
he  executed  a  will  appointing  in  the  same 
words,  A  would.  They  are  the  same 
words  in  both  cases,  but  occur  in  different 
instruments,  so  tiiat  I  think  it  may  be 
taken  to  be  a  general  rule  of  law  that  the 
law  governing  the  instrument,  both  as  to 
execution  and  construction,  will  govern 
it  when  it  is  an  appointment. 

Taking,  then,  that  as  a  general  princi- 
ple, I  now  come  to  the  very  curious  point 
which  arises  in  this  case.  Supposing  the 
instrument  creating  the  power  is  dated 
before  an  alteration  in  the  law  as  to  the 
construction  or  mode  of  execution  of 
instruments  exercising  powers,  as  in  this 
particular  instance,  the  instrament  creat- 
ing the  power  being  dated  a  great  many 
years  before  the  passing  of  the  Wills  Act, 
and  the  power  being  exercisable  by  deed 
or  will,  what  would  be  the  effect  of  an 
alteration  of  the  law  on  the  mode  of 
execution  or  construction  of  the  instru- 
ment  exercising  the  power  ?  I  will  first 
take  the  execution.  Suppose  the  law 
were  altered,  as  it  has  in  &ct  been  altered, 
as  to  execution  of  the  instrument  when 
testamentary.  A  will  of  real  estate  for- 
merly required  three  witnesses,  but  now 
requires  two.  Suppose  the  power  was  to 
be  exercised  by  will,  coald  it  have  been 
said  that  a  ^ill  executed  as  a  will  was 
required  to  be  executed — ^that  is,  attested 
by  two  witnesHCS — ^was  not  a  will  ? 
What  does  the  word  "  will "  mean  ?  Must 
it  not  mean  a  will  according  to  the  law 
in  force  at  the  time  of  the  appointment  ? 
I  think  that  is  the  meaning  of  it.  A 
man  who  gives  a  power  to  appoint  by 
deed  or  to  appoint  by  will  must  mean  a 
deed  or  will  according  to  law,  if  he 
says  no  more,  and  provides  no  particular 
means  of  execution  or  attestation  of  such 
an  instrument.  And  it  seems  to  me  that 
if  the  law  changes,  the  law  to  be  applied 
must  be  the  law  of  execution  at  the  time 
of  the  exercise  of  the  power,  for  that  is 
the  period  which  is  pointed  out  by  the 
settlor.  The  appointment  is  to  be  by  deed 
or  will — ^that  is,  appointed  by  an  instru- 
ment answering  the  description^  at  the 
time  the  appointment   is    made.       For 


instanoe,  there  may  be  wills,  ba,  in  fiict, 
there  were,  of  personal  estate  not  requir- 
ing attestation,  and  which  would  yet  be 
capable  of  passing  property  subject  to  a 
power  of  appointment^  but  then  the  law 
may  change  and  require  attestation. 
Supposing,  then,  a  man  purports  to  make 
an  appointment  by  an  nnattested  will 
after  the  change  in  the  law,  the  question 
is.  Is  it  a  will  ?  The  answer  is.  It  is  not 
a  will  at  the  time  of  the  appointmest, 
and  therefore  an  unattested  instrument 
will  not  operate  as  an  appointment.  That 
appears  to  me  to  get  rid  of  what  at  first 
sight  seemed  to  be  a  difficulty  in  the 
present  case. 

Then,  is  there  any  difference  between 
the  rules  applicable  to  construction  and 
the  rules  applicable  to  execution  ?  I  think 
not.  If  a  change  takes  place  in  the  law 
— supposing  I  am  right  in  my  general 
view  that  an  instalment  executing  a 
power  is  to  be  an  instrument  executed 
according  to  the  existing  law  affecting  in- 
struments of  a  like  nature — ^tbe  same  role 
would  apply  to  an  instrument  executed 
after  the  change  of  the  law  as  regards  its 
construction  which  applies  as  regards  its 
execution.  It  seems  to  me,  therefore, 
that^  according  to  principle,  the  proper 
mode  of  dealing  with  an  instrument 
executing  a  power  is  to  constroe  it  exactly 
like  an  instrument  of  the  same  character 
disposing  of  the  property.  If  that  is  lo, 
then  it  follows  that  the  Act  of  Parliament 
which  now  makes  a  Toid  devise  fall  into 
the  residue  applies  whether  the  power  be 
a  special  power  or  a  general  power,  pro- 
vided one  can  find,  as  I  have  found  in 
this  will,  an  intention  to  execute  tiie 
power  by  the  gift  in  the  residuary  clause. 

But  then  arises  another  question- 
namely,  whether  the  Act  of  Parliament 
has  itself  altered  the  law  as  regards  ap- 
pointments, independently  of  tuoae  con- 
siderations, because  those  considera- 
tions assume  that  the  Act  of  Parliament 
has  merely  altered  the  law  as  regards  the 
execution  and  attestation  of  wills  dis- 
posing of  the  testator's  own  propeHj, 
and  is  entirely  silent  as  to  the  exercise  of 
a  power  of  appointment.  It  appears  to 
me  that  this  second  question  as  to  whe- 
ther the  Act  of  Parliament  provides  for 
the  matter  or  not  is  one  of  yery  great 
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diffionltj,  and  I  am  free  to  confess  that  it 
has  presented  more  difficnl^  to  my  mind 
than  Uie  first  question.  On  the  whole, 
after  having  read  the  Act  of  Parliament 
very  carefully,  and  haying  heard  the 
comments  of  counsel  upon  it,  my  opinion 
is  that  the  Act  does  itself  effect  such  an 
alteration  in  the  law.  I  agree  that  the 
Act  is  not  as  well  framed  as  it  might 
haye  been,  and  there  are  difi&cnlties  in 
every  possible  mode  of  construction ;  still 
there  are  guides  that  often  help  one  in 
arriving  at  a  conclusion  as  to  the  effect 
of  an  Act  of  Parliament,  namely,  general 
principles. 

In  tne  first  place,  this  is  an  Act  for  the 
amendment  of  the  law  with  regard  to 
wills — ^that  is,  aU  wills;  as  much  wills 
made  in  the  exercise  of  a  power  of  ap- 
pointment as  any  other  wUls.  That  is 
quite  plain  from  the  1st  section,  which 
says,  *'  The  word  '  will '  shall  extend  to  a 
testament  and  to  a  codicil,  and  to  an 
appointment  by  will  or  by  writing  in  the 
nature  of  a  will  in  exercise  of  a  power." 
Therefore  there  is  no  doubt  that  the 
words  actually  amend  the  law  generally. 

We  have  found  that  the  Act  certainly 
applies  to  testamentary  appointments, 
as  well  as  to  what  I  call  by  distinction 
wills,  although  they  are  both  wiUs — for  a 
will  in  exercise  of  a  power  is  as  much  a 
proper  will  as  any  other  will ;  and  seeing 
that  the  Act  applies  to  both,  the  next 
question  to  be  considered  is  this  :  What 
could  the  intention  of  the  Legislature 
have  been?  They  provide  an  amend- 
ment of  the  law  as  regards  execution 
and  construction.  Can  it  be  supposed 
for  a  moment  that  it  was  not  intended 
that  the  same  rules  of  execution  and  con- 
struction should  apply  to  a  will  in  exer- 
cise of  a  power  as  to  a  will  not  in  exer- 
cise of  a  power?  Is  it  reasonable  to 
imagine  that  the  Le^slature  enacted  one 
set  of  rules  for  the  construction  of  the 
same  instrument  when  it  operates  as  a 
disposition  of  the  testator's  own  property, 
and  another  set  of  rules  when  it  operates 
as  the  exercise  of  a  power  ?  Take  the 
simple  instance  I  have  mentioned  as  an 
illustration.  Is  it  to  be  supposed  that 
the  Legislature,  knowing  that  the  word 
*' heirs"  or  similar  woras  of  limitation 
were  constantly  omitted  from  wills,  al- 


though the  tesfcator  intended  the  object 
of  his  bounty  to  take  the  fee-simple  of 
the  freehold  estate,  and  having,  therefore, 
provided  that  in  future  a  gift  without 
words  of  limitation  of  the  testator's  own 
freehold  property  should  pass  the  whole 
fee-simple  if  he  had  it,  should  have  left  a 
different  rule  to  be  applied  as  to  the  exer- 
cise of  a  power  of  appointment,  the  same 
slip  occurring  in  a  will  in  exercise  of  a 
power  as  habitually  and  frequently  as  in 
a  proper  will  ?  It  is  hardly  conceivable 
that  such  could  have  been  the  deliberate 
intention  of  the  Legislature,  and  there- 
fore, if  this  has  really  happened,  accord- 
ing to  the  true  construction  of  the  Act 
of  Parliament,  it  is  clearly  a  case  omitted 
by  mistake  or  misadventure.  But,  as  I 
have  very  frequently  said,  if  we  can 
fairly  construe  an  Act  so  as  to  carry  out 
what,  from  the  nature  of  the  case,  must 
obviously  have  been  the  intentions  of  the 
Legislature,  although  the  words  may  be 
a  little  difficult  to  deal  with,  and  although 
they  may  possibly  admit  of. more  than 
one  interprotation,  we  ought  to  adopt 
that  interpretation  which  will  make  the 
law  uniform  and  will  remedy  the  evil 
which  prevailed  in  all  the  cases  to  which 
the  law  can  be  fully  applied. 

There  is  another  observation  to  be 
made,  and  that  is  this:  I  have  said  at 
other  times,  and  in  another  place,  that  it 
is  not  desirable  at  the  present  day  to 
multiply  the  artificial  distinctions  between 
real  and  personal  estate,  and  the  Act  of 
Parliament  in  question  is  exactly  framed 
with  that  view — it  does  diminish  the  dis- 
tinction. It  does  so  in  the  very  case  I 
have  mentioned — the  absence  of  words  of 
limitation — and  in  very  many  other  cases. 
The  Act  does,  therefore,  to  a  certain  ex- 
tent, proceed  to  establish  uniformity  of 
law,  and  that  is  a  consideration  not  to  be 
overlooked. 

That  being  so,  I  shall  now  look  at 
various  sections  of  the  Act  to  see  whether 
or  not  the  word  "  devise  **  and  the  word 
"  devised  "  are  in  this  Act  of  Parliament 
used  in  reference  not  merely  to  what  I 
will  call  property  devised — I  mean  a  de- 
vise of  a  man's  own  property — but  also 
a  devise  by  any  appointment  of  other 
people's  property.  The  word  "  devise  " 
has  no  special  meaning  that  is  not  appro- 
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priated  to  that  which  is  the  man's  own 
property  any  more  than  the  word  "  be- 
qneath  "  has.  Yon  may  well  call  that  a 
beqnest  which  is  a  gift  by  will  in  exercise 
of  a  power  of  appointment  of  personal 
estate,  or  yon  may  call  that  a  "devise" 
which  is  a  gifl  by  will  in  exercise  of  a 
power  of  appointment  of  real  estate ;  and 
indeed  the  words  "  devise  "  and  "  be- 
qnest "  are  not  strictly  limited  to  either 
real  or  personal  estate.  They  may  be 
both  nsed  for  both  kinds  of  estate. 

That  being  so,  we  have,  first  of  all, 
some  sections  which  I  mnst  not  over- 
look, in  which,  nndonbtedly,  both  terms 
are  nsed.  The  first  section  that  I  will 
consider  is  the  15th,  which  enacts  that 
"  If  any  person  shall  attest  the  execution 
of  any  will,  to  whom,  or  to  whose  wife 
or  husband,  any  beneficial  devise,  legacy, 
estate,  interest,  gift  or  appointment  of  or 
afiecting  any  real  or  personal  estate  (other 
than  and  except  charges  and  directions 
for  the  payment  of  any  debt  or  debts) 
shall  be  thereby  given  or  made,"  &c. 
No  doubt  there  we  have  not  only  the 
word  **  devise,"  but  also  the  word  "  ap- 
pointment ;"  but  the  answer  is,  the  section 
contains  words  which  are  superfluous. 
It  cannot  be  argued  that  a  '*  devise " 
would  not  have  included  an  appointment 
had  the  word  '^  appointment  "  not  been 
nsed,  for  there  are  the  words  ^*  estate, 
interest,  gift,"  which  will  include  every- 
thing. Therefore  the  mere  fact  that  the 
draftsman  has  used  six  words  where  two 
would  have  sufficed  does  not  shew  that 
all  the  six  words  are  distinct ;  and  it  ap- 
pears to  me  to  be  plain  that  this  section 
cannot  be  used  to  shew  that  "  devise  " 
may  not  include  "  appointment." 

The  next  section  which  has  some  little 
bearing  on  this  point,  though  not  much, 
is  the  24th  :  "  Every  will  shall  be  con- 
strued with  reference  to  the  real  estate 
and  personal  estate  comprised  in  it,  to 
speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death 
of  the  testator,  unless  a  contrary  inten- 
tion shall  appear  by  the  will."  That 
certainly  applies  to  an  appointment,  for 
the  word  **  comprised  "  does  properly 
include  anything  that  passes  by  the 
instrument. 

The  next    section — ^the  25th — is  the 


most  important :  "  Unless  a  contrary 
intention  shall  appear  by  the  will,  su<^ 
real  estate  or  interest  therein  as  shall  be 
comprised  in  any  devise  in  such  will 
contained,  which  shall  fail  or  be  void  by 
reason  of  the  death  of  the  devisee  in  the 
lifetime  of  the  testator,  or  by  reason 
of  such  devise  being  contrary  to  law 
or  otherwise  incapable  of  talking  effect, 
shall  be  included  in  the  residuary  devise 
(if  any)  contained  in  such  will."  That 
is  the  question  which  I  have  really  first 
to  consider.  The  words  are,  "  comprised 
in  any  devise  in  such  will  contained." 
I  think  I  shall  be  able  to  shew  presently 
that  the  word  "  devise,"  as  nsed  in  other 
sections,  comprises  a  devise  by  way 
of  appointment  as  well  as  a  devise  by 
way  of  disposition  of  the  testator's  own 
property. 

Assnming  for  a  moment  that  that  is 
the  fair  construction  of  the  word,  or 
even  a  fairly  possible  construction  of  it, 
what  was  the  object  of  the  section  P  The 
object  was  to  treat  the  testator  as  intend- 
ing to  dispose  of  all  he  had  power  to 
dispose  of — that  is,  whether  by  reason  of 
it  being  his  own  property,  or  by  reason 
of  it  being  subject  to  a  power  given  by 
another  person.  It  mnst  be  remembered 
that,  after  all,  every  will  is  in  exercise 
of  a  power  not  technically  but  generally. 
It  is  a  power  g^ven  by  the  Leg^lature 
to  a  man  to  direct  what  shall  become  of 
his  property  after  his  death.  It  is  a 
mere  power ;  and,  indeed,  so  much  is  it 
a  power  according  to  the  English  law, 
that  there  was  a  time  when  a  man  did 
not  possess  that  power.  It  ¥ras  given  to 
him  by  statute.  It  is  really  a  power  of 
disposition,  and  it  is  a  power  of  disposi- 
tion which  by  this  very  statnte  is  ex- 
tended ;  for  when  the  Srd  section  is 
looked  at,  it  will  be  found  that  a  power 
of  disposal  is  given  of  property  over 
which  the  man  had  no  power  of  disposal 
by  will  before  the  statute  was  passed. 
So  late  as  1837  thera  was  some  property 
which  could  not  be  disposed  of  by  will :  for 
instance,  certain  kinds  of  copyholds,  and 
so  forth.  So  the  power  really  was  given 
for  the  first  time  by  this  Act.  When  we 
speak  of  a  "  devise,"  we  mean  a  devise 
which  is  the  exercise  of  a  power  of  dis- 
position given  to  a  man  either  by  the 
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Act  of  Parliament  or  by  some  person. 
Why  shoold  we  restrict  the  meaning  of 
the  word  if  we  find  an  intention  to  dis- 
pose of  the  property  ?  The  evil  that  the 
Act  of  Parliament  meant  to  remedy  was 
this :  the  law  was  that  a  general  residn- 
ary  devise  vras,  in  effect,  a  specific  dispo- 
sition of  such  real  estate  only  as  the  tes- 
tator then  had  and  had  not  left  to  anyone 
else;  the  consequence  was,  that  if  any 
person  to  whom  real  estate  was  devised 
died  in  the  lifetime  of  the  testator,  the 
residaary  devisee  had  no  claim  to  the 
real  este^  the  gift  of  which  had  so  failed ; 
but  it  descended  to  the  heir-at-law.  It 
was  considered,  however,  that  where  a 
man  gave  the  residue  of  his  own  property, 
he  did  not  intend  his  heir-at-law,  or  his 
next-of-kin,  in  case  of  personal  estate,  to 
take  anything ;  and  it  was  therefore 
made  a  rale  of  constmction  by  this  Act 
that  the  gift  of  residue  should  include 
lapsed  and  void  devises.  It  had  already 
been  the  rule  as  to  personal  estate,  and 
the  Act  extended  the  rule  to  real  estate, 
in  accordance  with  the  presumed  inten- 
tion. That  was  the  meaning  of  the  Act. 
If  the  presumed  intention  had  been  the 
other  way,  the  Act  would  have  cut  down 
the  effect  of  the  residuary  bequest  as 
reg^ards  personal  estate;  but  it  was  to 
effect  the  intention  that  this  enactment 
was  made.  If  a  man,  having  a  power  of 
appointment  not  given  by  statute,  but 
g^ven  by  some  settlor  over  property 
which  did  not  belong  to  him,  gave  the 
residue  of  the  property  over  which  he 
had  the  power  of  appointment,  such  gift 
did  before  the  Act,  as  regards  personalty, 
include  lapsed  and  void  appointments. 
The  rule  as  to  a  gift  of  personalty  being 
by  the  Act  extended  to  realty,  why 
should  it  not  apply  to  the  exercise  of  a 
power  of  appointment  over  realty  ?  One 
of  the  two  rules  was  to  prevail.  Which 
rule  ?  The  rule  as  to  personalty — that 
is,  that  lapsed  and  void  gifts  are  to  fall 
into  the  residue.  Therefore,  we  should 
expect  that  where  the  testator  had  a 
power  of  devising  property  subject  to  a 
special  or  general  power  of  appointment 
conferred  by  another,  and  he  gave  all 
that  which  he  had  not  *'  hereinbefore 
disposed  of,"  or  all  the  residue  subject  to 
that  power,  he  would  prefer  his  residaary 


appointee  to  the  persons  taking  in  de- 
fault of  appointment,  on  the  same  prin- 
ciple as  in  the  other  case  he  preferred 
his  residuary  legatee  to  his  next-of-kin. 
If  the  words  admit  of  it,  that  is  the  pro- 
per interpretation,  because  it  carries  out 
the  intention.  I  do  not  think  there  is 
any  difficulty  in  the  first  words.  I  shidl 
shew  that  in  the  other  sections  of  the  Act 
the  word  '*  devise  "  must  be  read  as  in- 
cluding appointment.  The  other  words 
of  the  section  are  "  included  in  the  resi- 
duary devise  (if  any)  contained  in  such 
will."  I  admit  that  those  words  create 
very  great  difficulty,  and  that  opinions 
may  differ  as  to  the  meaning  of  them. 
First  of  all,  the  words  are  "  the  residu- 
ary devise,"  apparently  pointing  to  only 
one ;  and,  in  the  next  place,  it  may  be 
said  to  throw  unappointed  property,  or 
property  which  becomes  unappointed  by 
reason  of  lapse  or  by  reason  of  invalidity 
of  appointment,  into  the  residuary  devise 
proper.  I  think  that  is  too  narrow  a 
construction,  although  I  say  it  with  some 
hesitation.  Why  cannot  the  words, "  the 
residuary  devise  (if  any),"  be  read  as 
including  appointment  as  well  as  devise  ? 
Then  we  have  the  residuary  devise, 
whether  of  the  testator's  own  property 
or  of  property  over  which  he  has  the 
power  of  appointment. 

As  I  have  said  before,  I  have  come  to 
this  conclusion  with  some  hesitation. 
No  doubt  it  is  very  difficult  to  construe 
the  section  in  the  way  I  have  construed 
it,  unless  you  assume  that  the  word  **  de- 
vise "  includes  a  devise  either  of  a  man's 
own  property,  or  by  way  of  appoint- 
ment. That  it  does  so  in  other  sections  I 
think  is  tolerably  plain.  The  26th  sec- 
tion is  so  difficult  to  deal  with,  that  I 
pass  over  it. 

The  27th  section  applies  to  a  general 
devise,  including  estates  over  which  the 
testator  had  a  general  power  of  appoint- 
ment. Just  consider  for  a  moment  what 
the  other  construction,  as  applied  to  this 
27th  section,  would  lead  us  to.  The 
words  are,  *'  A  general  devise  of  the  real 
estate  of  the  testator,  or  of  the  real  estate 
of  the  testator  in  any  place,  or  in  the 
occupation  of  any  person  mentioned  in 
his  will,  or  otherwise  described  in  a 
general  manner,  shall  be  construed  to 
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include  any  real  estate,  or  any  real  estate 
to  which  such  description  shall  extend 
(as  the  case  may  be),  which  he  may  have 
power  to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as  an  exe- 
cution of  such  power,  unless  a  contrary  in- 
tention shall  appear  by  the  will .' '  Suppose 
a  testator  gives  Blackacre,  over  which  he 
has  a  general  power  of  appointment,  to 
A,  and ,  all  other  his  real  estate  to  B  :  is 
it  to  be  held  that  if  A  dies  in  his  lifetime 
B  is  not  to  take  Blackacre  under  the 
latter  gift?  It  would  be  a  remarkable 
result.  Suppose,  again,  he  gives  Black- 
acre,  over  which  he  has  a  general  power 
of  appointment,  to  A,  and  all  other  his 
residuary  estate,  over  which  he  has  a 
general  power  of  appointment,  to  B : 
again  one  cannot  help  asking  the  question, 
Would  not  it  be  a  most  remarkable  result 
that  the  death  of  A  in  the  lifetime  of  the 
testator  should  create  an  intestacy  as  to 
Blackacre,  instead  of  throwing  it  into  the 
residue  ? 

Now  the  next  section  is  the  28th: 
'*  Where  any  real  estate  shall  be  devised 
to  any  person  without  any  words  of  limita- 
tion, such  devise  shall  be  construed  to 
pass  the  fee-simple,  or  other  the  whole 
estate  or  interest  which  the  testator  had 
power  to  dispose  of  by  will  in  such  real 
estate.'*  There  the  word  "devise**  ap- 
pears to  me  plainly  to  include  the  property 
over  which  the  testator  had  a  power  of 
appointment,  because  the  section  says, 
such  devise  shall  include  not  merely  the 
fee-simple  but  the  whole  estatiC  which  the 
testator  had  power  to  dispose  of  by  will. 
The  section  does  not  say,  "the  whole 
estate  or  interest  which  the  testator  was 
entitled  to,**  but  that  which  he  "had 
power  to  dispose  of  by  will ;  '*  and  it  clearly 
includes,  therefore,  in  those  words  what 
he  had  a  power  to  dispose  of  by  appoint- 
ment by  will. 

Now  how  could  that  work  at  all  unless 
the  previous  words  "devise**  and  "de- 
vised *'  included  property  over  which  he 
had  a  power  of  appointment  ?  Again,  look 
at  the  effect  given  to  a  devise  made 
without  words  of  limitation.  The  section 
says,  such  a  devise  shall  pass  the  fee- 
simple,  because  that  is  the  ordinary  inten- 
tion of  people  who  devise  without  words 
of  limitation.     It  would  be  a  most  extra- 


ordinary result  if  a  gift  to  A,  when  the 
testator  had  a  power  to  dispose  of  the  fee- 
simple,  would  not  pass  the  fee-simple, 
because  it  was  a  gift  under  a  special  or  a 
general  power  conferred  by  an  individual, 
when  it  would  pass  it  if  it  was  the  exer- 
cise of  a  power  given  by  the  Legislature 
to  dispose  of  his  own  property  after  his 
death.  I  think  that  shews  that  the 
words  "  devise  '*  and  "  devised  **  include 
appointment. 

Then  as  to  the  next  section — the  29th — 
the  same  observations  may  be  almost  re- 
peated. The  words  are,  "  In  any  devise 
or  bequest  of  real  or  personal  estate,  the 
words '  die  without  issue,'  *'  and  so  forth, 
shall  be  construed  in  a  certain  manner. 
In  the  first  place,  this  applies  to  both  real 
and  personal  estate.  The  law  as  to  ap- 
pointments of  personal  estate  was  un- 
doubtedly the  same  as  the  law  as  to  wills 
proper  of  personal  estate.  Was  it  intended 
to  make  a  new  law  under  the  word  "  be- 
quest,*' so  that  a  "  bequest "  of  a  man's  own 
property  should  have  a  particular  mean- 
ing, while  an  appointment  would  have  no 
meaning,  or  a  non-intended  meaning — ^if 
I  may  coin  such  a  word— because  the 
Legislature  has  not  made  an  enactment 
in  terms  as  regards  appointments?  It 
seems  to  me  that  the  words  "  devised  ** 
and  "  devise  or  beqneist "  must  include 
devise  or  bequest  by  way  of  appointment 
— a  devise  or  bequest  under  a  general 
power  conferred  by  others  as  well  as  over 
the  testator's  own  property. 

Then  the  80th  section  says,  "Where 
any  real  estate  (other  than  or  not  being  a 
presentation  to  a  church)  shall  be  devised 
to  any  trustee  or  executor,  such  devise 
shall  be  construed  to  pass  the  fee-simple 
or  other  the  whole  estate  or  interest  which 
the  testator  had  power  to  dispose  of  by 
will  in  such  real  estate."  It  appears  to 
me  that  the  words  "devised"  and  "de- 
vise "  must  include  "  devises  *'  by  way  of 
appointment  under  special  or  general 
powers,  as  well  as  devises  of  a  testator's 
own  property  ;  and,  in  fact,  the  same  ob- 
servations I  have  made  as  to  the  preced- 
ing sections  applv  to  this  section. 

The  31st  section  is  probably  another 
drafting  of  the  30th,  and  the  same  obser- 
vations apply  to  that.  I  believe  the  real 
history  of  the  two  sections  is,  that  they 
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are  two  drafts  of  the  same  subject,  though 
both  remain  in  the  Act  of  Parliament. 
However,  they  are  so  similar,  and  every 
word  I  have  said  on  the  30th  applies  so 
equally  to  this  section,  that  I  need  not 
repeat  my  observations. 

I  now  come  to  the  32nd  section,  which 
is  this :  *'  Where  any  person  to  whom  any 
real  estate  shall  be  devised  for  an  estate 
tail  or  an  estate  in  quasi  entail,  shall  die  in 
the  lifetime  of  the  testator,  leaving  issue 
who  would  be  inheritable  under  such 
entail,"  and  so  forth,  the  estate  tail  shall 
take  effect.  Can  anybody  suppose  that 
that  is  not  to  apply  to  an  appointment 
— ^thatthe  same  evil  which  occurs  in  the 
one  case,  and  which  is  intended  to  be 
remedied  by  the  Legislature  with  regard 
to  the  testator's  own  property,  is  not  in- 
tended to  be  remedied  in  the  case  of  an 
appointment  ?  There  cannot  be  any  rea- 
son for  such  a  supposition.  The  object 
of  the  enactment  is  to  carry  out  the  tes- 
tator's intention,  namely,  that  the  estate 
tail  shall  go  on  as  long  as  there  is  issue 
inheritable  under  the  limitations ;  for,  by 
an  artificial  rule  of  the  law,  it  was  decided 
contrary  to  the  intention  that  the  gift  in 
tail  lapsed.  It  appears  to  me  that  the 
words  are  clearly  applicable  to  a  devise 
by  way  of  appointment  as  well  as  to  a 
devise  by  way  of  disposition  of  the  tes- 
tator's own  property. 

The  33rd  section  is  not  so  clear — in 
fact  it  has  been  held  not  to  apply  to 
an  appointment ;  but  I  take  it  that  the 
decisions  must  be  treated  as  founded 
really,  although  they  are  not  so  in  form, 
upon  the  fact  of  the  section  not  applying 
where  the  object  of  the  power  is  not 
within  it.  But  the  point  has  yet  to  be 
decided  whether  that  section  does  not 
apply  to  powers  of  appointment  (in  cases 
where  an  appointment  would  be  war- 
ranted) such  as  general  powers,  and  per- 
haps some  special  powers.  However,  at 
the  present  moment  it  is  only  necessary 
to  say  that  I  am  not  at  liberty  to  draw 
any  special  conclusion  from  the  use  of  the 
words  ** devise"  and  "bequest"  in  the 
section. 

I  have  gone  through,  I  believe,  every 

section  which  has  any  bearing  on  the 

question  before  me,  and  I  have  come  to 

Uiis  conclusion — that,  having  regard  to  all 

Vot,  60. — Caufc, 


these  sections,  the  word  **  devise  "  in  this 
Act  of  Parliament  does  include,  unless  a 
contrary  intention  appear  by  the  will,  a 
devise  by  way  of  appointment  under  a 
special  or  general  power  conferred  on  the 
testator  as  to  property  not  his  own,  and 
consequently  it  is  so  to  be  read  in  the 
25th  section ;  and  for  the  reasons  I  have 
already  mentioned,  the  difficulty  of  con- 
struing that  section  is  not  great  enough 
to  prevent  me  from  giving  effect  to  what 
I  conceive  to  be  the  intention  of  the 
Legislature  as  manifested  in  the  Act.  I 
think,  upon  both  the  points  I  have  dis- 
cussed, my  decision  should  be  in  favour 
of  the  void  devise  passing  under  the  resi- 
duary clause  in  this  will,  and  I  do  so 
decide. 

His  Lordship  made  a  declaration  that 
the  will  of  W.  P.  Freme  operated  as  an 
execution  of  the  power  of  appointment 
amongst  the  children  contained  in  the 
settlement  of  1822,  and  that  the  re- 
siduary devise  and  bequest  in  the  will 
operated  as  an  appointment  under  the 
power.  Also  that  the  gift  after  the 
plaintiff's  death  was  a  void  appointment, 
and  that  the  property  comprised  in  such 
gift  fell  into  and  passed  to  the  plaintiff 
by  the  residuary  gift  or  appointment. 

Solicitors— Field,  Hoscoe  &  Co.,  for  plaintiff  and 
for  defendant  Logan;  Dean  &  Taylor,  agents 
for  Longneville,  Jones  &  Co.,  Oswestry ;  Brown- 
low  &  Howe,  agents  for  Palin,  Wade  &  Thomas, 
Slirewsbury,  and  R.  M.  &  F.  Lowe,  agents  for 
Eaton  &  Son,  Liverpool,  for  other  defendants. 


[IN  THE  COUBT  OF  APPEAL] 

Jessel,  M.B. 

James,  L.  J. 

Lush,  L.J.      >  dicks  i;.  tatbs. 

1881. 
May  20,  24. 

Practice — Appeal  for  Costs — Declaration 
of  Title — Express  or  Implied — Judicature 
Act,  1873,  s.  AiO—Oopyright  in  Title  of 
Book  —  Trade-Mark — Infringement  of — 
Periodical — Registration —  Copyright  Act, 
1842  (6  i' 6  Vict.  c.  46),  ss.  16,  17, 18. 

Where  in  an  action  a  Judge  makes  no 
other  order  than  *'  that  the  defend/ami  do 
pay  the  costs  of  the  acHon,"  an  appeal 
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against  that  order  is  not  an  appeal  ^^  for 
costs  only^**  within  section  49  of  the  Judi- 
cature Act,  1873.  It  is  not  necessary  that 
there  should  he  an  actual  declaration  in 
the  order  of  the  plaintiff* s  title, 

P.  brought  an  action  for  an  injunction 
restraining  Y.from  using  the  words  "  Splen- 
did Misery  "  as  the  title  of  a  novel,  on  the 
ground  that  D.  was  the  registered  proprietor 
of  the  copyright  in  that  title.  The  same 
title  had  been  used  for  jx  novel  published 
in  1801.  There  was  no  evidence  that  the 
author  of  the  story,  in  the  title  of  which 
D.  clahfted  the  copyright,  had  invented  the 
UUe,  or  that  he  had  not  himself  copied  it 
from  the  earlier  novel : — 

Held  (reversing  Bacon,  V.C),  that  there 
was  no  copyright  in  the  words  *'  Splendid 
Misery,^*  neither  the  combination  itself,  nor 
yet  the  adoption  of  that  combination  as  the 
title  of  a  novel,  being  new  or  original ;  and 
that,  independerdly  of  these  grounds,  the 
want  of  evidence  of  invention  on  the  part  of 
the  author  of  the  plaintiffs  story  wotdd  have 
disentitled  the  plaintiff  to  relief  To  entitle 
a  work  to  the  protection  of  copyright  it  must 
he  original. 

Fer  Jessel,  M.B.,  and  James,  L.J.  : 
'^  There  can  he  in  general  no  copyright  in  the 
title  or  name  of  a  hooky  There  may  be  a 
trade-marh  in  a  title,  and  an  action  for 
fraud  will  lie  against  a  person  using  the  title 
of  a  book  already  published  for  the  purpose 
of  passing  off  such  hook  as  that  of  a  former 
author, 

Weldon  v,  Dicks  (48  Law  J.  Rep. 
Chanc.  201 ;  Law  Rep.  10  Ch.  D.  147) 
observed  upon. 

Copyright  and  trade-mark  distinguished. 

D.  was,  on  the  ^th  of  June,  1869,  regis- 
tered at  Stationers'  Hall  as  the  proprietor 
and  publish^  of  a  periodical  called  "  Every 
Week.'*  The  date  of  the  first  publication 
of  "^  Every  Week*'  was  the  Sth  of  July, 
1869.  D.  published  the  story,  "  Splendid 
Misery,**  in  "  Every  Week,**  in  six  parts, 
the  first  part  being  published  in  the  weekly 
isstie  of  the  SOth  of  December,  1874,  arid 
the  last  part  in  that  of  the  bth  of  February, 
1875.  On  the  26th  of  September,  1879, 
D.  registered  himself  as  the  proprietor  and 
publisher  of  the  copyright  in  a  novel  or 
work  caUed  "  Splendid  Misery ;  or  East 
End  and  West  End ;  **  and  gave  the  ZOth  of 
Vecemher,  1874,  as  the  date  of  first  pubUca- 


tion : — Held,  thai  the  first  registration  was 
void,  being  made  before  the  first  pMieation 
of  the  serial,  hut  that  the  second  was  sufi^ 
dent  to  protect  the  copyright  (if  any)  in  the 
tUle  of  D.'s  story. 

A  registration  of  the  first  part  of  a  story 
is  not  less  a  registration  of  such  first  pari 
because  the  subsequent  parts  have  been  pub- 
lished. 

The  notice  of  objection  required  to  be 
given  by  section  16  o/  5  ^  6  Vict,  c  45,  is 
sufficiently  given  if  given  on  the  pleadings. 

The  plaintiff  was  the  proprietor  of  the 
copyright  in,  and  the  publisher  of,  a 
weekly  halfpenny  periodical  called  Every 
Week,  and  was  doly  entered  as  such  in 
the  registry  of  the  Stationers'  Company 
on  the  8th  of  June,  1869.  The  date  of 
the  first  publication  of  the  paper  was  the 
8th  of  July,  1869. 

The  defendant  was  the  proprietor  of  the 
weekly  newspaper  known  as  the  World, 
sold  at  sixpence. 

On  the  19th  of  September,  1874,  the 
plaintiff  purchased  from  Colin  H.  Hazle- 
wood  all  his  copyright  and  interest  in  a 
novel  written  by  him,  under  the  title  of 
"  Splendid  Misery ;  or  East  End  uid  West 
End."  This  novel  he  subsequently  pnb. 
lished  in  six  parts  in  his  paper,  the  first 
part  being  published  in  the  weekly  issue 
of  the  30th  of  December,  1874,  and  the 
sixth  and  last  in  the  weekly  issue  of  the 
3rd  of  February,  1875. 

He  afterwards  published  the  issues  of 
Every  Week  containing  the  novel,  bound 
up  in  one  v61ume,  and  was  intending  to 
publish  the  story  as  a  separate  volume. 

The  defendant  in  June,  1879,  announced 
the  publication  in  the  World  of  a  norel, 
under  the  title  of  "  Splendid  Misery,"  by 
the  author  of  "  Lady  Audley's  Secret,** 
**  Vixen,"  ikc.  It  appeared  from  the  evi- 
dence that  the  defendant,  in  choosing  the 
title  '*  Splendid  Misery,"  from  several 
submitted  to  him  by  Miss  Braddon,  was 
ignorant  of  the  existence  of  Every  Week, 
or  the  plaintiff's  novel. 

The  plaintiff,  on  discovering  this,  on 
the  25th  of  September,  1879,  called  at 
the  defendant's  office,  and  requested  the 
defendant  to  discontinue  the  user  of  the 
title,  and  on  his  request  not  being  com- 
plied with,  on  the  27th  of  September 
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issued  the  writ  in  this  action,  claiming  an 
injunction  restraining  the  defendant  from 
printing,  publishing  or  selling,  either  in 
the  World  or  otherwise,  any  story  or 
publication  with  the  words  "  Splendid 
Misery,"  or  with  any  title  whereof  those 
words  formed  part,  and  from  in  any  way 
using  the  words  as  a  title  or  description 
of  any  book  or  publication  whatsoever; 
and  damages  for  infringement  of  the  plain- 
tiflfs  copyright  in  the  book  **  Splendid 
Misery,"  and  the  title. 

The  plaintiff  had,  on  the  25th  of  Sep- 
tember, 1879,  registered  himself  as  the 
proprietor  and  publisher  of  the  copy- 
right of  a  novel  or  work  called  **  Splendid 
Misery ;  or  East  End  and  West  End," 
giving  the  30th  of  December,  1874,  as  the 
date  of  the  first  publication. 

On  the  8th  of  October,  1879,  the  motion 
for  injunction  was  heard,  and  on  the  de- 
fendant's undertaking  till  the  hearing  not 
to  use  the  title,  the  costs  of  the  motion 
were  reserved,  and  the  motion  ordered  to 
stand  over  till  the  hearing. 

The  defendant,  after  the  8th  of  October, 
changed  the  title  of  his  novel,  which  was 
completed  under  the  name  of  "  The  Story 
of  Barbara :  her  Splendid  Misery  and  her 
Gilded  Cage." 

The  plaintiff,  on  the  22nd  of  January, 
1880,  delivered  his  statement  of  claim, 
alleging  that  the  title  was  a  material 
part  of  his  work,  and  was  and  had, 
since  its  publication,  been  well  known  to 
the  trade  and  the  public  by  that  name; 
and  that  his  work,  "  Splendid  Misery," 
was  of  considerable  value,  and  that  the 
user  of  the  title  thereof  by  another  person 
would  damage  the  plaintiff. 

The  defendant  by  his  statement  of  de^ 
fence  denied  that  Hazlewood  ever  had 
any  copyright  of,  or  right  or  interest  in, 
the  above-mentioned  work,  and  stated 
that  the  title  "  Splendid  Misery,"  far  from 
being  origuial,  was  the  title  of  a  novel  in 
three  volumes  written  by  Surr,  and 
published  in  London  by  T.  Hurst  in  1801, 
which  had  been  extensively  sold  since  the 
date  of  its  publication,  and  was  still  on 
sale.  He  then  denied  the  existence  of 
any  copyright  in  the  title,  and  after  several 
statements  to  the  effect  above  mentioned, 
stated  the  facts  as  to  the  completion  of 
his  novel  under  the  new  name,  and  that 
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he  had  no  intention  of  using  the  said  title 
**  Splendid  Misery  "  ;  and  denied  any  loss 
or  injury  by  the  plaintiff. 

The  plaintiff  gave  no  evidence  of  dam- 
age, nor  did  he  prove  that  Hazlewood 
(who  had  since  died)  had  invented  the 
title  or  had  not  copied  it  from  Surr*s. 

The  defendant  proved  the  publication 
in  1801  of  Surr's  book,  and  there  was 
evidence  that  that  novel  was  mentioned 
as  still  on  sale  in  catalogues  of  second- 
hand books. 

The  action  came  on  for  trial  before 
Bacon,  V.C.,  on  the  9th  of  November, 
1880,  when  he  came  to  the  conclusion 
that  the  whole  copyright  of  ''Splendid 
Misery  "  was  vested  in  the  plaintiff,  and 
that  it  had  been  invaded  by  the  defen- 
dant,  but  that  aa  the  defendant  had  dis- 
continaed  the  user  of  the  title,  an  injunc- 
tion was  unnecessary;  and  made  the 
following  order:  This  action  coming  on 
for  trial,  &c.,  and  the  defendant,  by  his 
statement  of  defence,  having  discon- 
tinued the  use  of  the  title  *' Splendid 
Misery,"  this  Court  doth  order  that  the 
defendant  do  pay  to  the  plaintiff  his  costs 
of  this  action,  inclading  the  costs  of  the 
motion  for  injunction  reserved  to  the 
hearing,  such  costs  to  be  taxed. 

The  defendant  appealed. 

Upon  the  opening  of  the  appeal, 

Mr,  Whttehome  (Mr,  Higgitis  with  him) 
raised  the  preliminary  objection  that  the 
appeal  was  for  costs — 

Ashworth  v.  Oubram^  Law  Bep.  5  Ch. 

D.  943 ; 
In  re  Hoskitui'  Trusts,  46  Law  J.  Bep. 
Chanc.  817 ;  Law  Bep.  6  Gh.  D. 
281. 
Mr.  Hemming  and  Mr,  Levett,  for  the 
appellant. — The  appeal  here  is  not  for 
costs.     The  only  ground  on  which  the 
defendant  can  be  bound  to  pay  costs,  is 
that  the  plaintiff  has  a  title  to  the  copy- 
right, but  the  yice-Ghancellor  has  decided 
that  he  has  not  by  dismissing  the  action. 
We  say  that  the  action  was  begun  by  the 
plaintiff  without  title,  and  we  were  en- 
titled to  have  it  dismissed  with  costs. 
Our  case  is  gfoverned  by 

Witt  V.  Oorcoran,  45  Law  J.  Bep. 

Chanc.  603 ;  Law  Bep.  2  Ch.  D.  69, 

and  it  can  make  no  difference  that  there 
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is  no  declaration  in  the  order,  for  here 
there  is  an  implied  declaration  that  we 
have  infringed  the  plaintifiTs  right. 

[  Jessbl,  M.B. — Can  the  mere  fact  that 
there  is  no  declaration  of  title  in  the 
order  prevent  an  appeal  being  brought 
against  that  order  ?  Is  there  any  case  in 
which,  the  plaintiff  having  no  right,  the 
Goart  has  discretion  to  make  the  defen- 
dant pay  costs  ?] 

Mr,  Whitehome^  in  reply  cited 

Harris  v.  Aarott,  46  Law  J.  Rep. 
Chanc.  488 ;  Law  Rep.  4  Ch  D. 
749. 

The  Court  mnst  have  the  power  of  di- 
recting the  way  in  which  such  cases  are 
to  be  carried  on.  The  Court  can  surely 
punish  a  party  who  may  be  successful  for 
his  conduct  in  the  cause. 

The  Court  may  protect  itself  against 
useless  litigation.  Here  the  further  hear- 
ing is  rendered  unnecessary  by  the  con- 
duct of  the  defendant,  and  the  Court  has 
jurisdiction  to  deal  with  the  costs  as  it 
pleases. 

Jbssbl,  M.R. — The  preliminary  objec- 
tion cannot  prevail.  This  order  directs 
the  costs — the  whole  costs — to  be  paid  by 
the  defendant  to  the  plaintiff.  The  de- 
fendant says  that  the  plaintiff  had  no  title 
to  sue,  and  brings  this  appeal  asking  that 
the  action  may  be  dismissed  with  costs. 

Are  costs  so  given  costs  left  by  law  to 
the  discretion  of  the  Court  if  the  plaintiff 
has  no  title,  so  that  the  Court  can  give 
the  whole  of  them  to  the  plaintiff  P  It 
cannot  be  so.  No  one  ever  heard  of 
such  an  order  being  made.  The  Yice- 
Chancellor  did  not  make  such  an  order, 
because  he  in  fact  decided  that  the 
plaintiff  had  a  title ;  and  that  is  a  ground 
of  appeal.  It  can  make  no  difi'erence 
that  there  is  no  express  declaration  in 
the  order  that  the  plaintiff  had  a  title, 
because  it  is  a  necessary  inference  from 
the  direction  that  the  defendant  do  pay 
the  costs.  It  is  the  same  thing.  It 
is  a  decision  that  the  plaintiff  was  entitled 
to  bring  the  action ;  therefore  this  is  not 
a  mere  appeal  for  costs.  I  wish  not  to 
be  misunderstood,  for  I  think  that  the 
Court  has  a  discretion  to  deprive  a  defen- 
dant of  costs,  even  though  he  may  succeed 
ill  the  action,  and  to  order  bim  to  pay 


costs,  perhaps  the  greater  part  of  the 
costs,  in  the  case  of  issues  when  he  fails, 
or  if  he  has  been  guilty  of  misconduct  in 
the  prosecution  of  the  action.  But  a 
judgment  like  this  for  the  whole  costs  of 
the  action  cannot  be  supported  except 
upon  the  express  or  implied  decision  that 
the  plaintiff  was  entitled  to  bring  the 
action. 

James,  L.J. — I  am  of  the  same  opinion. 
It  must  be  borne  in  mind  that  there  is  a 
difference  between  the  plaintiff  and  de- 
f  endant :  a  plaintiff  may  succeed  in  getting 
a  decree,  and  still  have  to  pay  all  the 
costs  of  the  action,  but  the  defendant  is 
dragged  into  Court,  and  cannot  be  made 
liable  to  pay  the  whole  costs  of  the  action 
if  the  plaintiff  had  no  right  to  bring  him 
there. 

Lush,  L.J.,  concurred. 

Mr,  Hemming  and  Mr.  Leveit,  for  the 
appellant,  argued  that  the  plaintiff  had  no 
copyright  in  the  title  "  Splendid  Misery," 
and  that  if  there  could  be  any  copyright  in 
a  title,  it  was  vested  in  Surr,  or  had  become 
public  property.  For  the  purpose  of  ac- 
quiring copyright  in  a  work  originality 
was  indispensable.  There  was  no  evidence 
or  allegation  that  Hazlewood  had  in- 
vented the  title.     They  referred  to 

Oopinger  on  Copyright,  c.  ii.  p.  20, 
for  his  Definition  of  Copyright : 
"  The  sole  exclusive  liberty  of  multiply, 
ing  copies  of  an  original  work  or  com- 
position." 

The  registration  was  not  such  as  enti- 
tled the  plaintiff  to  sue,  because  the  regis- 
tration of  the  periodical  preceded  its 
publication — 

Maxwell  v.  Hogg,  36  Law  J.  Rep. 
Chanc.  433;  Iaw  Rep.  2  Chanc. 
307; 
Henderson  v.  Maxwell,   46   Law    J. 
Rep.  Chanc.  891 ;  Law  Rep.  5  Ch. 
D.  892; 
and  the  registration  of  the  novel  on  the 
25th  of  September,  1879,  was  useless,  as 
by  that  time  the  second  and  subsequent 
parts  had  been  published. 
They  referred  to 

5  &  6  Vict.  c.  45.  ss.  18  and  19, 
as  to  the  protection  of  serials. 
Mr.  N.  Higgina  and  Jfr.  Whii^ome^loT 
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the  respondent,  contended  that  there  could 
be  a  copyright  in  the  title  of  a  book,  as 
being  the  material  part  of  the  book,  and 
cited 

Weldon  y.  Dicks,   4S  Law   J.  Bep. 
Ghanc.  201 ;  Law  Bep.  10  Gh.  D. 
147; 
Mtick  y.   Petter^  41    Law   J.   Bep. 
Ghanc.   781;   Law  Bep.   14  Eq. 
481; 
Metgler  y.  Wood,  47   Law  J.   Bep. 
Ghanc.  625 ;  Law  Bep.  6  Gh.  D. 
606; 
Kelly  y.  Byles,  49  Law  J.  Bep.  Ghanc. 
181 ;  liaw  Bep.  13  Gh.  D.  682. 
[JissEL,  M.B.,  obseryed  that  the  eases 
cited  were  cases  of  injunction  against 
infringement  of  a  trade- mark,  not  copy- 
right, but  that  the  plaintiff  had  not  alleged 
that  the  act  of  the  defendant  was  calcu- 
lated to  deceiye.] 

The  respondent  was  entitled  to  protec- 
tion under  the  Gopjright  Acts,  and  he 
had  also  a  trade-mark,  which  the  defen. 
dant  was  injuring  by  the  user  of  the  title, 
and  it  was  immaterial  that  he  had  taken 
the  title  in  igpiorance.  The  defendant 
could  not  set  up  that  some  other  than  the 
plaintiff  was  the  author  or  first  publisher 
of  the  title  of  the  book,  as  the  defendant 
has  not  giyen  notice  under 
4  &  6  Vict.  o.  46.  s.  16. 
[Jbssel,  M.B. — Notice  may  be  given 
by  the  pleadings;  it  is  sufficient  if  the 
pleader  let  the  plaintiff  know  what  the 
objection  is,  and  either  the  author's  or 
the  first  publisher's  name.  James,  L.J. — 
The  Act  means  that  the  defendant  is  to 
mention  some  one  who  published  prior  to 
the  plaintiff.] 

The  yalue  of  the  title  of  a  work  to  an 
author  would  be  seriously  diminished  if  it 
were  held  that  the  Gopyright  Act  gave 
the  plaintiff  no  protection. 

JissBL,  M.B. — ^This  is  an  appeal  from 
the  decision  of  the  Vice-Ghanoellor,  and 
although  the  action  is  a  most  trumpery 
action,  as  the  plaintiff  could  not  seriously 
i^prehend  damage  from  the  acts  of  the 
defendant,  yet  there  are  several  points  of 
importance  connected  with  the  law  of 
copyright  arising  in  the  case  which  have 
been  discussed,  and  which  will  have  to 
be  decided. 
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First,  as  regards  the  nature  of  the 
action.  The  plaintiff  has  a  serial  called 
Every  Week,  in  which  he  publishes  from 
time  to  time  novels  or  novelettes,  with 
pictures. 

The  defendant  is  the  proprietor  of  a 
weekly  newspaper  called  the  World — a 
publication  of  totally  different  charac- 
ter to  the  plaintiff's ;  and  he  publishes 
from  time  to  time,  iu  addition  to  various 
kinds  of  news,  novels  or  portions  of 
novels  in  that  serial  called  the  World, 

The  suggestion  is,  that  because  the 
plaintiff  had  published  a  novel  which  was 
completed,  called  **  Splendid  Misery ;  or 
East  End  and  West  End,"  by  G.  H. 
Hazlewood,  in  his  paper  Every  Week,  the 
defendant  by  publishing  in  the  World  what 
is  called  a  feuillefon — that  is,  a  chapter 
of  a  novel — under  the  title,  ''Splendid 
Misery,"  by  the  author  of  "Lady 
Andley's  Secret,"  "Vixen,"  Ac.,  has 
thereby  injured  the  plaintiff.  I  cannot 
believe  such  a  thing  to  be  possible.  The 
publications  are  of  a  totally  different 
character,  of  a  different  form,  and  pub- 
lished at  totally  different  prices — one, 
the  plaintiffs,  being  a  halfpenny ;  the 
defendant's  being  sixpence.  The  plain- 
tiff's serial  is  a  serial  collection  of  novels,  the 
defendant's  is  a  newspaper  with  &feuille^ 
ton,  or  a  chapter  of  a  novel,  in  it.  In- 
deed, two  more  different  publications, 
addressed  to  two  more  different  objects, 
both  containing  portions  of  a  novel,  it 
would  be  difficult  to  discover. 

That  is  the  position  of  the  parties  as 
regards  the  substance.  I  think  there  is 
no  substance  at  all  in  the  action,  but  it  is 
a  bit  of  temper  more  than  a  claim  for 
damages.  As  regards  the  legal  rights  of 
the  parties,  there  are  points  no  doubt  to 
be  considered. 

The  plaintiff  claims  copyright  in  the 
words  "  Splendid  Misery,  as  a  portion 
of  the  title  of  his  novel. 

The  defendant  submits,  in  the  first 
instance,  that  there  has  been  no  proper 
registration  of  the  publication.  There 
were,  in  fact,  two  registrations.  The 
first  registration  is  a  registration  of  Every 
Week,  That  registration  was  bad  be- 
cause it  was  made  before  the  publication 
of  the  serial.  But  there  was  a  second 
registration,  and  that  was  the  registra- 
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tion  of  the  first  part  of  '*  Splendid 
Misery/'  and  that  was  in  every  respect 
correct,  except  that  it  is  said  it  could  not 
be  properly  registered,  because  at  the 
time  the  first  part  was  registered  the 
second  and  subsequent  parts  had  been 
published. 

I  cannot  accede  to  that  suggestion. 
The  registration  informs  the  public  of 
eveiy thing  the  public  could  have  any 
desire  or  right  to  know.  It  cannot  be 
less  a  registration  of  the  first  part  be- 
cause the  other  parts  had  then  been 
published.  Each  part  may  be  registered 
separately,  and  each  part  was  actually 
published  separately,  and  each  part  is, 
according  to  the  definition  of  the  Act  of 
Parliament,  a  book.  It  appears  to  me 
there  can  be  no  objection  to  the  second 
registration. 

Then  can  there  be  copyright  at  all  in 
these  words  ?  I  think  not.  They  are  two 
common  English  words,  and  the  combi- 
nation of  them  is,  I  should  have  said,  a 
hackneyed  one.  There  has  been  no  evi- 
dence in  the  case  of  that,  but  there  is 
actual  evidence  that  this  combination  was 
used  as  the  title  of  a  novel  so  far  back  as 
1801.  It  does  not  appear  to  me  that 
there  was  any  invention  in  the  combina- 
tion of  "Splendid  Misery,"  any  more 
than  in  the  words  "miserable  sinner." 
The  adoption  of  the  words  as  a  title  is 
not  new ;  but  if  it  were,  that  would  not 
make  an  invention.  It  might  constitute 
a  trade- mark,  and  enable  the  owner  to 
say,  *' You  cannot  sell  another  novel  under 
the  exact  title,  without  any  difference,  so 
that  somebody  buying  the  World  may 
think  he  is  buying  my  novel,  when  he  is 
actually  buying  yours."  That  is  a  trade- 
mark, and  that  is  intelligible.  That 
would  apply  to  newspapers  and  serials  in 
general.  But  it  has  no  application  to 
this  case,  because  when  we  look  at  the 
circumstances,  the  titles  of  the  papers 
are  Every  Week  and  the  World,  No  ooe 
would  ask,  as  I  understand  it,  for 
**  Splendid  Misery,"  but  he  would  ask  for 
the  World  or  Every  Week, 

But  besides  that,  when  you  look  at  the 
titles  there  is  a  remarkable  difference  as 
regards  trade-mark.  One  is  ^'Splendid 
Misery ;  or  East  End  and  West  End,"  by 
G.  H.  Hazlewood;  the  other  is  "Splendid 


Misery,"  by  the  author  of  "Lady 
Audley's  Secret,"  "  Vixen,"  Ac.  They 
are  different  titles.  No  doubt  there  are 
the  words  **  Splendid  Misery"  in  common, 
but  there  is  a  great  difference  between 
the  titles,  and,  in  fact,  the  case  has  not 
been  seriously  argued  upon  the  question 
of  "trade-mark." 

Now  I  come  to  another  point.  Assum- 
ing there  could  be  copyright — I  do  not 
say  there  could  not  be  copyright  in  a 
title,  or  that  you  could  not  have  a  page 
of  title  or  something  of  that  kind,  shew- 
ing invention,  and  so  forth,  that  might 
be  covered  by  copyright — what  is  copy- 
right ?  It  is  the  right  of  multiplying 
copies  of  an  original  work.  If  you  com- 
plain that  a  part  of  a  work  has  been 
pirated  you  must  shew  that  that  part  was 
original.  The  respondent's  argument  in 
this  case  appears  to  be  met  by  a  very 
simple  answer.  If  this  title  was  not  ori- 
ginal, there  is  no  copyright.  How  can  it 
be  said  that  the  title  is  original  when  the 
very  same  words,  for  the  same  purpose, 
were  used  in  1801  ?  The  suggested  an- 
swer to  that  is,  that  people  have  forgotten 
that  old  novel.  But  that  is  not  the  point* 
Has  it  become  public  property  ?  If  you 
go  by  the  analogy  of  the  Patent  Law,  it 
is  very  strong  against  the  plaintiff,  be- 
cause complete  prior  publication  of  the 
invention  in  England  destroys  the  claim 
for  novelty  on  the  part  of  the  patentee.  I 
say  **  complete  "  because  there  have  been 
cases  where  it  has  been  held  that  a 
general  description  was  not  sufiiciently 
complete  and  specific  to  prevent  a  title  in 
the  second  inventor.  But  there  is  an- 
other circumstance.  Even  in  the  case  of 
patentees,  where  there  is  a  question  of 
originality,  you  must  prove  the  invention 
by  the  man  who  claims  the  patent.  In 
this  case,  Mr.  Hazlewood  being  dead,  and 
it  having  been  shewn  that  the  term 
"  Splendid  Misery  "  was  known  many 
years  ago,  nobody  being  called  to  prove 
that  Mr.  Hazlewood  invented  the  title  at 
all,  or  that  he  did  not  take  it,  as  be 
might  have  done,  from  a  copy  of  the  old 
novel,  it  is  evident  that,  even  assuming 
that  you  could  establish  that  as  original 
merely  because  it  was  re-invented,  you 
have  no  evidence  of  the  re-invention,  and 
you  have  evidence  of  prior  publicatioii* 
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It  seems  to  me,  therefore,  on  that  gronnd 
also,  that  the  action  must  be  dismissed. 
It  is  unnecessary  to  refer  at  greater 
length  to  the  cases  than  to  saj  that 
there  seems  to  be  a  certain  amount  of 
confusion  in  the  minds  of  some  counsel ,  and 
perhaps  of  some  Judges,  between  copy- 
right and  trade- mark.  The  two  things 
are  totally  different,  and  it  does  appear 
to  me  that  no  authority  which  is  binding 
on  us  has  been  produced  to  shew  that 
there  can  be  copyright  in  a  title  such  as 
this.  On  every  ground  I  am  of  opinion 
that  this  appeal  must  be  allowed,  and  the 
action  dismissed,  and,  it  follows  from 
what  I  have  said,  with  costs  both  here 
and  below. 

James,  L.  J. — Literary  property  is  liable 
to  invasion  in  three  modes,  and,  as  I  be- 
lieve, in  three  modes  only. 

The  first  is,  where  there  is  an  open  and 
avowed  trespass,  where  a  publisher  in 
this  country  publishes  an  unauthorised 
edition  of  a  work  in  which  copyright 
exists,  or  where  a  man  introduces  and 
sells  in  this  country  a  reprint  made 
abroad.  That  is  open  piracy.  Secondly, 
another  mode  is,  when  a  man,  pretending 
to  be  the  author  of  a  book,  illegitimately 
appropriates  the  fruit  of  previous  authors' 
literary  labour.  That  is  literary  larceny. 
Against  these  two  offences  the  Copyright 
Acts  afford  protection.  Thirdly,  there  is 
another  mode  which,  to  my  mind,  is 
wholly  irrespective  of  and  anterior  to 
any  copyright  legislation,  and  that  is 
where  a  man  is  selling  a  work  under 
the  name  or  title  of  another  man  or 
another  man's  work.  That  is  not  invasion 
of  copyright.  It  is  a  common  law 
fraud.  It  is  to  be  redressed,  and  is 
capable  of  being  redressed,  by  ordinary 
common  law  remedies,  wholly  irrespec- 
tive of  any  of  the  conditions  or  re- 
strictions imposed  by  the  Copyright 
Acts.  Suppose  a  man  were  to  publish  a 
book  of  cookery,  calling  it  as  **  Soyer's 
Cookery  Book,"  which  it  is  not ;  or  of 
arithmetic,  as  "Golenso's  Arithmetic," 
which  it  is  not ;  or  '*  Hemy's  Pianoforte 
Tutor  '*  (as  in  the  case  of  Metzler  v. 
Woodf  before  the  Court  of  Appeal), 
which  it  is  not ; — that  is  a  common  law 
fraud.     That  has  nothing  to  do  with  the 
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Copyright  Acts.  It  is  not  subject  to  the 
conditions  of  the  Acts  as  to  registration 
or  anything  of  the  kind.  But  it  must  be 
one  of  these  three  things  before  a  man 
has  a  right  to  complain.  It  is  idle  to 
suggest  that  this  novel  is  open  piracy. 
It  is  equally  idle  to  suggest  that  it  is  a 
literary  larceny,  and  equally  idle  to 
suggest  that  it  is  a  commercial  fraud. 
And  as  it  is  not  one  of  these  three,  the 
plaintiff  never  had,  according  to  my 
mind,  the  slightest  ground  or  colour  of 
pretence  for  the  action  be  has  brought ; 
therefore  this  appeal  must  be  allowed, 
with  costs. 

Lush,  L.  J. — It  is  necessary  to  bear  in 
mind  what  is  the  precise  question 
which  is  brought  before  us  for  our  de- 
cision in  this  case.  This  is  not  an  action 
for  pirating  a  trade-mark,  nor  is  it  an 
action  for  fraudulently  using  the  title  of 
a  serial  which  the  plaintiff  had  published 
in  order  that  the  defendant  might  pass 
off  his  serial  as  the  production  of  the 
plaintiff.  That  would  be  a  common  law 
fraud.  Nor  is  the  question  whether 
there  can  be  copyright  in  the  title  of  a 
work.  The  sole  question  before  us  is 
whether  there  can  be  copyright  in  the 
two  words,  "  Splendid  Misery,"  which 
have  been  used  by  the  plaintiff  as  the 
title,  or  rather  as  part  of  the  title,  of  his 
serial — because  the  whole  of  the  plaintiff's 
title  is  ^*  Splendid  Misery ;  or  the  East 
End  and  West  End."  Before  I  pass  on 
to  consider  the  two  words,  I  notice  a 
decision  which  has  been  pressed  on  us  of 
Weldon  v.  Dicksy  decided  by  Vice-Chan- 
cellor  Malins,  and  which,  it  is  alleged,  is 
precisely  in  point,  and  an  authority  in 
favour  of  the  plaintiff.  There  a  series  of 
books  had  been  published  by  the  plaintiff; 
one  book  in  that  series  was  entitled 
"Trial  and  Triumph."  The  defendant 
published  in  two  magazines,  and  after- 
wards in  a  separate  volume,  an  entirely 
different  book,  but  with  the  same  title — 
•Trial  and  Triumph."  The  plaintiff 
brought  an  action  and  claimed  an  injunc- 
tion. In  his  statement  of  claim  he 
alleged  that  the  defendant  had  published, 
and  continued  to  publish,  his  work 
with  the  intention  of  inducing  the  public 
to  believe,  and  he  had,  in  fact,  induced 
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persons  to  believe,  that  the  book  so  pub- 
lished  by  him  was  identical  with  that 
about  to  be  republished  by  the  plaintiff. 
That  alleges  a  common  law  fraud,  and 
although  the  Vice- Chancellor  did  not 
explicitly  put  his  judgment  on  that 
allegation,  I  think  that  his  mind  was 
influenced  by  it  from  beginning  to  end, 
and  that  he  did  not  distinguish  between 
that  form  of  proceeding  which  claims 
damages  for  a  violation  of  a  common  law 
right,  and  a  claim  for  infringement  of 
copyright  itself.  But  I  observe  that  he 
says  towards  the  end  of  his  judgment, 
'^  All  the  witnesses  agree  that  the  title  of 
a  book  is  a  material  part  of  the  book — it 
is  a  valuable  part  of  it ;  and  the  case  is 
illustrated  by  a  reference  to  Mr.  Thacke- 
ray's work  of  'Vanity  Fair.'  Would 
anyone  be  entitled  to  publish  a  book 
called  *  Vanity  Fair,*  leaving  out  the 
author's  name  ?  A  person  buying  a  cheap 
edition  would  expect  to  get  Thackeray's 
work  ;  and  what  a  fraud  it  would  be  if  he 
had  got  some  spurious  thing  which  was 
not  worth  reading."  I  cannot  help 
thinking  that  that  paragraph  is  the  key 
to  the  whole  of  the  judgment :  and  that 
what  the  Vice-chancellor  had  in  his 
mind  was  that  the  allegation  was  proved, 
that  the  defendant's  book  was  brought 
out  for  the  very  purpose  of  inducing 
persons  to  believe  that  it  was  the  same 
book  which  belonged  to  the  plaintiff;  and 
that  is  the  real  ground  of  the  Vice- 
Chancellor's  decision.  If  that  be  so,  the 
case  is  no  authority  whatever  on  the 
present  point,  which  involves  the  simple 
question  whether  there  can  be  copyright 
in  these  two  words.  It  is  not  necessary 
to  consider  whether,  if  there  could  have 
been,  the  defendant  has  infringed  it  by 
taking  only  those  two  words,  because  I  am 
clearly  of  opinion,  with  my  learned  col- 
leagues, that  there  is  no  such  thing  as 
copyright  in  that  particular  title.  I  take 
it  to  be  established  law,  that  to  be  the 
subject  of  copyright  the  matter  must  be 
original.  It  must  be  the  composition  of 
the  author,  something  which  has  grown 
up  in  his  mind,  and  something  which,  if 
it  were  applied  to  patent  rights  would  be 
called  invention.  Nothing  short  of  that 
can  entitle  a  man  to  copyright  in  any 
matter  of  writing  or  print.     How  can  it 


be  said  that  there  is  anything  orifi^iiial  in 
these  two  words  P  I  suppose  there  is 
hardly  a  person  who  has  grown  up  to 
maturity  in  this  country  who  baa  not 
read  them  hundreds  of  times,  and  beard 
them  spoken  hundreds  of  times.  To  my 
mind  it  is  a  hackneyed  phrase,  and 
we  know  that  about  eighty  years  ago  a 
novel  was  printed  under  that  very  tide — 
'*  Splendid  Misery."  Though  tlmt  is  out 
of  print,  we  know  from  the  evidence  here 
that  second-hand  copies  are  about  up  to 
this  day,  and  I  suppose  may  be  found  on 
second-hand  bookstalls.  So  that,  even  if 
we  were  to  go  no  further  back  than  that, 
the  title  has  been  a  common  thing  at 
least  for  eighty  years.  I  cannot  help 
thinking  that  the  phrase  originated  years 
and  years  before  that.  There  is  nothing 
original  about  the  title,  nothing  in  it 
which  indicates  any  intellectual  effort.  It 
is  merely  the  taking  up  a  phrase  which  had 
been  in  public  use  before,  and  had  be- 
come public  property ;  and  it  is  impossiUe 
that  a  person  can  appropriate  that  and 
claim  a  copyright  in  it.  On  these  grounds 
I  perfectly  agree  with  the  judgment  of  my 
learned  colleagues,  that  the  appeal  ought 
to  be  allowed,  with  costs. 

Jambs,  L.J. — I  desire  to  add,  that  in 
my  opinion,  and  in  that  of  the  Master  of 
the  Bolls,  there  can  be  in  general  no 
copyright  in  the  title  or  name  of  a  book. 

Lush,  L.J. — I  do  not  dissent  from  ihat^ 
but  I  only  wish  to  guard  myself.  In 
order  to  decide  the  question  which  we 
have  to  decide,  I  wish  to  exclude  all 
others  from  our  minds. 


Solicitors—  Lewis  &  Lewis,  for  appellant;  Mod- 
tagu,  Scott  &  Baker,  for  reapondaiit. 
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Executor* 8  Action  for  Administration — 
Claim  hy  Creditor — Statute  of  Limita* 
tions  (21  Jac,  1.  c.  16). 

A  simple  contract  debt  was  incurred  in 
November,  1873.  In  1878  the  executor  of 
the  debtor,  who  had  died  meanwhile,  began 
an  action  for  the  administration  of  his 
estate,  and  the  judgment  usual  in  such  an 
action  was  given  in  December,  1879.  Soon 
afterwards  the  simple  contract  creditor 
carried  in  a  claim  for  the  amount  of  his 
debt : — Held,  that  the  claim  was  inadmis- 
sible,  being  barred  by  the  Statute  of  Limi' 
tations. 

Stemdale  y.  Hankinson  (1  Sim.  393) 
explained, 

J.  Greaves,  deceased,  was  at  the  time 
of  bis  death  indebted  to  the  Midland 
Banking  Company  in  the  sum  of  300^, 
for  which  he  had  giren  them  his  pro- 
missorj  note,  dated  the  11th  of  Novem- 
ber, 1873.  He  died  in  1878,  and  in 
December  of  that  year  one  of  his  execa- 
tors  commenced  an  action  against  the 
other  executor  for  the  administration  of 
Greaves's  estate.  The  nsaal  administra- 
tion judgment  in  an  executor's  action 
was  pronounced  in  December,  1879,  and 
shortly  afterwards  the  Midland  Banking 
Company  sought  to  prove  in  the  ad- 
ministration action  for  the  amount  due 
to  them  on  the  promissory  note.  The 
Chief  Clerk  certified  that  he  had  dis- 
allowed their  claim,  and  this  was  an  ad- 
journed summons  to  vary  his  certificate. 

Mr.  Chitty  and  Mr,  Bonser,  for  the 
company. — This  action  was  commenced 
within  six  years  from  the  date  of  the 
promissory  note ;  it  was  for  the  benefit 
of  all  the  creditors,  each  of  whom  had  an 
inchoate  interest  in  it  from  the  time 
when  the  action  began — 

Stemdale  v.  Hankinson  (ubi  supra). 
This    decision   was    approved    of    by 
Lord  St.  Leonards  in 

Bermingham  v.  Burke,  2  Jo.  &  La. 
699. 
It  makes  no  diflTerence,  therefore,  that 
judgment  was  not  pronounced  until  more 
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than  six  years  after  the  date  of  the  note. 
The  Statute  of  Limitations  ceased  to  run 
immediately  the  writ  was  issued. 
They  cited  also 

Berrington  v.   Evans,   1  Ton.  &  C. 

Exch.  434 ; 
Watson  V.  Birch,  16  Law  J.  Rep. 
Chanc.  188 ;  15  Sim.  523  ; 
and 

Manby    v.    Manby,    Law     Bep.    3 
Ch.  D.  101. 
Mr.  Homer  and  Mr.  Wiglesworth,  for 
the  plaintiff,  and  Mr.   Curtis  Price,  for 
the  defendant,  were  not  called  upon. 

Thb  Masteb  of  the  Bolls. — I  am  of 
opinion  that  this  claim  is  barred  by  the 
Statute  of  Limitations,  and  that  it  was 
properly  rejected. 

The  debt  on  which  the  claim  is  made 
was  incurred  on  the  11th  of  November, 
1873.       The    writ    in    this   action  was 
issued  on  the  30th  of  December,  1878, 
and  judgpnent  was  given  on  the  8th  of 
December,  1879.  This  claim  was  brought 
in  some  time  after  the  judgment.     It  is 
quite  plain,  therefore,  unless  the  action 
for  administration  saved  the  claim  from 
the  operation  of  the  statute,   that  the 
claim  is  barred  by  the  statute.     It  is  a 
claim  which  can  only  be  enforced    by 
action,  and  is  within  the  very  words  of 
the  statute  of  James.     The  suggestion  is 
that  this  action  saved  the  claim.     First 
of  all,  this  is  an  action  by  one  executor 
against  the  other,  and  is  not  afc  all  an 
action  on  behalf  of  the  creditors.     It  is 
an  administration    action,    but    not  on 
behalf  of  the  creditors,  though  the  judg- 
ment would  have  saved  this  claim  had  it 
been  pronounced  before  the  expiration  of 
six  years  from  the  time  the  debt  was 
incurred.     There  is  no  pretence  for  say- 
ing that    this    action  was    brought  on 
behalf  of  the  present  claimants,  and  there 
is  no   reason  in  the  world,  that  I  can 
conceive,  for  getting  rid  of  the  operation 
of  the  statute  on  that  account.     Beliance 
was  placed  on  the  case  of  Stemdale  v. 
Hankinson,  which  was  decided  so  long 
ago  as  1827,  which  is  far  too  Icng  ago 
for  me  to  interfere  with  it  now,  even  if  it 
had  not  been  approved  of  by  Lord  St. 
Leonards.     But  I  wish  to  point  out,  first 
of  all,  that  that  case  has  no  application 
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at  all  to  the  action  before  me ;  and 
secondly,  that  creditors  had  better  not 
rely  npon  that  decision  for  the  fatnre. 
In  the  first  place,  Vice- Chancellor  Sir 
Anthony  Hart  pat  it  in  this  way  :  "  The 
other  fallacy  is  that  the  statute  bars  the 
suit  in  equity,  which  it  does  not.  But 
as  Courts  of  equity  will  not  entertain 
stale  demands,  they  have  thought  proper 
to  adopt  the  limit  of  six  years  in  analogy 
to  the  statute,  and  pleas  of  the  statute 
are  admitted  in  these  Courts  by  analogy 
only.  When  the  circumstances  of  a  case 
are  such  as  to  make  it  against  conscience 
to  apply  the  rule  framed  upon  this 
analogy,  the  Court  will  not  enforce  it. 
It  has  been  said  that  if  a  creditor  files  a 
bill  on  behalf  of  himself  and  others,  and 
permits  it  to  be  dismissed  before  decree, 
the  statute  would  apply.  I  dissent  from 
that  proposition,  for  I  think  that  the 
Court  would  protect  a  creditor  against 
any  accident  of  that  kind.  I  have  no 
doubt  that  if  a  creditor  files  a  bill,  and  it 
appears  that  the  rule  adopted  by  analogy 
to  the  statute  would  affect  his  demand, 
but  that  a  bill  had  been  before  filed  by 
another  creditor,  and  that  the  plaintiff  in 
the  second  suit  had,  in  confidence  that 
the  former  suit  would  be  prosecuted, 
abstained  from  filing  his  bill,  the  Court 
would  not  apply  its  rule.  Every  creditor 
has  to  a  certain  extent  an  inchoate 
interest  in  a  suit  instituted  by  one  on 
behalf  of  himself  and  the  rest;  and  it 
would  be  attended  with  mischievous  con- 
sequences to  estates  of  deceased  debtors 
if  the  Court  were  to  lay  down  a  rule  by 
which  every  creditor  would  be  bound 
either  to  file  his  bill  or  bring  his  action. 
Suits  have  been  instituted  in  which 
creditors,  in  consequence  of  the  death  of 
parties  and  a  variety  of  other  circnm- 
stances,  have  been  unable  to  obtain  a 
decree  for  two  or  three  years,  although 
every  reasonable  diligence  may  have 
been  used ;  and  if  the  schedule  to  most 
of  the  reports  made  in  suits  of  this 
nature  were  looked  through,  it  would  be 
found  by  comparison  of  dates  that  two- 
thirds  of  the  creditors  might  have  been 
shut  out  by  a  strict  application  of  the 
rule.  The  principle  of  convenience  does 
not  apply,  for  the  adoption  of  the  rule  in 
all  cases  where  the  six  years  had  run 


before  the  decree  would  noi,  for  the 
reasons  I  have  before  stated,  be  a  pro- 
tection to  the  estates  of  debtors  in  the 
aggregate." 

That  was  the  line  of  Mr.  Sfaadwell*8 
argument  in  that  case,  and  thai  is  the 
unceremonious  way  in  which  Sir  An- 
thony Hart  treated  the  argument. 

The  decision,  therefore,  depended  npon 
a  variety  of  circumstances,  as  stated  by 
the  yice-Chancellor,   of   which,   I  may 
say,  none  now  exist.     In  the  first  plsoe, 
the  Statute  of  Limitations  did  not  affect 
Courts  of  equity,  because  it  only  applied 
to  what  were  called  common  law  actions. 
If  any  action  is  properly  described  by  the 
statute  of  James,  that  statute  now  applies 
to  the  action  whether  before  this  Court  or 
another,  and  the  statute  is  consequently 
binding  upon  this  branch  of  the  High 
Court  in  every  case  to  which  it  applies. 
In  the  next  place,  it  is  no  longer  the 
practice,  as  for  as  personal  estate  is  con- 
cerned, to  bring  an  action  by  one  credi- 
tor on  behalf  of  others.     It  is  no  longer 
necessary,  because  there  is  a  provision  in 
the  Act  of  1852  that  any  creditor  might 
have  a  decree  "for  the  admuustration  of 
personal  estate,  and  since  the  passing  of 
that  statute — ^now    nearly  thirty  years 
ago — the  practice  has  been  abandoned  of 
suing  by  one  creditor  on  behalf  of  all, 
excepting  in  the  case  of  real  estate,  as  to 
which  the  section  of  the  statute  does  not 
apply  unless  it  has  been  ordered  to  be 
sold,  or  there  is  a  trust  or  a  power  of 
sale.    Therefore  there  are  no  longer  any 
suits  brought  by  a  creditor  agamal  the 
personal  estate  except  for  payment  of  his 
own  debts ;  and  you  may  always  stop 
such  a  suit  by  payment  of  the  debt. 
Again,   the  reason  for  the  decision  no 
longer  applies.    Ton  can  get  a  decree  in 
two  days  by  a  summons.      You  ought 
always    to    get  it  within  a  few    days. 
If   it    is   unopposed   it    can    be   taken 
at  once  by  summons  in  chambers ;  bat 
however  bitterly  opposed  it  may  be,  if 
there  is  a  debt  at  all  you  can  get  a  decree 
within  a  veiT  few  days,  and  consequently 
the  reason  K>r  the  CJomrt  of  equity  exer- 
cising its   diseretion   in  fovour  of  the 
creditor  to  prevent  the  estate  being  torn 
to  pieces  by  a  multiph'ctty  of  suits  no 
longer  appHes;    and    the  rale   et9»omie 
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raiione  Ugis  cessat  ipsa  lex  applies  also, 
and  therefore  there  is  no  reason  in  the 
world  why  this  company  shoald  not 
have  taken  oat  a  sammons  and  got  a 
jndgment  long  ago.  It  woald  not  have 
hurt  the  estate  at  all,  because  the  first 
certificate  would  stop  sdl  the  others  ;  and 
it  most  be  recollected  that  it  is  only  in 
cases  where  the  action  is  nearly  barred 
at  the  death  of  the  testator  that  the 
creditor  cannot  wait.  In  that  case,  if  he 
has  been  negligent  too  long,  it  behoves 
him  to  nse  due  diligence  the  moment  the 
man  dies ;  so  that  what  the  Vice-Chan- 
cellor  said  about  the  rule  of  convenience 
and  the  protection  of  debtors'  estates 
requiring  the  Court  to  exercise  the  dis- 
cretion which  it  then  possessed  in  favour 
of  the  creditor,  no  longer  applies.  It 
seems  to  me  that  the  safest  and  plainest 
rule  is  to  say  that  this  being,  as  it  is,  a 
mere  action  for  debt,  it  is  within  the  very 
words  of  the  statute,  and  the  claim  is 
barred.  The  summons  is  therefore  dis- 
missed with  costs. 


Solicitors— Kidsdale  &  Son,  ageuts  for  Weddall  & 
Parker,  S«lby,  for  plAintiff ;  Pilgrim  &  Phillips, 
agents  for  Smith,  Smith  &  Elliott,  Sheffield,  for 
defendant;  and  Ashurst,  Morris,  Crisp  &  Co., 
agents  for  William  Smith  k  Son,  Sheffield,  fbr 
the  Midland  Banking  Company  ;  H.  A.  Mitude, 
agent  for  W.  H.  Stacey,  Sheffield,  for  defendants 
Tasker  &  Smith. 


t,  16.   J 


WALTERS  V.   WALTERS. 


Fry,  J. 
1881 
May  14, 

AdminUirjUioii — Executor — Retainer. 

An  estate  administered  by  the  Oourt  was 
dejicient ;  the  personal  estate  was  insufficient 
to  pay  specialty  debts.  After  the  spedaliy 
debts  had  been  paid  the  proceeds  of  per- 
sonalty  came  into  Oourt,  A  claim  on  be- 
half  of  the  estate  of  a  deceased  executor  to 
be  paid  a  simple  contract  debt  in  full  out  of 
such  proceeds  was  disallowed. 

This  was  a  suit  to  administer  the  estate 
of  a  testator,  Ralph  Walters,  which  was 
deficient.  The  testator  had  appointed 
George  Walters,  Robert  Walters  and 
Elizabeth  Walters  executors.  Robert 
Walters  renounced  probate. 


The  personal  estate  of  Ralph  Walters 
realised  43,688^  135.  Id,^  including  in- 
come ;  there  was  no  devise  for  payment 
of  debts.  Under  an  order  made  in  the 
suit  in  August,  1876,  the  specialty  debts, 
which  amounted  to  51,660^.  1«.  34.,  were 
paid  out  of  the  assets  then  realised,  in- 
eluding  proceeds  of  the  real  estate.  There 
was  now  in  Court  a  sum  applicable 
towards  the  payment  of  simple  contract 
debts,  part  of  which  was  the  produce  of 
personal  estate  realised  since  the  order  of 
August,  1876. 

Ihis  was  an  application  by  summons, 
on  behalf  of  the  plaintiffs  in  an  action  to 
administer  the  estate  of  George  Walters, 
to  be  paid  out  of  the  personal  estate  in 
Court,  in  full,  a  debt  due  from  the  estate 
of  the  testator  in  this  suit  to  that  of  the 
deceased  executor,  George  Walters. 

The  original  plaintifF  in  this  action  was 
George  Walters,  the  executor  of  Ralph 
Walters.  The  original  defendant  was 
Elizabeth  Walters,  the  executrix  of  Ralph 
Walters.  George  Walters  died  in  the  life- 
time of  Elizabeth  Walters,  and  Catherine 
Walters,  his  executrix,  had  revived  this 
action.  Elizabeth  Walters  died  subse- 
quently to  August  ]  876,  and  her  executor, 
Seagram,  was  the  present  representative  of 
the  testator  and  defendant  to  the  action. 

Mr,  J,  Pearson  and  Mr,  W,  Barber^  for 
the  plaintiff,  took  no  part  in  the  argu- 
ment. 

Mr,  Ghapm^an  Barber  (Mr.  North  with 
him),  for  the  summons,  and  Mr,  Olasse 
and  Mr.  Oswald,  for  persons  in  the  same 
interest,  argued  that  as  the  specialty 
debts  had  in  fact  been  paid  out  of 
the  proceeds  of  realty  the  executrix  of 
Catherine  had  a  right  of  retainer;  and 
that  the  money  in  question  having  come 
into  Court  represontiag  strictly  legal 
assets,  at  a  time  when  it  had  become  dis. 
tributable  among  simple  contract  debtors, 
the  executrix  of  George  had  a  right  to 
retain — 

Campbell  v.  GampbeU,  Law  Rep.  16 

Ch.  D.  198  ; 
Morris  v.  Morris,  44  Law  J.  Rep. 
Chanc.  1 78  ;  Law  Rep.  19  Eq.  21 ; 
Richmond  v.  White,  48  Law  J.  Rep. 
Chanc.  798 ;  Law  Elep.  12  Ch.  D. 
301; 
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Langtoii  v.  Higgs^  5  Sim.  228 ;  1  Law 

J.  Rep.  Ghanc.  150 ; 
Kent  V.  Pickering^  2  Keen,  1 ;  6  Law 

J.  Bep.  Ghanc.  375 ; 
Nunn  V.  Barlow,  1  Sim.  &  S.  588. 
The  executor  of  an  executor  stood  on 
the  same  footing  as  the  executor  him- 
self— 

Thomson  v.  Oranty  1  Buss.  540/t ; 
Hopton  V.  Drydeiif  Prec.  Ghanc.  180. 
Mr.  Ooohsony  Mr.  Stevens  and  Mr, 
Fellows,  for  Seagram,  contended  that  the 
executor  had  no  right  of  retainer  in  re- 
spect of  anything  but  legal  assets.  The 
reason  why  he  was  allowed  that  right  did 
not  apply  to  assets  made  such  by  the 
statute,  for  he  was  in  no  different  position 
from  other  creditors. 

The  statute  gave  him  no  such  right ; 
on  the  contrary  it  contemplated  an  equit- 
able and  equal  distribution,  and  the  Court 
would  not  allow  the  mere  accident  of  the 
order  of  distribution  to  affect  his  rights — 
Kinderley  v.  Jervis,  22  Beav.  1 ;  25 

Law  J.  Bep.  Ghanc.  538 ; 
Gummins  v.  Cummins,  3  Jo.  &  La. 

64; 
WiJliams  onExecwtors^  (8th  ed.)  1045; 
Baily  v.  Ploiighmun,  Mosely,  95 ; 
Chambers  v.  Harvest,  Ibid.  123  ; 
Hall  v.  Kendall,  Ibid.  328  ; 
Talbot  V.  Frere,  Law  Bep.  9  Ch.  D. 

568  ; 
Bain  v.    Sadler,    40   Law   J.   Bep. 
Ghanc.  791;    Law  Bep.    12  Eq. 
570. 
Mr.  North,  in  reply,  referred  to 

Burge  v.   Brutton,  2  Hare,  373 ;   12 
Law  J.  Bep.  Ghanc.  368. 

Fry,  J.,  stated  the  facts  and  said — In 
respect  of  legal  assets  it  is  perfectly  plain 
that  an  executor  has  a  right  of  retainer 
against  creditors,  but  of  course  he  has 
the  right  only  against  creditors  of  equal 
degree  ;  it  is  one  exercised  in  paribus  and 
no  further.  Therefore,  if  the  funds  over 
which  he  claims  the  right  had  been 
applied  in  payment  of  specialty  debts,  he 
never  could  have  asserted  it.  And  if  he 
can  succeed  it  is  merely  by  the  accident 
of  the  order  in  which  payment  was  made. 

In  respect  of  the  statutory  assets,  it 
appears  equally  plain  that  he  had  no  right 
ofretainer  for  several  reasons.  In  the  first 


place,  the  statute  makes  the  assets  dis- 
tributable in  equity,  and  we  all  know  that 
the  principle  of  distribution  that  govema 
a  Gonrt  of  equity  is  that  equality  is  equity. 
In  the  next  phMse,  a  right  of  retainer 
applies  only  ex  necessiiate  to  things  which 
come  into  the  hands  of  an  executor,  but 
such  items  never  could  oome  into  the 
hands  of  the  executor.  Again,  the  reason 
for  the  existence  of  the  right  is  the  in- 
capacity of  the  executor  to  pursue  a 
remedy  at  law  which  other  creditors  have 
against  the  assets ;  but  the  other  crediton 
could  not  sue  at  law  against  these  assets. 
For  all  those  reasons  it  is  apparent  that 
no  right  of  retainer  exists  under  the 
statute. 

The  question  then  simply  is,  whether  it 
does  arise  by  the  fact  that  the  legal  assets 
were  got  in  at  a  date  later  than  the  pay- 
ment of  the  specialty  debts.  I  will  con- 
sider the  question  in  two  ways :  in  the 
first  place,  supposing  an  outside  creditor 
to  obtain  judgment,  the  Court  would  not 
give  that  creditor  any  priority  in  respect 
of  these  assets,  for  the  simple  reason  that 
in  administering  the  assets  on  further 
consideration  it  would  adjust  the  rights 
irrespective  of  the  mere  accident  of  time 
at  which  the  assets  had  come  into  the 
suit,  and  the  order  of  payment — ^in  other 
words,  it  would  marshal  them  so  as  to 
give  effect  to  the  respective  rights  of  the 
parties.  But,  further,  it  is  to  be  borne  in 
mind  that  it  is  an  executor  who  is  assert- 
ing the  right,  and  if  there  is  one  person 
in  the  world  who  is  bound  by  the 
principles  that  legal  assets  are  the  first 
fund  for  payment  of  debts,  that  person 
is  an  executor.  I  will  read  a  passag9 
from  Mr.  Justice  Williams's  work  on 
Executors.  He  says  (1),  "It  is  a  well- 
known  rule  that  as  between  the  real  and 
personal  representatives  of  all  persons 
deceased,  the  personal  estate  in  the  hands 
of  the  executor  or  administrator  is  the 
primary  and  natural  fund  which  most 
be  resorted  to  in  the  first  instance  for  the 
payment  of  debts  of  every  description 
contracted  by  the  testator  or  intestate. 
But  it  is  clear  that  this  principle  caa 
only  regulate  the  equitable  aidministratioa 
of  assets,  and  does  not  extend  to  the  legal 

(1)  Wnitams  on  Executors  (8th  ed.)*  '^'^ 
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control  of  the  creditor  of  the  deceased; 
for  it  is  discretionary  with  him,  if  his  debt 
is  of  a  natare  to  bind  both  the  real  and 
personal  estate  in  the  hands  of  the  eze- 
cntor ;  or  to  the  real  estate  descended  or 
demised.*  Hence,  if  the  obligee  of  a  bond 
bring  an  action  of  debt  against  the  heir 
he  cannot  plead  that  there  is  an  executor 
who  has  assets." 

So  here  it  appears  to  me  that  the 
order  of  December,  187G,  proceeds  on  that 
footing,  and  never  could  have  intended  to 
alter  the  rights  of  the  parties. 

I  dismiss  the  summons  with  costs. 


Solicitors— Curpie,  Williams  &  Williams,  for  the 
plaintiffs ;  Geare  &  Son ;  Webb,  Stock  &  Burt ; 
Stibbard,  Gibson  &  Co.,  agents  for  Gibson  &  Co., 
Newcastle,  for  other  parties  interested. 


[IN  THE  COURT  OF  APPEAL.] 

Bankbuptct. 
Selborne,  L.G. 

Bertt,  L.  J.         I       Ex  parte  barrow  ; 
Cotton,  L.J.      i         in  re  Andrews. 
1881. 
July  7,  8. 

Bankruptcy — BesoliUions  for  Compost' 
tion — Agreement  to  pay  one  Creditor  in  full 
—Bankruptcy  Act,  1869  (32  ^  33  Vict  c. 
71),  8.  126. 

When  resolutions  for  composition  have 
been  passed  in  manner  required  by  the 
Bankruptcy  Act,  one  of  the  creditors  who  is 
bound  by  the  composition  can  not  behind 
the  backs  of  the  other  creditors  who  are  also 
bound  therfiby,  enter  into  an  arrangement 
with  the  debtor  whereby  he  is  to  be  paid 
his  awn  parlictdar  debt  in  full,  nor  can  the 
fact  that  the  creditor  agrees  on  his  part  to 
supply  the  debtor  with  goods  on  credit  at 
all  validate  the  arrangement. 

Jakeman  v.  Cook  (48  Law  J.  Rep. 
Exch.  1 65  ;  Law  Bep.  4  Ex.  D.  26)  dis- 
tinguished. 

Oq  the  2nd  of  April,  1879.  Andrews 
filed  a  liquidation  petition  in  the  Nortb- 
ampton  Countj  Coart.  Besolations  for  a 
composition  of  6s.  in  the  pound  payable 
by  three  instalments  of  29.,  Is,  6(2.,  Is.  6d. 


at  two,  four  and  six  months  respectively, 
from  the  date  of  the  registration  of  the 
resolution,  were  passed  by  the  creditors  in 
manner  required  by  the  Act.  These  re- 
solutions were  registered  on  the  9th  of 
July,  1879. 

Barrow,  who  was  a  leather  merchant, 
and  a  creditor  to  the  amount  of  1872. 
7s.  9d,,  was  one  of  the  creditors  who  was 
bound  by  the  resolution. 

In  August,  1879,  before  the  date  fixed 
for  payment  of  the  first  instalment, 
Barrow  entered  into  an  arrangement  with 
Andrews  without  the  knowledge  of  the 
other  creditors,  whereby  he  agreed  to  con- 
tinue to  supply  Andrews  with  goods  on 
credit  in  consideration  of  being  repaid  his 
whole  debt.  He  received  the  first  instal- 
ment in  September,  1879,  but  it  was 
disputed  whether  he  received  the  further 
instalments  when  they  became  due.  The 
Court  came  to  the  conclusion  on  the 
evidence  that  if  the  subsequent  instal- 
ments were  not  in  fact  paid,  such  payments 
were  dispensed  with  by  arrangement  be- 
tween the  particular  parties,  but  that 
Barrow  could  not  be  allowed  to  say  that 
such  non-payment  constituted  such  de- 
fault on  the  part  of  Andrews  as  to  have 
the  effect  of  reviving  the  original  debt. 

On  the  10th  of  July,  1880,  Andrews 
accepted  bills  drawn  by  Barrow  for  the 
unpaid  balance  of  1872.  78.  9d.  After  this 
Andrews  filed  a  second  liquidation  peti- 
tion, and  Barrow  claimed  to  prove  in  that 
liquidation  for  the  amount  oi  the  bills. 

The  Court  were  of  opinion  that  the 
bills  were  so  accepted  by  Andrews  in 
pursuance  of  the  arrangement  of  August, 
1879. 

The  trustee  rejected  the  proof.  His 
decision  was  affirmed  by  the  County 
Court  Judge,  and  the  decision  of  the 
County  Court  Judge  was  affirmed  by  the 
Chief  Judge. 

Barrow  appealed. 

Mr.  E.  Cooper  Willis,  for  the  appellant, 
contended  that  the  case  fell  within 

Jakeman  v.  Cook  {ubi  supra), 
and  that  an  agreement  by  the  debtor  in 
consideration  of  the  creditor  continuing 
to  supj)ly  him  with  goods  on  credit  was 
a  valid  agreement;  that  there  was  no 
difference  as  to  this  between  composition 
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and  liquidation ;  and  farther  submitted 
that  the  debtor  having  failed  to  pay  the 
subsequent  instalments  the  original  debt 
revived. 

Mr.  Bigham  and  Mr.  II.  W.  Andrew, 
for  the  respondent,  submitted  that  the 
agreement,  having  been  entered  into  before 
the  date  of  the  first  instalment,  was  a 
fraud  on  the  bankruptcy  law  ;  that  there 
was  a  difference  between  composition  and 
liquidation,  the  debtor  in  the  former  re- 
taining all  his  property  while  in  the  latter 
he  hiuided  it  all  over  to  his  creditor. 
In  the  case  of 

Jakeman  v.  Cook  {uhi  supra) 
the  debtor    had    actually    obtained  his 
discharge. 

In  the  present  case  the  arrangement 
made  behind  the  backs  of  the  other 
creditors  might  have  the  efiPect  of  sweep- 
ing off  for  the  payment  of  the  one  credi- 
tor's debt  the  whole  of  the  assets  which 
by  virtue  of  the  composition  remained  in 
the  debtor's  power  for  the  payment  of  all 
his  creditors. 

Mr,  WilliSy  in  reply,  cited 

In  re  Bobinson ;  ex  parte  Burrell,  45 
Law  J.  Rep.  Bankr.  68;  Law 
Rep.  1  Ch.  D.  537. 

Lord  SsLBOBNBy  L.G. — This  is  a  ques- 
tion of  a  proof  tendered  in  the  bankruptcy 
and  rejected  by  the  trustee.  The  creditor 
who  tendered  it  was  a  party  to  resolu- 
tions for  composition  which  were  passed 
by  the  creditors  in  April,  1879,  and  re- 
gistered on  the  9th  of  July,  and  under 
which  a  composition  of  5«.  in  the  pound 
on  their  debts  then  existing  was  to  be 
paid  in  certain  instalments  to  the  creditors, 
who  were  bound  by  the  resolutions  in 
satisfaction  of  their  debts. 

The  appellant  was  one  of  the  creditors 
who  were  bound.  He  was  a  creditor  of 
the  bankrupt  at  that  time  for  1872.  7s.  9d, 
What  is  the  nature  of  this  proceeding  ? 
This  was  a  statutory  composition  under 
section  126  of  the  Bankruptcy  Act,  1869. 
Under  that  section,  if  at  two  snocessiTe 
meetings  there  are  certain  majorities  in 
number  and  value  of  the  creditors  present 
in  favour  of  acomposition,  that  composition 
is  absolutely  binding  not  only  on  those 
who  assent  but  on  those  who  dissent, 
provided  that  their  names  and  addresses^ 


and  the  debts  due  to  them,  are  inserted 
in  the  statement  of  his  affairs,  produced 
by  the  debtor  at  the  meetings. 

By  the  express  words  of  the  statnta 
such  a  composition  so  accepted  is  to 
operate  as  a  satisfaction  of  the  debts  dne 
to  the  creditors,  and  binding  on  all  the 
creditors  whose  names,  addresses  and 
debts  are  mentioned  in  the  debtor's 
statement,  and  is  not  to  be  varied  or 
added  to  except  by  subsequent  resolutions 
passed  at  a  subsequent  meeting  in  the 
manner  provided  by  the  statute. 

The  present  claiin  is  to  prove  under  a 
subsequent  bankruptcy  of  the  debtor  for 
1112.  15«.  for  bills  to  that  amount  which 
were  avowedly  given  for  an  agreed 
baJance  of  1872.  7s.  9d.,  after  allowing 
for  the  instalments  of  the  composition. 
These  bills  were  given  in  July,  1880; 
the  first  instalment  of  the  composition 
had  been  received  by  the  appellant  in 
the  preceding  September,  amounting  U> 
182.  149.,  and  the  whole  amount  of  the 
instalment  was  467.  Now  bills  given  for 
debts  which  are  satisfied  are  prima  fade 
without  consideration.  That  has  been 
determined,  if  it  is  necessary  to  cite 
authority  for  the  proposition,  in  the  case 
of  Jones  V.  Phelps  (1)  and  Heaiher  v. 
Webb  (2). 

But  it  has  been  argued  here  that  when 
the  bills  were  given  the  original  debt  had 
been  revived  because  the  terms  of  the 
composition  had  not  been  fulfilled ;  whether 
such  non-fulfilment  consisted  in  the  non- 
delivery of  the  promissory  notes  for  the 
instalments,  or  in  the  non-payment  of 
instalments,  is  not  for  the  present  purpose 
clear  or  material. 

Now  the  question  to  be  decided  is  one 
partly  of  law  and  partly  of  fact — the  ques- 
tion whether  there  was,  in  any  such  sense 
as  to  have  the  effect  of  reviving  the  debt^ 
any  default  on  the  part  of  the  debtor 
towards  this  creditor.  The  County  Court 
Judg^  and  the  Chief  Judse  thought  th&t 
there  was  no  sufficient  evidence  to  satisfy 
them  that  there  had  been  defi&ult.  They 
considered,  as  I  understand,  that  it  was 
an  admitted  fact  that  these  bills  were 
taken  for  the  admitted  balance  after  pay« 

(1)  20W.R.  92. 

(2)  46  Law  J.  Rep.  C.P.  89;  Law  Rep.  2  CP. 
D,  1. 
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ment  of  the  instalment,  and  that  that 
wonld  throw  on  the  creditor  this  burden 
of  proving  to  the  satisfaction  of  the 
Court  that  there  was  such  default  on  the 
debtor's  part  as  to  revive  the  debt.  I 
agree  with  them  that  the  appellant  has 
not  satisfactorily  discharged  the  burden 
of  making  that  point  out.  I  cannot  dis- 
cover in  his  evidence  any  sufficient  account 
of  the  material  transactions  between  him 
and  the  bankrupt  betv^een  July,  1879, 
and  July,  1880,  when  these  bills  were 
given. 

As  I  have  said,  the  amount  for  which 
they  were  given  is  lllZ.  15«.  That  is 
stated  to  be  the  balance  due  in  July,  1880, 
of  the  original  debt  of  187Z.  lO^.,  bat  how 
that  is  made  out  is  not  shewn,  at  least  to 
my  satisfaction.  [His  Lordship  went 
through  the  evidence,  and  stated  that  he 
was  inclined  to  believe  that,  as  between 
Barrow  and  Andrews,  the  payment  of  the 
instalments  was  dispensed  with  by  arrange, 
ment,  but  that  it  was  utterly  impossible 
that  anything  so  dispensed  with  could 
have,  in  point  of  law,  the  effect  of  reviv- 
ing the  original  debt  as  by  default,  and 
concluded  that  the  bills  of  July,  1880, 
were  in  consequence  and  on  the  footing  of 
the  arrangement  of  August,  1879,  and 
proceeded.]  Some  part  of  the  argument 
was  addressed  to  the  hypothesis,  and 
Jakeman  v.  Cook  was  referred  to,  as  shew- 
ing that  in  a  case,  not  of  composition,  but 
of  liquidation  by  arrangement,  after  the 
bankrupt  had  obtained  his  discharge,  he 
was  at  liberty  to  enter  into  a  new  contract, 
one  of  the  terms  of  which  was  that  lie 
should  repay  the  original  debt  in  fall  under 
a  private  arrangement  with  a  particular 
creditor  behind  the  backs  of  the  other 
creditors. 

That  case,  in  my  opinion,  has  no  bear- 
ing on  the  present.  The  present  is  a  case 
of  a  statutory  composition,  and  a  case  in 
which  the  arrangement  was  made  not 
only  before  the  statutory  composition  was 
exhausted  by  the  f  alfilroent  of  the  terms, 
but  before  even  the  first  instalment  had 
become  due  to  the  creditors  who  were 
bound.  It  may  be  that,  after  a  composi. 
tion  has  been  fully  and  finally  worked  out, 
and  all  the  instalments  paid,  the  position 
of  the  debtor  may  be  the  same  as  that  of  a 
discharged  debtor  in  the  case  of  a  bank- 
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ruptcy  or  liquidation  by  arrangement,  and 
that  an  agreement  like  that  in  Jakeman 
V.  Cook  may  be  supported.  But  in  this 
case  everything  that  was  done  with  re- 
gfard  to  this  arrangement  was  done  before 
the  first  instalment  was  payable  to  any 
creditor. 

By  the  section  of  the  Act  it  is  expressly 
provided  that  no  addition  to  or  alteration 
of  the  provisions  of  the  composition  shall 
be  binding  on  the  parties  to  the  original 
composition,  except  by  an  extraordinary 
resolution  of  the  creditors;  and  if  no 
alteration  can  be  made  for  the  benefit  of 
all  the  creditors  except  with  such  a  re- 
solution, how  can  an  alteration  made  for 
the  benefit  of  one  behind  the  backs  of 
the  others,  and  without  any  communi- 
cation to  them,  be  allowed  to  stand.  It 
is  impossible  that  a  composition  for  the 
benefit  of  all,  and  a  secret  agreement  like 
this  for  the  benefit  of  a  particular  cre- 
ditor, can  stand  together. 

I  am  confirmed  in  that  view  by  con- 
sidering the  consequences  which  wonld 
arise  from  a  contrary  conclusion.  The 
validity  of  the  arrangement  cannot  de- 
pend upon  the  qtiantum  of  debt.  If  the 
agreement  that  a  particular  creditor 
shall  be  paid  in  full,  provided  he  goes  on 
dealing  with  the  debtor,  be  valid  in  this 
case,  it  would  be  equally  valid  even  if 
that  creditor's  debt  were  one  of  so  large 
an  amount  that  the  composition  would  be 
forced  on  the  creditors  by  virtue  of  his 
debt  and  by  his  vote  alone.  And  if  an 
agreement  made  at  such  a  time  and  of  such 
a  character  can  be  good,  I  cannot  see 
what  would  prevent  money  being  paid 
down  before  any  instalment  paid  to  cre- 
ditors, and  the  whole  body  of  assets  being 
swept  away  by  the  one  creditor.  I  am 
confirmed  by  the  view  of  the  Court  of 
Appeal  in  Ex  parte  Sydney  (3),  a  case 
which,  though  not  similar  in  circum- 
stances, depends  upon  a  similar  principle. 

I  must  add  that  there  is  a  strong  ob* 
jection,  long  established  at  law  and  in 
equity,  against  underhand  arrangements 
for  the  benefit  of  particular  creditors.  It 
appears  to  me  that  this  principle  is  appli- 
cable to  such  a  case  as  this.  It  was  said 
that  new  credit  was  given  here,  and  that 

(3)  44  Law  J.  Rep.  Bnnkr.  21;  Law  Rep.  U) 
Chanc.  208. 
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constitntes  a  consideriition.  It  may  be 
that  such  a  consideration  would  be  good 
in  a  case  like  Jakenian  v.  Gook,  and  where 
there  is  no  question  of  good  faith  with 
the  other  creditors,  and  no  question  of 
compliance  or  non-compliance  with  the 
terms  of  composition  resolutions.  But 
no  consideration  can  support  a  contract 
inconsistent  with  good  faith  towards  the 
other  creditors,  and  with  the  spirit  of 
section  126. 

The  appeal   must  be  dismissed   with 
costs. 

Brett,  L.J.,  and    Cotton,  L.J.,   con- 
curred. 


Solicitors — H.  Montagu,  agent  for  A.  Andrew, 
Northampton,  for  appellant;  C.  C.  Becke, 
Northampton,  for  respondent. 


[IN  THE  COURT  OF  APPEAL.] 

Bankruptcy. 
James,  L.J. 

Baqqallat,  L.J.  I        Ex  parte  young  ; 
Lush,  L.J.  i         in  re  kitcuin. 

1881. 
May  12. 

Bankruptcy  —  Principal  and  Surety  — 
Liability  of  Surety  on  Judgment  against 
Principal — Proof  of  Liability » 

A  judgment  in  an  action  against  the 
principal  debtor^  or  am,  award  in  an  arbitral 
lion  against  such  debtor,  is  not  binding  on 
the  debtor* s  surety  or  evidence  against  him 
in  an  action  against  him  by  the  creditor  of 
the  principal  dtbior,  unless  the  surety  shaU 
in  the  clearest  terms  have  agreed  to  be  bound 
by  such  judgment  or  award.  In  any  other 
case  his  liability  must  be  proved  in  the  same 
way  as  it  would  have  to  be  proved  against 
the  principal  debtor. 

Appeal  by  the  trustee  in  liquidation  of 
Joseph  Kitchin,  from  a  decision  of  the 
Registrar,  sitting  as  Chief  Judge. 

Joseph  Elitchin  and  Alphonse  de  Ma^• 
telly,  carrying  on  business  as  wine 
merchants  in  London,  as  A.  de  Martelly 
&  Co.,  and  the  Pelican  Bottling  Company, 


entered  into  an  agreement  dated  the  22ad 
of  January,  1877,  with  Messrs.  Cantor, 
under  which  Martelly  &  Go.  engaged  to 
take  all  (Jerman  wines  to  the  afrerage 
amount  of  at  least  2,000Z.  per  annum 
during  the  pendency  of  the  agreement 
from  Messrs.  Cantor,  at  their  wholesale 
price  list.  There  were  certain  proraioQS 
as  to  the  mode  of  payment  and  the  send* 
ing  of  travellers,  and  the  following  arbitra- 
tion  clause :  '*  Should  any  dispute  arise 
between  these  contracting  parties,  the  same 
is  to  be  arranged  by  arbitration ;  and  if  the 
arbitrators  do  not  agree  they  are  to  call 
in  an  umpire,  whose  decision  shall  be  final 
for  all  parties  concerned ;  such  aibitrators 
and  umpire  to  be  exclusive  of  the  legal 
profession ;  and  this  to  be  made  a  rule  of 
Court  of  any  of  the  divisionB  of  the  High 
Court  of  Justice  upon  the  application  'Of 
either  of  the  oontraeting  parties." 

In  December,  1877,  Joseph  Kitchin 
retired  from  the  firm,  and  his  son,  Walter 
Kitchin,  succeeded  him  as  partner.  To 
induoe  Messrs.  Cantor  to  continue  supply- 
ing wines  to  the  new  firm,  Joseph  Kitchin 
consented  to  guarantee  the  falfilment  by 
the  new  firm  of  the  agreement  of  January, 
1877,  and  in  July,  1878,  wrote  a  letter  to 
Messrs.  Cantor  requesting  them  to  consent 
to  treat  the  agreement  of  1877  '*  as  made 
between  the  Pelican  Bottling  Company, 
now  consisting  of  my  son  Walter  Kitchin 
and  A.  de  Martelly  on  one  side,  and  your- 
selves on  the  other  side ;  and  in  oonsideia- 
tion  thereof  1  undertake  and  guarantee 
that  all  wines  supplied  to  them  by  you 
shall  be  duly  paid  for,  and  that  the  said 
agreement  shall  be  otherwise  duly  per- 
formed in  all  respects  on  their  part." 
On  the  faith  of  this  undertaking  Measn. 
Cantor  continued  to  supply  wines,  and  to 
deal  on  the  terms  of  the  old  agreement. 

Disputes  having  arisen,  Messrs.  Cantor 
claimed  a  reference  to  arbitration  under  the 
agreement  of  1877,  and  an  umpire  was  ap- 
pointed who,  on  the  6th  of  March,  18SN), 
made  his  award  declaring  that  the  Pelican 
Bottling  Company  (consisting  of  W. 
Kitchin  and  A.  de  Martelly)  had  broken 
the  agreement  of  the  22nd  of  Jannaiy, 
1877,  and  had  fuled  to  take  the  quantity 
of  wine  they  contracted  by  it  to  tfUre,  and 
awarding  1,250Z.  to  be  due  to  Messrs. 
Cantor  from  the  Pelican  Bottling  Com- 
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pany  as  damages  for  such  breach  of 
agreemenito 

On  the  2l8t  of  ADril,  1880,  the  agree- 
ment of  January,  18?7,  and  the  appoint- 
ment  of  arbitrators  and  umpire  were  made 
a  rule  of  the  Common  Pleas  Division. 

Judgment  was  signed  against  Martelly 
A  Co.  on  the  award,  but  was  not  satisfied. 

Messrs.  Cantor  claimed  to  prore  in  the 
liquidation  of  Joseph  Eitchin  (who  had 
on  the  3rd  of  July,  18?9,  filed  a  liquida- 
tion petition)  upon  his  guarantee  for  the 
amount  of  the  award.  The  Begistrar 
admitted  the  proof  for  the  whole  sum. 
The  trustee  now  appealed. 

Mr.  Winshw  and  Mr,  Arthur  PotoeU, 
for  the  appellant.  The  Court  of  Bank- 
ruptcy is  not  bound  by  a  judgment. 

[James,  L.J.— Does  bankruptcy  revoke 
a  submission  to  arbitration  P] 

^  It  does  not  revoke  it,  but  it  does  not 
bind  the  assignees  in  bankruptcy  or  the 
bankrupt's  estote  unless  they  adopt  it — 
Dod  V.  Herring^  3  Sim.  143,  1  Buss. 

A  M.  153 ; 
MarthY.  Wood, 9 B.&C. 639;  4Moo. 
A  R.  504 ;  ?  Law  J.  Bep.  K.B. 

327; 

Bobson  V.  ,  2  Bose,  50 ; 

Busaell  on  Arhiiration  (5th  ed.),  pp. 
32, 156. 
A  judgment  sip;ned  by  a  creditor  in  an 
action  against  his  principal  debtor  for  a 
particular  sum  is  not  conclusive  evidence 
as  against  the  surety.  If  it  is  desired  to 
bind  the  surety  he  must  be  made  a  de. 
fendant.  This  has  been  expressly  decided 
by  the  American  case  of 

Douglass  v.  Howland,  24  Wendell, 
35. 
There  is  no  English  authority  on  this 
particular  point.  The  principal  cannot  call 
on  the  surety  by  a  third  party  notice  under 
the  Judicature  Act,  having  no  right  of  in- 
demnity against  the  surety. 

Mr.  be  Oex  and  Mr.  J.  K  Linklater,  for 
the  ^  respondents.  —  The  guarantor  here 
distinctly  contracts  that  he  will  pay  what- 
ever shall  be  found  due,  and  the  perform- 
ance by  the  new  firm  of  the  terms  of  the 
original  agreement^  one  of  these  terms 
being  that  the  amount  due  shall  be  ascer- 
tained by  arbitration.  The  guarantee 
amountSi  therefore,  to  an  agreement  to 
Vol.  5Q. — Chaxc. 
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pay  what  shall  be  found  due  by  the  arbi- 
trators. 

There  has  been  a  complete  novation, 
the  amement  having  been  acted  upon  by 
both  me  parties,  and  ine  wine  having  been 
supplied. 

[James,  L.J. — Can  there  be  a  parol 
agreement  for  submission  to  arbitm- 
tion  ?] 

A  person  can  agree  to  anything  unless 
prevented  by  some  statute.    In  a  mercan- 
tile contract  words  will  be  implied — 
Shepherd  v.  Harrisotij  40  Law  J.  Bep. 
Q.B.  148;   Law  Bep.  5  E.  Ar  I. 
App.  116. 

James,  L.  J. — It  appears  to  me  that  the 
real  question  in  this  case  is,  what  is  the 
true  intent  and  meaning  of  the  guarantee  ; 
and  it  must  be  treated  as  if  Kitohin  the 
guarantor  had  been  an  entire  stranger. 
The  reason  why  he  gave  the  guarantee, 
or  his  motive,  cannot  have  any  effect  in 
the  construction  of  the  words.  The  con- 
tinuing partners  are  to  pay  for  the  wines 
supplied,  but  he  will  pay  for  the  wines  if 
they  do  not,  or  will  niake  good  what  they 
do  not  pay. 

There  are  a  g^reat  number  of  things 
which  by  the  agreement  the  partners  are 
bound  to  do,  and  he  guarantees  that 
they  will  do  these  things.  K  th^  do  not 
then  he  is  liable  in  an  action  agamst  him 
by  Messrs.  Cantor  for  any  damage  which 
can  be  shown  by  legal  evidence  to  have 
been  sustained  by  them  by  reason  of  that 
de&rult.  That  is  his  agreement.  But  it 
has  been  argued  that  he  is  liable  to  pay 
any  amount  which  an  arbitrator  shall  say 
is  the  amount  of  the  damages.  The 
guarantee  would  require  to  be  expressed 
in  the  very  clearest  terms  before  1  could 
assent  to  a  construction  which  might  lead 
to  much  injustice.  In  an  action  against  a 
surety  the  amount  of  the  damase  cannot  be 
proved  by  the  admissions  of  the  principal. 
No  act  of  the  principal  can  enlarge  the 
guarantee  or  fix  the  guarantor  with  any 
liability  other  than  that  which  he  has  really 
contracted  to  bear.  If  a  surety  chooses 
to  be  so  foolish  as  to  make  himself  liable 
to  pay  whatever  sum  any  person  may  say 
is  tne  loss  which  the  creditor  has  sustained, 
of  coarse  he  may  do  so,  and  will  be  bound 
thereby.    But  it  would  be  a  strong  thing 

ON 
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to  saj  that  he  has  done  so  nnleBS  he  has 
said  so  in  so  many  words.  The  arbitra- 
tion is  a  proceeding  to  which  he  is  no 
party,  bnt  between  the  creditor  and  the 
person  who  is  alleged  to  have  broken  his 
contract ;  and  if  the  snrety  is  to  be  bound 
by  it,  then  every  letter  which  the  principal 
debtor  has  written  and  every  expression 
nsed,  or  any  step  taken  by  him  in  the  arbi* 
tration,  would  be  binding  upon  the  surety. 

The  principal  debtor  might  have  made 
admissions  which  would  be  binding  as 
against  him,  but  would  not  in  theabsence  of 
agreement  be  binding  as  against  the  surety. 
It  would  be  a  monstrous  thing  to  say  that 
a  man  who  is  not  bound  by  the  admission 
of  his  principal  should  be  bound  by  the 
way  in  which  his  principal  chooses  to 
defend  an  action,  and  by  an  agreement  be- 
tween the  principal  and  his  creditor  as  to 
the  mode  in  which  the  liability  should  be 
ascertained.  That  is  enough  to  dispose 
of  the  case. 

But  the  arbitration  was  a  mutual  clause 
between  the  old  English  firm  and  the 
suppliers  of  the  wine,  and  it  is  of  the 
essence  of  that  clause  that  the  award 
shall  be  made  a  rule  of  Court  so  as  to  give 
the  Court  absolute  jurisdiction  over  it,  in 
case  of  any  misconduct  or  miscarriage  or 
error  on  the  part  of  the  arbitrator.  Now 
an  award  can  only  be  made  a  rule  of 
Court  by  a  submission  in  writing,  and 
there  is  no  submission  in  writing,  as  be- 
tween Messrs.  Cantor  and  the  new  firm, 
which  can  be  made  a  rule  of  Court.  The 
clause,  therefore,  is  utterly  inapplicable 
to  the  new  state  of  things. 

Bagqallat,  L.J.-«I  am  of  the  same 
opinion,  and  have  very  little  to  add.  It 
needs  only  that  the  facts  should  be  stated 
to  shew  that  this  claim  of  Messrs.  Cantor 
cannot  be  supported.  [His  Lordship  stated 
the  facts.]  It  is  now  said  that  Messrs. 
Cantor  &  Co.  are  entitled  to  receive  or 
prove  for  the  amount  which  shall  be 
ascertained  on  an  arbitration  between 
them  and  the  new  firm.  All  that  Mr. 
Kitchin  has  guaranteed  is  the  performance 
of  the  original  agreement  by  Martelly 
&  Co.  If  they  have  not  performed  the 
agreement  Mr.  Kitchin  must  pay  the 
damages,  but  the  amount  of  those  damages 
must  bo  ascertained  in  the  usual  way. 


Lush,  L.J. — ^The  question  before  ub  is 
not  whether  Mr.  Kitchin  is  liable  on  his 
guarantee,  or  whether  Messrs.  Cantor  are 
entitled  to  prove  against  hia  estate.  The 
question  is  for  miat  amount  they  are 
entitled  to  prove.  Messrs.  Cantor  say 
that  there  has  been  an  arbitration  between 
.them  and  the  new  firm,  and  they  claim  to 
prove  for  the  amount  awarded  in  that 
arbitration,  to  which  Mr.  Kitchin  was  no 
party.  Now  I  agree  with  Mr.  Innklater 
that  if  the  words  of  the  guarantee  can 
fairly  bear  this  meanin|^ — "  1  undertake  to 
pay  the  amount  which  the  arbitrator 
shall  find  due  from  them  and  to  yon  for 
damages" — a  proof  might  be  made  for 
that  amount.  But  I  do  not  think  any  of 
us  ever  saw  a  guarantee  in  such  a  form, 
and  to  my  mind  this  guarantee  has  not, 
and  was  never  intended  to  have,  sach  an 
effect.  There  is  not  a  word  in  it  as  to 
the  amount  which  the  surety  will  pa^. 
It  is  not  usual  to  say  that,  and  there  is 
not  a  word  about  it  here.  He  undertakes 
that  all  wines  supplied  shall  be  paid  for. 
Suppose  the  dispute  between  the  parties 
to  have  been  whether  a  given  amount  was 
due  for  wines ;  suppose  the  creditora  had 
brought  an  action  against  the  debtors, 
and  had  proved  before  a  jury  and  had  got 
a  verdict  for  a  ffiven  amount  as  being  the 
debt  due  to  them,  and  they  had  then 
brought  an  action  against  the  surety  upon 
this  guarantee,  that  verdict  would  have 
been  no  evidence  against  the  surety  of 
the  amount  due  for  wines.  The  amount 
due  must  have  been  proved  over  again  as 
against  the  surety;  the  verdict  would 
have  been  no  evidence  at  all,  except  to 
shew  the  amount  of  the  verdict — ^no  evi- 
dence of  the  surety's  liability  to  pay  that 
amount. 

Then  we  come  to  the  next  clause— 
"that  the  agreement  shaU  be  otherwise 
duly  performed  in  all  respects."  That  is 
all.  There  is  not  one  word  about  laying 
anything.  That  is  left  to  the  proper 
legal  conclusion.  He  undertakes  to  pay 
damages  for  the  breach  of  the  agreement 
by  the  new  firm.  How  are  those  damages 
to  be  assessed  ?  In  the  same  way  as  the 
debt  would  have  to  be  ascertained  if  the 
claim  were  for  wine  supplied.  You  must 
find  explicit  words  to  make  a  man  liable 
to  pay  an  amount  which  may  be  awarded 
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tigBonst  a  third  parfy,  whether  it  be  by  a 
jnry,  a  judge  or  an  arbitrator.  That  is 
not  the  natural  oonBtmction  of  the  words 
of  this  gnarantee  nor  the  nsnal  form. 
What  the  goarantor  really  says  is,  I  will 
be  answerable  for  any  debt  the  firm  may 
owe  for  wines,  and  I  wiU  be  answerable 
for  any  damages  which  yon  may  sustain 
by  the  breach  of  any  other  of  the  pro- 
visions of  the  agreement.  The  amount 
of  the  debt  in  the  one  case,  and  of  the 
damages  in  the  other,  must,  if  the  surety 
insists,  be  proved  against  him,  just  as  it 
would  have  to  be  proved  if  the  action 
were  against  the  principal.  For  these 
reasons  I  hold  that  the  creditors  are  not 
entitled  to  prove  for  the  amount  found 
due  by  the  award.  If  they  cannot  agree 
with  the  surety  as  to  the  amount  due,  the 
amount  must  be  asoertamed  in  the  same 
way  as  it  would  be  if  they  had  brought 
an  action  against  the  surety* 

Solidton — Hindflon,  Miller  &  Vernon,  for  tma- 
tee;  Stibbazd,  Gibson  &  Co.,  for  creditors. 
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Bacon,  V.C"!  In  re  the  exchakge  bank- 

1881.  >      ING    COMPANY     (LIMITED). 

July  22.    J     bamwbll's  case. 

Winding-up  —  Contributory  —  Forfeited 
Shares  resolcP-^The  Companies  Act,  1867, 
s.  25 — Sei-off — Prepayment  of  OaU-^ 
Fraudulent  Preference — The  Companies  Act. 
1862,  *.  164. 

Original  shares  thai  ham  leenforfeUed 
by  the  company  for  non-payment  of  calls 
can  be  resold  by  the  directors  for  less  than 
the  nominal  value  without  a  contract  regis- 
tered  in  accordance  with  the  Companies  Act, 
1867,  s.  25. 

Calls  duefrotn  a  shareholder  who  is  also 
the  solicitor  of  the  company  may  be  set  off 
against  his  bill  of  costs. 

JDirectors  with  power  to  accept  payment 
in  advance  of  calls  authorised  their  soUcitor 
£.,  who  was  a  shareholder,  to  pay  the  claims 
of  three  pressing  creditors,  amounting  to 
2502.  S.  paid  these  creditors  and  took  from 
Oie  directors  a  receipt  for  the  amount  *'  in 
prepayment  of  caUs.*'  These  creditors  were 
paid  when  the  insolvency  of  the  company 
was  admitted  but  before  the  presentation  of 


the  winding-up  petition.  The  official  Uqui" 
dator  having  mxide  a  call  which  amounted 
in  B.'s  case  to  320Z., — 

Held,  thai  the  2502.  was  a  valid  payment 
pro  tanto,  in  advance  of  calls,  and  was  not 
a  fraudulent  preference,  and  that  B,  tvas 
only  liable  for  the  balance. 

Adjourned  summons. 

This  was  an  application  by  the  official 
liquidator  for  a  bdance  order  against  Mr. 
BAmwell,  a  contributory,  for  non-payment 
of  a  call  of  82.  made  in  the  winding-up 
of  this  company.  The  company  was 
registered  in  1872.  By  its  articles  of  as- 
sociation the  directors  were  empowered 
"  to  accept  payment  in  advance  of  calls 
and  to  determine  the  terms  on  which 
such  payment  shall  be  accepted ; "  it  was 
also  provided  that  ''every  share  which 
shall  be  forfeited  shall  thereupon  be  the 
property  of  the  company,  and  may.be 
sold,  re-allotted  or  otherwise  disposed  of, 
either  to  the  original  holder  thereof  or  to 
any  other  person,  upon  such  conditions 
and  in  such  manner  as  the  board  think 
fit." 

Bamwell,  Pennington  &  Go.  were  soli* 
citors  to  the  company,  and  Ramwell  had 
been  a  director  till  January,  1879,  when 
he  resigned.  He  held  forty  shares  in  the 
company.  On  the  11th  of  January,  at  a 
board  meeting  at  which  Bamwell,  as  soli- 
citor to  the  company,  was  present,  the 
insolvency  of  the  company  was  admitted, 
and  it  was  resolved  to  summon  an  extra- 
ordinary general  meeting  for  the  28th  of 
January,  at  which  resolutions  for  a 
voluntary  winding-up  were  to  be  sub- 
mitted to  the  shareholders.  At  a  subse- 
Juent  board  meeting  on  the  14th  of 
antiary  it  was  resolved — ^first,  "that  the 
sum  of  2502.  be  accepted  from  Mr.  Bam- 
well in  prepayment  of  his  calls,  and  that 
that  sum  bear  interest  at  five  per  cent. ; " 
and,  second,  "  that  the  following  deposits 
be  paid,  namely,  Elizabeth  Brown,  1002. ; 
Bethr  Ormerod,  502. ;  Alice  Shaw,  1002. ;" 
third,  *'  that  the  following  bills  be  paid — 
Messrs.  Bamwell  in  Go."  These  amounted 
to  1092. 10*.  Id.    • 

The  three  depositors  named  in  the 
second  resolution  were  at  this  time  press- 
ing  for  payment^  and  the^  were  paid  by 
Ramwell  in  accordance  with  the  resola- 
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*tionB  on  the  14th  of  January,  and  there- 
upon the  directors  gave  him  a  receipt  for 
2502.  ''  for  prepaid  caUs." 

The  bills  due  to  Messrs.  Ramwell  & 
Go.  were  on  the  same  day  paid  by  writing 
off  49Z.  10«.  7d.  arrears  of  call  due  from 
Ramwell  to  the  company,  and  601.  due 
from  his  partner  Pennington.  These  ar« 
rears  were  dae  on  a  call  of  21,  per  share 
made  in  November,  1880. 

On  the  20th  of  January  a  petition  was 
presented  by  a  creditor,  and  on  the  29th 
of  January  a  compulsory  winding-up 
order  was  made. 

On  the  9th  of  May  Bamwell  was  settled 
on  the  list  of  contributories  as  the  holder 
of  forty  shares. 

On  the  23rd  of  May  a  call  of  82.  per 
share  was  made. 

Bamwell  offered  to  pa^  702.  of  the 
320Z.  claimed  by  the  liquidator,  but  in- 
sisted that  the  250Z.  paid  by  him  to  the 
creditors  of  the  company  as  aforesaid 
ought  to  be  deducted  as  being  duly  made 
in  prepayment  of  calls. 

The  liquidator  alleged  that  Bamwell 
was  in  arrears  for  previous  calls  at  the 
time  of  this  payment,  as  the  directors  had 
no  power  to  set  off  calls  against  bills,  and 
consequently  that  they  had  no  power  to 
accept  money  in  advance  of  calls  from 
him,  and  further  that  Bamwell  owed 
the  company  70Z.  for  discoant  allowed  to 
him  when  he  purchased  his  shares.  Bam- 
well in  his  evidence  stated  that  it  was  the 
usnal  practice  of  the  board  to  write  off 
the  amounts  due  by  the  company  for  bills 
of  costs  against  the  amounts  due  from 
him  or  his  partner  for  calls;  that  the 
shares  he  held  were  not  originally  allotted 
to  him,  bat  were  forfeited  shares  which 
he  had  purchased  from  the  company  at 
the  &ir  market  price.  To  this  the  liqui- 
dator replied  that  the  agreement  for  pur- 
chase at  less  than  the  par  valae  ought  to 
have  been  registered.  It  was  admitted 
that  there  was  no  such  agreement  in 
writing. 

Mr,  Eiggina  and  Mr.  Norton^  for  the 
official  liquidator. — Anything  which  in 
the  case  of  an  individual  trader  would  be 
deemed,  in  the  event  of  bankruptcy,  an 
undue  and  fraudulent  preference  of  his 
creditors,  will  be  so  deemed  in  the  case  of 


a  winding-up,  and  will  be  invalid  accord- 
ingly— 

The  Companies  Act,  1862,  s.  IM. 
This  250Z.  was  not  paid  to  the  company 
at  all,  nor  for  the  purposes  of  the  com- 
pany. By  means  of  this  payment  these 
three  creditors  have  been  unduly  and 
fraudulently  preferred;  and  it  cannot, 
therefore,  be  taken  as  a  bona  fide  payment 
in  anticipation  of  calls — 

In  re  The  European  Central  Baibeay 

Company.   Sykoses  Case^  41  Law  J. 

Bep.  Chanc.  251 ;  Law  Bep.  13  Eq. 

255, 
where  there  was  power  to  accept  money 
in  advance  of  calls  just  as  there  is  here. 
These  creditors  were  paid  by  Bamwell 
when  the  insolvency  of  the  company  was 
perfectly  well  known  to  him;  that  of 
ilaelf  is  sufficient  to  upset  this  tmns- 
action — 

The  OaeUght  ImprovemmU  Oati^pany 

V.  Terrell,  39  Law  J.  Bep.  Ghana 

725 ;  Law  Bep.  10  Eq.  168. 
He  was  in  a  fiduciary  position,  and  he 
assisted  the  directors  in  committing  a 
broach  of  trust.  The  directors  had  no 
power  to  direct  Bamwell  to  make  these 
payments,  or  to  allow  him  to  consider 
them  as  made  in  prepayment  of  calls. 
Next,  we  say  that  the  oixtBctors  ooald  not 
>t  money  in  advance  for  an  uncalled 
liability  from  a  shareholder  who  was 
already  in  arrears  for  previous  calls,  be- 
cause the  set-off  of  49Z.  IO9.  7(2.,  the 
arrears  of  the  previous  call,  against  his 
professional  bill  was  illegal.  Then  he 
was  also  in  debt  to  the  company  for  70Z., 
which  he  calls  discount  on  the  purchase 
of  his  shares.  The  company  could  not 
make  that  allowance  to  him  without  an 
agreement  in  writing  registered  under  the 
Companies  Act,  1867,  s.  25 — 

Black  ^  Oo.'e  Oaee^  42  Law  J.  Bep. 

Chanc.  404 ;  Law  Bep.  8  Chanc. 

254, 
in  which  case  there  was  an  actual  agree- 
ment»  though  not  registered,  that  instal- 
ments due  for  work  dSsne  should  be  set  off 
against  calls. 

Inre  TheWincham  8hiphu3di»g  Oomr 

pany,     Pooloj  Jackson  ^  Whiyte*s 

Case,  48  Law  J.  Bep.  Chanc  48; 

Law  Bep.  9  Ch.  D.  322, 
is  distinguiRhable,  for  there  the  money 
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was  paid  to  the  company,  whereas  here 
the  company  has  never  received  one 
shilling. 

Jfr.  Wanrinffton^  for  Barnwell. — Under 
the  articles  of  association  the  directors 
had  power  to  accept  payment  in  advance 
of  calls,  and  therefore  could  anthorise  the 
payment  in  advance  of  this  2502.  The 
money  was  not  applied  in  making  pre- 
ferential or  nndae  payments,  for  these 
creditors  were  clamorous,  and  there  is 
dear  evidence  of  pressnre.  This  case  is 
mnch  stronger  than 

Poole,  Jackson  §p  Whyte^s  Octse  (vhi 

mipra), 

on  which  I  rely;  for  Bamwell  is  not  a 

director,  and,  farther,  he  does  not  derive 

any  collateral  advantage  from  this  pre- 

Kiyment  as  the  directors  did  in  that  case, 
o  authority  has  been  cited  shewing  that 
the  directors  had  no  power  to  accept  calls 
in  advance  while  previous  arrears  or  debts 
were  owing  from  BamwelL  Besides,  at 
the  time  the  directors  accepted  this  money 
they  did  not  consider  that  there  were  any 
arrean ;  the  payment  of  the  bills  of  costs 
by  crediting  Bamwell  with  the  amount  of 
the  Novendber  call  was  a  perfectly  valid 
transaction — 

Ferraoi^B  Oase,  43  Law  J.  Bep.  Chanc. 
482 ;  Law  Bep.  9  Chanc.  355, 
and  was  equivalent  to  a  cash  payment 
within  section  25  of  the  Companies  Act, 
1867— 

Ex  parte  BemHey^  49  Law  J.  Bep. 
Chanc.  240;  Law  Bep.  12  Cb.  D. 
850. 
As  to  the  701.  discount  for  shares: 
These  shares  were  not  originally  allotted 
to  Bamwell,  they  were  forfeited  shares 
which  the  company  chose  to  sell  for  70{. 
less  than  the  par  value — a  mere  ordinary 
Stock  Ezchuige  transaction,  which  re- 
quires no  registration  under  the  Companies 
Act,  1867,  s.  25. 
Mr,  Eiggins  replied. 

Bacoh,  V.C. — ^No  doubt  this  question 
is  a  very  nice  one  in  some  respects,  but 
it  has  been  argued  with  great  skill  and 
ability  on  both  sides,  so  that  now  it  is 
very  easy  for  me  to  say  that  the  matter 
is  reduced  to  very  small  dimensions. 
There  are  three  points  which  have  been 
argued,  and  the  first  which  I  will  deal 
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with  is  the  question  of  the  70Z.,  which 
the  official  liquidator  says  ought  not  to 
be  allowed  to  Mr.  Bamwell,  because  sec- 
tion 25  of  the  Companies  Act,  1867, 
requires  that  any  agreement  acquiring 
shares  at  less  than  the  nominal  value 
should  be  in  writing  and  registered,  and 
there  is  no  such  contract  here.  As  &r  as 
the  evidence  goes,  the  company  had  issued 
shares  to  certain  persons,  who  had  failed 
to  fulfil  their  duties  by  paying  calls,  and 
the  company  had  consequently  exercised 
their  power  of  cancelling  and  forfeiting 
these  shares,  and  these  shares  became 
the  property  of  the  company  again.  But 
they  are  no  longer  shares  to  which  the 
registration  clause  applies ;  they  are  not 
shares  "  issued  "  by  the  company.  The 
directors  had  these  shares  to  sell,  and 
they  chose  to  sell  them  for  70/.  less  than 
the  full  price.  These  shares  were  chattels 
in  their  possession — things  they  could 
sell,  things  they  had  acquired  by  reason 
of  the  forfeiture.  There  is  no  ground 
for  saying  that  such  a  transaction  ought 
to  be  registered,  or  that  it  was  void  for 
want  of  registration.  Then  as  to  the 
bills  of  costs.  The  solicitor  to  the  com- 
pany has  a  bill  of  costs,  which  he 
delivers;  at  the  same  time  he  owes 
money  to  the  company  for  calls.  Instead 
of  drawing  one  cheque  in  favour  of  the 
company  and  receiving  another  from  the 
company,  it  is  agreed  that  one  debt  shall 
be  written  off  against  the  other.  What 
is  there  unreasonable  or  improper  in 
that»  or  contrary  to  the  policy  of  the 
law,  or  the  interest  of  the  shareholders 
or  the  company  or  the  creditors,  now 
that  there  has  come  a  winding-up  ? 
Neither  of  these  points  can  be  main- 
tained. Then  there  remains  the  third 
point,  as  to  which  it  is  said  that  there 
was  a  fraudulent  preference  on  the  part 
of  the  comjpany ;  and  that  Mr.  Bamwell, 
being  in  a  fiduciary  position,  and  knowing 
the  condition  the  company  was  in,  as  he 
must  have  done,  any  payment  made  by 
him  by  the  direction  of  the  company 
was  so  much  in  his  own  wrong  that  he 
must  not  ask  for  repayment.  Section 
164  of  the  Companies  Act»  1862,  imports 
into  a  winding-up  similar  provisions  to 
those  of  Bankruptcy  Acts  relating  to 
fraudulent   preference.      Section  92  of 
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the  Bankrnptcy  Act,  1869 — the  fraudu- 
lent  preference    clause — makes    void  a 
payment  made  by  a  debtor  at  a  time 
when  he  is  nnable  to  pay  the  whole  of 
his  debts  with  his  own  money;  but  there 
is  a  saving  clause  to  the  effect  that  this 
section  shall  not  affect  the  rights  of  a 
payee  or  incumbrancer  "in  good  faith 
and  for  valuable  oonsideration."     Now, 
the  payment  in  this  case  to  these  persons 
was    no   doubt   in  good  faith  and  for 
valuable  consideration ;  and  it  is  proved 
to  have  been  made  under  repeated  and 
frequent  pressure.     That  Mr.   Ramwell 
was  the  mstrument  of  the  company  in 
making  this  payment  is  unquestionably 
true ;  but  if  ttiis  payment  was  one  which, 
as   against  the   payees,  cannot  be   ob* 
jected  to,  what  objection  can  be  taken  to 
Mr.    Bamweirs    having  performed    the 
office  assigned  to  him  by  the  direction  of 
the  company  P    He  paid  the  money  for 
the  company  by  their  direction.    If  they 
bad  paid  it  with  their  own  hands,  and 
without  fraud  and  for  valuable  oonsidera* 
tion,  it  would  have  been  a  good  pay- 
ment :  why  should  it  not  be  a  good  pay- 
ment when  made  by  Mr.  Barnwell  ?    Li 
Poole,  Jackson  8f  Whyte^s  Oase,  which  has 
been  cited,  the  case  was  different.     In 
that  case  there  was  an  actual  substantial 
payment  of  money,  in  advance  of  calls, 
to  the  company;   but  the  judgment  of 
the  Court  of  Appeal  was,  that  it  was  a 
payment  made  in  the  ordinary  course  of 
business ;  and  the  fact  that  the  directors 
— ^the   persons  paying  the  money — de* 
rived  a  collateral  advantage  themselves, 
could  not  affect  the  transaction,  which 
in  its  nature  was  right.     So  far  only  is 
there  any  analogy  between  Poole,  Jack' 
son  §c  Whyte's  Case  and  the  present.    In 
my  opinion,  therefore,  the  payment  of 
this  250Z.  was  a  valid  payment  in  ad- 
vance of  calls;   and  the  order  will  be 
that  Mr.  Bamwell  pays  only  the  remain- 
ing  701,,  with  interest  until   payment. 
No  order  as  to  costs. 


SolicJtorB — Goldring  &  Mitchell,  agenU  for  Bam- 
well, Pennington  &  Co.,  Bolton,  for  Ramwell ; 
Clarke,  Woodcock  &  Co.,  for  the  official  liqui- 
dator. 
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Practice — Mortgage — Business — Legal 
Mortgage — Receiver  and  Manager — Injune* 
tion. 

A  legal  mortgagee  of  huMiness  premises, 
as,  for  instance,  an  hotel,  who  cannot  take 
possession  of  the  mortgaged  premises  by 
reason  of  the  conduct  of  the  mortgagor,  may 
upon  interlocutory  appUeation  obtain  the 
appointment  of  a  receiver  and  manager, 
and  also  an  injuncHon  restraining  the 
mortgagor  from  interfering  with  the  manage^ 
ment  of  the  business  or  the  possession  of  the 
premises. 

Form  of  order  appointing  receiver  and 
manager  toith  such  an  injunction^ 

The  plaintiffs  were  a  firm  of  brewers, 
and  legal  morteageeSy  by  demise  in  1878, 
of  a  leasehold  hotel  or  pnblio-honjBe,  No. 
7  Bow  Street,  Covent  Garden,  oalled 
the  "Alexandra  Hotel,"  occupied  and 
carried  on  by  the  defendantsi  who  were 
the  mortgagors.  The  mortgage  comprised 
also  the  trade  fixtures,  goodwill  and 
licences.  * 

The  adjoining  house,  No.  8  Bow  Street, 
which  was  not  included  in  the  mortgage, 
was  held  by  the  defendants  under  a  lease 

Cted  by  a  person  who  was  also  the 
lolder  of  No.  7,  and  vras  used  as  a 
lodging-house  and  restaurant  in  connec- 
tion with  No»  7,  the  necessary  doorways 
and  communications  for  tbe  purpose 
having  been  made  between  the  two 
houses. 

In  April,  1881,  the  defendants'  rent 
being  in  arrear,  the  landlord  distrained 
on  No.  7,  and  on  the  12th  of  May  follow* 
ing  the  plaintiffs  purchased  the  goods  on 
the  premises  from  him  at  the  condemned 
price,  at  the  same  time  leaving  a  man  in 
possession  to  protect  the  jroods ;  bat  a  few 
hours  afterwards  the  defendants  forcibly 
turned  him  out.  On  the  following  day 
the  plaintifis  served  the  defendants  wiin 
a  demand  for  immediate  payment  of  the 
mortgage  debt,  and  the  same  not  being 
paid,  again  put  their  man  into  poooession, 
who  was  again,  a  few  hours  aftorwardS| 
forcibly  ejected  by  the  defendants. 

The  puuntifib  thereupon  eonunencad 


mOHAKTiMAfl  1880  to  MIOHAELBfAS  1881. 


Vol.  60-] 

Ih$man  y,  Redgrave, 

this  action  for  an  account  of  what  was 
dne  to  them  on  their  mortgage,  foreclosure 
or  sale  on  non-payment,  an  injunction  to 
restrain  the  defendants  &om  interfering 
with  the  management  of  the  business 
and  the  possession  of  the  premises,  the 
appointment  of  a  receiver  and  manager  of 
the  hotel  and  business  and  possession  of 
the  hotel.  They  now  moved  for  the  ap- 
pointment of  one  Heniy  Short,  a  licensed 
victualler,  as  receiver  and  manager  of  the 
hotel,  and  of  the  business  of  a  licensed 
victuaUer  there  carried  on,  until  the  trial 
of  the  action ;  also  for  an  injunction  to 
restrain  the  defendants  from  interfering 
with  the  management  of  the  business 
until  the  trial ;  or  for  such  other  order  as 
the  Court  might  think  fit  to  make  for 
the  protection  of  the  plaintiffs'  interests 
in  the  business  and  premises.  The  notice 
of  motion  did  not  include  the  adjoining 
house,  No.  8  Bow  Street. 

The  evidence  adduced  by  the  plaintiffs 
in  addition  to  the  above  facts  was  to 
the  effect  that  through  want  of  means 
the  defendants  were  not  in  a  position  to 
cany  on  the  business  in  a  proper  manner, 
and  that,  in  consequence,  the  goodwill  of 
the  hotel  was  being  depreciated. 

The  defendants  in  their  evidence  alleged 
that  the  business  was  in  fact  carried  on 
by  them  in  both  houses,  Nos.  7  and  8,  and 
that  it  was  impossible  to  sever  the  two 
without  destroying  the  business  entirely, 
which  would  be  the  result  of  appointing 
a  receiver  and  manager  of  No.  7  alone,  as 
asked  by  the  motion.  The  plaintiffs, 
however,  denied  this  and  alleg^  that  the 
business  could  be  carried  on  at  No.  ?, 
altogether  independently  of  No.  8. 

The  plaintiffs  also  produced  the  usual 
affidavits  of  fitness  in  support  of  their 
application  for  the  appointment  of  Short 
aa  receiver  and  manager. 

Mr,  Bamer  and  Mr,  P.  8.  Oregary,  for 
the  plaintiffs. 

Mr.  Tate  Lee,  for  the  defendants,  ob- 
jected that  the  plaintiffs  were  not  entitled 
to  have  a  receiver  and  manager  of  one 
part  of  the  business  only ;  that  the  defen- 
dants would  thereby  become  personally 
liable  for  any  offences  aoainst  tne  Licens- 
ing Acts  committed  by  Uie  receiver ;  and, 
moreoveri  that  it  was  not  the  practice  of 
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the  Court  to  appoint  a  receiver  and 
manager  upon  an  interlocutory  applica- 
tion in  such  a  case  as  the  present,  where 
the  effect  of  the  appointment  would  be  to 
injure  or  destroy  the  business. 

The  Mastbr  of  the  Rolls. — The  plain- 
tiffs are  mortgagees  of  an  hotel  or  public- 
house,  together  with  the  goodwill  and 
licences;  and  the  defendants  are  the 
mortgagors.  The  mortgage-money — that 
is,  the  principal  and  interest— was  in 
arrear ;  the  rent  was  also  in  arrear.  The 
landlord  distrained,  and  the  mortgagees, 
to  save  the  chattels  comprised  in  the 
mortgage,  had  to  buy  the  goods  of  the 
landlord  at  the  condemned  price.  The 
mortgagees  then  attempted  to  put  a  man 
in  possession,  but  the  defendants  thought 
fit  to  take  the  law  into  their  own  hands, 
and  turned  him  out.  Thereupon,  the 
plaintiffs  did  what  was  a  very  wise  thing 
to  do— instead  of  getting  a  force  of 
navvies  to  put  the  man  back  again— they 
brought  an  action  and  asked  for  a  receiver 
and  manager.  An  order  to  that  effect 
appears  to  me  to  be  a  mere  matter  of 
course,  and  it  would  have  been  a  matter 
of  course  even  if  the  defendants  had  not 
been  guilty  of  these  acts  of  violence. 

[His  Lordship  then — after  observing 
that  the  mortgagees  could  not  be  com- 
pelled to  concern  themselves  in  any  w^ 
with  the  carrying  on  business  at  No.  8, 
which  was  not  coooprised  in  the  mort- 
gage, proceeded:]  The  other  objection 
was  this :  it  was  said  that  if  I  appoint  a 
receiver  and  manager  of  the  hotel,  it  may 
be  that  the  person  who  has  the  licence 
will  be  liable  to  be  summoned  for  some 
dereliction  of  duty  on  the  part  of  the 
receiver.  As  to  whether  that  is  possible 
or  probable  I  will  give  no  opinion ;  but, 
even  supposing  that  to  be  so,  it  is  only 
one  of  the  unpleasant  consequences  of 
a  man  not  being  able  to  pay  his  debts. 
The  publican  or  the  licensed  victualler  is 
liable  for  the  acts  of  his  agent,  if  he  ap- 
points one,  in  consideration  of  a  large 
sum  of  money  being  paid  to  him  by  wav 
of  loan.  Nor  is  the  receiver  less  his 
agent  because  until  he  pays  off  all  the 
money  borrowed  by  him  he  cannot  be 
free;  that  is  a  contingency  which  be 
might  have   anticipated  when  he  took 
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the  money  of  the  mortgagees.  It  is 
rather  late,  after  he  has  received  the 
money,  and  when  he  is  unable  to  repay  it, 
to  speak  of  any  consequences  which  are 
likely  to  result  to  him.  The  mortgagees, 
in  nominating  a  person  as  receiver  are 
probably  not  more  likelv  to  do  anything 
to  incur  such  a  risk  as  is  suggested  than 
the  defendants  themselves. 

I  therefore  make  an  order  for  reference 
to  chambers  to  appoint  a  receiver  and 
manager,  Short  being  appointed  interim 
receiver  and  manager.  There  will  also 
be  an  injunction  against  the  defendants, 
as  asked. 

The  order  was  in  the  following 
form: — 

"  Upon  motion,  &c.,  this  Court  doth 
order  that  H.  Short,  of,  &c.,  be  hereby 
appointed,  without  giving  security,  in^ 
terim  receiver  and  manager  to  receive 
the  rents  and  profits  of  the  *  Alexandra 
Hotel,'  No.  7  Bow  Street,  in  the  county 
of  Middlesex,  and  the  business  of  a 
licensed  victualler  carried  on  thereon,  and 
to  manage  the  same  until  a  receiver  and 
manager  of  such  hotel  and  buainess  be 
duly  appointed  as  hereinafter  directed; 
the  plaintiffs,  by  their  counsel,  under- 
taking to  be  answerable  for  what  the  said 
H.  Short  shall  so  receive.  And  it  is 
ordered  that  the  plaintiffs  and  defendants 
do  deliver  over  to  the  said  H.  Short,  as 
such  receiver  and  manager,  all  the  stock- 
in-trade  and  e£Pects  of  the  said  business, 
and  all  books  and  papers,  and  licences 
relating  thereto.  And  it  is  ordered  that 
the  said  H.  Short  do  pass  his  accounts 
and  pay  the  balances  which  shall  be  cer- 
tified to  be  due  from  him  into  Court  to 
the  credit  of  this  action — Truman  8f  Co,  v. 
Bedgra/ve  (1881,  T.  972).  And  it  is  ordered 
that  the  defendants  be  restrained  from  in- 
terfering with  the  management  of  the  said 
business  and  the  possession  of  the  afore- 
said premises.  And  it  is  ordered  that  a 
proper  person,  upon  first  giving  security, 
DC  appointed  to  receive  the  rents  and 
profits  of  the  said  *  Alexandra  Hotel,' 
No.  7  Bow  Street  aforesaid,  in  the  said 
writ  mentioned,  and  to  manage  the  busi- 
ness of  a  licensed  victualler  carried  on 
thereon.  And  it  is  ordered  that  the  said 
H.  Short  do  deliver  to  the  receiver  and 
manager,  when  so  appointed,  all  the  stock- 


in-trade  and  effects  of  the  said  bosineflB, 
and  all  licences,  books  and  papers  relatiiig 
thereto.  And  it  is  orderea  tiiat  sncn 
receiver  do  from  time  to  time  paas  has 
accounts,  and  pay  the  balanoee  whieh 
shall  be  certified  to  be  due  from  him  into 
Court  to  the  credit  of  this  aotion — 2Vii- 
man  8r  Oo.  ▼.  Eedgraw  (1881,  T.  972>— 
and  that  such  baLanoes,  when  so  paid  in, 
be  invested  in  Consolidated  Three  Pounds 
per  Centum  Annuitiee/' 


Solicitors — Hanbury,    HuttoD    &  Whitting,   fo 
plaintifl& ;  J.  Holder,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
Selbobng,  L.J. 

Brett,  L.J.       ■    r       «„-««  ^ 

Cotton,  L.J.      ^  ^"  ^^  ^^™  ^  ex  parte 

1881. 
June  29. 
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Mortgage — Attornment  Clause — Distress 
— Bight  to  apply  Surplus  Proceeds  in  ro- 
ductum  of  Principal. 

A  mortga^e-deed  contained  the  umud 
attornment  douse  by  the  tnortgagcr^  and 
the  rent  reserved  thereunder  coincided  wOk 
the  interest  payable  on  the  princspai  debL 
The  mortgagor  having  gone  into  liquida' 
tiofif  the  mortgagees  distrained  under  tko 
aMornment  clause  for  arrears  of  rent^ 
and  the  distress  realised  more  tluM  the 
arrears  of  interest  then  due : — ^Held  (affrm^ 
ing  the  decision  of  Bacon,  C.J.)i  duU  the 
mortgagees,  in  the  absence  of  any  provision 
to  the  contrary  in  the  mortgagC'deed^  were 
entitled,  as  against  the  trustee  in  liqmda' 
tion,  to  retain  the  sutphts  proceeds  c/  the 
distress  in  payment  pro  tanto  of  the  prin* 
cipal  due  to  them  under  the  mortgage. 

Quaere,  whether  Hampson  v.  Fellows 
(37  Law  J.  Bep.  Chanc.  694 ;  Law  Bep. 
6  Eq.  575)  is  sound  Ioao, 

This  was  an  appeal  from  the  decuion 
of  the  Chief  Judge. 

By  deed  dated  the  8th  of  Kovember, 
1873,  the  debtor  mortgaged  his  freehold 
estates  to  trustees  to  secure  12,500/., 
with  interest.    Interest  was  made  pay- 
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able  on  the  8th  of  May  and  the  8th  of 
November.  The  mortgagor,  being  in  pos* 
session,  attorned  tenant  to  the  mort- 
gagees at  the  yearly  rent  of  593Z.  15«. 
(being  the  amonnt  of  the  interest),  pay- 
able half-yearly  on  the  8th  of  May  and 
the  8th  of  November.  Afterwards,  by  a 
parol  agreement,  the  days  of  payment 
of  the  interest  were  altered  to  the  1st  of 
January  and  the  1st  of  July,  and  the 
interest  was  duly  paid  half-yearly  on  the 
latter  date,  down  to  the  1st  of  July, 
1880. 

On  the  1st  of  March,  1880,  the  mort- 
gagor  filed  a  liquidation  petition,  under 
which  a  trustee  was  appointed.  The 
trustee  having  advertised  a  sale  of  the 
stock  on  the  property,  the  mortgagees,  on 
the  19th  of  November,  1880,  distrained 
for  296/.  17^.  6(2.,  being  a  full  half-year's 
interest  as  from  the  previous  8th  of 
May. 

The  mortgagees  claimed  to  apply  the 
whole  of  this  sum  in  satisfaction  of  the 
principal  and  interest  due  to  them  ;  but 
the  trustee  claimed  that  so  much  of  the 
sum  as  represented  the  interest  between 
the  8th  of  May  and  the  Ist  of  July, 
which  he  had  already  paid,  ought  to  be 
paid  over  to  him. 

The  Chief  Judge,  reversing  the  deci- 
sion of  the  County  Court  Judge,  held 
that  the  mortgagees  were  entitled  under 
the  distress  to  the  whole  of  the  sum 
— ^first,  in  payment  of  interest,  and  then 
pro  tanto  in  reduction  of  the  principal 
debt. 

The  trustee  appealed. 

Mr.  E.  0,  Willis,  for  the  appellant.— 
The  attornment  clause  was  only  intended 
as  a  further  security  for  the  interest,  and 
so  long  as  the  interest  is  paid  regularly, 
which  was  done,  the  mortgagees  could 
not  distrain  for  rent  under  Qie  attorn, 
ment  clause — 

Hampson  v.  FeUowa  (ubi  supra). 

The  acceptance  of  interest  on  the  1st 
of  January  and  the  1st  of  July  was  a 
waiver  of  the  right  to  call  in  the  prin- 
cipal, if  there  was  any  breach  by  non. 
payment  on  the  days  originally  fixed  for 
payment  of  interest. 

Mr,  Winslow  and  Mr,  J.  T,  Humphrey, 
for  the  mortgagees. — The  position  of  the 
Vol.  50.~Chaicc. 
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parties  depends  on  the  mortgage^eed, 
and  cannot  be  affected  by  any  corre- 
spondence that  has  taken  place  between 
them.  That  deed  contains  a  recital  that 
the  mortgage  is  to  **  secure  principal  and 
interest  in  manner  hereinafter  appear, 
ing."  Those  words  apply  to  all  the 
powers  and  clauses  after  contained  in 
the  deed.  On  the  1st  of  June  notice  was 
given  to  pay  off  the  pnuoipal^  and,  al- 
though the  mortgagees  could  not  sell 
before  the  expiration  of  the  notice,  they 
could  sue  on  the  covenant  to  pay,  and  dis- 
train for  rent ;  and  there  is  nothing  in 
the  deed  restricting  the  distress  to  the 
amount  of  interest  due.  At  the  time 
of  the  distress  the  whole  amount  of  the 
principal  and  some  interest  was  due.  The 
fisust  that  the  rent  reserved  under  the 
attornment  clause  is  the  same  in  amount 
as  the  interest  payable  on  the  principal, 
is  not  conclusive  that  the  attornment  is 
only  intended  as  a  further  security  for 
the  interest. 

In  re  The  Stockton  Iron  Fumctce  Com" 

pany,  48  Law  J.  Bep.  Chanc.  417 ; 

Law  Bep.  10  Ch.  D.  335, 

shews  that  a  distress  may  be  applied  in 

part  payment  of  principal  as  well  as  in 

keeping  down  interest. 

Hampson  v.  Fellows  (ubi  supra) 
was  cited  in  that  case,  and  is  impliedly 
overruled  by  what  Lord  Justice  James 
said  in  that  case. 

Mr.  E.  0.  Willis,  in  reply. — 

In  re  The  Stockton  Iron  Furnas  Oom" 
pany  (ubi  supra) 
is  totally  distinct  from  this  case.  There 
the  question  was,  whether  the  deed  itself 
was  a  fraud  upon  the  bankruptcy  laws  ; 
and  the  other  remarks  are  mere  dicta  of 
the  Judges. 

The  Lobd  Chancellor  (Lobd  Sel- 
bosnb)  said — We  all  think  that  the  order 
appealed  from  is  right.  This  large  sum 
of  money  was  lent  by  the  mortgagees  to 
the  mortgagor,  and  there  is  a  recital  in 
the  mortgage-deed  that  the  repayment  of 
the  principal  and  interest  is  to  be  "  se- 
cured  in  manner  hereinafter  appearing. " 
Then  follows  the  usual  conveyance  of  the 
property  subject  to  redemption,  and  that 
is  accompanied  with  a  power  of  sale  and 
other  usual  clauses.  Then  the  attornment 
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is  stated  to  be  ''for  the  consideration 
i^oresaid  '* — that  is,  the  original  advance 
of  12,6002. — and  there  is  nothing  more  in 
the  deed  to  shew  what  is  intended  to  be 
secured  by  the  tenancy  created  by  that 
attornment  and  the  rent  reserved  under 
it.     The  original  recital  in  the  deed  is 
that  the  payment  of  the  principal  and 
interest  are   "  to  be  secured  in  manner 
hereinafter    appearing."     Prima    facie^ 
therefore,   the   attornment   clause    is    a 
security  for  the  principal  and  the  interest 
as  they  become  due.  There  was  in  point  of 
fact,  at  the  time  the  distress  was  levied, 
the  whole    of  the    principal  and  some 
interest  then  presently  payable.     Why  is 
not  the  fruit  of  the  distress  to  be  applied 
towards  satisfaction  of  the  whole  amount 
due  ?     The  only  suggestion  to  the  con- 
trary is  that  the  attornment  clause  is 
merely  a  further  security  for  the  interest, 
because  the  rent  reserved  under  it  co- 
incides with  the  interest  payable  on  the 
principal  debt,  for  the  payment  of  which 
he  is  allowed  thirty  days'  grace.     But 
there  is  nothing  whatever  in  the  deed  to 
suspend  the  right  to  distrain  for  the  rent 
pending  the  thirty  days*  grace.    Even  if 
when  the  distress  was  levied  every  shil- 
ling of  interest  then  due  had  been  paid,  I 
do  not  see  why  the  mortgagees  could  not 
distrain  under  the  attornment  clause  for 
the  principal  then  due.     I  agree,  there- 
fore,  with  the    Chief   Judge,  that  the 
mortgagees    are   entitled  to    apply  the 
surplus  proceeds  of  the  distress  in  pay- 
ment pro  tanto  of  the  principal  due  to 
them  under  the  mortgage-deed. 

Baooallat,    L.J.,    and    Lush,    L.J., 
concurred. 


Solicitors — Swann  &  Co.,  agents  for  F.  W.  Tweed, 
Horncastle,  for  the  mortgagees  ;  Cole  &  Jack- 
son, agents  for  Broadbent,  Heelis  &  Co ,  Bolton, 
for  appellant. 


PILLGKEH 
V,  PILLGKEM. 


[IN  THB  COUBT  OF  APPBAL.] 
Jbssel,  M.B. 
James,  L.J.     j    j^^eMOKGAN. 

liUSH,  ij.J. 

1881. 
May  25. 

Executor — Benewcd  of  Lease  of  Business 
Premises  occupied  by  Testator  in  his  own 
Name — Additional  Property  included  in 
new  Lease — Deposit  to  secure  Executor^s 
own  Debt — Purchaser  for  Value  wiih/owt 
Notice  ^Possession  of  TUle-deeds. 

An  executor,  six  years  after  the  death  qj 
his  testator,  surrendered  ihe  lease  of  the 
premises  in  which  the  testator  and  the  exeeu^ 
tor  since  the  testator's  death,  under  a  power 
in  the  wiU,  had  carried  on  the  business, 
and  took  a  renewed  lease,  including  addi^ 
tional  property,  and  at  an  increased  rent, 
vn  his  oum  name.  This  lease  he  subse- 
quently deposited  to  secure  money  advanced 
to  him,  ivhich  he  used  for  his  own  purposes. 
The  mortgagee  did  not  know,  nor  had 
means  of  knowing,  that  the  executor  was  not 
beneficial  owner  of  the  lease.  An  aeUon 
was  brought  to  administer  the  teriator's 
estate.  Under  a  consent  order  the  lease- 
hold property  was  sold  and  the  proceeds 
paid  into  Court,  the  mortgagee,  for  thepmr^ 
poses  of  the  sale,  giving  up  his  deed. 

Upon  an  application  by  the  mortgagee 
for  payment  of  the  proceeds  of  sale, — 

Held  (affirming  Frt,  J.),  thai  the  leaee 
frnvyed  in  eqwiy  part  of  ^  testator's  es- 
tote,  and  thai  the  eqmiable  mortgagee  only 
acquired  a  title  subject  to  the  prior  equities 
of  that  estate  ;  and  ihcd  the  equitable  mort- 
gagee had  not  been  injured  by  the  order  to 
give  up  the  indenture  of  lease,  and  had  not 
thereby  acqvkired  any  right  to  the  proceeds. 

This  was  an  appeal  from  the  decisioii 
of  ¥ry,  J.  The  case  is  reported  below 
(Ante,  p.  654i).  The  only  additional  frets 
necessary  to  be  stated  aro  that  tiie  re- 
newed lease  included  other  property 
besides  that  comprised  in  the  original 
lease,  and  also  that  the  leasehold  property 
had  been  sold  under  a  consent  order  in 
the  action,  Hilliar  giving  up  the  lease  to 
£acilitate  the  sale,  and  the  proceeds  of 
sale  paid  into  Court.  The  order  was 
made  without  prejudice  to  any  righta. 

The  execution  creditor  appealed  against 
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(he  deoision^  so  far  as  the  lease  was  con- 
cerned. 

Mr.  Gfiasse  and  Mr.  Methold,  for  the 
appellant,  renewed  the  arguments  used 
below,    and  contended    that    the  order 
which  had   been  made  for  sale,  nnder 
which  the  appellant  gave  up  the  lease, 
ought  not  to  prejudice  him. 
They  cited 
Bay  y.  Bcuy,  G.  Coop.  264 ; 
Heath  Y.  Orealoek,  4^  Law  J.  Bep. 
Ghanc.  157  ;  Law  Bep.  10  Chanc. 
22. 
Mr.  J.  Pearson^  Mr.  Daniel  Janes  and 
Mr.  Stirling^  for  the  respondents,  were 
not  called  upon. 

Jessxl,  M.B.,  was  of  opinion  that  the 
appeal  could  not  succeed.  The  executor 
was  appointed  by  the  will  of  the  testator 
with  directions  under  which  he  became 
in  effect  trustee  of  the  business,  which 
he  was  to  carry  on,  accounting  for  the 
profits  thereof  to  the  cesims  que  trust. 
The  will  being  proved  in  September, 
1870,  the  trustee  did  not  sell  the  pro- 
perty, but  continued  to  cany  on  the  busi- 
ness under  the  terms  of  the  will,  not 
acting  otherwise  than  as  a  trustee. 

In  1876  he  sui^ndered  the  lease  of 
the  business  premises,  and  took  a  new 
lease  of  the  same  premises  for  a  longer 
period,  and  also  of  two  adjoining  cot- 
tages, and  continued  to  carry  on  the 
business  in  them. 

The  first  question  was.  What  was  the 
effect  of  his  taking  this  lease  ?  The  re- 
newed lease  would  not  haye  been  granted 
but  for  this  surrender.  It  being  well 
settled  that  a  trustee  cannot  mi  any  per- 
sonal benefit  by  dealing  wiSi  his  trust 
property,  it  must  be  held  that  he  was 
trustee  of  this  new  lease.  In  1879  he 
borrowed  a  sum  of  money  from  the  ap- 
pellant, in  his  own  name  and  for  his  own 
use  in  carrying  on  the  business,  and 
deposited  the  lease  with  him.  The  ap- 
pellant had  no  notice  that  Pillgrem  was 
not  the  lawful  owner  of  the  property 
comprised  in  the  lease.  Had  he  enquired 
into  the  landlord's  title,  he  would  have 
got  no  notice.  He  was  therefore  a  pur- 
chaser without  notice,  who  did  not  get 
the  legal  title,  and  therefore  he  must  tue 
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the  lease  subject  to  prior  equities — that 
is,  to  the  trust  on  which  it  was  held.  He 
acquired  nothing  beyond  that»  except  the 
right  to  the  parchment.  At  a  later  period 
he  issued  execution  against  the  chattels 
of  his  debtor,  and  among  other  chattels 
the  leasehold  premises ;  and,  in  order  to 
enable  the  sheriff  to  seize,  the  lease  was 
handed  over  to  him.  The  counsel  for  the 
appellant  admitted  that  the  sheriff  could 
not  seize  trust  property  for  the  debt  of 
the  trustee.  The  execution  therefore  gave 
the  creditor  no  better  title  than  he  had 
before,  and  therefore  he  got  no  title  to 
the  lease  under  the  execution,  and  there- 
fore had  no  legal  title  to  the  property ; 
and  as  to  his  equitable  interest  he  must 
be  postponed  to  the  cestui  que  trust. 

Then  it  was  said  that  the  trustee  was 
prejudiced  by  the  order  for  him  to  give 
up  the  parchment.  It  was  not  intended 
by  that  order  to  give  the  creditor  any 
right  to  the  parchment,  because  the  pro- 
perty was  to  be  sold,  and  the  parchment 
was  to  go  to  the  purchaser.  Me  did  not 
acquire  thereby  a  new  title-— that  is,  a 
right  to  the  proceeds  of  sale.  It  was  sug- 
gested that,  had  he  known  his  own  right, 
he  would  have  stipulated  for  a  share  of 
the  proceeds  before  giving  up  the  deed. 
If  he  had  refused,  there  would  have  been 
a  condition  that  the  purchaser  would 
not  be  entitled  to  receive  the  actual 
lease,  but  only  a  copy,  but  that  the 
holder  of  the  lease  was  bound  by  the 
order  for  sale. 

A  condition  like  that  would  have  had 
no  injurious  effect  on  the  sale.  The 
order  did  no  injury  to  him;  he  could 
have  got  no  benefit  firom  the  parchment 
if  he  had  got  it.  The  truth  is,  he  thought 
he  was  entitled  to  the  proceeds  of  sale, 
and  therefore  he  wished  it  to  be  a  good 
sale,  and  did  not  wish  to  prejudice  it. 

Jamss,  L.  J.,  concurred. 

Lush,  L.  J.,  entirely  agreed  as  to  the 
effect  of  the  order  of  the  Court.  The 
matter  that  pressed  upon  his  Lordship 
was,  whether  the  surrender  of  the  lease 
of  tiie  testator's  property  was  the  sole 
consideration  for  i^e  muting  of  a  lease 
of  the  new  property.  The  tn^tee  did  not 
pay  any  money  for  it»  but  his  personal 
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character  might  be  a  consideration.  His 
Lordship  therefore,  without  disputing 
the  dictum  that  the  trast  affected  the 
whole  of  the  property  included  in  the  new 
lease  in  the  case  then  before  him,  declined 
to  accede  to  the  general  proposition. 


Solicitors — J.  P.  Mnrrough,  for  appellant ;  Allen 
&  Edwards,  for  respondents. 


Bacon,  V.C"!  t 

1881  ^^  ^'^^  cambrian  mikino 

J  I    27      y    COMPANY    (limited)  ;   ex 

Aug.  3.'    J     !'«'•'«'»"• 

Oompany — Mortgagee — Winding'up  Pe- 
tition — Exercise  of  Power  of  Sale — Interim 
Injtmotion, 

Where  a  mortgagee  who  was  also  a 
shareholder  in  the  company,  filed  a  petition 
for  winding  up  the  company,  alleging  thai 
if  the  business  were  sold  as  a  going  concern 
there  would  be  assets  to  return  a  dividend 
to  the  sharelwlders,  but  that  there  were  at 
present  no  assets  available  for  payment  of 
his  debt  except  the  lease,  plant  amd  m^- 
chinery,  which  could  not  be  sold  without 
stopping  the  business,  — Held,  that,  as  mort- 
gagee of  the  lease,  phmt  and  machinery, 
he  ought  to  be  restrained  from,  exercising 
his  power  of  sale  iiU  the  hearing  of  the 
petition. 

This  was  a  motion  on  behalf  of  the 
company  to  restrain  the  exercise  of  his 
power  of  sale  by  a  mortgagee  until  the 
hearing  of  a  winding-up  petition  which 
had  been  presented  by  the  mortgagee, 
who  was  also  a  shareholder  of  the  com- 
pany. 

The  winding-up  petition  alleged, 
amongst  other  things,  that  if  the  pro- 
perty of  the  company  were  now  realised 
as  a  going  concern,  the  assets  would  be 
sufficient  to  return  a  dividend  to  the 
members,  but  that  there  were  at  present 
no  assets  or  moneys  available  for  pay- 
ment of  the  petitioner's  debt,  except  the 
lease,  plant  and  machinery,  which  could 
not  be  sold  without  stopping  the  business. 

The  mortgagee,  whose  mortgage  was 
on    the  lease,  plant  and  machinery  of 


the  company,  had  also  given  notice  thai 
he  intended  to  exercise  his  power  of  sale 
under  the  provisions  of  his  mortgage-deed. 
The  company  now  moved  to  reetnun  the 
exercise  of  the  power  of  sale  till  the 
hearing  of  the  petition. 

Mr,  Marten  and  Mr.  F,  B,  Palmer,  for 
the  motion,  contended  that,  having  re- 
gard to  the  allegation  in  the  petition,  the 
exercise  of  the  power  of  sale  ought  to  be 
restrained  till  &e  petition  came  on  to  he 
heard. 

Mr,  Higgins  and  Mr,  Orosvenor  Woods, 
for  the  mortgagee,  contended  ihat  the 
Court  would  not  interfere  with  the  ex- 
ercise of  his  power  of  sale  by  a  mort- 
gagee. 

They  cited 

In  re  David  Lloyd  §p  Co,,  Law  Bep. 
6  Oh.  D.  339. 

Bacon,  V.G. — The  question  is,  whether 
a  man  who  ia  a  mortgagee  and  also  a 
shareholder  should  be  allowed  to  exerciM 
his  power  of  sale,  when  he  has  filed  a 
petition  for  winding-up  containing  an 
allegation  such  as  tms  petition  contains. 
[His  Lordship  read  it  and  continued:] 
It  is  true  that  as  a  general  rale  the  Court 
will  not  interfere  with  a  mortgagee  ex- 
cept under  special  circumstances,  but  in 
the  present  case  I  think  it  would  be  in- 
convenient and  might  be  nnjnst  if  lie 
were  to  exercise  the  power  of  sale  nntU 
the  petition  comes  on  to  be  heard.  An 
injunction  will  be  granted  aooordin^y 
till  the  hearing  of  the  petition,  the  com- 
pany giving  its  undertaking  as  to 
damages. 

On  the  3rd  of  August  the  petition  came 
on  to  be  heard. 

Mr.  Hemming  and  Mr,  Ingle  Joyce  ap- 
peared for  the  shareholders. 

The  petition  was  ordered  to  stand  o? er 
indefinitely,  an  arrangement  beiue  made 
for  the  payment  of  the  mortgage  debt 

Solicitors — ^H.  Wiekens,  for  the  eompuiy; 
C.  Grogoiy,  fbr  petitiCMier. 
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THB  GBBCLE  SESTAURANT 
CASTIQLIONE  COMPANT  V, 
LAYERT. 


Jbssel,  M.B. 
1881 
Ang 

Company — Winding-up  Petition — JuriS' 
diction  to  restrain  Presentation — Solvent 
Company — Creditor — Disputed  Debt — In^ 
junction. 

The  Court  has  jurisdiction  to  restrain  by 
ir^unetion  a  person  claiming  to  be  a  creditor 
of  a  company  from  presenting  a  petition  to 
wind  up  the  company  in  the  case  of  a  bona 
fide  dispute  aa  to  the  debt^  and  where  the 
company  is  proved  to  be  solvent. 

The  Gercle  Bestanrant  Caatiglione 
Company  was  incorporated  on  the  16th 
of  Pebruanr,  1881,  with  a  capital  of 
60,000Z.  in  12,000  shares  of  bl  each.  The 
objects  of  the  company  were  to  carry  on 
the  business  of  a  restaurant  in  Paris, 
and  to  take  over  a  contract  made  the 
21st  of  Jannary,  1881,  between  the  de- 
fendant Lavery,  the  lessee  of  the  premises, 
of  the  one  part,  and  the  defendant  Geld- 
ham,  as  trostee  for  the  intended  company. 
By  the  contract,  Layery  was  to  grant  a 
lease  of  the  premises  to  the  company,  and 
he  was  to  be  paid  2,000Z.  for  certain  for- 
nitnre  and  effects  on  the  premises,  by 
instalments  of  1,000Z.  each.  By  an  agree- 
ment dated  the  16th  of  Febmaiy,  1881, 
the  day  of  the  registration  of  the  com- 
pany, Lavery  agreed  that  in  the  event  of 
the  company  finding  their  capital  other- 
wise subscribed  insufficient  for  working 
the  company  satisfactorily,  he  would  pay 
to  the  company  such  sums  not  exceeding 
in  the  whole  2,000{.  as  the  directors  might 
deem  necessary,  taking  fully  paid-up 
shares  equivalent  to  the  amount  paid  by 
him  under  the  contract  of  the  21st  of 
January,  1881.  The  company  were  let 
into  possession  of  the  premises  and  fur- 
niture, and  they  duly  paid  Lavery  the 
first  instalment  of  1,000Z.  When  the 
second  instalment  became  due,  Lavery 
applied  for  payment  thereof,  whereupon 
the  company's  committee  of  mani^ment, 
considering  that  the  time  had  arrived  for 
calling  upon  him  to  take  up  shares  under 
his  aOTcement  of  the  16th  of  February, 
passed  a  resolution  requiring  him  to  take 
200  shares,  equivalent  to  1,0002.,  such 
shores  to  be  aUotted  to  him  in  exchange 


r^  A^'®?*^*  ^^^  *^®  ®®^°^  instalment 
of  1,000Z.  due  to  him.     Lavery  thereupon 

refused  to  admit  his  liability  to  teke  the 
shares  and  insisted  on  his  right  to  be  paid 
the  instalment  in  cash.  The  commiibtee 
then  passed  a  further  resolution  requiring 
him  to  take  400  shares  pursuant  to  his 
agreement  of  the  16th  of  February,  200 
to  be  handed  to  him  in  exchange  for  his 
receipt  for  1,000Z.  and  200  for  cash. 
Thereupon  Lavery,  on  the  23rd  of  June, 
1881,  served  upon  the  company  the  usual 
statutory  notice  for  payment,  and  this 
notice  was  followed  up  on  the  21st  of 
July  by  a  letter  from  his  solicitors  to  the 
solicitor  of  the  company,  which,  after  re- 
ferring to  the  notice,  stated  that  they 
were  instructed  to  present  a  petition  to 
wind  up  the  company,  and  should  do  so 
the  next  day  unless  the  amount  due 
(1,0002.)  were  paid  to  them  before  half- 
past  ten  in  the  morning.  The  company 
then  issued  the  writ  in  this  action,  and 
moved  by  special  leave  for  an  injunction 
to  restrain  Lavery  from  presenting  a 
petition  for  the  winding-up  of  the  com- 
pany,  or  from  taking  any  proceedings 
against  them  to  recover  the  1,0002.  al- 
leged to  be  due  to  him  under  the  con- 
tract  of  the  21st  of  January. 

It  appeared  from  the  evidence  that  the 
company  owed  nothing  except  ordinary 
debts,  and  the  amount  (if  anything)  due  to 
the  defendant  Lavery  under  the  contract 
of  the  21st  of  January.  It  also  appeared 
that  they  were  perfectly  solvent  and  doing 
a  good  business. 

Mr.Ince  and  Mr,  Seward  Brice^  for  the 
plaintiff  company,  submitted  that  the 
Court  had  jurisdiction  to  restrain  a  cre- 
ditor of  a  company  from  presenting  a 
winding-up  petition  where  the  debt,  in 
respect  of  which  the  petition  was  pre- 
sented, was  disputed  and  the  company 
solvent. 

They  referred  to 
The  Niger  Merchants*  Company    v. 
Capper,  26  W.B.  365. 

Mr.  Chihy  and  Mr.  FarweU,  for  the 
defendant  Lavery. 

Mr.  Brake,  for  the  defendant  (Jeldham. 

The  Master  of  the  Bolls  said  that 
the  conduct  of  the  defendant  Lavery  was 
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wholly  unjustifiable,  and  that  he  had  no 
right  to  present  a  winding-up  petition. 
The  company  having  called  upon  him  to 
take  up  and  pay  hi,  per  share  to  the 
amount  of  1,0002.  under  his  agreement  of 
the  16th  of  February,  1881 — by  which  he 
was  clearly  bound — he  was  not  entitled, 
after  refusing  to  do  so,  to  say  that  the 
company  ought  to  be  wound  up  for  non- 
payment of  their  instalment  of  1,0002., 
and  he  could  not  take  advantage  of  his 
own.  wrong. 

His  Lordship  accordingly  granted  an 
injunction  until  the  trial,  restraining  the 
defendant  Lavery  from  presenting  any 
petition  to  wind  up  the  company  in  re- 
spect of  any  debt  then  due,  or  alleged  to 
be  due  to  him,  the  company  undertaking 
to  issue  shares  to  him  to  the  amount  of 
1,000Z.  His  Lordship  directed  the  writ 
to  be  amended  by  making  the  defendant 
G^ldham  a  plaintiff. 


Solicitors — ^M.  T.  Hodding,  for  pliuntiffii ;  Pritchard, 
finglefield  &  Co.,  for  defendant. 


[IN  THE  COURT  OF  APPEA.L.] 

Bankbuptct. 
Jbssel,  M.B. 

James,  L.J.       I       Ex  parte  labbubt; 
Lush,  L.J.        (  in  re  tubnbb. 

1881. 
May  26. 

Bcmhrupicy — Diedatmer  hy  Trustee  — 
Power  of  Oourt  to  impose  OondiHons^' 
Bankruptcy  Act^  1869,  s.  23 — Bankruptcy 
Rules,  1871,  rule  28. 

Where  a  trustee  applies,  under  rule  28, 
for  lea/ve  to  disclavni  a  lease,  tlie  Oowrt  has, 
wider  that  rule,  a  judicial  discretion  as  to 
imposing  terms  upon  which  such  leave 
should  he  granted,  not  only  for  the  bene/U 
of  a  third  party,  who  has  acquired  an  in* 
terest  in  the  lease  under  the  hamkrupt,  hut 
also  for  the  benefit  of  the  lessor. 

Turner,  who  was  lessee  of  some  stables 
at  Pimlico  for  a  term  of  twenty.two  and 
three-quarter    years  from  the  24th    of 


June,  1874,  at  a  yearly  rent  of  1602.  per 
annum  for  the  first  five  years,  and  170^. 
for  the  remainder  of  the  teixn,  filed  a 
liquidation  petition  on  the  19tli  of  No- 
vember, 1879. 

His  trustee  continned  to  oocnpy  the 
premises,  with  a  view  to  seeing  whether 
the  lease  was  a  beneficial  one,  and  paid 
the  rent  up  to  the  24th  of  June,  1880. 
Subsequently,  on  the  10th  of  Febroaiy, 
1881,  he  gave  notice  to  the  lessor  of  lus 
intention  to  apply  to  the  Court  for  leave 
to  disclaim  the  lease,  which  Mr.  Registrar 
Pepvs  gave,  upon  the  terms  of  his  paying 
to  the  lessor  the  rent  up  to  the  date  ^ 
disclaimer,  and  giving  up  possession  of 
the  property. 

The  trustee  appealed. 

Mr.  Bigham,  for  the  appellant,  contended 
that  the  trustee's  right  of  disclaimer  was, 
under  section  23  of  the  Bankmptcy  Act, 
1869,  absolute,  any  injury  to  the  lessor 
being  a  liabilitv  provable  in  the  bank- 
ruptcy; that  the  Bankmptcy  rule  28 
of  1871  had  no  operation  as  between 
lessor  and  trustee,  but  only  where  a  third 
party  had  acquired  from  the  bankmpt  an 
interest  in  the  lease,  and  could  not  restrict 
the  right  given  by  statute ;  in  so  fax  as  it 
did  it  was  uUra  vires.  He  referred  to 
Reed  v.  Harvey,  49  Law  J.  Bep.  Q3. 
295 ;  Law  Bep.  5  Q.B.  D.  184. 

Mr.  8.  8.  Woolf,  for  the  lessor,  was  not 
called  upon. 

Jessel,  M.IL — ^If  the  28th  rule  is  a 
valid  rule,  the  applicant  must  sabmit  to 
its  terms.  He  comes  under  the  role  to 
ask  the  leave  of  the  Court  to  disclaim— a 
leave  which  is  not  required  by  the  Act, 
and  the  Court  has  a  discretion  to  impose 
such  conditions  as  will  do  justice.  The 
rule  says  that  such  order  shall  be  made 
"  as  the  Court  shall  think  fit ;"  that  is, 
the  Court  has  a  judicial  discretion  to  do 
what  it  thinks  fit— in  other  words,  to  do 
justice.  The  trustee  has  used  the  pro> 
perty  since  his  appointment  and  np  to 
the  time  of  his  disclaimer  for  a  propM* 
purpose,  namely,  to  see  whether  he  could 
use  it  for  the  benefit  of  the  debtor's 
estate.  Then  when  he  oomes  for  leave  to 
disclaim,  the  Begistrar  says,  Yon  hafe 
had  the  use  of  the  property  for  the  benefit 
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of  the  estate,  and  have  deprived  the  land- 
lord of  the  benefit  of  its  possession  for 
that  period,  and  I  will  give  leave  only  on 
the  terms  that  yon  shall  not  get  that 
benefit  at  the  landlord's  expense.  It 
appears  to  me  that  his  order  is  not  only 
a  right  one,  bnt  that  it  is  absolutely  re- 
quired  by  justice.  K  rule  28  be  intra 
vires  the  order  is  right ;  if  uUra  vires  the 
trustee  should  not  have  applied  to  the 
Court  for  leave  under  it. 

James,  L.J. — I  am  of  the  same  opinion. 
The  rule  was  intended  to  prevent  the 
injustice  that  might  be  caused  by  section 
23.  It  empowers  the  Court  to  impose 
terms,  and  the  Court  ought  to  impose 
such  terms  as  will  meet  the  justice  of  the 
case.  Whatever  may  be  the  effect  of  a 
disclaimer  by  a  trustee  without  the  leave 
of  the  Court,  I  would  recommend  any 
trustee  to  think  once,  to  think  twice,  and 
to  think  thrice  before  he  ventures  to  dis- 
claim without  applying  to  the  Court. 

Lush,  L.J.,  concurred. 
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Solicitors— E.  W.  Owles,  for  appelUnt ;  J.  Fraser, 

for  the  lessor. 


[IN   THE  COURT  OF  APPEAL.] 

JissBL,  M.K.^ 

BbETT,  L. J.      I  PSTEBS  V.   THE   LEWES    AND 

Cotton,  L.J.  >    bast  okinsteai)  railwat 

1881.  I       COMPANT. 

July  4,  5.    J 

Lands  Olaiises  Consolidation  AcU  1845, 
ss.  7  and  9 — Sale  by  Trustees  for  Parties 
absolutely  entitled  —  Appointment  of  one 
Trustee  as  Surveyor  under  Section  9 — Power 
of  Sale,  when  determining. 

A  trustee  holding  property  upon  trust  for 
a  married  woman  seised  in  fee  for  her 
sepofrate  use^  and  not  restrained  from  anti^ 
cipationf  cannot  (unless  exerdsina  a  power 
to  sell  for  the  purpose  of  division)  sell  and 
convey  under  the  7th  section  of  the  Lands 
Clauses  Consolidation  Act,  1845,  without 
the  concurrence  of  his  beneficiary. 

Where  trustees  selling  to  a  railway  com' 


pany  under  section  7  of  the  Lands  Clauses 
Consolidation  Act^  1845,  appointed  one  of 
themselves^  who  was  an  able  practical 
surveyor,  to  act  as  surveyor  on  their  behalf 
to  make  the  vahuttion  required  to  be  made 
under  section  9  of  the  Act, — 

Held  (by  tJie  Court  of  Appeal,  affirming 
the  decision  of  Hall,  V.C,  Ante,  p.  172), 
that  such  appointment  was  a  fatal  irre" 
gularity  which  invalidated  the  proceedings. 

Trustees  may  a^gree  to  sell  alaprice  to  be 
fixed  by  two  surveyors,  afterwards  adopting 
that  price, 

A  testator  devised  and  bequeathed  all  his 
residuary  estate  to  trustees  upon  trust  for 
his  wife  for  life,  and  after  her  decease  upon 
trust  to  pay,  transfer,  assign  or  assure  the 
same  unto  his  two  daughters,  in  equal  shares 
for  their  separate  use  as  tenants  in  common, 
with  a  substitutional  gift  over  in  favour  of 
the  issue  of  the  daughters  in  certain  events 
which  did  not  happen;  and  ^^for  the  pur^ 
poses  of  division ''  he  thereby  empowered 
his  trustees  to  sell  his  residuary  estate. 
The  two  daughters  survived  the  testator  and 
the  tenant-foT'life,  Held  (per  Jessel, 
M.B.,  affirming  the  decision  of  Hall,  V.C. 
— Bkett,  L.J.,  and  Cotton,  L.J.,  express" 
ing  no  opinion),  thai  the  property  being 
*'  at  home,**  the  power  of  sale  given  to  the 
trustees  had  determined. 

This  was  an  appeal  from  a  decision  of 
Hall,  V.C,  reported  Ante,  p.  172,  where 
the  facts  and  arguments  are  fully  stated. 

Mr.  W,  Pearson  and  Mr,  J.  T,  Prior, 
for  the  appellants,  the  railway  company, 
urged  the  same  arguments  as  in  the 
Court  below. 

Mr.  Kehewich,  Mr.  Shebbeare  and  Mr, 
F.  B.  Palmer,  for  the  respondents,  were 
not  called  upon. 

Jessel,  M.B. — This  appeal  from  the  deci. 
sion  ofYice-Chancellor  Hall  no  doubt  raises 
questions  almost  as  important  as  could  be 
raised  within  the  compass  of  so  small  a 
case,  and  I  shall  express  my  opinion  upon 
each  of  the  questions,  although  it  is  not 
necessary  to  decide  them  all  in  order  to 
decide  the  case.  The  first  point  which  is 
considered  by  the  Vioe-Chancellor  is  a 
very  curious  point  indeed :  it  is  as  to  the 
time  during  which  a  power  of  sale,  given 
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by  a  will,  will  last.  No  doabt  yon  can- 
not have  a  power  of  sale  to  change  the 
nature  of  people's  interests  so  limited  as 
to  exceed  the  limit  of  time  prescribed  by 
the  rule  against  remoteness  or  perpetuity. 
It  has  long  been  the  habit  of  conveyancers 
to  frame  powers  of  sale  in  general  terms, 
and  the  Courts  have  had  to  consider  how 
they  are  to  be  limited  so  as  to  bring  them 
within  the  rule,  and  the  Courts  have 
decided  that  the  powers,  although  framed 
in  general  terms,  are  limited  by  the  nature 
of  the  limitations  contained  in  the  settle- 
ment or  will,  so  that  when,  by  'reason  of 
the  expiration  or  cesser  of  the  limitations 
contained  in  the  settlement,  whether  made 
by  will  or  deed,  the  absolute  interests 
come  into  existence,  then  the  power  is 
considered  to  be  at  an  end ;  and,  inas- 
much as  no  settlement  can  be  valid, 
either  by  will  or  deed,  under  which 
absolute  limitations  do  not  come  into 
existence  within  the  prescribed  period, 
that  makes  all  the  powers  valid.  That 
is  the  doctrine  which  is  established,  not 
only  by  LanUhery  v.  Collier  (1),  but  by 
a  long  line  of  cases.  But  that  does  not 
appear  to  me  to  have  any  application  to 
a  case  where  the  power  is  to  take  effect 
on  the  coming  into  existence  of  the 
absolute  limitations  ;  or,  to  put  it  in  other 
words,  it  does  not  apply  to  a  power  where 
there  is  nothiug  but  absolute  limitations 
of  interests  given  in  the  first  instance. 
Suppose,  for  instance,  a  man  having  a 
dozen  children  gives  his  real  and  personal 
estate  to  trustees  upon  trust  to  divide 
amongst  his  twelve  children,  and  for  the 
purpose  of  making  the  division  he  em- 
powers the  trustees  to  sell :  that  is  not 
in  my  opinion  an  invalid  power.  The 
trustees  are  bound  to  make  a  division 
within  a  reasonable  time.  In  fact,  as  we 
know,  it  has  been  decided  that  if  they 
postpone  very  long,  without  express 
power  to  postpone,  they  are  guilty  of 
breach  of  trust.  Therefore  the  power  of 
sale  is  also  limited  in  the  nature  of  the 
case  to  a  reasonable  time,  and  no  one 
would  say  that  twenty-one  years  was  a 
reasonable  time.  Therefore  it  appears  to 
me  that  the  power  would  be  valid.  Does 
it  make  any  difference  if  there  is  a  preced- 

(1)  2  Kay  &  J.  709 ;  25  Law  J.  Hep.  Chanc. 
072. 


ing  life  estate  ?  If  the  limitation  is  to  a 
person  for  life,  and,  after  the  death  of  the 
tenant-for-life,  upon  trust  to  divide  amongst 
my  twelve  children,  with  power,  for  the  pur- 
pose of  division,  to  sell,  why  should  that 
be  void  P  If  a  limit  of  twenty-one  years  is 
too  long  for  a  reasonable  period  in  one 
case,  it  is  too  long  in  the  other.  In  the 
same  way  it  appears  to  me  the  power 
would  be  valid,  having  regard  to  the 
nature  of  the  settlement,  and  not  the  less 
because  all  the  children  might  have 
attained  the  age  of  twenty-one  years.  I 
Agree  if  all  the  children,  being  free  from 
disability,  concur  in  (idling  upon  the 
trustees  to  convey,  that  puts  an  end  to 
the  trust,  and  of  course  to  the  power  also. 
It  puts  an  end  to  the  trust  to  divide. 
They  might  call  upon  the  trustees,  instead 
of  dividing  it,  to  convey  to  a  purchaser. 
But,  subject  to  that,  it  does  not  appear 
to  me  that  there  is  any  objection  to  the 
power — that  is,  that  it  is  limited  from  the 
nature  of  the  purposes  for  which  it  is 
used.  In  my  opinion  it  is  as  good  a 
limitation  of  the  period  within  which  the 
power  was  to  be  exercised  as  the  limita- 
tion of  the  period  ascertained  from  the 
nature  of  the  limitations  when  the  power 
is  exercisable  during  the  existence  of  the 
limitations.  When  I  look  at  this  will,  I 
think  the  true  view  of  it  is  that  the  power 
is  not  to  be  exercised  until  after  the  death 
of  the  widow.  No  doubt  it  is  about  as 
bad  a  will  as  you  could  well  have ;  but, 
when  you  look  at  it,  it  is  this :  after  the 
death  of  the  widow,  to  her  two  daughters, 
with  a  gifb  over ;  if  either  is  dead,  to  her 
issue  at  twenty-one.  Then,  for  ihe  pur- 
pose of  division  (and  that  is  all),  they 
have  the  power  of  sale.  For  the  purpose 
of  division  amongst  whom  P  Between 
anybody,  it  seems  to  me,  who  is  entitled 
to  division,  whether  they  are  the  two 
daughters  themselves  or  one  daughter 
and  the  children  of  the  other.  It  appears 
that  they  are  the  people  to  call  for  divi- 
sion. If  it  is  more  convenient  to  make  a 
division  by  selling  the  property  and  divid- 
ing the  money  than  by  allotting  undivided 
shares  of  one  property  to  one  and  another 
property  to  another,  it  appears  to  me  that 
the  power  is  exercisable,  and  there  is  no 
objection  to  it  on  the  ground  that  it  is 
mdimited.    A  general  power  exercisable 
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at  any  period,  of  course,  would  be  bad  in 
law  ;  but  it  seems  to  me  that  this  power 
was  good  in  law,  and  if  the  sale  had  been 
made  for  the  purpose  of  division  within 
the  power  the  trustees  could  have  ex- 
ercised it. 

I  now  come  to  the  next  question, 
Did  they  exercise  it  P  I  am  quite  clear 
that  they  did  not.  That  is  a  question, 
again,  to  be  answered  by  looking  at 
the  documents.  The  first  fact  which 
strikes  one  as  against  the  exercise  of  the 
power  is  that  the  whole  of  the  transaction 
began  before  the  power  was  exercisable. 
It  was  in  the  lifetime  of  the  testator  that 
the  first  notice  was  given  by  the  railway 
company  to  take  the  property:  it  was 
after  the  death  of  the  testator  but  during 
the  lifetime  of  the  widow,  the  tenant-for- 
life,  that  the  trustees  called  upon  the 
railway  company  to  take  the  whole  of 
the  property.  Of  course  all  that  could 
not  be  under  the  power.  Then  the  action 
was  instituted  and  the  money  paid  into 
Court.  Then  the  teuant-for-life  died. 
Now  I  agree  to  this,  that  although  the 
whole  thing  began  not  as  an  exercise  of 
the  power,  yet  if  the  power  came  into 
existence  afterwards,  the  trustees  could 
still  make  a  title  under  the  power  if  they 
thought  fit  so  to  do.  They  might  say, 
"  We  have  now  got  the  power  of  sale ;  we 
will  g^ve  the  go-by  to  iJl  the  notices  and 
80  on  that  accrued  before,  and  we  will 
now  sell  under  the  power."  But  they 
did  not  do  anything  of  the  kind ;  they 
professed  to  act  under  the  powers  of  the 
Lajids  Clauses  Act,  1845.  I  shall  have 
to  discuss  this  presently ;  but  I  will  as- 
sume for  the  moment  that  they  had 
properly  appointed  a  surveyor  on  their 
side  to  meet  a  surveyor  appointed  by  the 
company  to  check  the  price  for  which  the 
land  was  to  be  sold,  and  when  I  look  at 
the  conveyance  there  is  not  a  word  about 
the  exercise  of  the  power.  No  doubt 
there  is  the  word  '*  otherwise  "  in  the 
witnessing  part,  but  that  obviously  does 
not  mean  the  power;  and  it  is  quite 
dear,  when  you  come  to  look  at  the 
words,  that  what  they  convey  is  ''and 
all  such  estate,  right,  title  and  interest 
in  and  to  the  said  messuage,  lands  and 
hereditaments  as  they  the  said  parties 
hereto  of  the  first  two  parts  respectively, 
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now  are,  or  is,  seised,  possessed  of  or 
entitled  to,  or  are,  or  is,  by  the  said  Acts 
of  Parliament,  or  any  or  either  of  them, 
or  otherwise  empowered  to  convey."  It 
is  quite  plain  they  did  not  mean  that. 
That  would  have  conveyed  the  minerals. 
They  did  not  intend  to  convey  anything 
except  under  the  Aot  of  Parliament.  If 
it  had  been  what  they  were  seised  of,  or 
otherwise  empowered  to  convey,  they 
were  not  acting  under  the  power.  In- 
deed, the  Act  of  Parliament  which  pro- 
tects the  minerals  says  that  in  purchases 
by  the  railway  company  they  are  not  to 
pass  unless  mentioned.  No  doubt  trus- 
tees are  now  empowered  to  contract  to 
sell  land  reserving  the  minerals,  but  it  is 
a  very  special  power  given  by  Aot  of 
Parliament,  and  it  must  be  exercised  in 
those  terms.  Jt  is  obvious  that  what 
they  meant  to  convey  was  what  they  had 
power  to  convey  under  the  Act  of  Parlia- 
ment, and  nothing  else,  and  that  they  did 
not  intend  to  exercise  any  discretion 
given  to  them  under  the  power.  Any 
intention  on  their  part  to  sell  for  the 
purpose  of  division  was  out  of  the  ques- 
tion; they  simply  intended  to  sell  as 
trustees  under  the  Act  of  Parliament. 
The  next  question,  on  which  I  differ  to 
some  extent  from  the  Vice-chancellor,  is 
this:  If  trustees  sell  under  the  Lands 
Clauses  Act,  why  may  they  not  agree  to 
sell  at  a  price  to  be  fixed  by  two  surveyors, 
afterwards  adopting  that  price  P  I  so  far 
assent  to  the  Vice-Chancellor's  observa- 
tions that  a  contract  to  sell  at  a  price  to 
be  fixed  by  two  surveyors  is  not  per  se  en- 
forceable ;  but  if  they  adopt  that  which  is 
the  ordinary  practice,  the  surveyors  fix  the 
price,  and  then,  the  price  being  fixed,  they 
approve  of  it ;  it  is  an  exact  compliance 
with  the  Act  of  Parliament — that  is,  they 
have  approved  of  the  price,  and  they 
sell  for  "  not  loss  than  "  the  price ;  it  is  not 
a  mere  arrangement,  not  enforceable,  to 
sell  for  what  the  two  surveyors  shall  fix, 
because  they  cannot  do  it  as  trustees  so 
as  to  make  it  obligatory  upon  them ;  it 
destroys  their  right  of  afterwards  adopting 
the  price  if  they  think  the  price  of  the 
surveyor  is  a  good  price,  and  in  that  way 
it  appears  to  me  that  the  ordinary  practice 
may  be  supported,  without  stating  that 
the  law  as  regards  contracts  stated  by  the 
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Vice- Chancellor  is  not  good  law.  Upon 
the  next  point  I  not  only  agree  with  the 
Vice-Ghancellor,  but  I  take  even  a  some- 
what stronger  view.  The  question  is 
whether,  nnder  the  clanse  of  the  Act  of 
Parliament  which  empowers  trustees  to 
convey  (clause  7),  a  trustee  for  an  abso- 
lute owner,  being  a  married  woman  having 
the  property  settled  to  her  separate  use, 
can  convey  without  the  concurrence  of 
his  cestui  que  trust ;  and  instead  of  treating 
it  in  the  way  the  Vice-Chancellor  treats 
it,  as  being  dangerous  or  doubtful,  I  think 
it  is  not  doubtful  at  all.  There  is  no  dis- 
tinction, to  my  mind,  between  a  trustee 
for  a  married  womau  absolutely  entitled 
to  her  separate  use,  and  not  restrained 
from  anticipation,  and  a  trustee  for  a  man. 
Would  anybody  assert  that  under  the  7th 
section,  because  the  legal  estate  was  out- 
standing in  a  trustee  for  a  man,  that 
trustee  could  sell  and  make  a  title 
to  bind  his  cestui  que  trust?  No  one 
would  suggest  such  a  thing.  Nor  does 
it  appear  to  me,  when  you  examine  the 
words,  that  the  same  considerations  do 
not  apply  to  a  married  woman  abso- 
lutely entitled  to  her  separate  use.  [His 
Lordship  then  read  section  7,  and  pro- 
ceeded:] It  is  on  behalf  of  a  cestui 
que  trust  under  disability — ^a  person  who 
cannot  convey — that  the  trustee  has 
power  to  sell,  and  that  is  the  reason  why 
nobody  has  dreamed  of  applying  it  to  a 
bare  trustee  for  a  man.  The  same  thing 
must  apply  to  a  bare  trustee  for  a  woman 
who  is  entitled  for  her  separate  use,  ^e 
from  restraint  on  anticipation.  The  same 
doctrine  applies  to  a  bare  trustee  for  two 
men  seised  in  fee  in  equal  shares  as 
tenants  in  common.  The  trustee  cannot 
convey  for  them.  How  can  he  for  two 
women,  both  of  them  entitled  to  their 
separate  use,  free  from  anticipation  P  It 
seems  to  me,  therefore,  in  this  case,  that 
the  trustees  had  no  power  whatever  to 
convey  under  the  Act  of  Parliament. 

The  next  point  is  also  one  of  very  gene* 
ral  importance.  The  trustees  appomted 
one  of  themselves,  who  happened  to  be  a 
surveyor,  to  value  on  behalf  of  the  trustees. 
The  question  we  have  to  determine  is  whe- 
ther a  valuation  so  made  is  a  valid  valuation 
under  section  9  of  the  Lands  Clauses  Act. 
Here,  again,  I  agree  with  the  Vice-Chan- 


cellor  that  it  is  not.  We  mast,  fint  of 
all,  look  at  the  words.  [His  Lordship 
read  the  section.]  The  natural  meaning 
of  these  words  is  not  that  the  other  party 
shall  nominate  himself  any  more  than  the 
promoters  of  the  undertaking.  It  means 
somebody  else.  That  is  the  natural  mean- 
ing of  it.  I  do  not  think  that  quite  de- 
cisive ;  but  this  consideration  appears  to 
me  to  be  quite  decisive,  and  that  is.  What 
is  the  meaning  of  nomination  ?  It  is  a 
check  upon  the  person  on  whom,  the  power 
of  sale  is  conferred.  He  may  be  a  person 
having  no  interest  in  the  property  what- 
ever. There  is  to  be  a  check  on  the  price 
fixed  by  him.  Can  that  check  be  by 
himself?  The  whole  theory  of  the  Act 
is  that  an  independent  person  is  to  be 
called  in.  As  regards  the  form  of  the 
order,  the  plaintiff  does  not  deny  the 
right  of  the  company  to  take  the  land  on 
paying  a  proper  price  for  it ;  and  therefore 
we  ought  to  declare  that  she  is  not  bound 
to  accept  the  price  which  has  been  fixed 
by  the  two  surveyors  in  the  way  I  have 
mentioned,  but  that  she  is  entitled  to 
have  the  price  ascertained  pursuant  to 
the  terms  of  the  Lands  Clauses  Act^  and 
to  obtain  payment  of  the  price,  when 
ascertained,  from  the  defendant  company, 
with  liberty  to  apply. 

Bbbtt,  L.J. — As  to  the  question  whe- 
ther the  power  of  sale  for  the  purpose  of 
division  was  in  existence  and  force,  or 
whether  it  was  at  an  end,  I  think  we  are 
not  in  a  position  to  g^ive  a  judicial  opinion 
upon  it.  The  simple  opinion  of  the  Mas- 
ter of  the  Bolls,  I  say  nnfeignedly,  is  of 
the  greatest  value ;  my  o?ni  simple  opinion 
would  be  of  little  value.  But  I  am  clearly 
of  opinion  that,  even  if  that  power  was  in 
existence,  it  was  not  exercised.  It  seems 
to  me  that  every  document,  and  every 
fact,  and  every  circumstance  in  this  case 
shews  that  it  was  not  acted  upon  at  all. 
Every  step  in  the  whole  proceeding  was 
taken  under  the  Lands  Clauses  Act^  and 
under  Jiothing  else;  and,  if  they  acted 
under  the  Lands  Clauses  Act,  those  pro- 
ceedings cannot  be  sustained  unless  the 
valuation  can  be  sustained.  It  seems  to 
me  that  it  would  be  contraiy  to  evety 
principle  of  right,  contrary  to  every  view 
of  the  construction  of  the  Act  of  Pariia- 
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meiit,  and  contrary  to  justice,  that  where 
the  Act  of  Parliament  (and  it  is  clear  to 
my  mind  that  it  does)  says  that  these 
valuers  are  placed  in  that  position  for  the 
purpose  of  being  a  check  on  the  persons 
to  whom  the  power  is  entrusted,  that 
person  can  exercise  that  power  himself. 
It  would  be  to  do  away  at  once  with  the 
spirit  of  the  Act  of  Parliament.  The 
meaning  of  the  words  is  clear  that  a  check 
was  intended,  and  by  this  process  the 
check  would  be  done  away  with.  I  am, 
therefore,  clearly  of  opinion  that  the  judg- 
ment of  the  Vice- Chancellor  must  be 
affirmed. 

Cotton,  L.  J. — ^I  am  of  opinion  that  the 
appeal  fiEiils,  and  that  the  judgment  of  the 
yice-Chancellor  must  be  affirmed,  with  the 
variations  which  have  been  suggested  by 
the  Master  of  the  Bolls.  We  have  to  con- 
sider whether  the  sale  to  the  company  can 
hold  either  under  the  exercise  of  the  power 
contained  in  the  will,  or  under  the  pro- 
visions of  the  Lands  Clauses  Act.  As  we 
have  not  heard  Mr.  Kekewich,  I  express  no 
opinion  on  the  question  as  to  whether  this 
power  of  sale  is  existing.  I  in  no  way  ex- 
press an  opinion  that  it  is  not ;  but,  in  my 
view,  it  is  not  necessary  to  the  determina- 
tion of  this  case  to  decide  that  point,  for  I 
come  to  this  conclusion,  that  the  trustees 
never  did  act  in  exercise  of  the  power  of  sale, 
assuming  it  to  be  existing.  It  was  neces- 
sary, in  order  to  shew  that  there  had  been 
an  exercise  of  that  power,  to  prove  that 
the  trustees  exercised  the  discretion  given 
to  them  by  the  will ;  but  everything,  in 
my  opinion,  shews  the  contrary.  [His 
Lordship  then  related  the  circumstances 
of  the  conveyance.]  In  my  opinion,  if 
the  company  could  maintain  their  case, 
it  must  be  under  the  Lands  Clauses  Act ; 
but  on  both  the  grounds  that  have  been 
dealt  with  by  the  Master  of  the  BoUs,  I 
am  of  opinion  that  they  fail,  because, 
although  clause  7  of  the  Act  refers  in 
terms  to  the  trustees  as  persons  who  are 
able  to  convey,  the  latter  part  of  the  sec- 
tion shews  that  it  waa  not  intended  to 
Bubstitute  trustees  for  persons  who  are 
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beneficially  entitled,  and  under  no  dis- 
ability whatever  to  sell.  The  trustees  are 
to  sell,  and  the  sale  by  them  is  to  be  as 
effectual  as  if  the  person  beneficially  in- 
terested had  sold,  and  had  been  under  no 
incapacity  or  disability.  Then  we  come 
to  the  9th  section,  which  requires  the 
price  to  be  fixed,  and  put  a  check  on  the 
exercise  of  the  statutory  power  of  sale; 
and  the  provisions  of  the  statute  must  be 
strictly  and  in  substance  followed  if  the 
parties  .are  to  rely  on  the  exercise  of  that 
power.  The  price  at  which  property  is 
to  be  sold  by  persons  who  are  acting  solely 
under  the  Act,  and  who  are  otherwise  in- 
capable of  selling,  is  to  be  not  less  than 
that  which  is  fixed  by  two  able  practical 
surveyors.  The  nomination  of  Mr.  Glasier 
was  not,  in  my  opinion,  a  compliance  with 
the  substance  of  the  9th  section.  If  it 
were,  what  would  there  be  to  prevent 
people  who  are  authorised  to  do  what 
they  could  not  otherwise  do  from  selling 
at  an  improper  price  ?  To  say  that  there 
is  any  check  on  trustees  or  on  the  tenant- 
for-life,  as  binding  the  remainderman,  if 
the  trustee  or  the  tenant- for-life  no  mi- 
nates  himself,  would  be  ridiculous.  There- 
fore, arriving  at  the  conclusion  that  the 
intention  is — as  on  the  face  of  it  it  obvi- 
ously is — to  put  a  check  on  the  sale  by 
persons  acting  solely  under  the  authority 
of  the  Act,  the  provisions  of  the  9th  sec- 
tion have  not,  in  my  opinion,  been  com- 
plied with  in  this  case.  I  agree  with  the 
Vice- Chancellor,  entirely  irrespective  of 
any  question  as  to  whether  the  price  was 
sufficient.  The  price  has  not  been  so  fixed 
as  to  bind  those  interested  if  they  are 
dissatisfied  with  the  amount  of  the  valua- 
tion. 


Solicitors — Cope  &  Co.,  fbr  appellants ;  Wyatt  & 
Barraud,  for  respondents. 
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Aeooiiuiiodati<m  Bill— proof  in  bankmptcy.  See 
Bamkruftct,  19. 

Aeeouat — eomnUttion  agent:  opening  settled  ae- 
oountM :  liberty  to  eurcharge  and  faleify :  fmu- 
dvlent  overchargea:  jmrtnertkip:  knowledae  qf 
principal]'— The  Court,  iostaad  of  giTinff  liWtv 
to  Burebarge  and  Dilaify,  opens  aceounte,  although 
extending  over  a  great  number  of  years,  and 
dosed  for  a  long  period — First,  where  errors  are 
shewn  in  them  to  a  considerable  extent  both  in 
amount  and  in  the  number  of  items;  second, 
where,  assusun^  fiduciary  relations  to  exibt  be* 
tween  the  parties,  errors  to  a  less  considerable 
extent  are  shewn ;  or,  third,  where,  the  fiduciaiy 
reUition  existing,  one  or  more  fraudulent  in- 
sertions or  omissions  in  the  account  are  shewn. 
A  fraudulent  oyercharge  is  an  overcharge  de- 
liberately made  which  the  man  making  it  must 
know  to  be  an  overcharge.  An  agent  cannot 
turn  himself  into  a  principal  without  full  and 
fair  disclosure.     WUtiamaon  v.  Barhour,  147 

discovery :  interrogatories.    Bee  PBicncn, 

8,9. 

mortgagee  in  possession,  against.    See  Mobt- 

OAOB,0. 

surplus  of  sale  by  first  mortgagee :  admission 

of  open  account.     See  LnciTATioHS,  8tati7tb 
ov,  S. 

Aoknowledgmtnt  —  of  debt.    See  LiMRATioHa, 
Statutb  or,  1,  8. 

AetmitteoAM  —silence :  composition :  resolution. 
See  BaiiravFTCT,  7. 

Aet  of  Baakmptey.    See  BiirxBrRCT,  1,  S. 
\oi..  50. — CxAirc.,  Index, 


Ad^udieatioiL    See  Bankbuftct,  8. 

Adminiitration — domicil:  general  adminietratrix 
in  Ireland:  limiUd  adminietrator  in  India:  ear- 
pine  aeiete  in  India :  general  adminietratrix  en- 
titled to  receive  and  give  good  discharge  for  same] 
—General  administration  was  granted  by  the 
Irish  Court  to  the  widow  of  an  inteetate,  who 
died  in  Ireland,  and  who  left  property  in  India. 
The  Irish  letters  of  administration  were  sealed  in 
England.  F.,  under  a  power  of  attorney  from 
the  administratrix  in  the  usual  form,  obtained 
limited  administration  to  the  intestate  in  India, 
and,  after  satisfying  all  claims,  remitted  the 
surplus  Indian  asseta  to  his  agents  in  England, 
who  refused  to  pay  over  the  same  to  the  ad- 
ministratrix witnout  the  receipt  of  all  of  the 
next-of-kin  of  the  deceased: — Hdd  (afiirming 
the  decision  of  Fbt,  J.,  ante,  p.  182).  first,  that 
the  intestate  having  died  in  Ireland,  his  domicil, 
in  the  abeence  of  evidence  to  the  contrary,  was 
Irish;  secondly,  that  F.  was  bound  to  hand 
over  the  surplus  Indian  assets  to  the  Irish 
administratrix,  the  next^-kin  not  having  inter- 
vened.   Eamee  y.  Haeon  (App.^  740 

Ik  la  Vieeea  ▼.  LMoek  (10  Sim.  029)  approved 
and  fbllowed.    Ibid. 

2. pf^'  ineoltent estate:  annuity:  covenant: 

contingent  liability:  iialnation:  contingency 
arising  durina  acminietration :  Judicature  act, 
1876,  s,  10 :  bankruptcy  act:  bankrupt^  ruUs\ 
— A  testator  covenanted  to  pay  his  dangfater 
a  sum  of  6,000^.,  with  interest  at  four  per 
cent,  per  annum,  within  one  month  after  the 
death  of  his  wife,  and  to  pay  bis  said 
daughter  an  annui^  of  100/.  a  year,  durinff 
the  joint  lives  of  himself  and  his  wife  and 
the  life  of  the  survivor,  if  his  daughter  should 
so  long  live.  The  testator  died  in  1879, 
leaving  his  widow  and  daughter  surviving,  and 
judgment  for  the  administration  of  his  estate, 
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which  was  ioBolTent,  was  giren  in  an  action  in- 
stituted by  the  daughter  as  a  creditor.  The 
daughter  sent  in  a  proof  in  respect  of  the 
principal  sum  and  the  annuity,  and  they  were 
valued  as  at  the  date  of  the  judgment.  The 
testator's  widow  died  before  the  chief  clerk  had 
made  his  certificate : — Heldt  that  section  10  of 
the  Judicature  Act,  1875,  applied  as  to  the 
proof  which  was  of  a  contingent  liability,  and 
that  following  the  rules  in  bankruptcy  as  to 
contingent  liabilities,  the  daughter  was  entitled 
to  prove  for  the  full  amount  of  the  5,000/.,  less 
a  rebate  of  interest  at  four  per  cent,  per  annum 
for  the  period  between  the  date  of  the  judgment 
and  the  death  of  the  widow,  but  only  for  the 
amount  of  the  arrears  of  the  annuity  at  the 
time  of  the  judgment  and  for  the  amount  accrued 
due  between  that  time  and  the  death  of  the 
widow,  less  a  similar  rebate.  In  re  The  Northern 
Counties  of  England  Fire  Insurance  Company 
(Lim.)  (AnUt  p.  273)  followed.  In  re  Bridges. 
HiU  T.  Bridges,  470 


assignee  of  unpaid  legacy :  set-ofC    See  Sbt- 


—  domicil :  right  to  reoorer 

MIXISTBATION,  1. 


anets.    See  Ajk 


OFP,  1. 


priority  of  legacies.    See  Will,  1 1 . 


Adminittration  Action — costs  of.  See  Costs,  1-3. 

practice  in.    See  Pbacticb,  9,  23. 

Admlniitrator — durante  minore  aiate:  mortgage 
and  sale  of  assets :  prejudice  of  infant] — An  ad- 
ministrator durante  minore  tetate  has  for  the 
time  being  all  the  powers  of  an  ordinarjr  ad- 
ministrator, and  assignees  from  him  of  his  intes- 
tate's assets  are  in  precisely  the  same  position 
as  if  they  were  dealing  with  an  ordinary  admi- 
nistrator.   Cope  V.  Cope,  13 

2. powers  of:  trustee :  under4ease  by :  option  of 

purchase'] — ^An  administrator,  although  ne  may 
nnder-let  the  leasehold  of  his  intestate,  if  such 
a  mode  of  dealing  with  the  assets  be  advisable 
for  the  due  administration  of  the  intestate's  pro- 
perty, cannot  give  an  option  of  purchase  at  a 
future  time.  7^  Oceanic  Steam  Navigation  Co. 
V.  Sutherberry  (App.),  808 

8, wiU :  implied  power  of  sale  of  testator's  real 

estate:  administrator  with  will  annexed]— An 
administrator  with  the  will  annexed  has  no 
such  implied  power  to  sell  the  testator's  real 
estate  as  an  executor  has,  the  executor  being  a 
nominee  of  t^e  testator  to  pay  his  debts,  the 
administrator  being  only  an  officer  of  the  Pro- 
bate Court.  Nor  is  such  power  given  to  the 
administrator  by  the  16th  section  of  the  22  & 
28  Viot  0. 85.  /•  re  Clay  and  Tetley  (App.),  164 

breach  of  trust :  notice.    See  MoBTOAan,  11. 


Adyaacee— hotchpot :  interest    See  Will,  8. 
Affidayit    See  PnAcncB,  11,  29. 


Amendment.  See  Pbacticb  1, 13, 14 ;  Puocbif- 
TioN  Act,  1. 

Annuity — annuities  charged  on  land :  registration : 
suhsequent  incumbrancer  with  notice :  priorities : 
trustee  in  bankrtmtcy]  —  Notwithstanding  the 
12th  section  of  the  Act,  18  &  19  Vict,  c  15, 
rent-charges  and  annuities  charged  on  land 
for  valuable  consideration  subsequent  to  the 
passing  of  that  Act,  though  unregistered,  sze 
valid  as  against  the  trustee  in  bankniptcy  of  the 
grantor,  and  also  as  against  subsequent  incom- 
branoers  and  purchasers  of  the  land  who  take 
with  notice  of  such  charges.  Greaves  v.  TBifield 
(App.),  118 

2. gift  of  annui^  "  out  of**  retiU :  mft  omr 

of  "remainder'*  of  reiUs:  rents  insufficient  to 
saiirfy  anmiify]— A  testator  devised  his  real 
estate  and  beq^ueathed  his  residuary  penianal 
estate  oa  trust,  m  the  first  place,  out  of  toe  rents 
and  profits  thereof  to  pay  his  widow  the  deer 
annual  sum  of  8002.  during  her  life,  and  to  pay 
the  remainder  of  such  rents  and  profits  to  hu 
sister  during  her  life,  and  after  her  decease  as 
to  the  trust  estate,  in  trust  for  all  the  children 
of  his  said  sister  as  tenants-in-oommon.  The 
rents  and  profits  were  insufficient  to  pay  in  full 
the  annuity  to  the  widow : — Hdd  (reversing  the 
decision  of  Fbt,  J.,  ante,  p.  482),  that  the  widow 
was  not  entitled  to  a  continuing  charge  upon 
the  rents  and  profits  after  her  own  death  until 
the  arrears  of  ner  annuity  should  be  satisfied, 
but  only  to  the  rents  and  profits  during  her 
life.     Wormald  v.  Mueem  (App.),  776 


proof  by  annuitant.   See  AnimnanuLnov,  2. 


Appeal.    See  pBAcncn,  3-7> 

Appointment    See  Powsb,  1>-5. 

Apportionment  ~<slMtt^yor-2i/s  and  rmnaimdet- 
men :  purchase  qf  stock  "cum  die," :  apportieth 
ment  act,  1870] — A  testator  bequeathed  to  trus- 
tees 15,000/.  to  be  raised  out  of  his  estate,  and 
to  carry  interest  at  4^  per  cent  f^m  his  death 
until  appropriated,  upon  trust  for  investment 
with  the  consent  of  A,  and  to  pay  the  annual 
income,  including  therein  the  4^  per  cent  in- 
terest, to  A  for  Ufe  with  remainder  over.  The 
trustees,  with  A's  consent,  placed  the  15,000/. 
<m  deposit  account  at  a  hiok  for  neariy  three 
montas,  at  the  end  of  which  time  they  invested 
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it  in  the  purchase  (partly)  of  railway  deben- 
ture stocks,  on  which,  at  the  time  of  purchase, 
fiye  months*  out  of  the  half-yeaz^s  interest  had 
already  accrued : — Held,  that  A,  being  entitled 
under  the  will  to  the  whole  income  of  the  1 5,000/., 
was  entitled  to  the  entire  half-year's  dividends, 
and  that  the  Apportionment  Act,  1870,  had  no 
application  to  such  a  case.  In  re  Clarke. 
Barker  y.  Peroumef  733 


of  legacy  between  pure  and  impure  person- 


alty.   See  Ghabitt,  5. 
of  rent :  winding-up :  distress.    See  Coh- 

FANT,  20. 

Arbitration — reference  to,  by  railway  company. 
See  Bailwat  Gohpamt. 

Arehiteet — personal  earnings:  undischarged  bank- 
rupt.   See  Bamxbtjftct,  27. 

Army — charge  on  officer's  commission.  See  Mobt- 

OAOB,  12. 

Army  Agent — vaiue  of  commission :  set-off] — K., 
an  officer  in  th&army,  kept  tf  current  account 
with  C.  &  Co.  as  his  bankers.  On  K.'s  retire- 
ment from  the  army  the  sum  of  3,000/.,  the 
value  of  his  commission,  was  paid  to  C.  &  Co., 
as  the  army  agents  of  his  regiment,  and  was  in 
due  course  carried  to  a  deposit  account  kept  by 
C.  &  Co.  with  the  Army  Purchase  Commis- 
sioners, there  lo  remain  till  K.'s  retirement  was 
gazetted.  At  this  time  K.'s  current  account 
was  overdrawn  by  647/.  The  day  after  K.'s 
retirement  was  gazetted  C.  &  Co.  received  notice 
of  a  deed,  by  wmch  K.  had  mortgaged  the  value 
of  his  commission  to  secure  the  repayment  of 
6,000/.  The  mortgagee  having  claimed  payment 
of  the  whole  3,00(S.,  0.  &  Co.  claimed  to  de- 
duct out  of  it  the  647/. ' — ff<^,  that  as  soon  as 
the  retirement  of  K.  was  gazetted,  the  3,000/. 
became,  in  the  hands  of  C.  &  Co.,  money  re- 
ceived to  the  use  of  K. ;  and  that,  indepen- 
dently of  the  question  whether  C.  &  Co.  had  a 
banker^s  lien,  they  had  at  common  law  the  right 
to  set  ofif  against  such  moneys  the  debt  due  to 
them.    Soxburghe  r.  Cm:  (App.),  772 

Aisoeiation.    See  Coxpant,  2. 

Attaehmtnt  of  Debt — gamiekee  order :  mortgage 
to  three  successive  mortgagees :  assignment  of  third 
mortgage :  sale  bg first  mortgagee:  judgment credi- 
tor  of  third  mortgagee :  garnishee  order  against 
mortgagor :  right  to  surplus  proceeds  of  sale : 
common  law  procedure  act,  1864,  ss,  61  and  62  ; 
rules  of  court,  1876,  order  XLV.  rules  1  and  2  .* 
27  #  28  Vict.  c.  112.  s.  1]^A  mortgaged  lease- 
holds to  B,  C  and  D  successively.  X,  a  judgment 
creditor  of  D,  obtained  a  garnishee  order  against 
A,  attaching  all  debts  due  from  A  to  D,  to 
answer  his  judgment.  Subsequently  D  assigned 
his  mortgage  to  £.    B,  the  first  mortgagee,  sold 


the  property  under  his  power  of  sale,  and  paid  off 
himself  and  C ;  and  there  remained  in  his  hands 
a  surplus  insufficient  to  satisfy  the  third  mort- 
gage. Upon  the  question  of  who  was  entitled 
to  the  surplus  proceeds  of  sale, — Held  (affirming 
the  decision  of  BAOCur,  V.C,  ante,  p.  227),  that 
X  was  not  entitled,  as  against  £,  to  the  sur- 
plus proceeds  of  sale  in  B's  hands,  inasmuch  as 
the  liability  of  A  as  mortgagor  to  D,  as  third 
mortgagee,  did  not  constitute  a  debt  due  from 
the  garnishee  to  the  judgment  debtor  within 
the  meaning  of  section  61  of  the  Common  Law 
Procedure  Act,  1864,  and  Order  XLV.  rnle  2  of 
the  Rules  of  Court,  1876.  Chatterton  v.  Watneg 
(App.),  636 

"  dealing  with  bankrupt" :  protected  trans- 
action.   See  Baitxbuftcy,  4. 

Attaohment  of  ^•ruon— notice  of  motion  for  at- 
tachment :  service  on  solicitor :  personal  service  : 
rules  of  court,  1876,  order  XHV,  rule  2]— 
Under  ordinary  circumstances  a  noUee  of  mo- 
tion for  a  writ  of  attachment  to  issue  against 
a  party  should  be  served  personally,  and  not 
merely  on  the  solicitor  on  the  record  of  the 
party.     Mann  v.  Perry,  261 

—  contempt  of  court    See  ExTBADmoN  Act. 

Attornment  Clause— See  Mobtgagb,  1-3. 

Banker — ^general  guaranty  for  payment  of  bills. 
See  Banxbuftct,  21. 

set-off:  army  agent.    See  Abict  Aamrr. 

Bankruptcy — act  of  hankruptcu :  fraudulent  pre- 
ference :  breach  of  trust :  eats  qf  goods  and  ap- 
plication of  purehase-^moneg  to  make  good  breach 
of  trust :  the  bankruptcy  act,  1869,  m.  6  (sub-s,  2^ 
and  92] — A  trustee,  who  had  misappropriated 
trust  funds  and  was  also  insolvent,  informed  his 
CO- trustee  of  his  position,  and  induced  him  to 
purchase  of  him  certain  goods,  and  applied  the 
purchase-money,  with  the  knowledge  of  his  co- 
trustee, in  making  good  his  breach  of  trust : — 
Held,  that  the  transaction  was  not  an  act  of 
bankruptcy  within  section  6,  sub-section  2,  of 
the  Bankruptcy  Act,  1869,  as  being  a  frau- 
dulent transfer  of  property,  nor  a  fraudulent 
preference  of  the  trust  estate  within  the  02nd 
section  of  the  Act.  In  re  Wilkinson  ;  ex  parte 
Stubbins  (App.).  647 

A  mere  voluntary  transfer  impeachable  only  on 
the  ground  that  it  is  a  preference  by  a  debtor 
of  a  creditor  is  not  an  act  of  bankruptcy.    Ibid. 

2.  -*—  act  of  bankruptcy  :  period  of  committal : 
six  months  from  presentation  qf  petition:  exceeding 
twelve  months  from  order  of  atyudieation :  bank" 
ruptcy  act,  1869,  ss,  6  {sub-s,  6),  8  and  11]— 
Sections  6  and  11  of  the  Bankruptcy  Act,  1869, 


IV 


OHANCSRY  DIVIBION. 


[N.S. 


an  perfectly  diBtinet,  and  an  abjudication  may 
be  good,  if  the  act  of  bankrnptcy  on  which  it 
ia  founded  was  committed  within  six  months 
ftom  the  presentation  of  the  petition,  though 
the  same  act  of  bankruptcy  is  the  only  one  to 
which  the  title  of  the  trustee  can  relate  back, 
and  was  committed  more  than  tweWe  months 
before  the  order  of  abjudication.  In  ft  Orepe  ; 
ex  parte  Grepe,  723 

3.  Bankruptcy  (continued)— o^/ndtea^n :  peti- 
turn  for  Uquidation:  bankntptcy  act,  1869,  m.  28 
and.  80  {sub-e.  10),  s.  125  (eub-s,  4),  «.  126  : 
bankruptcy  rules,  1870,  ruUe  266,  29d]->Where 
there  has  been  a  simple  adjudication  of  bank- 
ruptcy, without  any  stay  of  proceedings  under 
it,  under  rule  266,  such  abjudication  must  oyer- 
ride  any  liquidation  proceedings  that  may  be 
pending,  and  the  Registrar  has  no  authority  to 
register  resolutions  for  liquidation  which  have 
beeo  passed  subsequently  to  the  adjudication.  Ex 
parte  Davis  ;  inre  Buss  (46  Law  J.  Bep.  Bankr. 
61;  Law  Sep.  2  Ch.  D.  231)  diswnted  firom. 
In  re  Stanly;  ex  parte  Mihoard  (App.),  166 


4. attaekment  of  debt  by  garnishee  order : 

nice  of  order:  prior  act  of  bankruptcy :  protected 
transactions:  bankruptcy  act,  1869  (31  ^  32 
Viet,  e.  71),  ss,  94  (sulhs,  3)  and  96  (sub-s.  3)] 
— An  attachment  of  a  debt  due  to  a  bankrupt 
under  a  garnishee  order  is  not  a  *'  dealing  with 
the  bankrupt  **  within  the  protection  of  section 
94,  sub-section  3.  In  re  Curtoys ;  ex  partePUlers 
(App.),  691 

Whether  it  is  an  **  attachment  against  the  ^oods  *' 
of  a  bankrupt  within  the  protection  of  section  96, 
sub-section  3,  quiere.    Ibid. 

But  semhle,  as  an  attachment  against  the  goods  of 
a  bankrupt  must,  in  order  to  be  protected  by 
that  section,  be  perfected  by  seizure  and  sale, 
an  attachment  of  the  debt,  if  it  be  within  the 
section,  must  be  completed  by  the  actual  pay- 
ment of  the  attached  debt  before  the  order  of 
adjudication.    Ibid. 

5.  — «  composition :  creditor  omitted :  application 
to  admit  proof:  dose  of  proceedings :  bankruptcy 
act,  1869,  s.  126]— When  resolutions  for  com- 
position under  section  126  hare  been  registered, 
and  there  is  no  trustee  appointed  to  receire  and 
distribute  the  composition,  and  no  security  given 
for  its  payment,  a  creditor  whose  name  has  been 
omittea  from  the  debtor's  statement  of  affairs, 
and  who  has  taken  no  part  in  the  composition 
proceedings,  cannot  come  in  and  prove  his  debt. 
Ex  parte  Lacey  ;  in  re  Lacey  (App.),  207 

The  Court  of  ^nkruptcy  has  no  jurisdiction  to 
entertain  a  claim  for  a  personal  demand  against 
the  debtor  himself,  when  there  is  no  property 
for  the  Court  to  administer.  (Per  Jambs,  L.J.) 
Ex  parte  Carew  (44  Law  J.  Rep.  Bankr.  67 ; 
Law  Kep.  10  Chanc.  308)  explained  and  dis- 
tinguished. Bresiaucr  v.  Brown  (47  Law  J. 
Rep.  C.P.  729;  Law  Rep.  3  App.  Cas.  672) 
explained.    Ibid. 


6. oomposiHon :  duties  and  powers  of  registrar: 

refusal  to  ngitier :  bamknmtcy  act,  1869  (32  f 
33  VM,  e.  71),  s.  126]— The  duty  of  a  Regis- 
trar upon  an  application  to  register  resolutions 
is  not,  even  in  the  absence  of  all  opposition  to 
the  registration,  pnrely  ministerial.  He  is  en- 
titled and  bound,  even  in  the  absence  of  oppo- 
dtion,  to  refuse  to  register  resolutions  when  he 
sees  that  they  must  necessarily  have  been  passed 
in  the  interest  of  the  debtor.  Bt  re  Williams  ; 
ex  parte  WUliams  (App.),  741 

7.  ^—  composition:  resolutions:  seizure  tender fi. 
fa.  between  first  and  second  meeting  qf  creditors: 
secured  creditor:  aequieecemee :  ^ exirajordimary 
resolution " ;  the  bankruptcy  act,  1869,  s.  126 
(sif^-M.  2,  4)] — ^A  resolution  accepting  a  composi- 
tion psssed  at  the  first  meeting  uf  craters,  neld 
under  Uie  126th  section  of  the  Buikmptcy  Act, 
1869,  does  not  become  an  extraordinaxy  leaoln- 
tion  until  it  has  been  confirmed  at  the  second 
meeting,  and  is  of  no  validity  until  it  has  been 
duly  registered;  therefore,  any  creditor  of  a 
compounding  debtor,  who  signs  judgment  and 
levies  execution  for  his  debt  before  snch  regis- 
tration, obtains  a  valid  security  on  the  debtors 
propertv,  unless  he  has  done  something  to  raise 
an  equity  against  himself.  Merelv  attending 
the  first  meeting  to  ascertain  what  u  going  on, 
without  voting  or  proving,  does  not  raise  an 
equity;  and  in  such  a  case  silence  is  not  ac- 
quiescence. In  re  MaccoUa  ;  ex  parte  Maclaren 
(App.),  203 

8.  -^^  compesUion:  resolution:  agreement  to 
pay  one  enditor  in  fidl:  bankrupt^  a/U,  1869 
(32  #  33  Vict,  c.  71),  «.  126]— When  resolutions 
for  composition  have  been  passed  in  manner 
required  by  the  Bankruptcy  Act,  one  of  the 
creditors  who  is  bound  by  the  composition  can- 
not^ behind  the  backs  of  the  other  auditors  who 
are  also  bound  thereby,  enter  into  an  arrange- 
ment with  the  debtor  whersby  he  is  to  be  paid 
his  own  particular  debt  in  full,  nor  can  the  &ct 
that  the  auditor  agrees  on  his  part  to  supply 
the  debtor  with  goods  on  credit  at  all  validate 
the  arrangemenL  itr  parte  Barrow;  in  re 
Andrews  (App.),  821 

Jakeman  v.  Vook  (48  Law  J.  Rep.  Exch.  166; 
Law  Rep.  4  Ex.  D.  26)  distinguished.    Ibid. 

0, composition :  resolution :  approval  of  the 

judge :  fried :  judicial  discretion :  bankruptcy 
act,  1869,  ss.  28  and  126]— When  resolutions 
for  composition  passed  by  the  proper  minority 
of  creditors  under  section  23  of  the  Bankroptt^ 
Act,  1869,  come  before  the  Judge  for  his  ap- 
proval, it  is  his  doty,  in  the  exsreise  of  his 
judicisi  discretion,  to  enquire  into  any  relennt 
circumstances  submitted  to  him  by  a  dUssentient 
creditor,  and  pronounce  a  jadicial  decision 
thereon.  Proceedinffs  under  the  28th  section 
differ  from  those  under  the  126th.  The  Judge 
under  the  former  section  has  power  to  withhold 
his  approval  of  resolutions  passed  even  in  the 
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ab6«nce  of  any  tend  in  the  pnoeedings.  The 
Jndge  in  giving  or  withholding  his  approval  must 
have  re^od  to  the  state  of  facte  as  shewn 
before  him  to  be  then  existing,  and  not  that 
existing  at  the  date  of  the  meeting  when  the  reso- 
Intions  were  passed.  Ex  parte  The  MerehatU 
Banking  Company  of  London;  in  re  Durham 
(App.),  606 

10. debtor' 8  wmmons  :  jurisdiction  of  court : 

"  residence  " .- "  carrying  on  Intainees  " :  bankruptcy 
ruUs,  1870,  rule  17] — A  clerk  engaged  at  a  fixed 
salazy  in  a  bank  whose  office  was  in  the  city  of 
London,  was  held  to  carry  on  business  within  the 
district  of  the  London  Bankruptcy  Court  within 
the  meaning  of  the  17  th  of  the  Bankruptcy  Rules, 
1870,  so  as  to  give  that  Court  jurisdiction  to  issue 
a  debtor*s  summons  against  him ;  Jaxbs,  L.J., 
also  considering  that  he  **  resided"  within  the 
district  within  the  meaning  of  the  same  rule, 
although  the  house  in  which  he  lived  and  slept 
was  outside  the  district.  In  re  Bowie;  ex  parte 
BreuU  (App.),  884 

11, execution  creditor :  writ  of  elegit:  seizure 

of  goods :  liquidation:  the  bankrupt^  act,  1869, 
s,  87] — Section  87  of  the  Bankruptcy  Act,  1869, 
does  not  apply  to  a  seizure  of  goods  under  a  writ 
of  elegit.  Where,  therefore,  the  sheriff  under  such 
a  wnt  seized  the  goods  of  a  judgment  debtor 
before  the  judgment  creditor  had  notice  of  an  act 
of  bankruptcy,  though  the  inquisition  of  the 
juiy  as  to  the  value  of  the  goods  was  not  com- 
pleted until  after  an  act  of  bankruptcy, — Held 
(affirming  the  decision  of  the  Chief  Ju^ige),  that 
the  judgment  creditor  was  a  secured  creditor 
within  sub-section  5  of  section  16  of  the  Bank- 
ruptcy Act,  1869.  In  re  Gourlay ;  ex  parte 
Abbott  (App.),  80 

12.  — -^  execution  creditor :  elegit :  seizure  of  goods 
only :  bankruptcy  acty  1869,  ««.  12,  16  (sub^s.  6), 
87,  95  (sub-ss,  2,  8)1 — ^A  seizure,  under  a  writ  of 
elsgitt  of  goods  only,  does  not  bring  the  exe- 
cution within  the  protection  of  section  95,  sub- 
section 2,  of  the  Bankruptcy  Act,  1869 ;  and 
therefore,  where  goods  only  (not  land)  of  an 
execution  debtor  had  been  seised  bv  the  sheriff 
under  a  writ  of  elegit,  after  the  date,  though 
without  notice,  of  the  act  of  bankruptcy,  and 
before  the  order  of  adjudication, — Hela,  that  the 
execution  was  not  protected  by  section  95 ;  that 
the  execution  creditor  was  consequently  not  a 
secured  creditor ;  and  that  the  goods  belonged 
to  the  trustee  in  bankruptcy  by  virtue  of  the 
doctrine  of  relation  back.  Ex  parte  Sulger ;  in 
re  Chinn,  687 

18. execution  creditor :  elegit :  judgment  credi- 
tor :  notice  of  act  of  bankruptcy  qfter  seizure  but 
before  inquisition :  protected  transaction :  act  of 
bankruptcy:  the  bankruptcy  act,  1869,  ss,  6 
(subs.  6),  87,  95  (sub-s.  8)]~A  delivery  of 
goods  seised  by  the  sheriff  under  an  elegit  to 


the  execution  creditor  at  the  value  appraised  by 
the  jury  is  a  sale  within  the  meaning  of  sub- 
section S  of  section  95  of  the  Bankruptcy  Act, 
1869  ;  and  such  a  seizure  and  sale,  when  per- 
fected, without  notice  of  any  act  of  banluuptcy, 
committed  prior  to  the  seizure,  is  a  protected 
transaction.  In  re  Bannister ;  ex  parte  Vale 
(App.),  797 

14.  ^^^  fraud  on  the  bankruptcy  law:  reputed 
ownership :  agreement  for  sale  or  hire :  power  of 
distress :  jurisdiction  in  an  action  under  section  18 
of  the  bankruptcy  ac/] — Agreement  for  the  hire 
of  railway  waggons  for  the  term  of  five  years  at 
a  yearly  rent  of  10^.  apiece,  with  power  to  the 
lessors,  when  the  rent  should  be  in  arrear  for 
seven  days,  to  distrain  goods  on  the  lessee's 
premises,  and  sell,  &c,  as  landlords  may  on  dis- 
tress for  rent)  the  lessee  at  the  end  of  the  term 
to  have  the  option  of  purchasing  the  waggons 
for  5s.  each.  The  lessee  having  gone  into  liqui- 
dation, the  lessors  distrained  under  the  agree- 
ment. The  agreement  being  admitted  to  be  of 
a  usual  character,  having  r^ard  to  the  subject- 
matter,  a  motion  in  an  action  by  the  debtor  and 
the  receiver  under  his  petition  to  restrain  rao- 
ceedings  upon  the  distress  was  refused.  The 
agreement  and  the  distress  thereunder  were 
held  not  to  be  in  fraud  of  the  general  creditors 
in  the  leisee*s  bankruptcy.  A  power  to  dis- 
train will  not  by  itself  in  an  ordinary  case  render 
such  an  agreement  fraudulent  aminst  creditors 
in  bankruptcy.  Lemon  v.  Tils  xorkskire  RaU, 
Waggon  Co.,  298 

Qwtre,  whether  the  jurisdiction  under  section  13 
of  the  Bankruptcy  Act,  1869,  to  restrain  pro- 
ceedings can  be  exercised  in  an  action.    Ibid, 


16. 


liquidation:  resolutions:  rtaistration: 


sinaU  amount  qf  assets :  execution  creditor] — The 
statement  of  affairs  of  a  liquidating  debtor  showed 
his  unsecured  debts  at  1,758/.,  and  his  net  assets 
at  43/.  The  requisite  nugoritv  of  his  creditors 
duly  passed  resolutioiis  for  liquidation  by  ar- 
rangement, and  granted  him  his  dischaige.  The 
registration  of  the  resolutions  was  opposed  by 
a  creditor,  who  was  in  a  position  to  sign  judg^ 
ment  and  levy  execution,  on  the  ground  that 
there  were  no  substantial  assets,  and  that  the 
proceedings  were  an  abuse  of  the  procedure  of 
the  Court : — Held,  that  the  resolution  must  be 
registered.  Ex  parte  Early  (Law  Bep.  18  Ch. 
D.  800)  followed.  In  re  Sharpe;  ex  parte  Mat" 
thews  (App.),  284 


16. 


liquidation:  resolutions:    ultra  vires: 


power  to  carry  on  debtor's  business  to  make 
profits:  the  bankruptcy  act,  1869,  n.  14,  16,  20, 
25]— Under  sections  14  and  25  of  the  Bank- 
ruptcy Act,  1869,  a  trustee  has  no  power,  nor 
have  the  creditors  power  to  authorise  the  trustee, 
to  carry  on  a  debtor^s  business  except  so  far  as 
may  be  necessary  for  the  beneficial  winding  up 
of  the  same.    It  cannot  be  carried  on,  however 
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profitable,  to  make  profiUi  to  increase  the  divi- 
dends, and  a  resolution  passed  by  a  statutory 
m^'ority  with  such  an  object  is  not  binding  on 
a  dissentient  creditor.  Itt  re  Batey  ;  ex  parte 
Emanuel  (App.),  305 

17.  Bankruptcy  (cojitinvLGd)^practiee :  appeal: 
time  for :  twenty-one  days :  appeal  from  county 
court  to  ch^f  judge:  from  chief  Judge  to  court 
of  appeal]— In  appeals  in  bankruptcy  from  the 
County  Court  to  the  Chief  Judge  the  old  bank- 
ruptcy rule  still  applies,  and  therefore,  in  the 
computation  of  the  twenty-one  days  inthin 
which,  by  rule  143  of  Bankruptcy  Rules,  1870, 
an  appeal  must  be  entered  with  the  Registrar, 
Sundays  are  still  excluded.  Secus,  in  appeals 
frt)m  the  Chief  Judge  to  the  Court  of  Appeal. 
Ex  parte  Hall;  in  re  Alven  (App.),  400 

18. practice :  vroduciion  of  documents  :  discre- 
tion of  court:  toe  bankruptcy  act,  1869,  s.  96] 
— After  an  a^ndication  in  oankruptcy  the  bank- 
rupt and  his  wife  assigned  by  way  of  mortgage 
to  N.  a  policy  of  assurance  on  the  life  of  the 
wife,  and  alleged  to  be  the  separate  estate  of  the 
wife.  N.  assigned  the  mortgage  to  W.,  who  sub- 
sequently purchased  and  took  an  assignment  of 
the  equity  of  redemption  from  the  wife.  The 
wife  died  shortly  afterwards.  W.,  who  had 
acted  as  the  solicitor  of  the  wifo,  on  summons 
by  the  trustee  in  bankruptcy  under  the  96th 
section  of  the  Bankruptcy  Act,  1869,  attended 
before  the  Court  and  was  examined  touching 
the  bankrupt's  property,  but  refused  to  pro- 
duce the  deeds  by  which  the  above  transac- 
tions had  been  carried  into  effect  The  Regis- 
trar, acting  as  Chief  Judge,  having  ordered 
their  production, — Held,  on  appeal,  that  the 
power  vested  in  the  Court  by  the  96th  section 
was  discretionary,  and  that  the  Registrar  had 
rightly  exercised  such  discretion.  In  re  Thorp  ; 
ex  parte  TatUm  (App.),  792 


10.  —  proof:  accommodation  acoe]ftance:  deposit 
of  as  security  for  less  than  value  oj  bill:  proof  for 
full  amount] — The  holder  of  a  bill,  accepted  for 
the  accommodation  of  the  drawer,  and  deposited 
with  him  by  the  drawer  as  security  for  a  sum 
less  than  the  amount  of  the  Inll,  is  entitled  to 
prove  in  the  bankruptcy  of  the  acceptor  against 
his  estate  f:>r  the  whole  amount  of  tne  bill ;  but 
with  the  restriction  that  he  shall  not  receive 
dividends  on  his  proof  to  an  amount  exceeding 
the  sum  due  on  his  security.  Ex  parte  Newton  ; 
ex  parte  Oriffin  ;  in  re  Bunyard  (App.),  484 

20.  — —  proqf:  joint  and  separate  estates :  payment 
in  full:  ripht  to  interest  after  a^udioation] — A 
creditor,  whose  proof  had  been  admitted  against 
both  the  joint  and  separate  estates  of  bankrupt 
partners,  elected  to  receive  and  did  receive 
dividendis  from  the  separate  estates,  whereby 
his  debt  was  paid  in  full.  He  then  claimed  to 
receive   further   dividends  from  the  separate 


estates  until  he  had  received  intarast  on  his  debt 
from  the  date  of  the  adjudication  until  it  was 
paid  '.--Held,  that  he  was  not  entitled  to  the 
interest  he  cLumed  until  the  joint  ereditott 
had  received  20«.  in  the  pound.  /»  r§  OolUe; 
ex  parte  Findkty  (App.^  696 

21. proof:  liquidation:  indorsement:  right  of 

proof  against  acceptor* s  estate  :  general  guarantes 
for  payment  of  bills  in  the  place  of  indorsement : 
voluntary  paymenfl — F.  &  H.  dww  bills  on  F., 
W.  &  Co.  which  the  latter  accepted,  and  which  the 
drawers  indorsed  and  discounted  with  8.  &  Co., 
bill  brokers.  S.  &  Co.  redisoounted  the  biUs  with 
the  London  and  Westminster  Bank,  with  which 
bank  they  were  in  the  habit  of  rediaooantinc 
bills.  According  to  a  general  weU-recognised 
custom,  S.  &  Co.  did  not  on  each  ooeanon  of 
discounting  bills  with  the  bank  indorse  the  bills, 
but  had  ^ven  the  bonk  a  general  guarantee, 
under  which,  in  consideration  of  the  bank  dis- 
counting for  them  bills  from  time  to  time,  they 
guaranteed  due  payment  of  the  bills  when  th«y 
respectively  became  due.  Before  the  bills 
became  due  the  drawers  went  into  liquidation, 
and  in  consequence  S.  &  Co.,  the  next  day, 
suspended  payment  Under  a  composition  in 
the  liquidation  of  S.  &  Co.  the  bank  received 
dividends  in  respect  of  the  bills  held  by  them. 
The  bank  afterwards,  under  a  deed  of  anange- 
ment,  received  further  sums  towards  discharge 
of  the  balance  remaining  unpaid  on  the  bills 
from  the  estate  of  the  drawers,  and  also  from 
F.,  W.  &  Co.,  the  acceptors.  On  F.,  W.  &  C6. 
going  into  liquidation  the  trustee  of  S.  &  Co. 
claimed  to  prove  in  the  liquidation  against  the 
estate  of  F.,  W.  &  Co.  for  the  amount  of  the 
dividend  paid  out  of  S.  &  Co.'s  estate  to  the 
bank,  and  for  interest  at  &re  per  cent,  on  that 
amount  of  dividend : —His/ict  (affirming  Bacor, 
C.J.),  that  the  proof  in  respect  of  the  anunmt  of 
dividend  must  be  admitted,  and  (zoTezBiDg 
Baoon,  C.J.)  that  the  proof  must  also  be  ad- 
mitted in  respect  of  the  interest.  In  re  Fox, 
Walker  ^  Co.  ;  ex  parte  Bishop  (App.),  18 

The  practice  of  giving  such  a  guarantee  is  well 
known,  and  there  is  no  principle  or  authority 
on  which  the  liability  on  such  guarantee  differs 
from  the  hability  on  an  indorsement.    Ifaid* 

22. receiver :  equitable  esecmiien  :  deUvery  rf 

debtof's  lands  in  execution:  appointment  efrt^ 
ceiver  :  prior  appointment  of  rBoeiver  by  bant- 
rttftcy  court:  oankruptcy  act,  1869  (32  ^  IS 
Vict,  e.  71),  M.  12,  18,  95.  mUhs.  2:  practiee: 
appointment  of  receiver  after  final  judgment : 
"  cause  or  matter  pending "  .'  judicature  act, 
1873,  s.  24,  sub-ss.  1,  4,  6,  7  .*  rules  of  eomt, 
1876,  order  XLII.^—8.,-  having  obtained  final 
judgment  in  an  action  against  C.  for  a  debt  and 
costs,  issued  an  e^e^.  C.  having  only  soom 
leasehold  property  which  was  in  mortgage  and 
the  mortgagee  in  possession,  the  sheriff  zetuned 
that  he  had  no  lands,  goods  or  chattels  which 
could  be  seised.    On  the  14th  of  Septsin^Mr,  S., 
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not  earlier  than  4  p.m^  obtained  from  a  Judge 
in  chamben  the  appointment  of  a  receiver.  At 
8.46  P.X.  the  same  day  a  receiyer  and  manager 
was  appointed  of  O/s  rents  and  profits  bj  the 
Coort  (^  Bankraptcy,  upon  a  petition  for  adju- 
dication in  bankruptcy  filed  on  that  day  against 
C.  upon  an  act  of  bankruptcy  committed  on  the 
18th  of  September.  S.  had  not,  prior  to  the  ap- 
pointment of  the  receiver  on  his  application,  any 
notice  of  any  bankruptcy  proceedings  against  C, 
or  of  any  act  of  bankruptcy  committed  by  him. 
Subsequently  the  bankruptcy  proceedings  were 
turned  into  proceedings  for  liquidation  by  ar- 
rangement, and  trustees  were  appointed.  The 
mortgagees  having  sold  the  mortgaged  property, 
there  remained  a  surplus  in  their  hands : — Held 
(by  the  Court  of  Appeal,  afi&rming  the  Master 
OF  THE  Rolls),  that  the  receiver  of  the  Court 
of  Bankruptcy  having  legal,  although  not  actual, 
possession  fiom  the  moment  of  his  appoint- 
ment, the  subsequent  equitable  execution  ob- 
tained by  S.  was  ineffectual;  and  that  the 
seizure  by  the  sheriff,  after  the  Court  of  Bank- 
ruptcy haid  taken  possession  of  the  property  by 
its  receiver,  was  not  such  a  lawful  seizure  as  is 
protected  by  the  95th  section  of  the  Bank- 
ruptcy Act,  and  therefore  the  trustees  in  the 
liquidation  were  entitled  to  the  surplus : — Held 
(by  the  Mastbb  ov  the  Bolls),  that  the  re- 
ceivership in  bankruptcy  was  a  good  receivership 
until  the  receiver  was  discharged,  and  that 
the  oonveision  of  the  bankruptcy  proceedings 
into  proceedings  for  Hquidation  by  arrangement 
did  not  in  any  way  affect  his  appointment. 
Held  (also  b^  the  Master  of  the  Rolls),  that 
after  final  judgment  in  an  action  a  receiver 
may  be  appointed  (although  the  writ  contains 
no  claim  for  a  receiver)  without  the  issue  of 
any  firesh  writ»  so  long  as  the  judgment  re- 
mains unsatisfied,  the  action  being  in  such  a  case 
"  a  cause  or  matter  pending  "  within  the  meaning 
of  ^e  Judicature  Act,  1878,  s.  24,  sub-s.  7. 
8aU  V.  Cooper  (App.),  529 


23. 


trustee:  disclaimer : lecLse :  under-lease: 


bankruptcy  of  lessee:  disclaimer  by  trustee  of 
bankrupt :  bankruptcy  act,  1869  (32  ^  33  Vict 
e.  71),  s,  23] — It  is  a  rule  of  construction  of 
statutes,  that  the  literal  construction  of  a  section 
ought  not  to  prevail  if  it  results  in  an  absurdity 
or  an  inconsistency  with  the  intention  of  the 
Legislature,  as  apparent  from  the  statute.  The 
generality  of  the  words  of  the  23rd  section  of 
5ie  Bankruptcy  Act  must  be  so  &r  limited  as  to 
have  the  effect  merely  of  relieving  the  estate  of 
the  bankrupt  and  his  trustee  from  liability,  and 
entitling  those  whose  rights,  as  regards  the  en- 
forcement of  liabilities  against  the  bankrupt  or 
trustee,  are  interfered  with  by  the  disclaimer, 
to  prove  against  the  bankrupt's  estate  for  the 
amount  of  the  injury  they  may  have  sustained. 
The  rights  of  third  parties  are  not  to  be  affected 
by  the  disclaimer.  Ex  pa/rte  Walton;  mi  re 
Levy  (App.),  657 
'*  When  a  statute  enacts  that  something  should  be 
deemed  to  have  been  done,  vhich  in  £BM;t  was  not 


done,  the  Court  is  entitled  and  bound  to  ascer- 
tain for  what  purposes  and  between  what  per- 
sons the  statutory  fiction  is  to  be  resorted  to  " 
—per  Jahbs,  L.  J.  Ibid. 
W.  granted  a  lease  of  a  house  to  L.  for  ten  years, 
at  the  yearly  rent  of  70/.  L.,  a  few  days  after, 
in  consideration  of  a  premium  of  190/.,  sub-let 
the  house  to  M.  for  a  term  of  nine  and  a-half 
years,  at  the  yearly  rent  of  56/.  L.  filed  a  liqui- 
dation petition,  and  his  trustee  applied  for  leave 
to  disclaim  the  lease,  which  the  R^strar  granted 
in  spite  of  the  opposition  of  W.  On  appeal  by 
W.  the  order  of  the  R^strar  was  affirmed,  the 
Court  holding  that  W.'s  right  as  against  M.  to 
receive  the  rent  reserved  by,  and  to  enforce  the 
covenants  contained  in,  the  original  lease  was 
not  affected  by  the  disclaimer.  Leave  given 
to  M.  to  prove  against  L.'s  estate  in  respect  of 
the  loss  sustained  by  him  by  reason  of  his 
liability  to  pay  the  higher  rent.    Ibid. 

24. trustee :  dMaimer:  leasehold  interest  of 

bankrupt:  previous  severance  of  tenanCs  fixtures: 
special  stipulation :  bankruptcy  act,  1869,  «.  23] 
— A  lease  contained  a  proviso  that  the  tenant, 
his  executors,  administrators  or  assigns,  might 
remove  tenant's  fixtures  at  any  time  within 
twelve  months  from  the  expiration  or  other 
sooner  determination  of  the  term.  The  tenant's 
trustee  in  liquidation  having  sold  certain  tenant's 
fixtures,  and  afterwards  disclaimed  the  lease, — 
Held,  that,  having  regard  to  the  proviso,  the 
disclaimer  had  not  the  usual  effect,  by  virtue  of 
section  23  of  the  Bankruptcy  Act,  1869,  of  sur- 
rendering to  the  lessor  the  tenant's  fixtures  not 
disannexed  at  the  date  of  the  trustee's  appoint- 
ment, and  that  the  trustee  was  entitled  to 
them.    In  re  Latham  ;  ex  parte  Oregg,  711 

Ex  parte  Brook  (48  Law  J.  Rep.  Bankr.  22  ;  Law 
Rep.  10  Ch.  B.  100)  discussed.    Ibid. 

2!6,^~^ trustee:  disclaimer:  lease:  assignment: 
bankruptcy  of  assignee :  the  bankruptcy  act, 
1869,  ss,  23  and  24 ;  the  bankruptcy  rules,  187 1» 
rule  28 ;  rights  of  lessor]— On  an  application 
by  a  trustee  under  the  23ia  section  of  the  Bank- 
ruptcy Act,  1869,  for  leave  to  disclaim  onerous 
property  of  the  bankrupt,  the  Court  will  alone 
consider  whether  the  disclaimer  will  be  for  the 
benefit  of  the  bankrupt's  estate  and  those  in- 
terested in  its  administration,  and  will  not 
take  into  consideration  what  effect  the  dis- 
claimer will  have  on  the  rights  and  interests  of 
third  parties ;  neither  will  it,  on  allowing  the 
disclaimer,  preface  the  order  with  any  declara- 
tion of  opinion  as  to  the  effect  of  the  dis- 
claimer on  the  right  of  such  third  parties.  In 
re  Clark ;  ex  parte  The  East  and  West  India 
Dock  Co,  (App.X  789 

Leave  to  appeal  to  the  House  of  Lords  on  a 
question  of  discretion  will  not  be  granted.  Ibid. 

26.  — ~  trustee:  disdaimer:  lease:  power  of 
court  to  impose  conditions:  bankruptcy  act, 
1869,  s.  23 ;  bankruptcy  rules,  1871,  rule  28]— 
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Where  a  trustee  applies,  under  role  28,  for 
leave  to  disclaim  a  lease,  the  Court  has,  under 
that  rule,  a  judicial  discretion  as  to  imposing 
terms  upon  which  such  leave  should  be  granted, 
not  only  for  the  benefit  of  a  thiid  partv,  who 
has  acquired  an  interest  in  the  lease  under  the 
bankrupt,  but  also  for  the  benefit  of  the  lessor. 
Ex  parte  Ladbury  ;  in  re  Turner  (App.),  838 

27.  Bankruptcy  (continued) — truttee :  earnings  of 
bankrupt:  architect] — ^The  remuneration  of  an 
uncertHIcated  bankrupt  belongs  to  the  trustee 
of  his  estate.  An  architect,  an  uncertificated 
bankrupt,  sued  for  breach  of  contract  and  claimed 
an  injunction  to  restrain  the  employment  of 
architects  and  the  use  of  his  plans,  specific  per- 
formance, remuneration  for  services  performed 
and  damages  for  wrongful  dismissal : — Hdd,  that 
the  cause  of  action  in  respect  of  remuneration 
and  damages  accrued  to  the  trustee  of  his  estate. 
Emdm  v.  Carte,  492 

28.  ^—  trustee :  "  salary  or  income*^ :  payment  to 
trustee  of  bankrupt  of  part :  voluntary  aUcwanee  : 
bankruptcy  act,  1869,  ss,  89  and  90] — A  vo- 
luntary allowance,  to  which  the  bankrupt  has 
no  legal  or  e<}uitable  claim,  is  not  "  salary  or 
income  "  within  the  language  of  section  90  of 
the  Bankruptcy  Act,  1869,  and  is  therefore  not 
subject  to  an  order  of  the  Court  of  Bankruptcy 
directing  payment  of  it,  or  any  part,  to  the 
trustee ;  and  it  b  immaterial  whether  the  bank- 
rupt was  in  receipt  of  such  allowance  before 
the  bankruptcy,  or  whether  it  commenced  sub- 
sequently. Ex  parte  Wicks;  in  re  Wicks 
(App.),  620 

bill  of  sale :  after-acquired  chattels  :  effect 


of  discharge  of  bankrupt.    See  Bill  of  Sale,  1. 

—  composition:  bankruptcy  act,  1869,  ss.  28, 
81,  12  :  acceptance  of  composition  and  annul- 
ment of  adjudication.    See  Sktk)ff,  2. 

—  distress  under  attornment  clause  in  mortgage, 
validity  of.    See  Mobtoaoe,  1-S. 

—  growing  crops :  registration  of  bill  of  sale. 
See  Bill  of  Salb,  3. 

—  infant:  adjudication  against:  trade  debts. 
See  Ikfaut,  1. 

—  practice :  production  of  documents :  privileged 
communication.     See  Pbodvction   of   Docfu- 

MBNTS. 

—  proof:  contingent  liability.  See  Adxinis- 
TiUTioir.  2. 

-—proof:  principal  and  surety:  liability  of 
surety  in  judgment   against    principal.     See 

FrQIOIPAL  AMD  SUBJRT,  4. 


—  proof:  secret  profit  by  promoter:  "debt  in- 
cuned  by  means  of  fraud  or  breach  of  trust" 
See  OoiiPAirT,  6. 

Beer — sale  oY:  breach  of  covenant.    See  Cova- 

NAXT. 

Bill  of  JtuhMJig^-^^priiuipal  and  surety:  riakt  of 
indorser  to  seouriiiesqf  acceptor  in  kandso/eret^ 
for]---The  indorser  of  a  bill  of  exchange  is  in  the 
position  of  a  surety  for  the  acceptor,  and,  as  such, 
upon  payment  to  a  discounter  of  the  amount 
due  on  the  bill  after  its  dishonour  by  the  acceptor, 
is  entitled  to  the  benefit  of  securities  of  the  ac- 
ceptor held  by  the  discounter  to  secure  the  bill. 
The  holder  of  the  HIl  and  security  is  at  liberty 
to  deal  with  the  bill  without  prejudicing  his 
security  at  any  time  before  notice  of  dishonour. 
Qumrs,  as  to  the  rights  of  a  stranger  to  the 
acceptors,  who  has  given  such  security.  Dun- 
can, Fox  f  Co.^.Tke  NoHh  and  South  Wales 
Bank  (H.L.),  366 

accommodation  acceptance  deposited  as  se- 
curity:  proof  in  bankruptcy.  See  Banxbuptct, 
19. 

—  right  of  proof  against  acceptor's  estate.  See 
Bankbvptct,  21. 

Bill  of  Sale — e^ter-acquired  chattels :  hankruptey: 
discharge :  effect  of  discharge  on  bill  qf  sale] — 
Where  a  bill  of  sale  of  the  chattels  upon  pre- 
mises contains  an  assignment  of  chattels  which 
mav  subsequently  be  brought  upon  the  premises, 
and  the  grantor  of  the  bill  of  sale  becomes 
bankrupt  and  obtains  his  order  of  disehaige, 
such  assignment  will  be  effectual  as  to  chattels 
brought  upon  the  premises  by  the  grantor  after 
obtaining  his  order  of  discharge.  Collyer  v. 
Isaacs,  707 

Lyde  v.  Mynn  (1  Myl.  &  K.  683 ;  4  Sim.  506) 
followed.  Thompson  v.  Cohen  (41  Law  J.  Rep. 
aB.  221 ;  Law  Bep.  7  Q.B.  627)  and  Cole  v. 
Kemot  (41  Law  J.  Kep.  QJB.  221 ;  Law  Bep.  7 
Q.B.  634  n)  distinguished.    Ibid. 

2.  —^^  eonsidsration,  staiement  of:  explanation 
or  correction  of,  by  receipt:  bills  qf  sals  at^, 
1878  (41  #  42  Vict,  c.  31),  ss.  %  and  10]-A 
bill  of  sale,  duly  attested  and  rsgistered,  pur- 
ported to  be  executed  in  consideration  of  a 
sum  of  1201,  advanced  by  the  grantees  to  the 
grantor.  In  &ct  only  902.  was  advanced,  the 
balance  being  retained  to  pay  for  the  intorest 
on  the  sum  advanced  and  tne  expenses  con- 
nected with  the  advance.  A  receipt  for  90/. 
signed  by  the  grantor  on  the  deed  immediately 
below  the  attestation  clause  stated  that  that 
sum,  "  together  with  the  agreed  sum  of  802.  for 
interest  and  exnenses,  makes  the  sum  of  12(W!., 
being  the  ooosiaeration  money  within  expieissd 
to  be  paid  to  me  "  i-^BM,  that  thevsoeipt  finnid 
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no  part  of  the  deed,  and  could  not  be  read  so 
Hs  t<)  eoDtmdict  the  statement  in  the  bill  of  sale, 
and  that  the  bill  of  i»le  not  containing  in 
itself  a  statement  of  the  true  consideration,  was 
Toid  as  against  the  tmstee  in  liquidation  of  the 
grantor.  Ex  parte  The  National  Mercantile 
Bank  ;  in  re  Hmfnes  (49  Law  J.  Rep.  Bankr.  62 ; 
Law  Rep.  15  Ch.  D.  42)  distingnished.  Ex 
parte  The  Charing  Crose  Advance  and  Depoeit 
Bank;  in  re  Parker  (App.),  167 

8. regieiration:  *•  growing  crops**:  severance] — 

Although  growing  crops  are  not  personal  chattels, 
but  pass  by  a  deed  as  an  interest  in  land,  and 
the  deed  does  not,  as  far  as  regards  them, 
require  registration ;  vet  when  they  are  severed 
from  the  land  they  become  personal  chattels 
and  pass  to  the  trustee  in  bankruptcy  of  the 
grantor,  unless  the  grantee  has  prior  to  the 
bankruptcy  taken  possession  of  them.  In  re 
Phillips  ;  ex  parte  The  National  Mercantile  Bank 
(App.),  281 

Breaeh  of  Trust.    See  Bankbttptcy,  1;  Mobt- 

OAOB,  11  ;  TbUST  AMD  TbVSTBR,  1,  2. 

Building  Socitties  Aet,  1874.  See  Fbiendlt 
Socibtt,  1, 

Ctall  —prepayment  of.    See  Gompaict,  12. 

— -  ultra  vires.    See  CSoxPAinr,  3. 

Ohftrity — adminisiration:  construction  of  charitable 
bequests :  charitable  gifts  for  doles  and  appren- 
ticing :  charity  commissioners :  scheme :  cyprks : 
diversion  of  funds  to  educational  purposes^ — 
When  a  scheme  has  been  settled  by  the  Chanty 
Commissioners  the  Court  will  not  interfere 
unless  the  commissioners  have  exceeded  their 
jurisdiction,  or  have  made  some  slip  or  gross 
miscarringe  which  calls  for  the  intervention  of 
the  Court.  In  re  The  Campden  Charities  (App.), 
646 

Lord  Campden,  by  his  will,  in  1629,  gave  200/. 
"  to  be  yearly  employed  for  the  ^ood  and  benefit 
of  the  poor  of  the  town  of  K.,  in  such  manner 
as  "  certain  specified  persons  **  and  the  church- 
wardens of  the  parish  of  K.  from  time  to  time 
should  think  fit  to  establish  for  ever."  Lady 
Campden,  by  her  will,  in  1643,  gave  to  nine 
specified  parishioners  of  K.  and  the  church- 
wardens for  the  time  being,  200/.  on  trust  to 
purchase  land  of  the  yearly  value  of  10/.,  ''one- 
half  whereof  should  be  applied  from  time  to 
(ime  for  ever  for  and  towards  the  better  relief 
of  the  most  poor  and  needy  people  of  good 
life  and  conversation  that  should  he  inhabiting 
within  the  said  parish  of  K.,  and  the  other  half 
thereof  should  be  applied  yearly  for  ever  to 
put  forth  one  poor  lK>y  or  more  of  the  said 
parish  to  be  apprenticed;  the  said  6/.  due  to 
the  poor  to  be  paid  to  them  half-yearly  for  ever, 
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at  Lady  Day  and  Michaelmas,  in  the  church  or 
the  porch  thereof  at  K."  By  a  deed  of  feoffment, 
in  1651,  a  piece  of  land  kuown  as  "CromwelFs 
gift "  was  conveyed  to  certain  parishioners  of  K., 
but  no  trust  wtis  declared  thereof.  The  three 
charities  were  for  many  years  administered  by 
the  same  body  of  trustees,  the  income  of  Lord 
Campden*s  charity  being  applied  in  pensions  to 
the  deserving  poor  of  the  parish,  the  income 
of  Lady  Campden's  charity  half  in  pensions  and 
half  in  apprenticing  boys,  and  the  income  of 
Cromwell  s  gift  three-quarters  in  pensions  and 
one-quarter  in  apprenticeships.  The  income  of 
the  united  charities  now  exceeded  8.500/.,  but 
there  was  in  the  parish  of  E.  no  lack  of  de- 
serving recipients  of  the  charities  thus  adminis- 
tered. In  1879  the  Charity  Commissioners 
made  an  order  confirming  a  new  scheme  for 
the  administration  of  the  charities,  under  which 
one  moiety  of  the  entire  income  was  in  effect 
devoted  to  the  advancement  of  the  education 
of  the  children  resident  in  K.  attending  public 
elementary  schools.  This  scheme  was  objected 
to  by  the  trustees  on  various  grounds,  and  on 
petition  to  the  Court  to  set  aside  or  vary  the 
scheme.  Hall,  V.C,  held  that  the  scheme  de- 
parted substantially  from  the  proper  applica- 
tion of  the  income  of  the  charity  by  diverting 
to  .educational  purposes  a  large  portion  of  the 
income  which  was  originally  intended  for  elee- 
mosynary objects — that  is,  doles  and  the  appren- 
ticing of  poor  boys — and  remitted  it  to  the 
commissioners  for  their  reconsideration.  On 
appeal  by  the  commissioners, — Held  (by  the 
Court  of  Appeal,  reversing  the  decision  of  Hall, 
V.C,  49  Law  J.  Rep.  Chanc.  676^  that  the 
scheme  was  in  accoraance  with  the  modem 
practice  in  such  cases,  and  must  be  affirmed. 
Ibid. 

2, charitable  trusts  acts,  1853,  ss.  24,  26,  62, 

'66;  1855,  ss.  29  and  48:  endowment:  charity 
maintained  partly  by  voluntary  contributions: 
sale  of  land:  consent  of  charity  commissioners'] — 
The  Royal  Society,  a  voluntary  association, 
whose  income  was  derived  in  part  from  the 
subscriptions  or  voluntary  donations  of  its 
members,  and  in  part  from  the  interest  of 
moneys  bequeathed  to  the  society  upon  special 
trusts,  was  possessed  of  land  purchased  wholly 
out  of  such  subscriptions  or  voluntaiv  donations. 
On  a  summons  under  the  Vendor  and  Purchaser 
Act,  1874,  for  a  declaration  that  the  society 
could  sell  such  land  without  the  consent  of  the 
Charity  Commissioners, — Held,  that  the  land 
having  been  purchased  by  the  society  out  of 
proper^  which  might  be  legally  applied  as  in- 
come, did  not  form  an  "endowment"  within 
the  meaning  of  the  Charitable  Trusts  Acts,  1868 
and  1866,  and  that  consequently,  by  virtue  of 
section  62  of  the  Act  of  1853,  and  section  48  of 
the  Act  of  1855,  the  society  was,  so  far  as  re- 
spected this  land,  a  charity  expressly  exempted 
from  the  operation  of  the  Acts,  within  the 
meaning  of  the  latter  section,  and  could,  there- 
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fore,  notwithstanding  section  20  of  the  Act  of 
1855,  sell  the  land  without  the  consent  of  the 
Charity  Ck>mmissionex8.  The  Govemon  t^  the 
Corporation  for  the  RdiefqfPoor  Widows  and 
Children  of  the  Clergy  y.  StUUm  (27  Bear.  661 ; 
29  Law  J.  Hep.  Chanc.  393 ;  nom.  The  Corpora^ 
tion  of  the  Sons  of  the  CUrgy  v.  Sutton)  con- 
sidered and  followed.  In  re  The  Royal  Society 
of  London  and  I%ompaon,  344 

3.  Charity  (coutmvieA)— charitable  trusts  act,  1856 
(16  #  17  Vict,  e,  187),  ss.  17,  62.  68;  action 
against  dean  and  canons :  mandamus :  sanction 
of  charity  commissioners,  whether  necessary'] — 
By  the  Parish  of  Manchester  Division  Act,  1850, 
it  was  enacted  that  the  defendants,  after  certain 
payments,  should  pay  the  residue  of  the  capitular 
roTonue  to  the  Ecclesiastical  Commissioners,  to 
be  applied  (subject  to  certain  payments  thereout) 
for  the  benefit  of  the  rectors  and  incumbents  of 
the  parishes  or  districts  within  the  parish  of  Man- 
chester in  augmentation  of  their  incomes,  and 
the  defendants  were  to  render  yearly  aoeonnts 
to  the  Ecclesiastical  Commissioners  stating  the 
particulars  and  items  of  their  receipts  and 
disbursements.  An  action  haying  been  brought 
by  the  Attomey-GFeneral  on  the  relation  of 
the  rectors  and  incumbents,  alleging  that  the 
accounts  rendered  by  the  defendimts  contained 
improper  items  of  disbursement,  and  claiming 
a  declaration  to  that  efect,  and  a  mandamus 
ordering  the  defendants  to  render  proper  ac- 
c.unts,  the  defendants  demurred  on  the  ground 
that  it  did  not  appear  that  the  action  had  been 
sanctioned  by  the  Charity  Commissioners  as 
required  by  section  17  ot  the  Charitable  Trusts 
Act,  1853  .—Held  (following  The  Attomw-Gene- 
raJ  y.  Sidneu  Sussex  College,  15  W.K.  162), 
that,  although  by  section  62  Uie  defendants  as 
a  capitular  body  were  expressly  exempted  from 
the  operation  of  the  Act,  yet  section  17  applied, 
and  that  therefore  the  action  could  not  be 
maintained  without  the  sanction  of  the  Charity 
Commissioners.  Hdd,  further,  that  even  if  the 
action  were  to  be  treated  as  a  mere  action  for  a 
mandamus  (and  therefore  prior  to  the  Judicature 
Acts  a  simple  common  law  action),  yet  inasmuch 
as  it  inyolyed  the  investigation  of  the  accounts 
of  the  capitular  revenues  it  was  within  section 
17.  The  Attorney' General  v.  The  Dean  and 
Canons  of  Manchester,  662 

Semble,  a  mandamus  is  a  "  proceeding"  within  the 
meaning  of  that  section.    Ibid. 

In  re  Meyrich^s  Charity  (1  Jur.  N.S.  438 ;  24  Law 
J.  Rep.  Chanc.  669)  considered  and  explained. 
Ibid. 

The  granting  of  their  sanction  by  the  commissioners 
is  not  mere  matter  of  form  but  matter  of  sub- 
stance for  their  serious  consideration.    Ibid. 

4. mortmain  :  bequest  for  '*  establishment "  of 

charitable  institutions  in  such  manner  as  not  to 
vioiate  mortmain  acts] — A  testator  bequeathed 
to  his  trustees  a  sum  of  4,000^.  out  of  pure  per- 
sonalty, and  directed  them  to  apply  the  same, 


or  such  part  thereof  as  they  should  think  fit, 
and  the  annual  income  of  such  part  aa  dumld 
not,  for  the  time  being,  be  so  applied,  "  in  the 
establishment  of  a  soup  kitchen  for  the  parish 
of  S.,  and  of  a  cottage  hospital  a<yoining 
thereto,  in  such  manner  as  not  to  violate  the 
Mortmain  Acts  ; "  sach  hospital  to  be  provided 
with  not  less  than  four  beds  for  patients,  and 
with  all  other  necessary  fumitue  and  appli- 
ances. The  testator  also  directed  that  his  trus- 
tees should  set  apart  a  snm  of  2,500/.  out  of 
pure  personalty,  and  should,  **  so  &r  as  they  or 
he  lawfUly  could,  without  violating  the  laws 
enacted  against  the  disposition  of  property  in 
mortmain,  apply  a  sum  not  exceeding  1,000/., 
part  thereof,  in  establishing  an  Independent 
chapel  at  A,"  and  stand  possessed  of  the  residue 
upon  certain  trusts  for  providing  a  stipend  finr 
the  minister  of  such  chapel  and  otherwise  for 
his  benefit : — Held,  that  the  first  bequest  was 
valid,  inasmuch  as  it  might  be  carried  out 
without  the  purchase  of  huid  by  the  trustees, 
but  that  the. second  bequest  in  favour  of  the 
Independent  chapel  was  void  under  the  Mort- 
main Acts,  because  it,  bj  its  terms,  directed 
the  trustees  personally  to  apply  the  money  in 
the  establishment  of  the  chapel,  and  thus  in- 
volved the  purchase  of  land  by  them.  Bisoos 
v.  Jackson,  697 


5.  "—  mortmain :  legacy  consisting  parUy  of  the 

r  feeds  qfsale  qf  land :  em»ortionment]'--Joaaaii 
by  his  will  gave  all  nis  real  and  personal 
estate  to  trustees,  upon  trust  (after  the  death 
of  A.)  to  convert  the  trust  premises  into  money, 
and  Uiereout  to  pay  a  legacy  of  6,000/.  to  his 
brother,  Jacob  H.  Jacob  H.  by  his  wiU  (in 
effect)  bequeathed  this  legacy  to  charitable  por- 
poses.  At  the  death  of  Jacob  H.,  the  legacy 
was  still  reversionary,  and  the  real  estate  of 
the  first  testator  hsd  not  been  sold: — Held, 
that  the  legacy  did  not  foil  entirely ;  but  that 
there  must  be  an  apportionment,  and  that  so 
much  of  the  legacy  as  was  payable  out  of  pure 
personalty  was  well  given.  In  re  HilFs  Tntstt, 
134 


6* mortmain:    partnership   property:   real 

estate  directed  to  be  sold:  the  mortmain  act] — 
The  proceeds  of  sale  of  real  estate,  forming 
part  of  the  partnership  property  of  a  testator, 
and  directed  by  him  to  be  sold,  are  an  interest 
in  land  within  the  meaning  of  the  Mortmain 
Act.  Attree  v.  Hawe  '(47  Law  J.  Bep.  Chanc. 
868 ;  Law  Bep.  9  Ch.  D.  837)  explained.  Marsh 
V.  The  Attorney-General  (2  Jo.  &  H.  61 ;  30 
Law  J.  Bep.  Chanc.  283)  questioned.  Decision 
of  Malins,  V.C.,  affirmed.  Aehworth  v.  Afwtfi 
(App.),  107 


Oharter-ptrtj.    See  Shifpiko  Law. 


ift  Qf.    Se«  2>Qxi4T|0  VoMV»  Causa, 
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OhiiToli  and  Clergy — woumbents*  resignation  act, 
1871  (34  #  35  Vict,  c,  44),  ».  10:  pension  of 
retired  eUrk] — In  an  action  lm>n2fat  by  a  retired 
clerk  against  his  snceesaor  in  uie  inenmbency 
for  payment  by  him  oat  of  the  revennes  of  the 
vicarage  of  the  arrears  of  the  pension  allowed 
under  the  prorisions  of  the  Incnmbents*  Resig- 
nation Act,  1871»  the  incombent  claimed  to 
set  off  against  snch  arrears  a  judgment  debt 
preriooBly  due  to  him  from  the  retired  clerk : 
— Hdd  (affirming  the  decision  of  Jbssbl,  M.R.)i 
that  no  such  right  of  set-off  could  be  maintained. 
OtOkeroole  r.  8mUh  (App.),  671 

GolUtaral  Seourity.    See  Mobtoaob,  4. 


CommiaiioA  in  the  Army — ^mortgage  of :  priority. 
See  MoBTOAOB,  12. 


—  yalae  of:  set-off  by  army  agents.    See  Abmt 

AOBNT. 


Common — common  pasturage:  herbage:  extent  qf 
right :  custom  :  prescription :  prescription  act 
(2^3  Will.  4.  e.  71),  ss.  land  7:  profit  aprendre 
in  alieno  solo  :  evidence :  admissibilitg  of,  to  ex- 
jdain  ancient  decree] — By  a  decree  made  in 
1693  in  a  suit  between  the  owners  of  Ashdown 
Forest  and  persons  claiming  rights  of  com- 
.mon,  after  allotting  to  the  owners  for  inclosore 
and  improrement  portions  of  the  forest  within 
which  the  commoners  were  to  be  excluded  and 
debarred  from  any  common  of  pasture,  herbage 
or  pasturage,  the  residue,  consisting  of  6,400 
acres,  was  allotted,  to  remain  open  and  unin- 
dosed,  so  that  the  commoners  should  have  and 
take  "  sole  common  pastarage  and  herbage " 
thereof,  the  owners,  their  trustees  and  assigns, 
being  for  ever  excluded  "  from  having  or  claim- 
ing any  common  of  pasture  or  herbage  upon 
or  in  the  said  lands  so  left  for  common: — Held 
(affirming  fiAC<»f,  V.C),  first,  that  under  "  com- 
mon pasturage  and  herbage"  the  commoners 
were  only  entitled  to  take  what  could  be  taken 
by  the  mouth  or  bite  of  their  cattle,  and  not  to 
cut  or  carry  away  any  part  of  the  growth  of  the 
soiL  Secondly,  that  no  special  custom  existing 
at  the  date  of  the  decree  entitling  the  com- 
moners to  take  any  part  of  the  growth  of  the 
soil  was  proved.  Thirdly,  that  evidence  of 
subsequent  usage  was  not  admissible  to  affect 
the  construction  of  the  decree,  which  was  plain 
and  unambiguous.  Held  (reversing  BACX>if,  V.C), 
that  the  defendant  and  his  predecessors  in  title 
having  been  shewn  to  have  claimed  to  take  and 
to  have  actually  taken  as  of  right,  litter  for  the 
use  of  his  particular  tenement  fbr  upwards  of 
sixty  years,  immediately  before  the  commence- 
ment of  the  action,  had  acquired  under  the  Pre- 
scription Act  a  right  to  do  so,  and  the  fact  that 
they  had  claimed  to  do  so  under  the  mistaken 
supposition  that  all  the  commoners  were  en- 
tided  to  do  so  did  not  prevent  the  acquisition  of 


the  riffht  by  prescription.  Earl  2k  la  Warr 
V.  Mues  (App.),  754 

The  object  of  the  Freecription  Act  is  to  legalise 
a  tiling  done  as  of  right  for  sixty  years.    Ibid. 

A  defendant  to  maintain  a  defence  under  the  Pre- 
Bcripdon  Act  must  prove  two  facts :  first,  that 
he  has  taken  or  enjoyed,  as  a  fact>  for  the  period 
for  which  he  prescribes,  a  certain  right,  profit 
or  bene6t ;  second,  that  he  has  taken  and  enjoyed 
this  right,  profit  or  benefit  for  the  requisite 
period  as  of  right,  without  regard  to  the  permis- 
sion of  the  lord.  When  these  two  facts  are 
proved  the  question  of  law  is,  Gould  the  acts 
done  for  that  period  as  of  right  have  been  the 
subject-matter  of  a  custom  or  prescription  or 
gnuit  ? — not  whether  they  were  claimed  as  a 
matter  of  prescription  or  costom  or  grant.    Ibid. 

Where  a  Judge  is  asked  to  find  the  fact  of  a  grant, 
and  to  say  that  it  has  been  lost,  he  must  have 
some  grounds  for  believing  that  such  was  the 
fiictr— Per  Bbbtt,  L.J.    Ibid. 

Company — horrounng  powers:  debentures:  for' 
maUties :  mortgage :  deposit  of  deeds :  certificate  : 
evidence:  companies  causes  act,  1845  (8^9 
Vict.  c.  16),  s.  42 ;  marshallina] — A  lender  to  a 
company  was  held  not  bound  to  see  that  the 
loan  had  been  duly  authorised  by  a  meeting. 
The  depositee  of  deeds  of  a  company  in  respect 
of  a  past  debt  was  held  a  mortgagee  to  the 
extent  of  the  company's  power  to  borrow  on 
mortgage  then  unexhausted,  but  only  entitled 
to  be  paid  pari  vassu  with  the  mortgagees  of 
the  company's  wnole  assets,  to  the  extent  of 
the  particular  assets.  The  Landowners'  West  of 
England  Drainage  and  Enclosure  Co*  v.  Asl^ord, 
276 

2. constitution :    association   or  partnership 

for  investing  capital:  "  carrying  on  business": 
acquisition  of  gain:  companies  act,  1862,  s.  41— 
A  deed  was  made  between  thQ  defendants,  called 
trustees,  of  the  one  part,  and  a  covenantee  on 
behalf  of  the  holders  of  certificates  of  the  other 
part,  reciting  subscriptions  by  numerous  persons 
for  the  purSiase  by  the  trustees  of  the  stocks, 
shares  and  debentures  of  certain  submarine 
telegraph  companies,  which  had  been  transferred 
into  the  trustees'  names,  and  that  it  was  in- 
tended to  issue  to  the  subscriben  certificates 
of  the  nominal  amount  of  100/.  in  respect  of 
every  subscription  of  90/.,  and  to  issue  as  part  of 
the  certificate  coupons  of  reversion,  one  coupon 
for  each  subscription  of  90/.,  in  addition  to  the 
certificates  for  100/.,  and  the  deed  contained 
provisions  by  way  of  trust  for  application  of 
the  annual  produce  in  payment  of  expenses  and 
interest,  and  the  redemption  of  the  certificates 
according  to  a  scheme  and  for  distribution  of 
the  available  moneys  pari  passu  among  the  cer- 
tificate-holders ;  and  that  the  certificates  to  be 
redeemed  should  be  selected  by  lot;  and  fur 
ultimate  division  of  any  surplus  between  the 
holders  of  the  coupons  of  reversion ;  and  for  sale 
or  conversion  of  the  securities  at  the  discretion 


xu 
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of  the  trastees,  the  produce  to  be  applied  in 
the  redemption  of  certificates,  or,  with  the  as- 
sent of  the  certificate-bolders,  in  the  purchase 
of  similar  securities ;  and  for  remimeration  of 
the  trustees ;  and  for  an  annual  meeting  of  the 
certificate-holders,  the  proceedings  thereat  to  be 
in  manner  prescribed  by  Table  A  ;  the  businefa 
of  the  meeting  to  be  (a)  to  receive  a  report  of 
the  trustees  on  the  condition  of  the  trust ;  (b) 
to  appoint  auditors  ;  (c)  to  elect  new  trustees. 
The  4,200  certificates  were  issued,  and  the 
holders  were  more  than  twenty : — Held  (reversing 
the  decision  of  The  Mastbb  of  thk  Rolls),  that 
the  certificate -holders  did  not  form  an  associa- 
tion which,  under  section  4  of  the  Companies  Act, 
1862,  was  illegal  for  want  of  registration.  That 
the  object  of  the  deed  was  not  the  carrying  on  a 
business  tor  the  acquisition  of  gain  within  the 
section,  but  the  holding  and  management  of  a 
trust  fund,  and  that  the  powers  given  by  the 
deed  of  selling  and  re-investing  in  certain  cases 
were  merely  provisions  similar  to  those  found 
in  ordinary  settlements,  and  as  being  merely 
incidental  to  the  management  of  the  trust 
fund  did  not  bring  the  case  within  the  section. 
That  the  business  (if  any)  authorised  by  the 
deed  to  be  carried  on  was  carried  on  by  the 
trustees  as  trustees,  and  not  as  directors,  and 
that  they  being  under  twenty,  the  case  did  not 
fall  within  the  section.  Sykes  v.  Beadon  (48 
Law  J.  Rep.  Chanc.  622;  Law  Rep.  11  Gh.  D. 
1 70)  disapproved ;  and  In  re  The  Arthur  Average 
Association  (44  Law  J.  Rep.  Chanc.  569 ;  Law 
Rep.  10  Chanc.  542)  doubted  by  Bairrr,  L.J. 
Per  Brett,  L.J. — No  transaction  within  the  as- 
sociation or  company  between  the  members  of  it 
can  be  taken  into  consideration  to  determine 
whether  the  company  or  association  was  one 
formed  to  carry  on  a  business  within  the  mean- 
ing of  section  4.     Stnith  v.  Anderson  (App.),  39 

8.  Company  (continued) — directors :  business  to  be 
carried  on  by  not  less  than  five  directors :  coil : 
forfeiture:  ultra  vires^ — Where  articles  of  asso- 
ciation provide  that  the  business  of  a  company 
is  to  be  carried  on  by  not  less  than  a  minimum 
or  more  than  a  maximum  number  of  directors, 
the  words  are  imperative,  not  merely  directory. 
Consequently,  a  forfeiture  of  shares  for  non- 
payment of  a  call  made  when  there  arelefes  than 
the  specified  number  of  directors  is  invalid.  In 
re  The  Alma  Spinning  Co.,  167 

4.  ^-—  directors :  claim  against  directors  for  mis- 
feasance :  claim  where  no  creditors :  lapse  of  time : 
companies  act,  1862,  s.  165] — The  position  of  a 
liquidator  making  a  claim  against  directors  under 
section  165  of  the  Companies  Act  for  misap- 
plication of  moneys  in  improperly  paying  a 
dividend  otherwise  than  out  of  profits,  is,  with 
regard  to  the  duty  of  promptituae,  the  same  as 
that  of  an  ordinary  claimant.  Where,  there- 
fore, the  liquidator  in  a  winding-up  which  com- 
menced in  1876  applied  in  1870  for  an  order 
agunst  directors  to  repay  a  dividend  dedared 


by  them  at  the  close  of  1872  and  paid  soon 
after,  the  application  was  dismissed  as  a  stale 
demand.  It  was  held  to  be  also  a  material 
fact  against  the  liquidator  that  there  were  no 
existing  unsatisfied  crediton,  except  one  who 
had  as  a  shareholder  received  the* dividend.  In 
re  the  Mammoth  CopperypoUs  qf  Utah,  1 1 

6. directors :  mirfieastmoe  :  private  partner* 

ship :  tranter  of  shares  by  vendor  to  directors: 
eubsequent  allotment  of  shtu^es  to  the  public :  the 
companiee  act,  1862,  s.  165] — ^In  January,  1874, 
an  agreement  was  entered  into  between  the  three 
owners  of  a  patent  and  R.,  whereby  R  was  to 
assist  them  in  forming  a  company  to  purchase 
the  patent  for  82,000l.,  and  R.  was  to  receive 
6,000/.  out  of  the  purchase-money  in  paid-up 
shares.  This  agreement  was  not  registered. 
In  March,  1875,  a  company  was  incorporated 
with  a  capital  of  50,000/.  in  shares  of  100/., 
to  adopt  and  carry  into  effect  an  agreement, 
dated  the  27th  of  February,  1875.  and  made 
between  the  three  patentees  of  the  one  part, 
and  a  trustee  for  the  company  of  the  other 
part,  for  the  sale  to  the  company  of  the  patent 
for  32,000/.  This  agreement  was  registered. 
The  company  waa  incorporated,  and  adopted 
the  agreement  of  the  27th  of  Fehnaary,  1875. 
Eight  persons  signed  the  memorandum  of  asso- 
ciation of  the  company,  namely,  the  three  pa- 
tentees, R.  and  three  other  gentlemen,  and  the 
solicitor  of  the  company,  all  of  whom,  except 
the  solicitor,  were  named  in  the  articles  as  the 
first  directors  of  the  company.  In  April,  1875, 
the  assignment  of  the  patent  to  the  company 
was  executed,  and  thereupon  the  directors  al- 
lotted and  issued  320  fully  paid-up  shares  to 
the  patentees,  one  of  whom  the  same  day 
executed  the  following  transfers  for  a  nominal 
consideration :  Thirty-five  shares  to  R»  in  part 
payment  of  his  6,000/.,  and   fifteen  shares  to 

.  each  of  the  other  three  directors,  partly  as  a 
bonus  and  partly  in  payment  of  moneys  ad- 
vanced by  them  respectively  to  develope  the 
patent.  The  above  transactions  ware  known  to 
all  the  eight  members  of  the  company,  and  it 
waa  at  first  intended  to  carry  on  business  as  a 
private  company,  and  not  to  admit  any  of  the 
public,  and  the  eight  original  members  continued 
to  be  the  only  members  of  the  company  until 
July,  1876,  when  the  directors,  finding  that  more 
funds  were  required  to  further  develope  the 
patent,  allotted  shares  to  five  persons  who  i^h 
plied  for  them  after  investigating  the  position 
and  affairs  of  the  company ;  but  the  agreement 
of  1874,  and  the  above  transfers  made  in  April, 
1875,  were  not  disclosed  to  them.  On  the  wind- 
ing up  of  the  company, — Held,  that  R.  and  the 
three  directors  could  not  be  made  liable  under 
the  165th  section  of  the  Companies  Act,  1862, 
to  repay  to  the  company  the  nominal  value  of 
the  shares  that  had  been  transferred  to  them  as 
above  mentioned.  7%«  Society  of  Practical 
Knowledge  v.  Abbott  (2  Beav.  559)  distinguished. 
In  re  The  BritUh  Seamless  Paper  Box  Co. 
{Lim,)  (App.),  497 
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6«  -*—  ftromoter :  secret  profit :  bankruptcy:  die- 
eharge :  proof :  "  WHiiquidaied  damagee  " :  **  debt 
iMCi^rred^^ime^ 

bankrupted  act  f  1869,  m.31  and  id] — The  Tendon 
to  a  company  agreed  to  gire  a  secret  profit  to  G., 
a  financial  agent  and  promoter  of  the  oompanj, 
and  Q-.  receiTed  such  profit  out  of  the  purchase- 
money  payable  to  the  vendors  without  the  know- 
ledge of  the  company.  The  company  brought  an 
action  against  G.  to  compel  him  to  account  for 
the  amount  of  the  secret  profit,  and  upon  cer- 
tain issues  which  were  directed  to  be  tried,  the 
Court  found  that  G.  was  a  promoter  of  the 
company,  and  that  a  large  sum  was  due  from 
him  under  the  undisclosed  agreement  with  the 
vendors.  G.'s  creditors  subsequently  passed 
a  resolution  under  the  Bankruptcy  Act,  1869, 
for  the  liquidation  of  his  affiurs  by  arrangement, 
a  trustee  was  appointed,  and  G.  was  granted 
his  discharge.  On  motion  for  judgment  on  the 
result  of  the  issues,— iTe^i,  that  the  company 
were  to  be  at  liberty  to  go  in  and  prove  in  G/s 
liquidation  as  creditors  for  the  sum  found  due 
6om  him,  such  sum  being  a  demand  arising  by 
reason  of  a  contract,  and  not  in  the  nature  of 
unliquidated  damages,  and  therefore  provable 
notwithstandinff  section  31  of  the  Bankruptcy 
Act,  1869.  Held  also,  that  the  sum  found  due 
from  G.  was  a  debt  "  incurred  by  means  of 
fraud  or  breach  of  trust "  within  the  meaning 
of  section  49  of  the  same  Act,  and  that  G.  was 
not  released  therefrom  by  his  discharge,  and  he 
was  therefore  ordered  personally  to  pay  the 
debt  to  the  company,  less  any  sum  they  might 
receive  under  his  liquidation.  I%e  Emma  SUver 
Mining  Co,  v.  Grants  449 

7. protpectua :  fraudulent  misrepresentation : 

promotion-money  .-formation  expenses :  contract : 
the  oompanies  act,  1867,  s,  38] — The  prospectus 
issued  by  the  promoters  of  a  projected  company 
stated  that  the  purchase-money  to  be  paid  by  the 
company  to  the  vendors  was  32,500«i,  of  which 
15,00(M.  was  to  be  paid  in  3,000  fully  paid-up 
shares,  and  that "  the  remuneration  of  the  di- 
rectors will  be  paid  by  the  shareholders,  and  it 
is  pro|)06ed  thai  they  should  be  paid  only  by  a 
commission  on  the  profits  made,  no  promotion- 
money  whatever  being  paid  to  tbem  by  the  com- 
pany, and  all  formation  expenses  being  paid 
by  the  vendors."  The  32,600/.  was  the  real 
price  originally  agreed  to  be  paid  to  the  vendors. 
Shortly  after  the  registration  of  the  company 
the  vendors,  who  were  two  of  the  first  directors 
of  the  company,  transferred  800  of  their  vendors* 
paid-up  shares  to  their  co-directors  in  pursuance 
of  an  understanding  which  existed  at  Uie  time 
the  prospectus  was  issued,  but  which  was  not 
disclosed.  The  shares  were  so  transferred  as 
promotion-money,  and  in  order  to  induce  them 
to  continue  directors.  In  an  action  by  a  share- 
holder against  the  directors,  claiming  damages, 
on  the  ground  that  he  had  Iwen  induced  to  take 
his  shsres  in  the  company  by  the  fraudulent 
misffspresentations  contained  in  Uie  above  para- 
gnpii  of  the  proi^acidut,  and  on  the  fiuth  of 


which  be  had  taken  his  shares, — Held  (per  Fry, 
J.,  and  the  Court  of  Appeal),  that  the  under- 
standing was  not  a  contract  within  the  38th 
section  of  the  Companies  Act,  1867,  and  that 
the  omission  to  state  it  in  the  prospectus  did 
not  make  the  latter  fraudulent  within  the  statute. 
Held  also  (but  reversing  the  decision  of  Fry, 
J.),  that  although  the  transaction  between  the 
vendors  and  their  co-directors  might  be  ground 
for  holdioff  them  liable  in  some  other  proceed - 
logs,  it  did  not  render  the  prospectus  fiilse  or 
fraudulent,  and  that  the  action  must  be  dis- 
missed with  costs.  Arkwrigkt  v.  Newbold 
(App.),  372 
**  Formation  expenses "  necessarily  include  pro- 
motion-moneys paid  to  persons  as  commission 
for  fioating  a  company ;  and  where  a  prospectus 
states  that  '*  no  promotion-money  will  be  paid 
by  the  company,  and  that  the  formation  ex- 
penses will  be  paid  by  the  vendon,**  it  must  be 
shewn,  in  order  to  prove  such  a  statement  fiilse, 
that  the  purchase  price  agreed  upon  has  been 
purposely  and  fraudulently  increased  for  the 
purpose  of  making  the  company  pay  the  pro- 
motion-money in  addition  to  what  was  under- 
stood to  be  the  real  price  between  the  parties. 
Ibid. 

8. shareholder  :  prospectus:  change  ofdirec' 

tors:  repudiation] — A.  applied  for  shares  in  a 
company,  on  the  faith  of  a  statement  in  the 
prospectus  that  G.  was  the  managing  director. 
Before  the  shares  were  allotted  G.  retired,  and 
another  director  was  appointed  in  his  place.  A. 
received  from  the  company  the  usual  letter  of 
allotment,  together  with  a  letter  informing  him 
of  the  chanse  which  had  taken  place  in  the  di- 
rection ;  and  at  once  wrote  to  the  company  with- 
drawing his  application  for  shares : — Held,  that 
A.  had  a  right  to  withdraw  his  application,  and 
that  his  name  must  beremoved  from  the  register 
of  shareholders.  In  re  The  Scottish  Petroleum 
Co.    Anderson's  Case,  269 

8.  I  shares :  dividends  out  of  capital :  repairs : 
depreciation :  loss  of  capital :  reserve  fund :  or'- 
dinary  shareholders:  pr^erence  shareholders: 
dividends  depending  on  profits  qf  particular 
year] — The  articles  of  association  of  a  tramway 
company  provided  that  "no  dividend  should 
be  declared  except  out  of  profits ; "  that  the 
directora  should,  with  the  sanction  of  the  com- 
pany, declare  annual  dividends  *'  out  of  profits,' 
and  that  the  directon  should,  before  recom- 
mending a  dividend,  set  aside  "  out  of  profits,** 
subject  to  the  sanction  of  the  company,  **  a  re- 
s<'rve  fund  for  maintenance,  repaira,  depreciation 
and  renewals.*'  For  several  years  previous  to 
the  year  1878,  no  proper  reserve  fund  had  been 
set  aside  by  the  company,  and  no  sufficient  sum 
had  been  expended  by  the  company  in  the 
maintenance,  repaira  and  renewals  of  their 
tramways,  so  that  in  the  year  1878  they  had 
become  much  out  of  repair.  The  company  had 
fo  tOTtBal  yean  prsTioua  to^  and  alao  fox  the 
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first  half-year  of,  1878  paid  dividendB  on  their 
ordinary  shares,  and  had  declared  a  dindend 
for  the  half-year  ending  the  Slst  of  December, 
1878.  Id  an  action  by  a  shareholder  to  restrain 
the  directors  from  paying  the  dividend,  and  it 
appearing  that  the  amount  available  for  the 
dividend  was  less  than  the  sum  required  for  the 
renewal  and  .  repairs  of  the  tramways, — Held, 
that  the  company  could  only  declare  a  dividend 
out  of  net  profits,  and  that  there  could  be  no  net 
profits  until  the  tramways  had  been  restored  to 
a  proper  state,  and  provision  for  that  purpose 
had  been  made  out  of  the  company's  assets ;  and 
an  injunction  was  accordingly  granted  to  re- 
strain the  directors  from  paying  to  the  ordinary 
shareholders  the  dividend  declared.  Certain 
preference  shares  had  been  issued  by  the  com- 
pany to  bear  a  preferential  dividend  "  dependent 
upon  the  profits  of  the  particular  year  only/'  A 
dividend  had  also  been  declared  on  the  prefer- 
ence shares  for  the  half-year  ending  the  Slst 
of  December,  1878,  but  the  directors  declined 
to  pay  the  same  until  the  capital  of  the  company 
had  been  restored  by  the  amount  previously  im- 
properly paid  away  in  dividends.  For  the  year 
1878  the  accounts  of  the  company  shewed  a  net 
profit,  after  making  due  provision  for  repairs, 
depreciation  and  renewals  and  to  place  the 
tramways  of  the  company  in  the  same  condition 
on  the  Slst  of  December,  1878,  as  they  were  in 
on  the  1st  of  January,  1878,  sufficient  to  pay 
the  stipulated  dividend  to  the  preference  share- 
holders : — Heldf  that  the  preference  shareholders 
were  co-adventurers  for  each  particular  year 
only,  and  inasmuch  as  the  accounts  for  the  year 
1878  shewed  a  net  profit  on  the  working  of 
that  year,  after  making  all  due  provision  for 
repairs,  depreciation  and  renewals,  sufficient 
for  the  payment  of  a  dividend  to  the  preference 
shareholders,  that  they  were  entitled  to  be 
paid  such  dividend  without  deduction,  and  that 
they  were  under  no  liability  to  recoup  the 
amounts  which  had  previously  been  improperly 
paid  away  in  dividends.  Dent  v.  The  London 
Tramways  Co.  (^m.^  190 

10.  Company  (continued) — winding-up :  contrihu' 
tory:  companies  acta,  1862,  8.  98  ;  1867,  e.  25  ; 
contract  to  take  shares :  set-off  in  respect  of  shares 
fiot  allotted  at  date  of  winding-uv] — Section  25 
of  the  Companies  Act,  1867,  nas  no  appli- 
cation in  a  question  in  a  winding-up  of  liability 
to  take  shares  wliich  were  never  allotted  by 
the  company.  Therefore  in  a  winding-up  effect 
was  given  to  an  unregistered  contract  which 
was  interpreted  as  entitling  a  person  to  set 
off  against  calls  on  shares  to  be  allotted  to 
him  moneys  to  become  due  to  him  for  work  done 
for  the  company,  no  shares  having  been  allotted 
to  him  before  the  winding-up.  In  re  The  Victoria 
Mansions  {Lim.).    Norton's  Case,  454 

11.  —  toiiMKfi^-ffp;  oonirihutory :  companies  act, 
1862:  life  inswranee:  articles  of  association: 
construction:  poUcy»holders'\ — Where  the  consti- 


tution of  a  life  insurance  societj  was  such  tliat 
participating  policy-holders  were  liable  as  eoo- 
tributories  after  shareholders,  it  was  held  on 
the  construction  of  the  articles  that  a  policy- 
holder who  had  assimed  his  policy  before  the 
windingHip  was  not  uable  as  oontribntoiy.  A 
re  The  Albion  Assurance  Society  ;  ex  parte  Brown 
714 

12.  '   winding-up :     contributory :    forfeited 

share  resold:  the  companies  act,  1867,  s,  25; 
set-off:  prepayment  of  call:  fraudulent  pre- 
ference\'  the  companies  act,  1862,  s.  164]~ 
Original  shares  that  have  been  forfeited  by  the 
company  for  non-payment  of  calls  can  be  resold 
by  the  (urectors  for  less  than  the  nominal  value 
without  a  contract  registered  in  accordance  with 
the  Companies  Act,  1867*  s.  25.  In  re  T%e  Ex- 
change Banking  Co.  {Lim,).  RamwelVs  Case,  827 

Calls  due  from  a  shareholder  who  is  also  the 
solicitor  of  the  company  may  be  set  off  against 
his  bill  of  costs.    Ibid. 

Directors  with  power  to  accept  payment  in  ad- 
vance of  calls  authorised  their  solicitor  R, 
who  was  a  shareholder,  to  pay  the  claims  of 
three  pressing  creditors,  amounting  to  250/. 
R.  paid  these  creditors  and  took  from  the 
directors  a  receipt  for  the  amount  "  in  pre- 
payment of  calls.  These  creditors  were  paid 
when  the  insolvency  of  the  company  was  ad- 
mitted but  before  the  presentation  of  the  wind- 
ing-up petition.  The  official  liquidator  having 
made  a  call  which  amounted  m  B.*s  case  to 
Z20l.,—Beld,  that  the  250^  was  a  valid  payment 
pro  tanto,  in  advance  of  calls,  and  was  not  a 
fraudulent  preference,  and  that  R.  was  only 
liable  for  the  balance.    Ibid. 

18. winding-up :  contributory :  purchase  by 

company  of  its  shares:  power  in  articles, 
render  of  shares :  reduction  of  capital: 
acts,  1862  to  1877,  table  A]^A  company 
incorporated  under  the  Companies  Act,  1862, 
was  empowered  by  its  mem<«andum  to  aequire 
a  particular  colliery  business  and  cany  on 
the  trade  of  coal  miners,  and  to  do  all  things 
conducive  to  the  attainment  of  the  above  object. 
One  of  the  articles  of  association  empowered  the 
directors  from  time  to  time  to  purchase  for  the 
company  any  shares  in  the  company  at  such 
price  as  they  should  think  reasonable.  SIttres 
so  purchased  might  be  dealt  with  by  the  dizeetozs 
as  if  they  had  never  before  been  issued.  The 
purchase- money  payable  by  the  company  for  any 
shares  so  purchased  might  be  paia  out  of  any 
assets  of  tne  company,  and  sndi  shares  mig^t 
be  transferred  to  the  company,  or  to  such  per- 
son as  they  should  determine.  Any  profit 
arising  on  the  re-issuing  or  subsequent  sale  of 
any  shares  purchased  for  the  company  were  to  be 
considered  as  profits  of  the  year  in  which  sodi 
shares  should  be  re-issued  or  sold  for  the  oobk- 
pany.  The  memorandum  contained  no  power 
to  purchase  the  shares.  An  arraufSBent  was 
made  in  1872  under  vhich  the  dizMtoia  pur- 
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ehaaed  the  shares  of  W.,  vho  eseevted  a  transfer 
of  them  to  the  company,  which  afterwards  ap- 
peared in  the  register  sent  to  the  Begistrar  of 
Joint^tock  Companies  as  the  holder.  Such 
arrangement  was  admitted  to  be  bona  fide,  and 
was  approyed  by  the  shareholders  at  a  special 
meeting.  In  1 879  the  company  was  ordered  to 
be  wonnd  np.  3^*^  ^'^  application  by  the 
liquidator  to  put  W.  on  the  list  of  contributori  es 
in  respect  of  the  shares  so  purchased  of  him, — 
Held  (rerersiog  the  decision  of  Jbssbl,  M.R.), 
that  the  purchase  being  authorised  b^  the  article 
was  valid,  notwithstanding  that  it  might  amount 
to  a  reduction  of  capital,  and  that  W.  having  by 
that  transaction  got  rid  of  his  shares,  and  having 
ceased  to  be  a  member  for  more  than  twelve 
months  before  the  winding-up,  could  not  be  put 
upon  the  list  of  contributories.  In  re  TKe  Drim-' 
fM  Silkstone  Cod  Co,  (Lim,);  ex  parte  Ward 
(App.),  387 

The  fact  that  the  article  was  in  terms  wide  enough 
to  authorise  a  trafficking  in  its  shares  constituted 
no  reason  for  impeaching  a  transaction  effected 
under  it^  which  was  confined  within  legal  limits. 
Ibid. 

The  only  right  of  a  creditor  of  a  company  is  to 
proceed  against  every  present  member  and  every 
pest  member  who  was  a  member  within  twelve 
months  before  the  commencement  of  the  winding- 
up,  and  who  were  such  members  must  be  tried 
in  the  same  way  as  if  there  were  no  winding-up. 
Ibid. 


14.  —  winding-up :  contributory:  shares  taken 
by  hnehand  in  name  of  wtfe] — D,  in  1864  ap- 
plied for  300  shares  in  a  bank,  100  in  his  own 
name  and  200  in  the  name  of  M.,  his  wife,  and 
paid  the  deposit  on  the  whole  300.  M.  was  igno- 
rant of  the  transaction.  D.  sabscribed  the  memo- 
random  and  articles  of  association  for  himself 
and  M.  and  paid  all  calls  on  the  shares.  The 
company  went  into  liquidation  in  1866,  and  D. 
died  soon  afterwards,  having  within  a  year 
from  the  winding-up  sold  and  transferred  140 

•  of  the  200  shares  allotted  to  M.  M.  was  placed 
on  the  A  list  in  respect  of  the  60  shares  and 
on  the  B  list  in  respect  of  the  140  shares,  and 
her  separate  estate  being  insufficient  to  meet  the 
calls,  the  liquidator  applied  to  have  the  B  list 
rectified  by  placing  the  executors  of  D.  thereon 
in  respect  of  the  140  shares : — Held,  that  as 
the  company  had  accepted  M.  as  a  shareholder 
and  there  had  been  no  concealment  of  the  nature 
of  the  transaction,  the  estate  of  D.  could  not  be 
charged.  In  re  The  London^  Bombay  and  Medi- 
terranean Bank  {lAm.),  557 


16. Vfindtng-up:  costs  :  contributory  summons  : 

representative  case]— The  ooets  of  a  representa- 
tire  contributory  summons  in  the  winding  up  of 
a  company  are  not  to  be  allowed  as  between 
solicitor  and  client.  Partes  Case  (Law  Rep.  1 0 
Eg.  622)  not  followed  on  this  point.  In  re  The 
Muiuai  Society,  400 


16*  —  wMiny^ :  easts  ordered  to  be  paid  to 
contributory  out  of  assets  of  company :  right  of 
contributory*s  solioitors  to  sue  in  name  of  com- 
pany to  recover  assets  for  payment  of  costs: 
jurisdiction  :  costs'] — Where  an  order  is  made  in 
a  winding-up  giving  persons  interested  in  the 
assets  of  the  company  leave  to  take  proceedings 
in  the  name  ot  the  company  on  giving  such 
indemnity  as  the  Court  shall  direct,  the  giving 
of  the  indemnity  is  a  condition  precedent  to  the 
institution  of  any  such  proceedings,  and  must 
be  the  subject  of  a  substantive  application  before 
such  proceedings  are  taken.  Such  leave  will 
only  be  given  to  creditors  or  contributories  of 
the  company.  Where,  therefore,  a  contributory 
obtained  an  order  that  his  taxed  costs  of  an 
application  in  the  winding-up  should  be  paid  to 
him  out  of  the  assets  of  the  company,  and  the 
contributoiy  having  become  banl^pt,  and  the 
liquidators  of  the  company  alleging  that  they 
had  no  assets  to  meet  suon  costs,  the  solicitors 
obtained  an  order  that  on  giving  such  indemnity 
as  the  Court  should  direct  they  might  bring  an 
action  in  the  name  of  the  company  against  the 
former  directors  and  promoters  of  the  company 
with  a  view  to  increase  the  assets  in  the  winding- 
up,  and  forthwith  commenced  such  an  action ; 
on  an  application  by  the  defendants  in  the 
action, — Held,  on  appeal,  that  the  order  giving 
leave  to  bring  the  action  must  be  set  aside,  and 
all  proceedings  in  the  action  must  be  stayed,  on 
the  grounds,  first,  that  the  giving  of  the  in- 
demnity was  a  condition  precedent  which  had 
not  been  complied  with ;  and,  secondly,  that 
the  order  itself  was  made  without  jurisdiction, 
as  the  solicitors  were  not  persons  interested  in 
the  assets  of  the  company.  Held  also,  that  the 
solicitors  must  pay  the  costs  of  the  defendants 
and  of  the  liquidators  as  between  party  and 
party.  The  Cape  Breton  Co.  {Lim.)  v.  Fenn 
(App.),  321 


17. 


winding-up:  distress:  commencement 


appointment  of  liquidator:  compulsory  order 
the  companies  act,  1862,  m.  87,  130,  133, 163 
the  judicature  act,  1875,  s.  10.*  the  bankruptcy 
act,  1869.  s.  34] --The  10th  section  of  the 
Judicature  Act,  1875,  does  not  import  into  a 
winding-up  the  34th  section  of  the  Bankruptcy 
Act,  1869,  so  as  to  enable  a  landlord  to  dis- 
train after  the  commencement  of  a  winding-up 
for  rent  due  to  him  from  the  company.  Thomas 
V.  The  Patent  Lionite  Co,  (App.),  544 

The  appointment  of  a  voluntary  liquidator  is  not 
neoessaiy  to  give  effect  to  a  voluntary  winding- 
up  for  the  purposes  of  the  163rd  section  of 
the  Companies  Act,  1862.    Ibid. 

A  compulsory  order,  which  **  supersedes  "  a  volun- 
tary winding-up  as  from  the  date  of  such  order, 
does  not  thereby  entirely  put  an  end  to  every- 
thing previously  done  und«r  the  voluntary  wind- 
ing-up.   Ibid. 

Where,  therefore,  landlords,  after  the  commence- 
ment of  the  voluntary  winding-up  of  the  com- 
pany, but  before  the  date  of  the  compulsory 
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order,  distrained  for  rent  due  to  them  prior  to 
the  commencement  of  the  voluntary  winding-np, 
— Held,  that  the  distress  vas  invalid,  no  special 
grounds  being  shewn  why  the  judicial  discre- 
tion rested  in  the  Court  under  the  87th  section 
of  the  Companies  Act,  1862,  should  be  exercised 
in  their  favour.    Ibid. 


18.  Company  (continued) — tmnding^p  :  distress: 
mortgage:  companies  actf  1862,  ss^  87,  138,  163] 
— An  application  in  a  winding-up  under  super- 
vision  by  mortgagees  for  leave  to  distrain  under  a 
power  in  their  mortgage  for  interest  due  before 
the  winding-up  was  refused.  In  re  Browne  Bailey 
and  Dixon  (lAm.) ;  ex  parte  Roberts  and 
Wright,  738 

\Q,  .—-mnding-up:  distress:  rent:  companies 
act,  1862,  M.  87,  163]~The  lessor  of  a  eoal 
mine  to  a  company  had  power  when  the  rent 
was  in  arrear  to  stop  the  working  and  enter. 
On  the  winding  up  of  the  company  the  liqui- 
dator continued  the  working  after  notice  from 
the  lessor  to  cease  or  pay  the  rent  in  arrear : — 
Held,  that  the  landlord  was  entitled  to  be  paid 
the  full  rent  in  arrear,  or  distrain.  /•  re  The 
SU ketone  and  Dodsworth  Coal  and  Iron  Co,; 
ex  parte  Perkins,  444 

20. winding-up  :  distress :  rent :  companies 

act,  1862,  ss,  87,  163;  apportionment  act,  1870, 
s.  21 — The  landlord  of  premises  occupied  by 
the  liquidator  for  carrying  on  business  during 
winding-up  was  held  entitled  to  payment  in 
full  of  the  apportioned  rent  in  respect  of  the 
time  subsequent  to  the  presentation  of  the 
petition  on  which  the  winding-up  order  was 
made.  In  re  'Ihe  South  Kensington  Co-operative 
Stores  (Lim,)  ;  ex  parte  Seymour,  446 

21. winding-up :  petition  of  company:  wishes 

of  majority  of  creditors:  companies  act,  1862, 
«.  01] — A  company  admitting  ita  present  inability 
to  pay  its  debts  presented  a  petition,  asking  to 
have  the  voluntary  winding-up,  which  had  been 
prenously  resolved  upon,  continued  under  the 
supervision  of  the  Court.  No  creditor  supported 
the  petition .  A  nuy'ority  of  the  creditors  opposed, 
and  asked  for  a  compdsozy  order.  The  Court, 
out  of  regard  to  the  wishes  of  the  majority 
(Companies  Act,  1862,  s.  91),  adjourned  the 
petition  for  a  fortnight,  in  order  to  enable  them 
to  present  a  petition  of  their  own  asking  for  a 
compulsory  order.  In  re  The  Electric  and 
Magnetic  Co.,  491 

Where  a  petition  is  presented,  asking  for  a  super- 
vision order,  or  "such  other  order  as  to  the 
Court  shall  seem  meet,"  the  Court  has  the 
power,  if  the  petitioner  be  willing,  to  make  an 
Older  for  a  compulsory  winding-up.    Ibid. 

22.  winding-up  :  praetus:   action  against 

unregistered  company:  order  for  payment  of 
costs  of  action ;  stay  of  execution  refused :  the 


eompoMies  act,  1862,  «f.  85,  119,  199,  801, 
204;  the  judicature  aet,  1873,  «.  25,  mb-as,  4 
and  5] — Where  the  plaintiff  in  an  aetioo 
obtains  judgment  with  cofts  against  the  prin- 
cipal d^endant,  and  a  formal  hot  neecamy 
party  to  the  action  has  been  made  a  co- 
defendant  and  is  entitled  to  his  cottm  of  the 
action,  the  proper  practice  now  ia  to  make  a 
direct  order  on  tne  principal  defendant  to  pay  the 
coats  of  such  co-aefendant,  and  not  to  dirKt 
the  plaintiff  to  pay  such  ooets  and  to  have  them 
over  again  against  the  principal  defendant.  The 
words  "  being  wonnd  up "  in  the  204th  aeeticB 
of  the  Companies  Act,  1862,  mean  **  in  course  of 
being  wound  up,**  and  the  effect  of  that  and  of 
the  190th  section  is  to  import  into  the  wind- 
ing up  of  an  unregistered  company  all  the  pro- 
risions  of  the  Act  relating  to  the  winding  up 
of  companies  by  the  CoorL  Where,  therefore, 
there  was  a  pending  winding-up  petition  agaiast 
an  unregistered  company,  the  Court*  in  the 
exercise  of  its  judicial  discretion,  nnd»  the 
85th  section,  allowed  an  execution  for  oo^ts 
a^inst  the  companv  to  be  proceeded  with,  the 
oraer  for  payment  naving  been  made  after  the 
presentation  of  the  petition  through  the  lades 
of  the  company,  and  the  position  of  the  execntioD 
creditor  having  been  materially  affected  by 
the  order.  Rudow  v.  7%e  Great  Britaist  Mutual 
lAfs  Ass.  Society  (App.),  604 

28.  winding-up:     practiee :     n^umeHam: 

jurisdiction  to  restraim  prteeutaHon :  eotoeat 
company :  creditor:  disputed  debf^Thib  Cooit 
has  jurisdiction  to  restr<iin  by  injunction  a 
person  claiming  to  be  a  creditor  of  a  company 
from  presenting  a  petition  tb  wind  up  the  com- 

Sany  in  the  case  of  a  homafide  dbpnte  as  to  the 
ebt,  and  where  the  company  is  proved  to  be 
solvent.  The  Cerde  Restaurant  dstiglione  Co, 
T.  Lavery,  887 


24.  —  winding-up :  practice :  injunction : 
gagee:  exercise  of  power  of  sale:  interim  w- 
junction]— Where  a  mortgagee,  who  was  also  a 
shareholder  in  the  company,  filed  a  petition  for 
winding  up  the  company,  alleging  that  if  the 
business  were  sold  as  a  goiue  ooDceni  then 
would  be  assets  to  return  a  dividend  to  the 
shareholders,  but  that  there  were  at  present  no 
assets  available  for  payment  of  his  debt  except 
the  lease,  plant  and  machinery,  which  could  not 
be  sold  without  stopping  the  bnsiness, — Held, 
that,  as  mortgagee  of  the  lease,  plant  and 
machinery,  he  ought  to  be  restrained  firom 
exercisinjg  his  power  of  sale  till  the  hearing  of 
the  petition.  In  re  The  Cambrian  Miming  Cb. 
(Lhn.);  ex  parte  Fell^  886 

26.  — —  winding-up  :  praeOee  :  imterrogmteries : 
public  officer:  dooumente :  rules  of  courts  order 
XXXI,  rules  1  and  4]— The  provisions  of  Older 
XXXI.  of  the  Rules  of  Court  with  regard  to 
discovery  are  applicable  to  piocesdings  in  a 
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winding-up,  and  leave  will  be  given  to  serve 
inteiTOgatories  on  a  public  officer  or  other 
member  of  a  company  carrying  in  a  claim  in 
a  winding-up,  wnere  the  Judge  is  satisfied 
that  such  public  officer  or  memb«tr  is  likely  to 
be  able  to  give  the  infDrmation  required.  Lt 
re  The  Alexandra  Palaoe  Co.,  7 

26.  —  foindina-up  :  proof:  ooste :  companies 
act,  1862  ;  order  of  1662,  rule  27  .*  coneoUdated 
order  XL.  rule  24] — A  creditor  claimed  to  prove 
in  a  winding-up  for  sums  parts  of  which  were 
allowed.  The  liquidator  made  a  claim  against 
the  creditor,  which  was  disallowed : — Held,  that 
eosta  of  the  creditor  so  fkr  as  they  resulted 
from  his  own  claim  were  to  be  added  to  his 
debt,  and  so  far  as  they  resulted  from  the 
claim  of  the  liquidator  were  to  be  paid  in  full 
out  of  the  assets  of  the  company.  In  re  The 
I/mOtard  DepotU  Bank;  ex  parte  The  Lombard 
Buildmff  Society,  749 


his  other  debts  applies,  under  section  10  of  the 
Judicature  Act,  1875,  to  a  company  in  liqui 
dation.    In  re  The  Aseoeiaiion  of  Land  Financiere 
(Lim.),  201 


27. 


winding-up :    proof:    fuUy    paid-up 


sharee  :  proof  for  breach  of  contract  to  allot]—' 
A.,  the  holder  of  debentures  of  a  limited  com- 
pany, by  arrangement  with  the  company  ex- 
changed his  oebentures  for  shares  in  the 
company,  which  were  issued  to  him  as  fully  paid 
up.  No  contract  in  writing  in  respect  to  the 
shares  was  ffied  with  the  Registrar  of  Joint- 
Stock  Companies,  as  required  by  section  25  of 
the  Companies  Act,  1867,  and  accordingly,  in 
the  winding  up  of  the  company,  A.  was  held 
liable  as  contributory  in  respect  of  the  shares 
as  unpaid  shares:— ITsU,  that  A.  was  entitled 
to  prove  in  the  winding-up  against  the  company 
for  damages  in  respect  of  their  breach  of  con- 
tract in  not  issuing  to  him  fully  paid-up  shares. 
In  re  The  Great  Australian  GM  Mining  Co, 
Appleyar^s  Case^  654 
Mudforis  Case  (49  Law  J.  Rep.  Chane.  452 ;  Law 
Rep.  14  Ch.  B.  684)  followed.  Houldtworth  v. 
The  City  of  Glasgow  Bank  (Law  Rep.  5  App. 
Cas.  817)  distinguished.    Ibid. 

28.  — -*  windina^p:  proof:  policy  of  fire  insu' 
ranee:  fire  after  winding-up,  and  before  time 
fixed  for  sending  in  claims :  companies  act,  1862, 
«.  168 :  rule  2d  of  orders  of  I^'oveniber,  1862  :pudi' 
eatureaet,  1875,  s.  10] — The  holder  of  a  policy  of 
assurance  against  fire  granted  by  a  limited  com- 
pany, and  which  is  current  at  the  date  of  the 
winding  up  of  the  company,  is  entitled  to  prove 
for  the  Aill  amount  of  his  policy,  where  a  loss 
by  fire  exceeding  such  amount  occurs  after  the 
winding-up  and  before  the  time  fixed  for  sending 
in  claims  against  the  company.  In  re  The 
Northern  Comities  rf  England  Fire  Ins.  Co, 
(Lim.),  273 

28. winding-up :  proof:  salaries  qf  clerks : 

bankruptcy  act,  1869,  s.  32.  sub-s.  2  ;  judicature 
act,  1875,  «.  10] — The  rule  in  bankruptcy  giving 
clerks*  salaries  due  from  the  bankrupt  (Bank- 
ruptcy Act,  1869,  8.  32.  sub-s.  2)  priori^  over 
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80. 


winding-up:  proof:    secured   credit nr : 


mistake  as  to  value  qf  security:  Judicatitre  act, 
1876,  «.  10  ;  hankmpfoy  rules,  1870,  rules  90- 
101 :  companies  act,  1862, «.  107]— Rules  90-yH 
of  the  Bankruptcy  Rules,  1870,  are  by  section 
10  of  the  Judicature  Act,  1875,  made  ap- 
plicable to  the  winding  up  of  companies.  A 
secured  creditor  of  a  comp}iny,  on  account  of  a 
mistaken  estimate  of  its  value,  elected  to  stand 
upAQ  his  security.  Having  subsequently  dis- 
covered its  true  value  ho  sought  to  prove  for 
his  debt,  after  giving  credit  for  the  value  of  the 
security: — Held,  that  he  was  entitled  to  do  a), 
provided,  no  dividend  already  declared  was  dis- 
turbed, this  being  his  right  under  rules  99-101 
of  the  Bankruptcy  Rules.  1870.  In  re  Kit  Hill 
Tunnel  {Lim.)  ;  ex  parte  Williams,  303 

81.  —  winding-up  :  proqf:  secured  creditor  : 
execution  creditor:  the  bankruptcy  act,  1869, 
s.  87:  the  judicature  act,  1875,  s.  10]— The 
10th  section  of  the  Judicature  Act,  1875, 
merely  abrogates  the  old  rule  which  obtained  in 
Chancery  in  the  administration  of  assets  of  de- 
ceased persons,  and  in  the  liquidation  of  com- 
panies, that  a  creditor  holding  security  for  his 
debt  was  entitled  to  prove  for  the  whole  of  his 
debt,  without  making  any  deduction  in  respect 
of  his  security — provided  he  did  not  receive  in 
the  whole  more  than  twenty  shillings  in  the 
pound  for  his  debt — and  substitutes  therefor  the 
rule  in  "bankruptcy,  that  a  secured  creditor  can 
only  prove  for  the  balance  of  his  debt  aft«*r 
realising  his  security  or  giving  credit  for  ite 
value.  The  section  does  not  introduce  any  of  the 
rules  in  bankruptcy  as  to  the  avoidance  of  se- 
curities any  more  than  it  introduces  the  bank- 
ruptcy rules  as  to  fraudulent  preference  or  order 
and  disposition.  Where,  therefore,  a  judgment 
creditor  of  a  company  issued  a  fi.  fa.,  under 
which  the  sheriff  seized,  but,  before  sale,  h  peti- 
tion was  presented  against  the  company,  on 
which  a  winding-up  order  was  subsequently 
made, — Held  (affirming  the  decision  of  Mauns, 
V.C.),  that  the  judgment  creditor  was  a  secured 
creditor  of  the  company.  In  re  The  Printing 
and  numerical  Registering  Co.  (47  Law  J.  Rep. 
Chanc.  580 ;  Law  Kep.  8  Ch.  D.  686)  overruled ; 
In  re  Richards  f  Co.  (48  Iaw  J.  Rep.  Chanc 
555;  Law  Rep  11  Ch.  D.  676)  approved  and 
followed.  In  re  The  Withernsea  Brick  Works 
{Lim.)  (App.),  186 

82. winding'^:  witness:   companies  act, 

1862,  s.  115:  contribu/on/] — An  order,  allowing 
contributories  to  attenct  the  examination  of 
witnesses  by  the  official  liquidator  and  further 
examine  them,  was  enforced.  Bi  re  The  Silk- 
stone  and  Dodsworth  Coal  and  Iron  Co.  (Lim.), 
WhUwortV   Case,  752 
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CHANCEEY  DIVISION. 


[N.S. 


.         evidence .  oompanies  clauses  act :  certificate 
of  execntion  of  worki.    See  Etibbncb,  2. 

«^  similaritj  of  name :  registration :  injunction. 
See  Injunction,  1,  2. 

.^_  'winding-up :  practice :  leave  to  appeal  after 
time  expired.    See  Piucticv,  6. 

Compoiitioii.    See  Baitkbuftct,  5-9. 

Condition — rettraini  of  marriage:  wiU:  devise 
of  real  estate:  condition  sul>sequefU:  validity] — 
Testatrix  devised  real  estate  to  her  brother  for 
life,  with  remainders  in  favour  of  his  wife  and 
his  sons,  dauj^hters  and  issue  in  tail,  with  re* 
mainder  in  favour  of  the  plaintiffs ;  and  provided 
that  if  her  brother  should  have  married  or  should 
thereafter  marry  a  domestic  servant,  or  a  person 
who  was  or  had  been  a  domestic  servant,  then 
the  devises  in  favour  of  her  brother,  his  wife, 
sons,  daughters  and  issue,  should  be  void,  and 
that  the  estate  should  go  over  as  in  default  of 
issue  of  her  brother.  After  the  testatrix's  death, 
her  brother  married  a  domestic  servant : — Held, 
that  the  condition  was  valid,  and  that  the  gift 
over  took  effect.    Jenner  v.  Turner,  161 

precedent:  marriage  with  consent  of  guar- 
dians.   See  Will,  1. 

Confliot  of  Law— domicile:  administration.    See 

AOMTKISTILITXOK,  1. 

Coniolidation.    See  Mobtoaob,  6, 18.  * 
Oonitmotlve  Hotico.    See  Mobtqagb,  7.  8. 

Contempt  of  Court  —  issue  of  advertiaements : 
motion  to  commit] — Pending  an  appeal  from 
a  judgment  pronouncing  in  favour  of  the  va- 
lidity of  a  patent  owned  by  the  plaintiffs,  ad- 
vertisements were  issued  in  a  newspaper — one 
asking  for  funds  to  carry  on  the  appeal  on  the 
ground  that  the  action  was  a  test  action  in 
which  the  trade  generally  were  interested,  and 
the  other  offering  a  reward  of  100/.  to  anyone 
who  could  produce  documentary  evidence  that 
the  art  of  nickel  plating  was  carried  on  before 
a  certain  date.  Motion  to  commit  the  printers 
of  the  newspaper  for  contempt  of  Court  was 
dismissed  with  costs.  77te  Piating  Co.  (Lim.) 
V.  Farqitharson  (App.),  406 

Pool  V.  Sacheverd  (IP.  Wms.  675)  questioned. 
Ibid. 

Motions  to  commit,  when  there  is  no  intention  to 
ask  for  committal,  but  merely  for  an  apology 
and  costs,  will  be  discouraged,  and  no  costs  of 
such  motions  will  be  given.    Ibid. 

arrest  abroad  under  warrant.    See  Extba- 

DiTtoK  Act. 


Contingent  Semniader.    See  Wnx,  2. 

Contribntlon.     See   Costs,  5 ;    Pbixcipal   ajto 
Subbtt,  1,  2. 

Contribntory.    See  Coxpakt,  10-.15. 

Conyenion.  See  Bvsbaxd  akd  Wii^  4 ;  LrvAcr, 
2 ;  Pabtition,  2 ;  Powbb,  2. 

CopyziglLt— MMOspopsr.'  regtttration:  newspaper 
article:  author:  ii^wnetion  :  copyright  act,  1842, 
5^6  Vict,  c,  45.  s.  18]— A  newspaper  is  a 
"  periodical  work  "  or  '*  book  "  within  the  mean- 
ing of  the  18th  section  of  the  Copyright  Act, 
1842,  and  requires  to  be  registerea  under  that 
Act  in  order  to  give  the  propriet(»  a  copyri^t 
in  its  contents  and  a  right  to  sue  in  respect 
of  the  piraqr  of  any  article  therein.  The 
proprietor  must,  moreover,  shew  that  the  article 
m  question  was  composed  on  the  terms  that  the 
copyright  therein  snould  belong  to  him  and 
that  he  had  paid  the  author  for  his  services. 
Walter  t.  ffowe,  621 

Cox  V.  The  Land  and  Water  Jonmal  Commy  (39 
Law  J.  Rep.  Chane.  152 ;  Law  Aep.  9  fiq.  324) 
not  followed.    Ibid. 


2. title  of  hook :  trade-mark :     ^      ^ 

of:  periodical :  registratton  :  copyright  odf,  1842 
(5  #  6  Viet.  0,  i6\ss.  16, 17,  18]— D.  brought 
an  action  for  an  injunction  xeetraining  T.  firom 
using  the  words  "  Splendid  Miaeiy"  as  the  title 
of  a  novel,  on  the  ground  that  D.  was  the  regis- 
tered proprietor  of  the  copyright  in  that  title. 
The  same  title  had  been  used  for  a  norel  pub- 
lished in  1801.  There  was  no  evidenee  that 
the  author  of  the  stoiy,  in  the  title  of  which  D. 
claimed  the  copyright,  had  invented  the  title, 
or  that  he  had  not  himself  copied  it  from  the 
earlier  novel:— HHd  (reversing  Bacon,  V.C), 
that  there  was  no  copyri^t  in  the  wordi 
I' Splendid  Misery,"  neither  the  combination 
itself,  nor  yet  the  adoption  of  that  combination 
as  the  title  of  a  novel,  being  new  or  original ; 
and  that,  independently  of  Uieee  groonds,  the 
want  of  evidence  of  invention  on  the  pait  of 
the  author  of  the  plaintiff's  story  would  have 
disentitled  the  plaintiff  to  relief.  To  entitle 
a  work  to  the  protection  of  copyright  it  must 
be  original,    Dicks  v.  Yates  (App.),  809. 

Per  JsssitL,  M.R.,  and  Jaios,  L.J. :  **  Then  can 
be  in  general  no  copyright  in  the  title  or  name 
of  a  book."  There  may  be  a  trade-mark  in  a 
title,  and  an  action  for  fraud  will  lie  against  a 
person  using  the  title  of  a  book  alreadv  pub- 
lished for  the  purpose  of  passing  off  snca  book 
as  that  of  a  former  author.    Ibid. 

Wddon  V.  Dicks  (48  Law  J.  Bep.  Chanc  201 ; 
Law  Bep.  10  Ch.  D.  147)  observed  upon.    Ibid. 

Copyright  and  trade-mark  distinguished.    Ibid. 

D.  was,  on  the  8th  of  June,  1869,  registered  at 
Stationers'  Hall  as  the  proprietor  and  publisher 
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of  a  periodical  called  Every  Week.  The 
date  of  the  first  publication  of  Every  Week 
waa  the  8th  of  July,  1869.  D.  published  the 
story,  "Splendid  Misery"  in  Every  Week^  in 
six  parts,  the  first  part  being  published  in 
the  weekly  issue  of  the  SOth  of  December, 
1874,  and  the  last  part  in  that  of  the  5th  of 
February,  1876.  On  the  25th  of  September, 
1879,  D.  registered  himself  as  the  proprietor 
and  publisher  of  the  copyright  in  a  novel  or 
work  called  *' Splendid  Misery;  or  Enst  Knd 
and  West  End ; "  and  gave  the  30th  of  Decem- 
ber, 1874,  as  the  date  of  first  publication : — 
Held,  that  the  first  registration  was  void,  being 
made  before  the  first  publication  of  the  serial, 
but  that  the  second  was  sufficient  to  protect  the 
copyright  (if  any)  in  the  title  of  D.'s  stoiy. 

A  registration  of  the  first  part  of  a  story  is  not 
less  a  registration  of  such  first  part  because 
the  subsequent  parts  haye  been  published. 
Ibid. 

The  notice  of  objection  required  to  be  given  by 
section  16  of  5  &  6  Vict.  c.  45,  is  sufficiently 
given  if  given  on  the  pleadings.    Ibid. 

Coita — administration:  executors:  action  by  re- 
siduary  legatee :  rules  qf  court,  1875,  orders  III. 
rule  8,  JTk.  ruU  I] — A  residuazy  legatee  ob- 
jected to  certain  items  in  accounts  furnished  by 
the  executors,  amounting  in  all  to  about  lOO/!., 
and  issued  a  writ  for  an  account  speciidly 
indorsed  under  Order  HE.  rule  8,  and  payment 
of  the  balance.  An  account  was  taken  under 
Order  XV.  rule  1  without  any  pleadings  being 
delivered,  and  the  chief  clerk  disallowed  all 
the  items  objected  to,  end  made  his  certificate 
accordingly  i^-Held,  that  the  executors  must  pay 
the  costs  of  the  action.  In  re  Raddyffe.  Pearce 
V.  Raddyffe.    De  Foe  v.  Raddyffe,  317 

2. administration :    executors  appearing   by 

same  solicitor:  defaulting  executor:  costs]— Two 
executors  in  an  sbdministration  suit  appeared  by 
the  same  solicitor,  to  whom  they  had  given  a 
joint  retainer.  One  of  them  was  a  debtor  to  the 
estate,  and  subsequently  became  bankrupt: — 
Held,  as  to  the  costs  incurred  by  them  prior  to 
the  bankruptcy,  that  the  solvent  executor  was  to 
be  allowed  onlv  his  own  proportion  of  them  out 
of  the  fund ;  the  de&ulter's  proportion  of  those 
costs  being  set  off  against  the  debt  due  from  him. 
But  the  costs  incurred  subseqnentlv  to  the  bank- 
ruptcy were  allowed  in  ftilL  Watson  v.  Row 
(43  Law  J.  Rep.  Chanc.  664;  Law  Rep.  18  £q. 
680)  dissented  from.   Smith  v.  Dale,  352 

8. administration :  will :  intestacy  as  to  real 

estate^ — A  testatrix  gave  certain  legacies,  and 
died  intestate  as  to  her  residuary  personalty,  and 
as  to  her  real  estate : — Held,  that  the  entire  costs 
of  an  ^  action,  brought  by  the  heir-at'law,  to 
administer  the  real  and  personal  estate,  were 
payable,  primarily,  out  of  the  residuary  per- 
sonal estate.  In  re  Middleton.  Thompson  v. 
Harris^  525 


4. enquiry :  practice] — The  costs  of  an  en- 
quiry were  reserved  in  order  to  keep  the  control 
over  undue  expense  with  the  Judge.  Sla^k  v. 
The  Midland  Rail.  Co.,  196 


6.^ jurisdiction:  contribution]- -Thete  is    no 

jurisdiction  to  enforce  contribution  in  respect 
of  costs  between  defendants  to  an  action  iu  a 
separate  action.    Middleweek  v.  Dearsley,  777 

6.  —  taxation :  abandoned  motion :  discou' 
tinuance  of  action:  unfinished  affidavith  or 
pleadings] — Upon  taxation  of  the  costs  of  a 
motion  where  a  notice  of  withdrawal  is  given, 
the  Taxing  Masters  will  allow  the  costs  of  all 
work  in  preparing,  briefing  or  otherwise,  relating 
to  affidavits  or  pleadings,  reasonably  and  pro- 
perly and  not  prematurely  done,  down  to  the  time 
of  the  giving  of  the  notice  which  stops  the  work ; 
but  the  Taxing  Masters  will  have  regard  to 
the  circumstances  of  each  case,  and  wiU  decide 
whether  the  work  was  reasooable  and  proper, 
and  whether  the  time  for  doing  the  same  had 
arrived.  The  same  principles  will  be  applied 
in  taxing  costs  on  a  discontinuance  of  an  action, 
and  the  practice  in  that  respect  has  not  been 
altered  since  the  Judicature  Acts.  Harrison  v. 
Leutner,  264 


7.  —  taxation :  copies  of  documents :  mortgagee 
or  trantferee] — A  mortgagee  or  transferee  of  a 
mortgage,  who  is  being  paid  of^  has  a  right,  until 
the  transaction  is  completed,  to  keep  one  fair 
copy  of  the  draft  deed  of  reconveyance  or  transfer 
only,  and  to  charge  the  mortgagor  for  making 
it ;  but  on  payment  off  he  is  bound  to  hand 
over  that  and  all  other  copies  of  documents  re- 
lating to  the  property  to  the  mortgagor.  In  re 
Wade  and  Ihomas  {soliciiors),  601 


8.  —  taxation  :  evidence:  affidavit  of  increase: 
Judicature  act,  1875,  «.  21 ;  order  on  costs,  rule 
28]— The  recitals  in  a  judgment  in  the  Chancery 
Division  were  held  sufficient  evidence  for  the 
purpose  of  taxation,  without  an  afiidavit  of  in- 
crease.   Smith  V.  Day,  333 


8.  ^—  taxation :  solicUor  and  client  costs :  plaint 
on  equity  side  qf  county  court:  taxation  by 
chancery  division :  solicitors  act,  1 843,  s.  37  .* 
county  court  acts,  1856,  m.  35  and  36,  and  1875, 
s.  8:  county  court  rules,  1875,  order  XXX VL 
rule  1]— The  Chancery  Division  has  jurisdiction 
to  tax  under  the  37th  section  of  the  Solicitors 
Act«  1843i  the  solicitor  and  client  costs  of  any 
proceeding  on  the  equity  side  of  a  County  Court 
where  the  amount  involved  exceeds  a  sum  of 
20/.,  the  jurisdiction  conferred  by  that  Act  not 
being  taken  away  by  the  subsequent  County 
Courts  Act  or  the  County  Court  Rules.  In  r§ 
Worth,  262 


CHANCEBY  DIVISION. 


[H.S. 


10.  Coita  (oontinned) — taxation:  third  party: 
taxation  (u  between  solicitor  and  client:  party 
aftd  party  costs  :  solicitors  act,  1843, «  3i<] — The 
soliciturs  of  a  company,  on  the  withdrawal  of  a 
petition  for  its  winding-up,  gare  the  petitioners' 
solicitors  a  wri  tten  undertaking  "  to  pay  all  proper 
costs  and  charges  incident  to  and  recoverable 
under  the  petition,  such  costs  incase  of  difference 
to  be  taxed."  The  petitioners*  solicitors  subse- 
quently delivered  their  bill  to  the  solicitors  of 
the  company,  but  they  were  unable  to  agree  the 
amount.  The  company  subsequently  obtained  an 
order  of  course  under  section  38  of  the  Solicitors 
Act,  1843  (the  third  party  section),  for  the  taxa- 
tion of  the  bill : — Heldf  on  motion  to  discharge 
the  order,  that  the  undertaking  was  one  to  pay 
party  and  party  costs,  that  section  38  of  the 
Solicitors  Act,  1843,  referred  duly  to  the  taxa- 
tion of  solicitor  and  client  costs,  that  the  com- 
pany were  not  third  parties  within  the  aeo- 
tion,  and  that  the  order  was  therefore  irregular 
and  must  be  discharged  with  costs.  In  re 
Hartley  (30  Beav.  620)  considered  and  explained. 
In  re  Grundy ,  Kerskaw  f  Co.,  467 

Semhle,  that  if  on  a  party  and  party  taxation, 
where  the  party  taking  the  taxation  pays  the 
costs,  the  solicitor  whose  bill  is  under  taxation 
delivers  an  extortionate  bill  with  the  view  of 
increasing  the  costs  of  taxation,  the  Taxing 
Master  has  a  discretion  and  can  report  the 
circumstances  specially,  and  the  Court  has  au- 
thority in  such  a  case  not  only  to  deprive  the 
solicitor  of  his  costs,  but  also  to  make  him  pay 
the  costs  of  taxation.    Ibid. 


administration  action :  intestacy  as  to  real 


under  an  off  liMnoe  authorisiiig  the  waX%  of  bear 
not  to  be  drunk  on  the  premises.  Tke  Lomitam 
and  Suburban  Land  and  Bniiding  Co,  t.  Fidi 
(App.),  549 

2. breach:  construction:  "beerkomse^:   em- 


estate.    See  Administration,  2. 


defendant  ordered  to  pay  costs  to  co-defen- 


dant.   See  Company,  22. 

priority :  solicitor's  lien.    See  Solicttob,  2, 

proof  in  winding-up.    See  Company,  26. 

sequestration  for.    See  Fbacticb,  23. 

trustet'S,  allowance    of.     See   Tbuot  and 

Trustbb,  6. 

—  winding-up.    See  Company,  15,  16. 

Countar-olaim.    See  Practicb,  16. 

Oouuty  Court — appeal:  time.  See  Banxsuftct, 
17. 

taxation  of  eosts.    See  Cons,  9. 

OoTvnaat— ^socA  .*  "  beershop"  :  off  lioence]^^A 
covenant  that  no  building  to  be  erected  on  a 
plot  of  land  should  be  used  as  a  "  public-house, 
tav«^rn  or  beershop,"  was  held  to  be  broken  by 
the  sale  in  a  shop  erected  on  that  land  of  beer 


dence :  technical  term"] — ^The  sale  of  beer  not  to 
be  drunk  on  the  premises  was  held  ant  to  be  ao 
infringement  of  a  covenant  not  to  cany  on  the 
business  of  a  "  public-house,  tavern  or  beer- 
house." HoU  #  Oo.  V.  CoUyer,  811 
Evidence  of  the  meaning  of  "  beerhouse"  in  the 
brewing  trade  was  not  admitted  in  oonatning  a 
covenant  in  a  lease  by  a  builder  to  a  groeer. 
Ibid. 

8. breach :  brewer:  pubUo'honae  :  oonstmetion : 

void  instrument :  duress :  surpriee :  iUegaliiy : 
forcible  entry:  6  Ridk,  2.  c.  9:  poseessiony- 
A  covenant  by  a  publican  to  buy  all  beer  of  his 
landlord's  brewers  is  satisfied  by  buying  as  an 
undisclosed  principal  through  an  agenL  Edwiek 
V.  Hawker  f  OO't  577 

The  publican  is  relieved  from  the  obligation  of 
such  covenant  with  respect  to  any  article  his 
landlord  will  not  supply.    Ibid. 

A  letter  by  the  tenant  licensing  the  landlord  to 
enter  and  evict  by  force  was  held  void  as  being 
a  licence  to  commit  a  crime  undex  5  Rich.  2.  c  8, 
and  voidable  as  being  obtained  under  piesanrn 
of  authoritative  and  mistaken  statement  of  legal 
rights.    Ibid. 

The  fact  that  no  resistance  -is  made  to  aetaal 
entry  does  not  remove  the  illegality  of  entiy  with 
shew  of  force  and  subsequent  forcible  eviction 
under  the  statute  6  Rich.  2.  c.  8.    Ibid. 

4. lease :  restrictive  covenant :  notice  qf  Usui's 

title :  representation  that  no  such  eovmant  exists : 
vendor  and  purchaser  act,  1874  (87  ^  38  Vict.), 
s.  2.  subs.  11 — ^A  lessee  has  constructive  notice 
of  his  lessors  title,  such  notice  being  of  the 
usual  title  deducible  on  a  purchase,  and  he  will 
be  fixed  with  constructive  notice  of  any  re- 
strictive covemint  affecting  the  property  uot- 
withstanding  that  he  may  have  an  express  con- 
tract with  the  lessor  allowing  a  breaieh  of  the 
restrictive  covenant,  and  notwithstanding  that 
a  representation  may  have  been  made  to  him 
that  the  property  is  not  subject  to  any  saeh 
restrictive  covenant.  The  above  nle  is  not 
altered  by  section  2,  sub-section  1,  of  the 
Vendor  and  Purchaser  Act,  1874,  which  provides 
that  a  lessee  shall  not  be  entitled  to  call  for  the 
tiUe  to  the  freehold,  the  effect  of  the  seetioo 
being  simply  to  put  a  lessee  into  the  same 
position  as  if  he  had  before  the  Act  stipulated 
not  to  enquire  into  the  lessor^s  titla  Wilson 
V.  Hart  (85  Law  J.  Rep.  Chanc.  569;  Law 
Rep.  1  Chanc  463)  considered.  Patnmn  v. 
Harland,  642 

6.  — —  restrictive  covenant  by  pnrehaser  i^  Jret^ 
hold :  breach  by  sub-tenant :  notice  :  vendor  and 
purchaser  act,  1874, «.  2]— Aiub-tanant  kliablt 
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to  a  restrictiye  eoyenant  entered  into  b^  the 
pforchaBer  of  the  freehold  for  himself  and  his  as- 
signs, thongh  neither  the  snb-teoant  nor  his 
lessor  has  actual  notice  of  it,  and  in  spite  of 
the  provision  of  section  2  of  the  Vendor  and 
Purchaser  Act,  1874,  preventing  the  examina- 
tion of  the  title  to  the  freehold.  In  the  con- 
veyance in  1875  to  F.  of  part  of  a  building 
estate  purchased  by  him,  F.  covenanted  for 
himself,  his  heirs,  executors,  adminiBtrators  and 
assigns  with  the  owner  or  owners  for  the  time 
being  of  the  remainder  of  the  property,  not  to 
carry  on  the  trade  of  retailer  of  wine,  spirits 
or  beer  on  the  land  purchased.  F.  leased  to 
D.,  who  sub-leased  to  J.,  neither  p.  nor  J. 
having  actual  notice  of  the  restriction.  J. 
opened  a  shop  for  the  sale  of  wine  and  beer 
to  be  consumed  off  the  premises.  Upon  a  mo- 
tion for  an  iajunction  b^  T.,  the  purchaser  of 
another  part  of  the  building  estate,— £&2i,  that 
J.  was  liable  to  the  covenant.  Thomewdl  v. 
Johnson f  641 


Debtor  BuBmom.    See  Bakkbuftct,  10. 

Bebtori  Act — Disqualification  of  alderman:  ar- 
rangement with  creditors.  See  Municipal  Cob- 

POBATION. 

Deed— general  words.    See  EASEicBXffT. 

Delay — claim  against  directors  of  company  for 
misfeasance.    See  Company,  4. 

Demnrrer.    See  Pbacticb,  18. 

Direotor.    See  Gompant,  3-5. 

Disolaimer  —  by  teoant.     See  Landlord    and 
Tenant,  2. 


by  trustee  in  bankmptcy.    See  Bankbuftct, 


28-26. 


not  to  assign  without  consent,  such  consent      DilOOBtliiiiance  of  Aotion — costs.    See  Costs,  6. 


not  to  be  unreasonably  withheld.    See  Land- 
LOBD  AND  Tenant,  1. 


proof  in  administration.    See  ADHiNiffrBA- 


TION,  2. 

to  assign :  severance  of  joint  tenancy.    See 

Husband  and  Wipe,  3. 

— -*  to  exercise  power  in  particular  way.    See 

POWBB,  1. 

to  settle  after-acquired  property.    See  Sbt- 

TL8MBIT,  2. 

Crown — petition  qf  right:  will:  intestaoy  as  to 
personal  estate:  next^f-kin:  solicitor  to  the 
tf^asury :  moneys  paid  to  trustee  for  the  crown : 
interest^— Th^  Crown  not  having  taken  out 
letters  of  administration  to  an  intestate  is  not 
liable  for  interest  to  the  next-of-kin  who  sub- 
sequently estabU^  their  title  to  the  fund  in  the 
hands  of  the  Solicitor  to  the  Treasury.  In  re 
Gosman  (App.),  624 


forfeiture  of  gale :  re-entry.    See  Fosbst  of 


Dban. 

Curtesy.    See  Husband  and  Wifx,  1. 

Damages— measure  of:  solicitor :  negligence.  See 
SoucrroB,  4. 


tenant  at  will:  forcible  entry.    See  Land- 


lord AND  Tbnant,  8. 


De  Bene  Bsse — examination.    See  PbacticBi  29. 


Diicovery.    See  Pbacticb,  8-10. 

Diitress — ^by  landlord  of  company  in  liquidation. 
See  CoKPANT.  17-20. 


mortgage:  attornment  clause.    See  Mobt- 


OAOB,  1. 

^~-  power  of:  fraud  on  bankrupt^  law.  See 
Banxbuptcy.  14. 

Distzibntioiii,  Statute  ot— intestate  domiciled  in 
England :  legitimation  of  ante  natus  hy  subsequent 
marriage:  foreion  law:  next^f'kin:  brother's 
child] — ^A  child  bom  in  Holland  before  wedlock, 
but  legitimatised,  according  to  the  law  of  that 
country,  by  the  subsequent  marriage  of  her 
parents,  who  were  at  the  time  of  the  birth  domi- 
ciled in  Holland, — Held  (by  Jambs,  L.J.,  and 
Cotton,  L.J. ;  dissentiente  Lush,  L. J.),  entitled 
to  share  as  one  of  the  next-of-kin  in  the  per- 
sonal estate  of  an  intestate  who  had  died  domi- 
ciled in  England.  Decision  of  Jubsbl,  M.R., 
reversed.  The  question  of  a  person's  legitimacy 
is  a  question  of  stattu  to  be  determinea  by  the 
law  of  the  country  where  his  parents  are  at  his 
birth  domiciled,  and  the  English  law,  except 
as  to  succession  to  real  estate  m  England,  recog- 
nisee  and  acts  on  the  stcUus  as  dedared  by  the 
law  of  the  domicile.  Boyes  v.  Bedale  (1  Mem. 
&  M.  798;  33  Law  J.  Rep.  Chanc  288)  dis- 
approved.   In  re  Goodman's  Drusts  (App),  425 

Documents.  See  Evioincb;  Pboduction  of 
Documbkts. 

Domioil.  See  Adxinistbation,  1 ;  DisTBisuTtoNSi 
Statute  or. 


ZUl 


CHANOBRY  DIVISION. 
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Donatio  Xortii  CaoM— 6t/2  oj  exchange:  de- 
posit: cheque] — ^M.,  while  io  contemplation  of 
death,  signed  a  cheque  for  600/.,  part  of  a  larger 
sum  on  deposit  at  seven  dajs'  notice,  and  gave  it 
to  A.  that  he  might  give  notice  and  get  cash  for 
the  donor's  wife.  M.  died  before  the  notice 
expired: — Held,  that  there  was  not  a  good 
donatio  mortis  causa,  M.,  while  in  oontemplar 
tion  of  death,  gave  his  bills  of  exchange  to  A. 
to  realise  when  due  for  M/s  wife.  M.  died 
before  the  bills  became  dae : — Held^  there  was  a 
good  donatio  mortis  causa.  In  re  Mead,  Austin 
V.  Mead,  30 

Drainage  Aet,  1845~order  of  reference  nnder. 
See  Sbttlbd  Estates  Act,  1. 

Saaament — right  of  way:  general  words'^ — General 
words  in  a  deed  of  partition  carry  a  right  of  way 
over  an  existing  path  in  actual  nse  over  one 
property  to  the  other.    Barkshire  v.  Crrubb,  731 


light  and  air:  obstruction :  injunction.    See 


Light. 

watercourse :  preseription :  unity  of  poases- 

sion :  yearly  tenant.    See  Fsbscbiftiok  Act,  2. 

^jeotmont.    See  Landlord  amd  Tskamt,  2. 

Sloetion  —  sale  nnder  Partition  Act:  married 
woman.    See  FABTinoir,  2. 

Slegit  —  writ  of:  seenred  creditor:  leimre  of 
goods.    See  Bakxbttftct,  11-13. 

Satoppol.    See  Mobtoaob,  10. 

Satoven.    See  Comhok. 

Sridenoo — admissibiliiv :  public  document:  ad- 
miseibility  to  prove  birt^laee  and  age] — M.,  a 
Genoese,  applied  to  the  senate  for  the  appoint- 
ment of  ^plomatic  agent  in  England.  The 
senate  referred  the  matter  to  a  board  called 
the  **  Ginnta  della  Marina,"  to  report  as  to  his 
fitness.  In  the  report  made  by  the  Giunta,  it 
waa  stated  that  M.  was  "  a  native  of  Q.,  aged 
abont  forty-five."  There  was  nothing  to  shew 
the  mode  d  enquiry  used  by  the  Giunta  i^Held, 
that  the  report  was  inadmissible  as  evidence 
of  the  age  and  birthplace  of  M.  8turla  v. 
F)recoia  (H.L.),  86 

2* company:    companies   clauses   act:    eer- 

tificate  qf  execution  qf  Uforks] — ^A  statutory  cer- 
tificate under  seal  of  execution  of  works  given 
b^  directors  of  a  company  for  the  purpose  ol  en- 
titling the  company  to  a  charge, — luld,  prima 
facie  evidence  onlv  in  favour  of  the  company  of 
the  facts  certified.  The  Landovmeri  West  of 
JSngUmd  Drainage  and  Enclosure  Co.  t.  Ask- 
ford,  279 


8.  — —  cof^poro^fon :  msmttes] — Entries  of  pto- 
oeedings  made  in  a  Liber  ProtoeoUontm  of  a 
college  which  were  not  attested  in  the  usual 
manner  were  not  admitted  in  evidence  on  a 
question  of  legitimacy.    Fox  v.  Bearbloek,  489 

4« improvement  of  jurisdiction  of  equity  act, 

1852,  s,  22] — The  attestation  of  execution  of  an 
instrument  in  a  colony  necessaiy  to  make  it 
receivable  as  evidence  need  not  have  beoi  made 
for  the  purpose.  Brooke  v.  Brooke,  628 


—  admissibility  of,  to  explain  ancient  deerse. 
See  GoiocoM. 


-^  admissibility  of  extrinaic,  to  explain  eon- 
tract  of  sale.    See  Vxinx>B  and  Pubcbasbb,  2. 

—  costs :  taxation :  sufficiency  of  erideoee.    See 
Goffis,  8. 


—  meaning  of  word :  constmetion  of 
See  Covenant,  2. 

—  witness:   examination  of.    See 
28-30. 


XxeentiOA  Oreditor.    See  Banxbuptct,  11-13; 

OOXPANT,  81. 

Sxeentor — business :  trade  assets  :  judgment  ers' 
ditoT :  execution :  renewal  of  lease  of  bueHmees 
premises  occupied  by  testator  in  his  own  nmne  : 
additional  property  included  in  m«  leaee :  d^ 
posit  to  secure  executor's  own  debt:  pmrekaser 
for  value  without  notice:  possession  of  title- 
deeds'^ — ^An  executor,  six  years  after  the  deatk 
of  his  testator,  surrendned  the  lease  of  the 
premises  in  which  the  testator  and  the  execu- 
tor since  the  testator  s  death,  under  a  power  in 
the  will,  had  carried  on  the  buBinesa,  and  Xa6k 
a  renewed  lease,  including  additional  property, 
and  at  an  increastd  rent^  in  his  own  name. 
This  lease  he  subseouently  deposited  to  secure 
money  advanced  to  him,  which  he  used  for  bis 
own  purposes.  The  mortgagee  did  not  know, 
nor  had  means  of  knowing,  that  the  executor 
was  not  beneficial  owner  of  the  Isaae.  An 
action  was  brought  to  administer  the  teetator*s 
estate.  Under  a  consent  order  the  leasehold 
property  was  sold  and  the  proceeds  paid  into 
Court,  the  mortgagee,  for  the  purpoees  oi  the 
sale,  giving  up  his  deed  Upon  an  applica- 
tion by  the  mortgagee  for  payment  of  the  pio- 
ceeds  of  sale,~^eU  (affirming  FnT,  J.X  that 
the  lease  formed  in  equity  part  of  the  testato/s 
estate,  and  that  the  equitable  mortgagee  only 
acquired  a  title  subject  to  the  prior  equities  </ 
that  estate ;  and  that  the  equitable  mortgagee 
had  not  been  ixnured  by  the  order  to  give  up 
the  indenture  w  leaae>  and  bad  not  thwehy 
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ftoqaired  any  right  to  the  pioceeds.  In  re 
Morgan.  PiUgrtm  v.  PiUgrem,  654  (App.),  S84 
A«,  an  execntor,  carried  on  the  bnsineee  of  his 
testator  for  nine  years  in  his  own  name  at 
premises  where  he  lived,  under  a  power  to 
postpone  the  sale  of  the  busineBs  and  carry  it 
on  in  the  meanwhile  :~fl«{d  (by  Fbt,  J.)*  that 
a  creditor  of  A.  was  not  entitled  to  execution 
against  the  trade  assets.    Ibid. 

2* retainer :   one  of  three   executors] — The 

sUtnte  82  &  38  Vict.  c.  46  (which  abolishes 
the  distinction  between  specialty  and  simple 
contract  debts  in  the  administration  of  the 
estate  of  a  deceased  person),  does  not  affect 
the  ezecntoi^B  right  of  retainer.  In  re  Stewart, 
Crowder  v.  Stewart ^  136 

8.—  retainer :  etatutory  aeeeUi] — An  estate  ad- 
ministered by  the  Court  was  deficient;  the 
Seisonal  estate  was  insufficient  to  pay  specialty 
ebts.  After  the  specialty  debts  had  been 
paid  the  proceeds  of  personalty  came  into 
Court.  A  daim  on  behalf  of  the  estate  of 
deceased  executor  to  be  paid  a  simple  contract 
debt  in  full  out  of  such  proceeds  was  dii- 
aUowed.     Wakere  y.  WaUere,  810 

defaulting :  costs.    See  Costs,  2. 

-— ^  See  ADKIinBTBATOB. 


BzMUtory  DeTisa — estate  pur  autre  vie:  lease- 
holds for  lives.    See  Tmi ant  fur  AirrBn  txb. 


—  limitation  to  first  son  who  should  attain 
twenty-fiye.    See  Wnx,  2. 

Xxeeutory  BetUement — ^power  of  appointment. 
See  Tbust  kXD  TBVsrm,  4. 

Szpress  Trust.    See  Limitations,  Statutb  of,  8. 

XxtraditioiL  Aet — eontmnpt  of  eourt :  writ  oj  at" 
tachment:  criminal  offence:  arreet  abroad  under 
warrant:  detainer  under  writ:  ahuee  of  pro- 
cedure']— Disobedience  of  an  order  of  the  High 
Court  of  Justice  in  a  civil  action,  though  a 
contempt  of  Court,  is  not  ao  "  offence  **  within 
the  meaning  of  the  19th  section  of  the  Extra- 
dition Act,  1870,  which  applies  only  to  political 
and  criminal  offences.  Where,  therefore,  a  prty 
to  a  civil  action  in  England  was  arrested  in 
Paris  under  a  warrant  issued  under  the  Extra- 
dition Act,  and  while  in  prison  in  England 
under  the  warrant  was  served  with  a  writ  of 
attachment  for  disobedience  to  an  order  in  the 
action, — ffeU,  that  the  attachment  was  valid, 
and  that  he  was  not  entitled  to  his  discharge  untU 
he  had  purged  his  contempt,  although  he  had 
been  acquitted  of  the  criminal  charge  on  which 


he  had  been  arrested.  Pooleg  t.  Whetham 
(App.),  286 
If  a  warrant  is  obtained  under  the  Extradition 
Act,  not  for  the  bona  fide  purpose  of  trying  a 
person  for  a  crime,  but  with  the  indirect  ob- 
ject of  bringing  him  within  the  jurisdiction  so 
as  to  make  him  amenable  to  an  attachment  in 
a  civil  action,  it  will  be  an  abuse  of  the  process 
of  the  Court,  and  the  attachment  will  be  set 
aside.    Ibid. 

Tiztura— disdaimer  of  lease  by  trustee  of  bank 
rupt.    See  Banxbuftct,  24. 


right  of  mortgagee  to.    See  Mobtoagb,  2. 


Foreible  Entry.    See  Landlobo  and  Tbnant,  8. 

Foraolosiira—statute  of  limitations.  See  Limi- 
tations, SrATim  OF,  5. 

Foreign  Law — ^illegitimate  children.  See  Dutbi- 
BUTioNSy  Statutb  of. 

Forest  of  li^nsL— forfeiture  of  gale:  re-entry: 
appUoaiion  for  gale:  prioriiv :  petition  of 
right:  Forest  of  Dean  aet  (I  f  2  PtoL  c,  48), 
s.  29] — ^Where  a  gale  is  forfeited  for  non-user, 
under  the  provisions  of  the  Forest  of  Dean  Acts, 
the  forfeiture  is  complete  on  service  of  the 
notice  of  forfeiture  without  actual  re-entry 
on  the  part  of  the  Crown.  JBr  parte  Young 
and  QrindeU,  221 

Forfiilture  of  Shares.    See  (}omfant,  8. 

Fraud —action  on  ground  of  fraud  when  barred 
by  lapse  of  time.  See  Ldotations,  Statutb 
OF,  4. 


debt  incurred  by  means  of.   See  Comfant,  6. 
fraudulent  preference.    See  Comfant,  12. 
on  bankruptcy  laws.    See  Banxbuftct,  14. 
on  company.    See  Comfant,  5. 


on  public :  specific  performance :   evidence. 

See  Sfbcitic  Pxbfobmancb,  1. 

injunction :  company :  similarity  of  names. 

See  Injunction,  1,  2. 

on  power.    See  Powbb,  1. 

Frauds,  Statute  of — agreement  to  settle  pro- 
perty on  marriage.    Sm  Husband  and  Wifb,  8. 
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contract  for  sale  of  land.    Seo  ViorDOB  ▲2n> 


PURCHASRB,  2. 


pleading.    See  Paacticb,  18. 


Frandulent  Xiirepreientation.   Seo  Coxpant,  7. 

Friendly  Boeiety — the  building  societies  act,  1874, 
».  12;  incorporation:  certificate] — An  action 
cannot  be  maintained  to  impeach  the  incor- 
poration of  a  society  ander  the  Building  Societies 
Act,  1874.     Glover  v.  GriUt,  568 

2. the  friendly  todetiesact,  1875,  f.  16.  mtbs.e : 

loan  on  personal  security:  loan  prohibited  by 
statute] — The  trastees  of  a  friendly  society  ad- 
Tanced  300/.,  on  the  security  of  a  promissory 
note,  to  a  person  not  a  member: — Held,  that 
snch  a  loan,  being  expressly  prohibited  by  sec- 
tion  16,  sab-section  e,  of  the  Friendly  Societies 
Act,  1875,  no  claim  could  be  enforced  against 
the  borrower  in  respect  thereof.  In  re  CoUman, 
Coltman  y.  CoUman,  721 

OamiilLoe  Order.    See  ATTACHXBirr  of  Dbbt. 


General  Werdi—effect  of,  to  carry  right  of  way. 
See  Eassmsnt. 


Onarantee.    See  Pbdtcifal  aiid  SuiurrT. 


Herbage — common  of.    See  Coxicom. 
Eetehpot    See  Wcul.  8. 

Ensband.  and  Wife — ourte^:  devise  to  daughter : 
death  brfore  testator:  wUls  act  {I  Vict,  c,  26), 
M.  8  and  33] — A  testator,  by  a  will  made  since 
1834,  deyised  freeholds  to  his  daughter  in  fee- 
simple  for  her  separate  use.  She  died  before 
him,  intestate,  and  haying  had  issue  capable 
of  inheriting  the  freeholds : — Held,  that  her 
husband  was  entitled  to  an  estate  by  curtesy  in 
them.     Eager  y.  FumivaU,  537 

2. equity  to  a  settlement :  in/ant :  separate 

exafninaiion'] — ^When  a  married  woman  is  under 
twenty-one,  ner  consent  to  waive  her  equity  to 
a  settlement  will  not  be  taken.  Shipway  y. 
BaU,%^Z 

8* joiiU  tenancy :  personal  estate :  severance : 

marriage:  covenant  to  as»^]~The  settlement 
made  on  the  marriage  of  A,  contained  a  coye- 
nant  by  her  and  her  intended  husband  to  assign 
to  the  trustees  any  personal  estate  which  should, 
during  the  coyertnre,  yeet  in  her  or  in  her 
husband  in  her  right.  At  this  time  she  was 
entitled,  ae  joint  tenant  with  her  sister,  to  cer- 
tain personal  property,  eicpectant  on  the  death 


ofB.  B  died  during  the  eoyifrtnre : — Hdd^fJbal 
the  joint  tenancy  wae  seyered  by  the  marriage, 
and  also  by  the  coyenant  to  assign.  BailOe  y. 
IVaheme,  295 

4«  —  lunacy  of  husband :  conversion  ofhmAaads 
property  by  wife :  recovery  from  estate  of  wife\ 
— An  action  was  brought  by  the  lepteeonta- 
ti?e  of  a  deceased  husband  against  the  reprs- 
eentatiyes  of  his  deceased  wife,  and  the  state 
ment  of  claim  stated  that  the  wife  during  rhe 
lifetime  of  the  husband  (who  wae  a  lonatie, 
though  not  so  fonnd  by  inquisition)  took  pos- 
session of  and  sold  certain  of  the  hnebead's 
chattels  and  applied  the  proceeds  of  sale  to 
her  own  use,  and  claimed  to  leooyer  the  pro- 
ceeds from  the  wife's  estate  in  the  hands  of 
her  executors : — Hdd,  on  demurrer,  that  the  ac- 
tion was  sustainable.  In  re  Williams.  Williams 
y.  Stratum,  495 


6. separate  estate :  covenant :  after'Ocqmted 

property :  restramton  aii(i0tpa^toii]---Tfae  general 
engagements  of  a  married  woman  are  payable 
out  ci  the  separate  estate  she  had  at  the  time 
the  engagement  was  entered  into,  or  so  much  of 
it  as  remains  when  the  judgment  is  recoyered 
against  her.  The  liability  does  not  extend  to 
her  after-acquired  separate  property,  nor  to  any 
separate  property  which  during  the  ooyerture 
she  was  restrained  firom  anticipating.  When 
judgment  is  recovered  against  a  married  womaa 
m  respect  of  her  general  engagements  made 
during  coverture,  the  proper  enquiry  is,  what 
was  the  separate  estate  which  the  marriod  womaa 
had  at  the  time  of  contracting  the  debt,  and 
whether  Uiat  separate  estate  or  any  part  of  it 
still  remains  capable  of  being  reaehed  by  the 
judgment  and  execution  of  the  Conii.  Mte  y. 
Fitegibbon  (App.),  894 

6.  -— ^  separate  estate  qf  wife :  t^fumcHon  te  re- 
strain dealing  with:  judicature  act,  1878,  «.  25. 
sub-s,  8] — The  Court  will  not  in  an  action  by  a 
creditor  who  has  dealt  with  a  married  woman 
on  the  £Giith  of  her  separate  estate,  grant  an 
injunction  to  restrain  her  from  parting  with 
that  estate  until  the  creditor  has  eetabliahed 
his  right  by  obtaining  judgment  Bobinson  v. 
Pickering  (App.),  527 

7. separate  estate :  *•  sole  use  and  dispoeal'}— 

A  legacy  given  to  a  married  woman  "  for  her  sole 
use  and  disposal**  vests  in  her  as  sepazete 
estate.  Prichard  y.  Ames  (Turn.  &  R.  222) 
followed.    Bland  v.  Dawes,  252 

8. statute   qf  frauds:    letter  of  iuiending 

husband  :  agreement  to  settle  w^f^e  jwiysrij^)-- 
A  gentleman,  the  day  before  hie  marriage,  wrote 
to  the  lady*8  solicitor  as  follows :  **  In  the  ereat 
of  my  marriage  with  Hiss  W.  taking  nlaee  befote 
the  settlements  are  ready,  I  agree  to  her  fortus 
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being  settled  on  herself,  subject,  of  course,  to 
certain  conditions,  chiefly  relating  to  myself  and 
the  children  of  our  marriage  (if  anyV"  The 
marriage  took  plac«>  without  a  settlement:— 
Heldf  that  the  marriage  must  be  presumed  to 
have  taken  place  on  the  faith  of  the  agreement 
contained  in  the  letter;  and  that  tliere  must, 
therefore,  be  the  usual  reference  to  chambers  to 
approTC  of  a  proper  settlement.  Viret  v.  Virett 
69 

—  after-acquired  property  :   settlement.      See 

SBTTLBMraT,  2. 

—  gift  by   husband  to  wife :   declaration    of 
trust.    See  Tbust  and  Tbustib,  8. 


legacy  to  wife :  priority.    See  Will,  11. 


Illegitimate  Ohildren.    See  Distributions,  Sta- 

TUTB  OF. 

InonmlMiits*  Batignation  Aot.    See  Church. 

Infant — abjudication  in  bankruptcy  :  trade  debts  : 
bankruptcy  act,  1869  (32  f  83  Vict,  c.  71), 
M.  6  and  126.  eub-s,  121— An  infiuit  who  had 
carried  on  businees,  and  become  indebted  for 
goods  supplied  in  the  course  of  such  trading, 
filed  a  petition  for  liquidation,  but  no  resolu 
tions  were  passed,  and  the  liquidation  proceed- 
ings fell  through.  Sabsequently  alleged  trade 
creditors  filed  a  petition  for  adjudicatioD  in 
bankruptcy  against  him,  and  the  Goimty  Court 
Judge  adjudicated  him  a  bankrupt.  The  in- 
fant had  not  represented  himself  to  be  an  adult : 
— Held  (reversing  the  judgment  of  the  Chief 
Judge,  who  had  affirmed  the  County  Court 
Judge),  that  the  infant  did  not  by  merely 
trading  constitute  himself  a  debtor;  that  by 
taking  the  step,  which  only  an  adult  trader  could 
take,  of  presenting  a  liquidation  petition,  he 
did  not  alter  his  status  or  give  the  Court  juris- 
diction under  section  125,  sub-section  12,  of  the 
Bankruptcy  Act  to  adjudicate  him  bankrupt. 
In  re  Lynch ;  ex  parte  Lynch  (45  Law  J.  Bep. 
Bankr.  4S  ;  LawKep.  2  Cb.  D.  227)  overruled. 
In  re  Janes ;  ex  parte  Janes  (App.),  673 

To  create  an  equitable  liability  in  an  infant  to 
pay,  on  the  ground  of  fraud,  it  is  necessary  to 
prove  express  representations  by  him  that  he 
was  of  age  and  that  they  were  reasonably  be- 
lieved in  and  relied  on  by  the  person  to  whom 
they  were  made.    Ibid. 


2. 


maintenance:  will:  accumulation  clause: 


tenant'/or-life :  infant  tenant-for^^fe  in  re- 
mainder: allowance  for  ben^t  of  infanf] — ^A 
testator  devised  real  estate  of  considerable  value 
to  trustees,  upon  trust  to  accumulate  the  rents 
for  twenty-one  years,  and  to  lay  out  the  same 
in  the  purchase  of  lands.  And,  at  the  expira- 
tion of  twenty-one  years,  the  real  estates  then 

Vol.  50. — Cbaxc.,  Index, 


subject  to  the  trusts  of  the  will  to  be  held  upon 
trust  for  Sir  H.  Havelock  for  life,  with  re- 
mainder to  H.  (his  eldest  son),  an  infant,  for 
life,  with  remainder  to  H.*s  first  and  other 
sons  in  tail,  with  a  similar  trust  for  A.  (Sir  H. 
Hayelock's  second  son)  and  his  children,  with 
divers  remainders  over.  Sir  H.  Havelock's  in- 
come was  insufficient  to  maintain  and  educate 
his  two  sons  in  a  manner  suitable  to  their  future 
prospects.  Upon  an  application  by  the  two 
sons  that  a  sum  of  2,7002.  per  annum  should 
be  paid  to  their  fS^ther  for  their  maintenance, — 
Heidf  that,  under  the  circumstances,  it  was  for 
the  benefit  of  the  infants  that  such  an  allow- 
ance should  be  made,  and  application  granted. 
In  re  Allan,    Havelock  v.  Havelock,  778 


custody  of:  separation  deed.    See  Sfhcific 


Pkrforvancv,  2. 


—  gift  to,  on  marriage  with  consent.     See 
Will,  1. 


—  sale  of  estate  of :  discretion  of  trustees.    See 
Trust  and  Trustxb,  6. 


—  waiver    of  equity  to    settlement  by.    See 
Husband  and  Wife,  2. 


InJunotioiL  —  company:  similarity  of  name:  in- 
tention to  appropriate  business:  fraud] — The 
plaintifis,  the  *'  Guardian  fire  and  Life  As- 
surance Company,"  were  established  in  1821, 
and  carried  on  the  business  of  fire  and  life 
insurance  at  11  Lombard  Street  A  company 
called  the  "Guardian  Horse  and  Vehicle  In- 
surance Association  (Limited)  "  was  established 
in  1877i  and  carried  on,  at  No.  31  Lombard 
Street,  the  business  of  insurance  of  horses  and 
vehicles  against  accident  until  the  year  1880, 
when  the  company  transferred  its  business  to  the 
defendants,  a  new  company  incorporat^nl  in 
March,  1880,  and  called  the  "Guardian  and 
General  Insurance  Company  (Limited)."  This 
new  company,  in  addition  to  insuring  horses  and 
vehicles  and  persons  against  accident,  proposeil 
to  engage  in  fire  insurance  hiunneaB :— Htld,  in 
an  action  by  the  plaintiffs  to  restrain  the  do- 
fondants  from  carrying  on  their  business  so  as  to 
deceive,  that  the  plaintifls*  and  defendants'  names 
were  so  similar  as  to  lend  to  confusion,  and 
that  an  injunction  would  have  been  granted  to 
restrain  the  defendants  from  carrying  on  busi- 
ness under  the  name  of  the  "  Gmtfdian  and 
General  Insurance  Company  (Limited)"  had 
they  not  given  an  undertaking  to  change  their 
name  to  the  "Guardian  Horse,  Vehicle  and 
General  Insurance  Company  (Limited)."  Held 
also,  that  the  defendants  must  pay  the  eosts  of 
the  action.  T%e  Guardian  Fire  and  Life  Ass, 
Co.  V.  The  Guardian  and  General  Ins,  Co, 
(Lim,),  253 
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2,  Ii^nnotion  (continued)— c&nipaiiy;  similarUy 
of  names:  rtgUtration :  quia  timet:  injunction 
to  restrain  company  from  applying  for  registrar 
turn:  fraud:  intention  to  deceive] — ^An  injano- 
tion  was  granted  to  restrain  a  proposed  new 
oompanj  from  applying  to  the  Begistmr  of 
Joint-Stock  Companies  for  registration  under  a 
name  which,  in  tke  opinion  of  the  Court,  was 
calculated  to  deceive,  although  the  company 
had  not  begun  to  cany  on  its  business.  It  is 
not  necessary,  to  entitle  the  plaintiffs  to  an  in- 
junction, that  the  defendants  should  have  a 
fraudulent  intent.  They  are  responsible  for  the 
reasonable  consequences  of  their  action.  The 
statutory  right  to  register  must  not  be  exercised 
in  such  a  way  as  to  violate  some  other  right, 
or  offend  against  the  law.  The  decision  of  the 
Mastsb  of  thb  Eolls  {AntCf  p.  267)  reversed. 
Hmdrike  v.  Montagu  (App.),  456 

—  copyright :  newspaper.    See  Coftbiobt. 

jurisdiction  to  restrain  persons  threatening 

to  remove  an  alderman  from  his  o£9c6.     See 
MxnnciPAL  Cosfobation. 


—  legal  mortgagee,  right  of,  to  injunction.    See 
Pbacticb,  21. 


—  local  authority :  right  to  enforce  injunction 
against  suooeflsom  in  title  to  local  authority. 
SeeNmsANCB,  1. 

— -  married  woman,  to  restrun,  from  dealing 
with  separate  estate.  See  Husbaio)  and 
"Wife,  6. 


metropolitan  main  drain.     See  Mbtrofolis. 
nuisance,  to  restrain.    See  Nuisancb,  2. 


obstruction    of   light,    to    restrain.      See 


Light. 


—  railway  oommissioners,  to   restrain.     See 
Railwat  Company. 


—  winding-up :  stay  of  proceedings  pending. 
See  CoMPAKT,  23,  24. 


Iniuranee — ^fire  policy:     proof  in  winding-up. 
See  Company,  27. 

life  insurance  society :   contributory :  par- 
ticipating policy-holder.    See  Company,  11. 


vendor  and  purchaser:  right  to  insurance- 


Interest — compound :  breach  of  trust  See  Tbvst 
AND  Trustbh,  2. 

crown,  payable  by.    See  Crown. 

on  advances.    See  Will,  8. 

on  purchase-money :  railway  company.    See 

Lands  Clausbs  Act,  2. 

proof  in    bankruptcy :   joint  and  separate 

estate.    See  Bankruptcy,  20. 


right  of   mortgagee  to.     See   Mortoaob, 


moneys.    See  Vendor  and  Furceaser,  1. 


6,  13. 

Interrogatoriee.     See  Company,  25;   Practici, 
8-10. 

Joint  Tenancy — severance.     See  Husband  and 
Wipr,3. 

Judgment — against  married  woman.     See  Hus- 
band AND  WiFK,  5. 

Judgment  Oreditor— garnishee  order.     See  At- 

TACHMBNT  OP  DbBT. 


Jnriadietiott — sequestration :  probate  and  divorce 
division.    See  Pragticr,  24. 


Landlord  and  Tenant — lease:  words  imporitng  a 
covenant :  covenant  not  to  assign  without  consent, 
such  consent  not  to  be  unreasonably  withheld: 
covenant  by  landlord] — Among  the  covenants  by 
the  lessee  in  an  indenture  of  lease  was  a  cove- 
nant not  to  assign  without  the  lessor's  previous 
consent  in  writing,  "  but  such  consent  not  to  be 
unreasonably  witUield  '* :  ^Held^  that  the  words 
quoted  did  not  constitute  a  covenant  by  the 
lessor,  but  a  qualification  upon  the  lessee's 
covenant.  Sear  v.  I'he  House  Property  and  In- 
vestment  Co.  {IAm,\  77 

TVeloat  v.  Bigge  (43  Law  J.  Bep.  Exch.  95  ;  Iaw 
Bep.  9  Exch.  151)  followed.    Ibid. 

2.  —  notice  to  quit :  disclaimer :  e;'ectmeni'\ — A 
denial  by  a  tenant  of  his  landlord's  ri^t  to 
**  raise  the  rent,"  coupled  with  an  offer  to  pay 
the  "  customarv  rent,"  was  held  a  repudiation 
of  the  landlord's  title,  and  to  dispense  with  the 
necessity  of  giving  notice  to  quit  before  bringing 
ejectment.  Vivian  v.  Moat.  Vivian  v.  Walker, 
331 

8t  tenant'Ot'Will :  forcible  entry  :  5  Bich.  2. 

c.  8 :  damages] — A  tenant-at-will  holding  over 
after  notice  to  quit  cannot  recover  damages 
against  his  landlord  for  forcible  entry  and  erio- 
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tion,  but  he  can  recover  in  respect  of  collateral 
iijury  to  liimitixre.  Newton  y.  Harl<md(\  Man. 
&  O.  644 ;  1  Sc.  N.R.  474)  followed.  Beddall 
v.  MaUland,  401 


—  disclaimer  of  lease  by  trustee  of  banlrrupt : 
tenant's  fixtures.    See  Baiykbuftct,  24. 

—  distress  :    attornment   clause.      See  Mobt- 

GAGB,  3. 


—  distress   for  rent:   winding-up.    See  Gom- 
PAWY,  17-20. 


—  easement :  prescription :  yearly  tenant.    See 
P&BSCAiPnoN  Act,  2. 


.—  restrictive  covenant: 

NAMT,  4,  5. 


notice.      See   Cuvm- 


Lands  dauMi  Gouolidation  Let—applieation  of 
compensatum :  tmant-for^life  and  remainderman: 
property  ntbjeet  to  leases:  dividends  arising  from 
purvhase-money :  form  of  order']— A.  tenant-for- 
life  of  lands  settled  by  a  will,  in  exercise  of  a 
power  contained  in  the  will,  granted  repairing 
leases  of  the  landv.  The  lands  were  subsequently 
taken  by  a  railway  company,  and  the  purchase- 
money  was  paid  into  Court  under  the  Lands 
Clauses  Consolidation  Act  The  income  arising 
from  the  purchase-money  whs  in  excess  of  the 
aggregate  rental  reserved  by  the  leases : — Held^ 
that  the  tenant-fnr-life  was  entitled  only  to  so 
much  of  the  dividends  as  was  equivalent  to  the 
amount  he  would  have  received  as  rent  in  case 
the  lands  had  not  been  taken  by  the  railway 
company,  and  that  the  rest  of  the  dividends 
must  be  accumulated  and  applied  according  to 
the  principle  of  In  re  WootUm^s  Estate  (36  Law 
J.  Rep.  Chanc.  305  ;  Law  J.  Rep.  1  b:q.  689). 
In  re  Wilkes's  Estate,  199 

Form  of  order  in  such  a  case  providing  for  the 
apportionment  of  the  purchase-money  among 
the  several  properties  comprised  in  the  several 
leases,  and  giving  liberty  to  the  tenant-for-life 
to  apply  in  chambers  for  payment  to  him  of  the 
increased  dividend  to  which  he  would  become 
entitled  at  the  several  times  at  which  the 
leases  would  respectively  have  determined.  Ibid. 

2. purchase  under  lands  douses  consolidation 

act,  1846;  sections  75  and  85;  inieresi] — A  rail- 
way company  purchasing  land  under  its  statu- 
tory powers  must  pay  interest  on  the  purchase- 
money  from  the  time  when  a  good  title  is  shewn 
to  the  land.  In  re  Pigott  and  The  Great  West' 
em  BaU.  Co.,  678 

8. 9ale  by  tmttses  for  parties  absolutely  s»- 

titled:  appointment  of  one  trustee  as  surveyor 
under  section  9] — A  trustee  holding  property 


upon  trust  for  a  married  woman  seised  in  fee 
for  her  separate  use,  and  not  restrained  from 
anticipation,  cannot  (unless  exercising  a  power 
to  sell  for  the  purpose  of  division)  sell  and  con- 
vey under  the  7th  section  of  the  Lands  Clauses 
Consolidation  Act,  1846,  without  the  concur- 
rence of  his  beneficiary.  Peters  v.  The  Lewes 
and  East  Orinstead  Rail.  Co,,  839 

Where  trustees  selling  to  a  railway  company,  under 
section  7  of  the  Lands  Clauses  Act,  appointed 
one  of  themselves,  who  was  an  able  practical 
surveyor,  to  act  as  surveyor  on  their  behalf, 
to  make  the  valuation  required  to  be  made  under 
section  9  of  the  Act, — Held  (affirming  the  de- 
cision of  Hall,  Y.C,  ante,  p.  173),  that  such 
appointment  was  a  fatal  irregularity  which  in- 
validated the  proceedings.    Ibid. 

Trustees  may  sell  for  a  price  fixed  by  two  sur- 
veyors afterwards  adopting  that  price.    Ibid. 

Lapse.  See  Husband  akd  Wifb,  1 ;  Will, 
9,12. 

Lease.     SeeLAKOLoao  aud  Tienakt. 


Legeej.    See  Will,  10,  11. 

Legitiiiiaej  -legitimation    by   subsequent    mar* 
riage.    See  Distbibutioks,  Statutb  of. 

Lien— solicitor.    See  Solicitob,  1-3. 


Light — vendor  and  purchaser :  owner  of  house  and 
land :  sale  of  house  and  land  to  different  pur- 
chasers :  simultaneous  conveyances :  grant  of  all 
lights :  right  qf  purchaser  of  land  to  obstruct 
liahts  of  house :  easement :  injunction]  —Where 
simultaneous  conveyances  are  executed  by  the 
owner  of  a  dwelling- hoose  and  of  the  adjoining 
land  to  different  purchasers  who  have  each 
notice  of  the  conveyance  to  the  other,  the  pur- 
chaser of  the  land  cannot  build  thereon  so  as 
to  obstruct  the  lights  of  the  house.  The  owner 
of  a  piece  .of  land  with  two  dwelling  houses 
thereon,  possessing  certain  ancient  lights,  and 
of  an  adjoining  piece  of  land,  by  his  will  de- 
vised his  real  estate  to  his  two  sons  and  a  third 
person  in  trust  for  sale,  and  gave  each  of  his 
sons  an  option  of  purchasing  any  part  of  his 
real  estate.  The  trustees  of  the  will  by  simul- 
taneous conveyances  granted  the  piece  of  land 
with  the  houses,  '*  together  with  all  lights  there- 
unto belonging,'*  to  one  son  in  fee,  and  the 
adjoining  piece  of  land,  "together  with  all 
lights  thereunto  belonging,*'  to  the  other  son  in 
fee.  The  purchaser  of  the  latter  piece  of  land 
commenced  building  thereon  in  a  way  to  obscure 
the  lights  in  the  two  dwelling-houses:— ^«^ 
that  the  purchaser  was  not  entitled  to  build  so 
as  to  obscure  the  lights  in  the  two  dwelling- 
houses,  and  an  injunction  was  granted  to  redtrain 
him  from  doing  so.    Allen  v.  Taylor,  178 
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limitations,  Statute  cft--achu>wlcdgmetU :  twenty 
years  adverse  possession] — An  acknowledgment 
in  writing  will  be  sufficient  to  exclude  the 
operation  of  the  Statute  of  LimitatioDs  (3  &  4 
Will.  4.  c  27),  although  not  given  until  after 
the  twenty  years  limited  by  the  statute  ha^e 
expired.     Sanders  v.  Sanders,  867 


2. debt  of  record :  sum  due  from  receiverl — 

A  sum  of  money  due  from  a  receiver,  whether  the 
amount  has  been  ascertained  or  not,—  Hdd,  so 
long  as  the  recognisaoce  exists,  to  be  a  debt  of 
record.     Seagram  v.  Tuck,  672 

8. express  trust :  mortaagor  and  mortgagee  : 

mortgage  of  ship :  sale  by  mortgagee :  surplus 
proceeds  of  sale:  express  trust :  acJinowledgment 
of  debt.'  admission  of  open  account:  consolidor 
tion  :  interest  on  mortgaae  debt :  interest  payable 
in  advance :  3  ^"  4  Will.  4.  c.  27.  «.  26 ;  judi^ 
cature  act,  1873,  s.  26.  sub-s.  11:9  Geo.  4.  c.  14. 
s.  I:  19  #•  20  Fict.  c.  97.  f.  13]— A  construc- 
tive trust  of  surplus  proceeds  of  sale  by  a  mort- 
gagee arises  (no  trust  being  expressed  in  the 
mortgage-deed)  when  it  is  shewn  that  there  is 
such  surplus;  but  evidence  that  there  is  such 
surplus  will  not  establish  an  express  trust  fur 
the  purpose  of  section  26  of  the  statute  3  &  4 
Will.  4.  c.  27.     Banner  ▼.  Berridge,  630 

Tanner  v.  Heard  (23  Beav.  666)  explained.     Ibid. 

SembU,  3  &  4  Will.  4.  c.  27.  s.  26,  is  by  the  effect 
of  the  Judicature  Act  applicable  to  personal 
property  as  well  as  land.     Ibid. 

Express  trusts  within  that  section  are  not  con- 
fined to  trusts  expressed  by  deed,  but  cover  a 
case  where  property  wholly  belonging  to  one 
party  is  put  in  the  bands  of  another  for  the 
owner's  benefit.     Ibid. 

Semhle,  an  unqualified  admission  of  an  account 
being  open,  or  one  which  either  party  is  at 
liberty  to  examine,  implies  a  promise  to  pay  the 
balance  found  due.    Ibid. 

Correspondence  and  expressions  with  regard  to 
au  open  account  from  which  the  Court  collected 
(without  resort  to  the  above  implication)  a  pro- 
mise to  pay  the  amount  due.    ibid. 

4« fraud:  will:  intestacy:  real  and  per- 
sonal estate] — The  plaintifib  sued  to  recover 
property,  both  real  and  personal,  to  which,  as 
all«3gfd,  thiir  predecessors  in  title  had  beoome 
entitled  upon  the  death  of  a  testator,  in  1798, 
who  had  died  intestate  as  to  the  whole  pro- 
perty comprised  in  his  will ;  and  alleged  fraud 
and  concealment  on  the  part  of  the  defendants 
and  their  predecessors  in  title,  which  could  not, 
with  reasonable  diligence,  have  been  discovered 
prior  to  1879: — Held,  upon  demurrer,  that,  as 
to  the  real  estate,  the  alleged  fraud  might, 
with  reasonable  diligence,  have  been  sooner  dis- 
covered, and  that,  therefore,  the  plaintiff's  title 
was  barred  by  the  26th  section  of  3  &  4  Will. 
4.  c.  27 ;  and  that,  as  regarded  the  personal 
estate,  the  18th  section  of  23  &  24  Victc.  88 


was  an  absolute  bar  to  the  plaintiiTs  dmim,  that 
section  being  held  to  be  retrospective.  A  re 
Jennens.    nillis  v.  Earl  Howe,  4 

5. mortgage :  forecloeure :  oonetmetian  (37  # 

88  Vict.  c.  67.  ss.  1  andS;  7  ^»/^  4  and  1  Fict. 
c.  28^ .'  payment] — A  foreclosure  action  is  not 
within  the  8th  section  of  37  &  38  Vict,  c  67. 
but  is  within  the  1st  section  of  that  Act.  Har- 
lock  V.  Ashbtrry,  746 

Payment  of  rent  by  a  tenant  of  a  moztgngor  to 
the  mortgagee  on  his  demand,  but  withoot  the 
authority  of  the  mortgiigor,  is  a  payment  under 

7  Will.  4  and  1  Viet.  c.  28,  so  as  to  ke^  alive 
the  right  of  the  mortgagee  to  bring  a  forsdosurs 
action.    Ibid. 

6. mortgage :  possesntm  bu  mortgagee  of  pari 

q/*  the  mortgaged  property :  cieenoe  of  mortgagor 
beyond  seas] — ^Possession  by  a  mortgagor  of  part 
of  the  mortgaged  property  does  not,  sincr  the 
passing  of  the  3  &  4  Will.  4.  c  27,  operate  to 
prevent  his  being  barred  by  lapse  of  time  from 
redeeming  such  part  as  is  in  the  poescemon  of  the 
mortgagee.  Absence  beyond  seas  is  not,  under 
the  same  statute,  a  disability  as  between  mort- 
gagor and  mortgagee.    Kineman  y.  Rouse,  486 

7* mortgagor  and   mortgagee :   dieabiiUies : 

real  property  limitation  act,  1874  (87  #  88  Fiel. 
e.  67),  8S.  3  and  7  .*  statute  of  limUaitons,  1838 
(8  #-  4  IViU,  4.  e.  27).  «.  16  and  28]— Section 

8  of  the  Real  Property  Limitation  Act,  1874, 
saving  the  rights  of  persons  under  disability, 
does  not  apply  to  section  7,  which  bare  a  mort- 
gagor at  th«^  end  cf  twelve  years  from  the  time 
when  the  mortgagee  took  possession.  Where, 
therefore,  a  mortgagee  entered  into  possessioa 
in  1861,  and  had  remained  in  possesaion  ever 
since  without  any  written  acknowledgment,  and 
a  redemption  action  was  brought  in  1879  by 
the  representatives  of  the  mortgagor,  who  had 
been  under  disabilities  of  in&ncy  and  marriage 
— Held,  that  the  Statute  of  Limitations  was  a 
bar  to  the  action.     Forster  v.  Pattereon,  603 

8. simple   contract   debt :    exocutoi'e  action 

for  administration  (21  Jae,  1.  c.  16)]— A  simple 
contract  debt  it-as  incurred  in  November,  1878. 
In  1878  the  executor  of  the  debtor,  who  had 
died  meanwhile,  beg<in  an  action  for  the  adminis- 
tration of  his  estate,  and  the  judgment  usual 
in  such  an  action  was  given  in  I)ecember.  1879. 
Soon  afterwards  the  simple  contract  ereditor 
carried  in  a  claim  for  the  amount  of  his  debt : — 
Held,  that  the  claim  was  inadmissible,  being 
barred  by  the  Statute  of  limitatioos.  /a  rv 
Greaves,     tray  v.  Th/ield,  817 

Stemdale  v.  Hankinson  (1  Sim.  893)  explained. 
Ibid. 

when  deemed  to  be  bailed.    See  Sbt-ovf,  S. 

Liquidation.    See  BamavpTCT,  16,  16. 
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Liqnidfttdr.    See  Company,  17. 

Loeal  Ooyernment  Act.  See  Public  Health 
Act. 

Lord  8t.  Leonard!*  Act,  1869.  See  Tbust  aitd 
Tbttstbh,  5. 

Lunaoy — inmection  of  proceedings  in  lunacy:  pro- 
duction ojT  docu»i€nl8\ — The  iDBpectioo  of  pro- 
ceedinga  iu  luoacy  is  not  a  matter  of  right,  and 
any  person,  other  than  the  parties  to  the  pro- 
ceeding(»,  or  those  claiming  under  them,  must 
make  out  a  case  to  the  satisfaction  of  the  Ck)urt 
of  his  right  to  such  inspection.  In  re  Smyth 
(App.).  34 

2. eale  of  real  eetate  of  lunatic :  conversion : 

equity  to  a  re-conversion :  partition  act^  1868, 
s.  8  ;  leases  and  sales  of  settled  estates  act^  1856, 
ss.  23-25] — By  an  order  made  in  a  partition 
action  certain  real  estate  was  sold  in  which  a 
lunatic  was  interested,  and  the  proceeds  of  sale 
representing  his  share  were  paid  into  Court  to 
the  credit  of  the  matter  of  the  lunacy,  but  not 
carried  over  to  a  real  estate  account.  IJpon  the 
death  of  the  lunatic,  intestate,  his  administrator 
presented  a  petition  for  payment  out  of  the 
moneys  representing  his  share,  but  it  was  held 
that  the  moneys  still  retained  the  character  of 
land,  and  as  such  passed  to  his  heir-at-law. 
In  re  Barker  (App.),  334 

The  words  of  the  23rd  section  of  the  Leases  and 
Sales  of  Settled  Estates  Act,  when  introduced 
into  the  Partition  Act  by  section  8,  are  not  to 
be  restricted  to  a  sale  of  settled  estates  only, 
bat  to  all  sales  effected  under  the  Partition 
Act    Ibid. 

—  Innatic  trustee :  cestui  que  trust  absolutely 
entitled :  vesting  order.    See  Tbustbm  Act,  2. 

XftintonAneo.    See  ImrAirr,  2. 
Xarriage — consent  of  guardians.    See  Will,  1. 
Xarriage  Settlement.    See  Sbttlkxhnt. 
Married  Woman.    See  HvsBAin)  and  Wxfb. 

— —  leave  to  sign  final  judgment  against,  on  bill 
of  exchange.    See  Pbacticb,  31. 

—  request  for  sale  by,  in  partition  action.  See 
Pabtitiow,  2,  3. 

XetropoUi — metropolis  local  management  act, 
1862,  s,  61 ;  metropolitan  main  drain :  drainage 
from  property  outside  the  area:  injunction] — 
By  the  Metropolis  Management  Act,  1862,  s. 
61,  no  person  shall  make  any  sewer  or  draioi 
or  make  any  opening  into  any  sewer  vested  in 
the  Metropolitan  Board  of  Works  without  the 


previous  consent  in  writing  of  snch   Board ; 
provided  that  it  shall  be  lawful  for  any  per- 
son with  such  consent,  at  his  own  expense,  to 
make  any  drain  into  any  sewer  vested  in  such 
Board ,  in  such  manner  as  the  Board  shall  di- 
rect.   The  defendants  were  the  owners  of  land 
situated  immediately  outside  the  metropolitan 
drainage  area,  and  abutting  on   to  a  certain 
brook.    There  were  four  cottages  on  the  land, 
and  the  surface  drainage  of  the  land  and  the 
sewage  of  the  four  cottages  were  ^discharged  into 
the  brook  by  an  eighteen- inch    barrel  drain. 
The  brook  was  by  the  Metropolis  Management 
Act,  1855,  vested  in  the  Metropolitan  Board  of 
Works  as  a  sewer  and  part  of  the  metropolitan 
drainage  system.      In   1871  the  Board  under 
their  statutory  powers  covered  in  the  brook  as 
a  sewer,  and  made  a  drain-eye  connecting  the 
eighteeu-inch  barrel  drain  with  the  sewer,  by 
means  of  which  the  drainage  from  the  defen- 
dants' land  and  four  cottages  was  discharged 
into  the  sewer  as  theretofore.    The  defendants 
subsequently    erected    additional  cottages    on 
their  land,  and  claimed  to  drain  such  new  build- 
ings into  the  sewer  through  the  eighteen-inch 
barrel  drain.    In  an  action  by  the  Board  to 
restrain  them  from  so  doing, — Held  (on  appeal 
Irom  Hall,  V.C,  49  Law  J.  Rep.  Chanc.  355), 
that  the  defendants  not  having  proved  any  pre 
scriptive  right  of  drainage  in  respect  of  the  ad- 
ditional cottages,  and  not  having  obtained  the 
written  consent  of  the  Board  under  section  61 
of  the  Act  of  1862,  were  not  entitled  to  use  the 
eighteen-inch  barrel  drain  for  any  other  purpose 
than  the  drainage  of  the  four  old  cottages  and 
of  the  surface  land  as  theretofore ;  and,  there- 
fore,  that  the  plaintiffs  were  entitled  to  an 
injunction.     l%e  Metropolitan  Board  of  Works 
V.  The  London  and  North   Western  Rail,  Co, 
(App.),  409 

Metropolis  Local  Management  Aot,  1855,  s.  88. 
See  NuiSAircE,  2. 

Mortgage — attomtnent  clause:  distress:  right  to 
apply  surplus  proceeds  in  reduction  ofprineipat] 
— A  mortgagO'deed  contained  the  usual  attorn- 
ment clause  by  the  mortgagor,  and  the  rent 
reserved  thereunder  coincided  with  the  interest 
payable  on  the  principal  debt  The  mortgagor 
having  gone  into  liquidation,  the  mortgagees 
distrained  under  the  attornment  clause  for 
arrears  of  rent,  and  the  distress  realised  more 
than  the  arrears  of  interest  then  due: — 
Held  (affirming  the  decision  of  Bacon,  C.J.), 
that  the  mortgagees,  in  the  absence  of  any  pro- 
vision to  the  contrary  in  the  mortoage-deed, 
were  entitled,  as  against  the  trustee  m  liquida- 
tion, to  retain  the  surplus  proceeds  of  the  dis- 
tress in  payment  pro  tanto  of  the  principal  due 
to  them  under  the  mortgage.  In  re  Betts ;  ex 
parte  Harrison  (App.),  882 

QtuBre,  whether  Hampson  v.  Fellows  (37  Law  J. 
Rep.  Chanc.  694  ;  Law  Rep.  6  £q.  575)  is  sound 
law.    Ibid. 
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2.  Mortgage  (contmned)-  aitomment  clause  :firgt 
and  second  mortgages :  attornment  clause  in  each 
deed :  distress  under  second  attornment :  valid 
against  trustee  in  bankruptcy] — K.,the  lessee  of 
a  hotel,  demised  it  by  way  of  mortgage  to  P.  to 
secure  an  advance.  The  deed  contained  an  at- 
tornment clause  by  which,  "  for  better  securing 
payment  of  the  interest "  the  mortgagor  attorned 
tenant  to  the  mortgagee  at  a  rent  which  was  equal 
to  the  amount  of  the  yearly  interest  on  the  sum 
advanced.  K.  subsequently  mortgaged  the  same 
premises  to  H.  The  deed  recited  the  first  mort- 
gage, and  contained  an  attornment  clause  in 
similar  words  to  that  in  the  first  mortgage.  K. 
filed  a  liquidation  petition  on  the  3rd  of  July, 
1879.  Trustees  were  appointed  on  the  14th  of 
July.  Afterwards  the  first  mortgagees  distrained 
for  a  quarter's  rent  due  under  the  attornment 
clause  in  their  mortgage  on  the  18th  of  July. 
In  September,  the  second  mortgagee  distrained 
under  his  attornment  clause  for  a  half-year's 
rent  due  in  August.  The  hotel  was  subse- 
quently put  up  for  sale  by  auction  by  the  first 
mortgagees  under  an  arrangement,  and  the  trade 
fixtures  and  also  the  furniture  and  loose  chattels 
were  sold: — Held,  that  the  second  mortgagee 
had  a  right  to  distrain  after  the  bankruptcy  of 
K.  under  the  attornment  clause  in  his  mort- 
gage for  one  year's  rent,  and  that  his  right  was 
not  at  all  affected  by  the  &ct  that  there  was 
a  prior  attornment  to  a  prior  mortgagee.  The 
attornment  being  for  the  better  securing  pay- 
ment of  the  interest  does  not  constitute  be- 
tween mortgagor  and  mortgagee  the  relation 
of  tenant  and  landlord  only,  nor  compel  the 
mortgagee  to  elect  between  his  character  of 
mortgagee  and  landlord.  He  remains  mortgagee 
with  all  the  incidents  attaching  to  that  position. 
The  attornment  is  merely  an  additional  security. 
Therefore  fixtures  added  by  the  mortgagor  after 
the  date  of  the  mortgage  were  held  to  pass  to 
the  mortgagee  in  his  capacity  of  mortgagee. 
Morton  v.  Woods  (9  B.  &  S.  632 ;  37  Law  J. 
Rep.  Q  B.  242 ;  Law  Rep.  3  Q.B.  668  ;  affirmed 
9  B.  &  S.  660 ;  88  Law  J.  Rep.  Q.B.  81 ;  Law 
Rep.  4  Q.B.  293)  approved  and  followed.  Ex 
parte  Punnett;  in  re  Kiichin  (App.),  212 


8. attornment  dause :  landlord  and  tenant : 

tenancy  from  year  to  year :  tenancy-ai-wiU  : 
distress :  bankruptcy  act,  1869,  s.  34] — By  deed 
dated  the  1st  of  June,  1871,  A  mortgaged  a  mill 
and  other  premises  to  the  trustees  of  a  building 
society.  The  mortgage-deed  contained  an  attorn- 
ment clause  whereby  A  attorned  tenant  from  year 
to  year  to  the  trustees  in  respect  of  the  mort- 
gaged premises  st  a  yearly  rent  of  800/.,  to  be 
paid  by  equal  quarterly  pavments,  and  it  was 
thereby  agreed  that  it  should  be  lawful  for  the 
trustees  "  at  any  time  after  the  1st  of  September, 
1871,  without  giving  previous  notice  of  their 
intention  so  to  do,  to  enter  upon  and  take  pos- 
session of  the  premises,  and  to  determine  the 
tenancy  created  by  the  aforesaid  attornment" 
A  filed  a  liquidation  petition  on  the  1 7th  of  May, 
1879,  when  a  receiver  was  appointed,  and  notice 


of  the  petition  and  the  appointra,e!nt  was  girea 
to  the  mortgagees.  On  the  19th  of  May  the 
mortgagees  entered  and  distrained  upon  the 
goods  and  chattels  on  the  premises  in  respect  of 
a  half-year's  rent: — Held  (affirming  the  decision 
of  the  Chief  Judge),  that  the  attornment  clause 
created  a  tenancy  from  year  to  year,  although 
determinable  at  the  will  of  the  landlord,  and 
not  a  tenancy-at-will,  and  that  the  mortgagees 
were  entitled,  under  the  34th  section  of  the 
Bankruptcy  Act,  1869,  to  distrain  for  the  half- 
year's  rent  due  from  A  to  them  at  the  date  of 
the  petition.  Morton  v.  Woods  (9  B.  &  S.  632 ; 
37  Law  J.  Rep.  Q.B.  242 ;  Law  Rep.  3  Q.B. 
668;  affirmed  and  distinguished,  9  B.  &  S. 
660 ;  38  Law  J.  Rep.  Q.B.  81 ;  Law  Rep.  4 
aB.  293)  explained.  In  re  J%reffaU  ;  expoHa 
Blakey  (App.),  818 

4. '* collateral"  security:  martgaae  of  frte^ 

hold:  contemporaneous  mortage  of  leasehold  to 
secure  same  mortgage  debt :  incidence  of  mortgage 
ilebt] — Amortgageof  freeholds  contained  a  recital 
that  the  mortgagees  had  "  agreed  to  advance  out 
of  moneys  belonging  to  them  on  a  joint  aeeoant 
the  sum  of  4,900/.  on  having  the  repayment  of 
the  same  with  interest  secured  as  thereinafter 
mentioned,  and  by  a  collateral  security  or  in- 
denture intended  to  bear  even  date  with  these 
presents,  whereby  it  is  intended  that  the  mort- 
gagor shall  demise  certain  leasehold  heredita- 
ments to  the  mortgagees,  and  covenant  with 
them  for  payment  and  other  purposes  as  therein 
mentioned,"  but  was  in  other  respects  in  com- 
mon form.  The  mortgage  of  the  leaseholds, 
after  reciting  the  mortgage  of  even  date  of  the 
freeholds,  and  that  **upon  the  treaty  for  the 
said  advance  it  was  agreed  that  the  principal 
and  interest  should  be  further  secured  by  these 
presents,"  was  expressed  to  be  "  in  oonsideratiQa 
of  the  said  sum  of  4,900/.  to  the  mortgagor 
advanced  by  the  mortgagees  out  of  moneys 
belonging  to  them  on  a  joint  account,  and  which 
simi  is  so  secured  by  indenture  of  even  date 
herewith  as  aforesaid,"  but  was  in  other  respects 
in  common  form.  The  mortgagor  died  intestate : 
— Held,  that,  as  between  his  heir-at-law  and 
next-of-kin,  the  mortgage  debt  of  4,900/.  must 
be  borne  rateably  by  the  freehold  and  leasehold 
properties  according  to  their  values.  AthiU  v. 
J/M/(App.),  128 

6. eonsolidaUon :  one  security  non-^sisHmg: 

mortgage  by  three  persons  and  morigage  by  two  <f 
them  in  trust  for  the  three] — Aand  B  mortgaged 
to  W.  certain  premises  which  thev  held  nnder  a 
lease,  such  lease  being  determinable  by  the  lessor 
on  the  bankruptcy  of  the  lessees.  They  subse- 
quently took  C  into  partnership,  and  A  and  B 
declared  that  they  held  the  leasehold  premises 
subject  to  the  mortoage  in  trust  for  the  three 
partners  as  part  of  the  assets  of  the  paitnerahip. 
A,  B  and  C  subsequently  mortgaged  to  W.  a 
debt  due  to  the  firm  from  X,  and  the  aeenrities 
they  held  for  its  lepaymeot^  and  shonUy  aft»- 
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wards  became  banknipt,  wherenpou  the  leaeor 
determined  the  lease  under  the  proviso.  Upon 
motion  by  W.  claiming  to  consolidate  the  debt 
and  securities  due  from  X  mortgaged  to  him 
with  the  mortgage  on  the  leasehold  premises, 
Held  (affirming  the  Registrar),  that  the  doc- 
trine of  consolidation  cannot  be  extended  so  as 
to  be  applied  to  a  case  where  one  securitj  is 
gone.  In  re  Raggett;  ex  parte  Williams  (A^p,), 

187 
Quarey  whether  a  mortgagee  can  consolidate  a 
mortgage  made  to  him  by  three  persons  with 
one  made  to  him  by  two  of  the  three  persons  as 
trustees  for  the  three.    Ibid. 

6,  mortgagee    in   poesessum:    covenant    to 

pay  interest^  with  proviso  for  reducing  rate  on 
punctual  payment :  accounf] — Where  a  mort- 
gage-deed contains  a  covenant  for  payment  of 
interest,  with  a  proviso  for  reducing  the  rate 
on  punctual  payment,  a  mortgagee  in  possession 
is  entitled,  in  taking  the  account,  to  be  credited 
with  the  higher  rate,  notwithstanding  that  he 
has  received  the  rents  punctually,  and  they  have 
equalled  or  exceeded  the  amount  payable  in 
reepect  of  interest  at  the  higher  rate.  The 
Union  Bank  of  London  v.  Ingram,  74 

Stains  v.  Banks  (9  Jur.  N.S.  1049)  was  reversed  on 
appeal  (Beg.  Lib.  7  B.  1863,  1761).    Ibid. 

7.  notice:  solicitor:  constructive  notice  to 

client]— A  borrowed  8,0002.  on  mortgage  from 
his  solicitor,  B.  Of  this  money,  8002.  belonged 
to  C,  a  client  of  B*s,  who  had  handed  it  to  B 
for  investment.  No  notice  was  ever  given  to 
A,  either  by  B  or  by  C,  that  the  8002.  belonged 
to  C.  Afterwards  A  paid  off  the  8,000/.,  and 
B  shortly  after  died  insolvent  On  a  claim  made 
by  C  for  the  800/.  against  A, — Held,  that  as 
G,  by  his  negligence  in  not  giving  notice  of  his 
claim  to  A,  had  enabled  A  to  pay  back  the 
whole  of  the  mortgage-money  to  B,  he  had  no 
equity  to  compel  A  to  pay  part  of  the  money 
over  again;  and  claim  refiised.  In  re  Lord 
Southampton's  Estate ;  Roper's  Claim,  166 

8. iiniice:  solicitor:  constructive  notice:  equit- 
able mortgage:  transfer] — S.  deposited  certain 
title-deeds  with  J.  B.,  who  was  his  solicitor,  to- 
gether with  a  memorandum  of  deposit  for  securing 
the  sum  of  3,0002.  J.  B.,  who  was  also  the  soli- 
citor of  H.  B.,  afterwards  handed  the  deeds  and 
memorandum  of  deposit  to  H.  B..  together  with  a 
further  memorandum  to  the  eflfect  that  2,0002., 
part  of  the  3,0002.,  belonged  to  H.  B.  with  in- 
terest at  five  per  cent.  H.  B.  subsequently,  on 
the  request  of  J.  B.,  returned  the  deeds  (without 
the  memorandum)  to  him  on  the  assurance  that 
others  of  equal  value  should  be  deposited  with 
him,  and  J.  B.  afterwards  deposited  other  deeds 
with  H.  B.  which  proved  utterly  valueless.  S. 
had  no  notice  of  H.^.*s  security.  The  property 
comprised  in  the  original  deeds  was  sold  by 
the  trustees  of  the  will  of  S.,  and  the  3,0002. 
mortgage-money  paid  to  J.  B.    On  a  claim  by 


H.  B.  against  the  estate  of  S.  for  payment  of 
the  2.0002.  advanced  by  Y^m,—Held,  that  he 
had  lost  all  claim  in  consequence  of  his  neg- 
lecting to  give  notice  to  S.  of  the  transfer  and 
of  his  having  given  up  the  documents  originally 
deposited  with  him  by  way  of  security.  In  re 
Lord  Southampton's  Estate.  Allen  v.  Lord  South- 
ampton; Banf other's  Claim,  218 

9. power  of  sale:  construction:  "assigns*" : 

notice] — Previously  to  the  exercise  of  a  power  of 
sale  in  a  mortgage-deed  three  months'  notice  to 
the  mortgagor  or  his  assigns  was  requisite.  A 
second  mortgage  was  executed: — Held,  that 
notice  to  the  mortgagor  alone  was  insufficient. 
Hoole  V.  Smith,  676 

10. priorities :  holders  of  forged  leases :  estoppel: 

equitable  mortgaaee  of  freehold :  costs] — ^In  1874 
T.,  as  lessee  under  a  fictitious  lease  from  a  ficti- 
tious freeholder  of  freehold  property  in  Surrey, 
mortgaged  it  by  sub-demise  to  Eeate.  Shortly 
afterwsods  M.,  as  lessee  under  another  fictitious 
lease  from  a  fictitious  freeholder  of  the  same 
property,  mortgaged  it  by  sub-demise,  which 
mortgage  became  vested  in  Phillips.  In  these 
frau£  T.  and  M  were  confederates  with  D.,  a 
solicitor,  who  in  1873  had  become  transferee  of 
genuine  mortgages  on  the  freehold,  which  he 
sub-mortgaged.  The  property  was  sold  by  the 
sub-mortgagee  in  1876,  under  his  power  of  sale, 
to  a  trustee  for  M.,  and  in  1876  that  trustee 
conveyed  the  property  to  M.,  who  was  a  trustee 
for  D.  In  1877  M..  purporting  to  be  beneficially 
entitled,  obtained  an  advance  from  McStephens, 
on  deposit  of  the  genuine  title-deeds.  This 
advance  was  afterwards  confirmed  by  D.  as 
equitable  owner,  and  a  further  advance  was  ub- 
tained  by  D.  The  frauds  being  discovered,  and 
an  action  brought  to  decide  the  question  of 
priorities, — Held,  that  (assuming  tliat  D.  was 
answerable  for  the  acts  of  T.),  still  this  gave 
Eeate  only  a  personal  equity  against  D.,  and 
not  an  equitable  charge  on  the  land.  Held 
also,  that  the  sub-demise  by  M.  to  Phillips  was 
not  perfected  by  estoppel  on  M.  acouiring  the 
legal  estate  as  trustee.  Held  also,  that  McSte- 
phens, as  depositee  of  the  genuine  title-deeds, 
alone  had  a  charge  upon  the  land.  No  order  as 
to  costs.    Keate  v.  Phillips,  664 

11. priorities  :  notice :  mortaage  by  admims* 

trator:  authority  from  next-of-kin :  breach  of 
trust] — An  intestate  being  entitled  to  the  renewal 
of  leases  on  completion  of  repairs,  died  in  1872, 
leaving  his  nextrof-kin  one  son  (his  adminis- 
trator) and  three  daughters.  The  daughters  gave 
a  written  authority  to  the  son  to  borrow  money 
on  the  security  of  the  leasehold  houses  for  the 
repairs.  The  repairs  were  completed,  and  a 
lease  granted  to  the  son  in  1872.  No  money 
was  required  to  be  borrowed  for  the  completion 
of  the  repairs,  but  the  son  deposited  the  lease 
and  the  authority  with  S.  to  secure  his  private 
debt.    In  1876  the  son  wound  up  the  aaminis- 
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trAtion  accounts,  stating  that  no  use  had  been 
made  of  the  authority.  In  May,  1877,  the  son 
executed  a  legal  mortgage  to  S.  of  his  one- 
fourth  share  of  the  leasehold  houses,  and  in 
December,  1877,  a  mortgage  of  the  daughters' 
shares,  purporting  to  be  made  under  the  aa- 
thority.  No  notice  was  given  by  S.  to  the 
daughters  of  the  previous  deposit  of  the  au- 
thority or  of  thi-s  mortgage : — Held^  that  the 
mortgage  did  not  affect  the  shares  of  the  daugh- 
ters, and  that  they  were  entitled  to  a  re-assign- 
ment.   Jones  v.  Stohwasser,  625 

12.  Mortgage  (continued)— ^prtori^y  ;  notices  : 
price  of  officer's  €omfnissi<m:  mortgages:  re- 
tirejnent  of  officer^ — Money  paid  to  army  agents 
by  the  Army  Purchase  Commissioners  as  the 
ralue  of  an  officer's  commission  is  not  pay- 
able to  the  officer  until  his  retirement  has 
been  gazetted ;  and,  therefore,  notices  giTen 
to  the  army  agents  by  incumbrancers  before 
the  publication  of  the  Gazette  are  inopera- 
tive. An  officer  charged  the  value  of  his 
commission  in  flavour  of  three  different  mort- 
gagees (who  had  no  notice  of  each  other's 
securities).  On  the  29th  of  March,  1879,  the 
Army  Purchase  Commissioners  sent  to  the  army 
agents  a  warrant  to  draw  on  the  Paymaster- 
C^neral  for  8002.,  being  the  amount  dne  to  the 
officer  "  on  his  retirement."  The  army  agents 
received  the  800/.,  and  carried  it  to  the  credit 
of  the  commissioners  on  account  of  the  officer. 
The  officer's  retirement  was  gazetted  on  the 
16th  of  May.  The  first  mortgagee  gave  notice 
of  his  charge  in  1875,  and  on  the  20th  of  March, 
1879.  The  second  mortgagee  gave  notice  on 
the  17th  of  May.  The  third  mortgagee  gave 
notice  on  the  29th  of  March  and  the  17th  of 
May: — Held,  that  by  virtue  of  their  notices 
the  second  mortgagee  was  entitled  to  rank  first, 
and  the  third  mortgagee  to  rank  second.  The 
costs  of  all  parties  were  ordered  to  be  paid  out 
of  the  fund.    Johnstone  v.  Cox,  216 

13. priority:  tacking :  consolidation:  interest 

payable  in  advat^ce] — A  mortgagee  cannot  tack 
to  bis  debt  another  mortgage  debt,  the  property 
mortgaged  to  secure  which  has  ceased  to  exist. 
Banner  v.  Berridge,  630 

The  contract  of  mortgage  of  a  ship  provided  that 
interest  should  be  paid  half-yetrly  in  advance. 
The  mortgagee  sold  the  ship  shortly  before  a 
half-yearly  day  for  payment  of  interest,  and 
received  the  balance  of  purchase-money  (covering 
his  principal  debt)  three  days  after  that  half- 
yearly  day : — Held,  that  he  was  only  entitled  to 
interest  in  respect  of  the  three  days  for  that 
half-year.    Ibid. 


—  equitable  mortgagee :  lease  renewed  by  exe- 
cutor: possession  of  title-deeds.  See  Exa- 
cxrroB,  1. 


injunction  and  receiver,  right  of  legal  mort- 


gagee to.    See  PaAcncx,  21. 

—  reconveyance :  right  to  eopy  of  xeoonvey- 
ance.    See  Costs,  7. 

—  sale  nnder  power:  oonstroetive  tmst  of 
surplus  proceeds.  See  Limitations,  STAXim 
OF,  3. 

—  sale  under  power:  garnishee  order.  See 
Attachmbnt  of  Debt. 


—  sale  under  power :   injonction  to  restrain : 
winding-up.    See  Cohpant,  24. 

-«  stamp  on  mortgage-deed.    See  Stamp. 

—  statute  of  limitations :  possession  by  mort- 
gagee.   See  LiMrrATioKS,  Statutb  of,  6. 

—  successive  mortgages:  sale:   right  to  sur- 
plus proceeds.    See  Attachmbnt  of  Dbbt. 


XortmaixL.    See  CHARnr,  i-6. 


Municipal  Corporation — aJderman:  private  er- 
rangement  with  creditors :  diMqua^fioatiom :  aikm- 
cipal  corporations  act :  debtors  act]  — An  aldermaa 
of  a  borough  made  a  proposal,  by  ciicnlar 
letter,  to  his  creditors,  that  they  ehould  accept 
a  composition  on  his  debts.  Tlus  waa  aaseated 
to^  and  the  alderman  borrowed  a  snm  of  money 
for  the  purpose  of  paying  the  compoeition,  and 
gave  a  bill  of  sale,  to  which  the  general  body 
of  creditors  were  not  parties,  to  secure  the 
amount  borrowed: — HelOt  that  he  had  not  be- 
come disqualified  under  the  provisions  of  the 
Municipal  Corporations  Act,  1835,  s.  52,  or  of 
the  Debtors  Act,  1869,  s.  21.  Asiatt  v.  J%e 
Mayor  and  Corporation  of  Southnmpton,  31 

The  Chancery  Division  of  the  Iligh  Court  h^s, 
since  the  passing  of  the  Judicature  Arts, 
jurisdiction  to  restrain,  by  injunction,  persoos 
improperly  threatening  to  remove  an  alderman 
from  his  office.    Ibid. 

Kama— use  of:  injunction.  See  Iirraicnoir, 
1.2. 


—  commission  m 
Abmt  Agbmt. 


the    army :    set-off      See 


Kegligenoe— solidtor :    damages.     See   Soua- 
tob,  4. 


m-^  company:    borrowing  powers.      See  Com-      Kotiee — leesoi's  title:  reetrietiye 
PANT,  1.  CovmAMT,  4,  5. 


oovenant    See 
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priority  by.    See  Ajmnnn,  1 ;  Mobtqaob, 

7,  8,  10-12. 

Kotiee  to  Quit.    See  Laitdlobd  and  Tkkant,  2. 

IfjiiuaKee—^perpeiual  it^'unction  against  local  atf- 
thoritp:  right  to  enforce  injunctum  against  suc- 
cessors in  title  to  the  local  authority:  the  public 
health  act,  1875,  «.  2761— In  1876  a  perpetual 
injonction  was  obtained  against  a  sanitary  au- 
thority, restraining  them  from  polluting  a  rirer 
with  sewage.  In  1877  a  provisional  order  of 
the  Local  Qorernment  Board  was  made  under 
the  Public  Health  Act,  1875,  constituting  a 
new  and  larger  district  drainage  board.  In  an 
action  by  the  persons  who  had  obtained  the  in- 
junction in  1875  against  the  district  drainage 
board,  claiming  a  declaration  that  they  were 
entitled  as  against  the  district  drainage  board 
to  the  same  benefit  of  the  injonction  as  if  such 
board  had  been  defendants  to  the  former  action, 
— Heidi  that  the  iigunction  did  not  run  with 
the  land ;  that  the  liability  was  not  a  liability 
constituted  under  the  Act,  and  therefore  the 
plaintiffs  were  not  entitled  to  such  a  declara- 
tion. The  AiUimey- General  r.  The  Birmingham, 
Tame  and  Rea  District  Drainage  Board  (App.), 
786 

2. vestry:  erection  of  urinal:  public  nuisance: 

the  metropolis  local  management  act,  1855,  s  88; 
public  ftsaUh  act,  1875,  s.  39]— A  vestry  is  not 
empowered  under  section  88  of  18  &  19  Vict.  c. 
120,  to  do  upon  a  public  place  that  which  if  done 
by  a  private  owner  on  his  own  private  ground 
would  couBtitnte  a  nuisance.  Thera  is  nothing  in 
the  section  which  authorises  a  vestry  in  erecting  a 
urinal  to  commit  a  nuisance ;  and,  consequently, 
if  in  the  erection  of  a  urinal  they  create  a  nui- 
sance, they  ara  acting  ultra  vires,  and  an  izy'unc- 
tion  will  be  granted  to  restrain  the  act.  The 
"  damsge  "  mentioned  in  the  section  means  only 
any  diract  damage  caused  by  the  mere  erection 
of  the  structura  itself,  and  does  not  extend  to 
include  "compensation"  for  injury  caused  by 
the  structure  when  erected.  Vernon  r.  The 
Vestry  of  8t.  James,  Westminster  (App.),  81 

Parent  and  Ohild—custody  of  child.    See  Spe- 
cific Pbbformancb,  2. 


—  mortgage  by  child  to  secure  parentis  debt. 
See  Unsub  InFLrxKca. 


Parliamentary  DepOiit — railwau  company:  un- 
dertaking: abandonment:  Judgment  creditor: 
receiver:  railway  companies  act,  1867  (80  ^  31 
Jlct.  0. 127),  M.  4,  31-35 :  abandonment  of  rail- 
ways act,  1869  (32  #83  Vict.  c.  114)]— By  the 
provisions  of  the  special  Act  of  a  railway  com- 
pany, the  Parliamentary  deposit  was  not  to  be 
paid  out  unless  the  company  should,  within  the 
Vol.  50.— Chanc,  Index. 


period  named,  either  open  the  railway  or  prove, 
to  the  satisfaction  of  the  Board  of  Trade,  that 
one-half  of  their  capital  had  been  paid  up  and 
expended ;  and  in  default  thereof  the  special  Act 
provided  that  the  deposit  should  be  applied  in 
compensating  landownen  and  others  injured 
by  the  company,  and,  subject  thereto,  should 
either  be  forfeited  to  the  Crown,  in  the  discretion 
of  the  Court,  if  the  company  should  be  insol- 
vent and  be  ordered  to  be  wound  up,  or  if  a  re- 
ceiver should  be  appointed,  should  be  wholly 
or  in  part  paid  or  transferred  to  the  liquidator 
or  receiver,  or  be  otherwise  applied  a«  part  of 
the  assets  of  the  company  for  the  benefit  of  the 
crediton  thereof.  The  company  had  never 
purchased  any  land  or  commenced  their  rail- 
way, and  the  time  for  completing  the  same  had 
expired.  They  had  not  paid  up  or  expended 
one-half  of  their  capital,  and  had  no  uncalled 
capital.  The  Board  of  Trade  had  refused  to 
grant  a  warrant  of  abandonment  of  the  railway. 
On  a  petition  under  the  4th  section  of  the 
Railway  Companies  Act,  1867,  by  a  judgment 
creditor  of  the  company  who  had  obtained  a 
charging  order  on  the  deposit,  asking  for  the  ap- 
pointment of  a  receiver  of  the  unaertaking  of 
the  company  and  for  an  enquiry  as  to  the  claims 
of  any  landownen  and  othen  injured  by  the 
exercise  of  their  compulsory  powera  by  the  oom- 
I>any,and  for  payment,  subject  to  such  ckims,  to 
the  receiver,  of  the  Parliamentaiy  deposit,  and 
for  the  application  thereof  in  payment  of  the 
amount  due  to  the  petitioner  and  the  other  cre- 
diton of  the  company, — Held,  that  no  receiver 
could  be  appointed,  inasmuch  as,  under  the 
circumstances,  there  was  no  "undertaking"  of 
the  company  within  the  meaning  of  the  4th 
section  of  which  a  receiver  could  be  appointed, 
and  that»  as  no  winding-up  order  of  the  com- 
pany had  been  made,  the  Court  had  no  power 
to  make  any  order  dealing  with  the  deposit  In 
re  The  Birmingham  and  Lichfield  Junction  Sail, 
Co.,  594 

Partiee.    See  Practici^  18-16. 


Partition — sale:  parties  interested:  service  of 
judgment:  dispensing  with  service:  form  of 
judgment :  partition  act,  1876,  s.  3]— When  in 
a  partition  action,  at  the  request  of  the  parties 
to  the  action,  but  in  the  absence  of  some  of  the 
other  persons  interested,  a  sale  is  asked  for,  the 
Court  will  not  proface  the  order  by  a  declaration 
that  a  sale  is  mora  beneficial  than  a  partition. 
Form  of  order  for  sale  under  section  3  of  the 
Partition  Act,  1876,  providing  that  service  of 
the  judgment  may  be  dispensed  with.  In  re 
Hardman.    Pragnell  y.  Batten,  272 

2. sale :  request  for :  married  woman :  autho- 
rity :  request  for  sale  by  oou$isel :  purchase-money : 
converston  :  eleetion  to  take  as  personalty  :fund 
under  200  J. ;  separate  examination :  partition  act, 
1876,  s.  6] — An  order  for  the  sale  of  a  manned 
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woman's  share  of  real  estate,  when  made  with 
her  consent  or  at  her  request  under  section  6 
of  the  Partition  Act,  1876,  operates  as  a  con- 
yersion  of  such  share  into  personal  estate ;  but 
a  request  for  sale  under  that  section  should  be 
made  by  a  person  with  special  authority  to  act 
on  her  behalf  in  the  action,  and  a  request  by 
her  counsel  is  not  sufficient.  Crooks  ▼.  Whit' 
worth  (Law  Rep.  10  Ch.  D.  289)  not  followed. 
Wallace  v.  Oreenwood,  289 
Where  in  a  partition  action  the  share  of  a  married 
woman  in  the  proceeds  of  sale  is  under  200/. 
an  order  will  be  made  for  payment  out  to  her 
upon  her  separate  receipt  and  an  affidavit  of  no 
settlement,  and  her  separate  examination  as  to 
her  election  to  take  the  money  as  personal 
estate  will  be  dispensed  with.  In  re  Shaw  (49 
Law  J.  Kep.  Chanc.  213)  not  followed.    Ibid. 

8.  Fartitioii  (continued)— m/^  :  request  /or,  bt/ 
married  woman :  partition  act,  1876  (39  ^  40 
VicL  c.  17),  «.  6] — Li  a  partition  action  a  re- 
quest for  sale  on  behalf  of  a  married  woman 
was  directed  to  be  made  in  writing,  signed  by 
her,  authorising  and  requesting  her  solicitor  to 
instruct  counsel  to  ask  for  a  sale.  Grange  v. 
White,  620 

^—  conversion :  estate  of  lunatic.  See  Litkact,  2. 


Partnerthip — dissolution,  action  for:  eguiiable 
grounds:  date  from  which  dissolution  should 
commence'] — Where  partnership  articles  contain 
no  provision  for  the  dissolution  of  the  partner- 
ship, and  the  intervention  of  the  Ck}urt  is  sought 
to  put  an  end  to  the  partnership  on  purely 
equitable  grounds,  such  as  incompatibility  of 
temper,  and  a  dissolution  is  decreea,  the  disso- 
lution will  date  from  the  date  of  the  judgment. 
Li/on  V.  Tweddell  (Ap]^,),  571 

3,  dissolution:    return  of  premium] — The 

plaintiff  and  defendant  entered  mto  partnership 
as  solicitors  for  a  term  of  twel?e  yecirs,  ''the  part- 
nership to  be  determinable  at  the  option  of  either 
partner"  by  giving  three  months  notice;  and 
the  plaintiff  to  have  the  option  of  increasing 
his  share  in  the  profits  of  the  business  upon 
payment  to  the  defendant  of  600/.  The  plain- 
tiff paid  the  premium  of  600/.  Afterwards  the 
defendant  dissolved  the  partuervhip  by  giving  a 
notice  as  provided  by  the  articles : — Held,  that 
the  plaintiff  was  entitled  to  the  return  of  a  pro- 
portionate part  of  the  premium.  Rooke  v.  Nubet^ 
688 

8. sharing  profit  and  loss :  right  to  goodwill : 

claim  by  former  servant  to  he  partner :  sale  of 
business:  mode  of  sale] — ^An  agreement  to  shard 
the  profit  and  loss  of  a  business  entitles  each 
party  as  against  the  other  to  the  general  rights 
of  a  partner,  including  an  interest  in  the  good- 
will ;  and  the  agreement  would  have  this  legal 
effect  notwithstanding  a  stipulation  that  the 


parties  should  not  be  partners.  Pawaey  y.  Arm- 
strong, 683 

Where  a  former  servant  claims  to  be  a  partner, 
his  case  must  be  made  out  by  strong  evidence. 
Ibid. 

Where  the  premises  at  which  a  partnership  busi- 
ness was  carried  on  belonged  to  one  partner 
exclusively,  the  Court  in  directing  a  sale  of 
the  business  in  an  action  between  the  partners 
for  dissolution,  ordered  the  sale  to  be  conducted 
by  an  independent  firm  of  solicitors,  with  liberty 
to  either  partner  to  bid.    Ibid. 


association   or  partnership   for   investing 


capital:  ''carrying  on  business."     See  Com- 
PANT,  2. 

Patturago — common  of.    See  Coxxon. 

Patent — infringement:  user  of  patented  article: 
agency] — J.  S.  &  Co ,  a  firm  in  London,  acting 
for  the  occasion  without  remuneration  as  Custom 
House  agents,  on  behalf  of  K.  &  Co.,  a  firm 
in  Cologne,  took  the  necessary  steps  in  clearing 
through  the  Custom  House  and  obtaining  the 
necessary  warrants  for  enabling  cargoes  of  Utho- 
fracteur,  manufactured  by  K.  &  Co.  at  Cologne, 
to  be  discharged  into  lighters  in  the  Thames 
for  the  purpose  of  being  stored  in  K.  &  Ca's 
warehouses.  This  lithofracteur  was  manu- 
factured by  a  process  which  was  patented  in 
this  country  by  letters  patent  vested  in  the 
plaintiff  company.  On  an  action  by  the  plaintifb 
for  damages  and  an  injunction  against  J.  8.  & 
Co.  on  the  ground  of  user  of  the  patented  in- 
vention,— Hdd  (reversing  the  decision  of  Bacok, 
V.C),  that  the  act  of  J.  S.  &  Co..  although  it 
was  one  of  the  steps  that  must  of  necessity  be 
taken  before  K.  &  Co.  could  discharge  the 
cargoes,  and  (assuming  that  the  trans-shipment 
and  storage  in  K  &  Co.'s  warehouse  was,  having 
regard  to  the  nature  of  the  invention,  a  user 
of  it  within  the  meaning  of  the  letters  patent) 
J.  S.  &  Co.  thereby  assisted  K.  &  Co.  in  infring- 
ing the  patent,  yet  did  not  constitute  any  in- 
fringement on  the  part  of  J.  S.  &  Co.,  nor  was 
it  an  actionable  wrong,  and  the  action  was  dis- 
missed with  coets.  N&beVs  Explosive  Co,  y.  Jones, 
Scott  4' €k>.  (ATpp.),  6S2 

The  Court  in  dealing  with  agents  in  cases  of  this 
description  has  regard  to  the  character  of  the 
agency— that  is,  the  agency  must  be  an  agency 
in  the  making,  using,  exercising  or  vending  the 
patented  invention.    Ibid. 

2t  ^—  validity :  chemical  product :  want  of 
novdty  :  prior  publication :  importation  and  etde 
in  Ektgland  of  patented  article  made  abroad  by 
same  process :  infringement :  ii^unction] — ^Prior 
publication  to  be  anticipation  must  give  really 
the  same  full  and-  sufficiently  precise  informa- 
tion which  is  required  in  a  specification.  Although 
an  article  has  been  produced  by  laboratory  ex- 
periments and  the  fact  has  been  recorded  in 
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chemical  publications,  that  is  no  anticipation  of 
a  process  by  which  a  person  for  the  first  time 
produces  the  article  in  quantity,  so  that  it  be- 
comes of  practical  and  public  utility,  and  is 
manufactured  as  an  article  of  commerce.  Van 
Het/den  v.  Neuatadt  ( App.),  1 26 
The  importation  into  and  sale  in  England  of  a 
patented  article  that  has  been  made  abroad  by 
the  patented  process  is  an  infringement  of  the 
English  patent,  and  will  be  restrained.  Elmslie 
V.  BaursUr  (39  Law  J.  Kep.  Chanc  328 ;  Law 
Rep.  9Eq.  217)  and  Wriaht  t.  Hitchcock  (89 
Law  J.  Rep.  Exch.  97 ;  Law  Rep.  6  Exch.  9) 
appxoyed  and  followed  on  this  point.    Ibid. 

co-owners:  right  to  sue.    See  Pbacttcb,  16. 

Paving— expenses.    See  Pubuc  Hbalth  Act. 

Pension — ^retired  incumbent.     See  Chubch  and 
Clbbqt. 

Petition  of  Bight.  See  Cbown;  Eobbst  of  Dbait. 

Pleading.    See  FBAcncB,  17-20. 

Power — appointment :  fraud  on  power  :  bond  to 

appoint  a  certain  sum  under  power] — M.,  having 

a  limited  power  of  appointing  a  trust  fund  by 

will  only  among  his  children  (to  whom  in  default 

of  appointment  the  fund  was  given  equall;jr),  by 

his  will  appointed  a  sum  of  5,000/.  to  his  son 

J.    Shortly  after  the  date  of  his  will  he  executed 

a  bond  to  his  son  J.,  whereby  after  reciting 

the  power,  and  the  appointment  by  will  already 

made,  he  bound  himself  that  J.  should  receive 

either  out  of  the  trust  fund  or  out  of  his,  M.*s, 

own  property,  the  sum  of  6,000/.  at  the  least. 

M.  died,  without  having  revoked  his  will: — 

Hdd  (sffiimvDg  the  decision  of  the  Mastsb  of 

THB  Rolls),  that  the  appointment  was  a  good 

exercise  of  the  power,  and  that  the  fact  that  it 

might  have  the  effect  of  discharging  M.'s  own 

estate  from  a  liability  did  not  invalidate  it. 

Coffin  V.  Cooper  (2  Dr.  &  S.  366 ;  34  Law  J.  Rep. 

Chanc.  692)  followed.  A  covenant  by  the  donee 

of  a  limited  power  that  he  will  exercise  it  in 

a  particular  way  is  void  and  does  not  render 

the  donee's  estate  liable  to  an  action  for  breach 

of  the  covenant.    (By  Bbett,  L.J.,   duhilante 

Cotton,  L.J.)    Palmer  v.  Locke  (App.),  113 

2» appointment:  land  eold  under  power  in 

a  settlement:  trust  for  re^investment :  inveat- 
ment  of  proceeds  of  sale  in  consols :  general 
power  of  appointment  by  will :  equity  to  recon- 
version: general  bequest,  **aU  my  personal 
estate  "  .*  wills  act] — Land  was  settled  to  the  use 
of  such  person  or  persons  as  A  B  should  by 
will  appoint  The  settlement  contained  a 
power  enabling  the  trustee  to  sell,  with  A  B*8 


consent,  the  proceeds  of  sale  to  be  re^invested  m 
land  to  be  settled  to  like  uses,  and  in  the  mean- 
time to  be  invested  in  Government  or  real  se- 
curities. The  land  was  sold  under  the  power, 
and  the  proceeds  invested  in  consols,  which  were 
transferred,  at  A  B's  request,  into  her  own 
name,  before  the  date  of  the  will,  and  remained 
in  such  state  up  to  the  time  of  her  death.  By 
her  will  A  B  gave  legacies  to  the  amount  of 
30,000/.,  and  bequeathed  all  the  residue  of  her 
personal  esUte  and  effects,  whatsoever  and 
wheresoever,  unto  and  equally  between  two  per- 
sons named.  Her  own  personal  es-ate  was  under 

6^000/. : Held  (aflSrming  the  decision  of  Jbssbl, 

M.R.),  that  under  section  27  of  the  Wills  Act 
the  residuary  bequest  of  all  her  personal  estate 
operated  as  an  execution  of  the  power  over  real 
estate  reserved  to  her  by  the  will,  and  passed 
the  consols  representing  the  proceeds  of  sale  of 
the  land.     Chandler  v.  Pocock  (App.),  380 

8. appointment :  power  created  subsequently 

'to  the  wiu :  contrary  Mi^«i^io«]— By  a  settlement 
certain  real  estate*  was  conveyed  to  trustees, 
upon  trust  to  sell,  and  to  pay  the  proceeds  of 
sale  to  such  persons  as  A  should  by  deed  or 
will  appoint.  By  a  second  deed  of  settlement 
A  appointed  that  the  trustees  of  the  first  settle- 
ment should  stand  possessed  of  the  sale  moneys 
in  trust  for  such  persons  as  she  should  by  will 
appoint.  By  her  will,  made  previous  to  the 
second  settlement.  A,  "  in  pursuance  of  the 
power  conteined  in  the  first  settiement,  ap- 
pointed the  property  comprised  therein  (de- 
scribing it  as  real  estate)  to  her  three  sons. 
SembU;  that  the  will  was  revoked  by  the  second 
settlement.  Held,  that  the  will,  if  not  revoked, 
did  not  operate  as  an  execution  of  the  power 
contained  in  the  second  settlement.  Thompson 
V.  Simpson,  461 

4  appointment   of  share   of  fund:   post- 

'ponement  qf  enjoyment:  devolution  of  income 
in  the  meanHme]—'VnxeTe  an  invalid  appoint- 
ment of  a  share  of  certain  proceeds  of  sale  and 
of  residuary  real  estate  was  made  m  favour  of 
an  infant,  not  one  of  the  objects  of  the  power, 
and  where  in  case  of  the  death  of  the  mfiint  under 
twenty-one  a  valid  appointment  was  made  in 
favour  of  A  B,  one  of  the  objects  of  the  i>ower, 
—Held,  that  the  income  of  the  fund  untd  the 
infant  attained  twenty-one,  or  until  his  death 
under  that  age,  would  go  with  the  corpus  of 
the  ftmd,  in  the  one  case  to  the  persons  who 
took  in  default  of  appointment,  and  m  the  oUier 
case  to  the  appointee  A  B.  Long  v.  Ovenden, 
314 

6  appointment  under  general  power :  testor 

'mentary  power  of  appointment  over  real  estate, 
wUh  mftover  in  difauU:  testamenta/ry  appoint- 
ment to  trustee  upon  certain  trusU:  failure  of 
trusts  in  Hfetime  of  appointor  :resulHng  trust 
for  appointor's    heir'at4aw]—The  effect  of  a 
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teBtAmeotary  appointment,  either  of  real  or 
personal  estate,  to  a  trustee  upon  trust  for  A., 
who  dies  in  the  lifetime  of  the  appointor,  is  that 
the  appointed  property  does  not  revert  to  the 
donor  of  the  power,  nor  to  those  who  would 
have  taken  under  a  gift  over  (if  any)  in  default 
of  appointment,  but  remains  part  of  the  general 
estate  of  the  appointor.  Where,  therefore,  a 
testatrix  having  a  general  testamentary  power  of 
appointment  over  real  estate,  subject  to  a  gift 
over  in  default  of  appointment,  devised  the 
property  to  trustees  upon  trust  for  A.,  who  died 
m  her  lifetime, — Hdd,  that  the  property  re- 
mained vested  in  the  trustees  as  part  of  the 
general  estate  of  the  testatrix,  subject  to  a  re- 
sulting trust  for  her  heiivat-law  Tif  any).  In 
re  Van  Hagen.  Sperling  t.  Bochefort  (App.),  1 
Seynble,  if  the  heir-at-law  could  not  be  found,  the 
title  of  the  trustees  was  good  as  against  the 
Crown.    Ibid. 

6.  Power  (continued) — appointment :  wills  act 
(1  Vict,  c,  26)  :  appointment  hy  mU :  power 
created  before,  exectUed  after,,  wills  act:  resi- 
duary appointment  embracing  previous  void 
appointment :  meaning  of  word  *'  devise "  in 
wuls  act] — Any  deed  or  will  executing  a 
special  or  general  power  of  appointment  will 
be  construed,  as  to  its  execution  and  other- 
wise, according  to  the  rules  for  the  time 
being  applicable  to  an  ordinary  deed  or  will 
disposing  of  property,  and  this  rule  will  apply 
although  the  power  may  have  been  created 
before,  but  the  deed  or  will  executing  the  same 
may  have  been  executed  after  a  change  in  the 
law  relating  to  the  construction  and  execution 
of  instruments  exercising  powers  of  appoint- 
ment Thus,  where  a  power  to  appoint  by  will 
was  created  before  the  Wills  Act,  but  exercised 
subsequently  to  the  passing  of  that  Act,-^ 
Held,  that  the  instrument  exercising  the  same 
must  be  executed  and  construed  according  to 
the  rules  applicable  under  that  Act  relating  to 
the  execution  and  construction  of  an  ordinary 
will    Freme  v.  Clement,  801 

The  word  **  devise  "  in  the  Wills  Act  will  include 
a  devise  by  way  of  appointment  under  a  special 
or  general  power  to  appoint  real  estate  by  wilL 
Ibid. 

Thus,  where  a  testator  made  a  will  in  execution  of 
*  a  special  power  of  appointment,  a  devise  of  real 
estate  by  way  of  appointment  which  was  void 
was  held,  by  reason  of  section  25  of  the  Act,  to 
fall  into  the  residuary  devise  in  the  will  to  an 
object  of  the  power.    Ibid. 

7* power  of  sale,  when  determining] — A  tes- 
tator devised  and  bequeathed  all  his  residuary  es- 
tate to  trustees  upon  trust  for  his  wife  for  life,  and 
after  her  decease  upon  trust  to  pay,  transfer,  ae- 
sign  or  assure  the  same  unto  his  two  daughten, 
in  equal  shares,  for  their  separate  use  as  tenants 
in  common,  with  a  substitutional  gift  over  in 
favour  of  the  issue  of  the  daughters  in  certain 
events  which  did  not  happen,  and  "  for  the  pur- 
pose of  division"  he  thereby  empowered  his 


trustees  to  sell  his  remdnaiy  eatateb  Hie  two 
daughters  survived  the  testator  and  the  tflBsnt- 
for-Iife : — Held  (per  JvaesL,  M.R.,  sffinnii^  the 
decision  of  Hall*  V.C. — Bbbtt,  LJ'.,  and  Cot- 
ton, L.J.,  expressing  no  opinion),  that  the  pro- 
perty being  **  at  home,*"  the  power  of  sale  given 
to  the  trustees  had  determined.  Peters  v.  TV 
Lewes  and  East  Grinstead  Bail,  Co,^  172  (App.). 
839 


—  execution  of  general  power:   lapse. 
Will,  12. 


See 


implied  power  of  sale :   charge  of  debts : 

administrator    with  will  annexed.      See  Ad- 

MINISTBATOS,  3. 

to  mortgage:    administrator.     See  Mobt- 

QAOB,  11. 

Vrtxttitt  ^amendment  of  writ] — ^Leave  to  amend 
a  writ  will  not  in  general  be  granted  to  raise 
an  entirely  new  case  of  fraud.  Hendriks  v. 
Montagu,  466 

2. appeal:  dismissal  of  action  :  appeal  by  one 

of  two  plaintiffs] — Any  one  of  two  or  more 
plaintiffs  may  appeal  from  the  judgment  dis- 
missing the  action,  although  hu  ro-plaintifib 
reftise  to  join  in  the  appeaL  Beckett  v.  Attwood 
(App.),  687 

3. appeal  for  costs:  declaration  of  title  :  «r- 

press  or  implied :  judicature  act,  1878,  s.  49] — 
Where  in  an  action  a  Judge  makes  no  other 
order  than  "that  the  defendant  do  pay  the 
costs  of  the  action,"  an  appeal  against  that 
order  is  not  an  appeal  *'  for  costs  oidy,"  within 
section  49  of  the  Judicature  Act,  1873.  It  is 
not  necessary  that  there  should  be  an  actual 
declaration  in  the  order  of  the  plaintilTs  titlsL 
Dicks  V.  Yates  (App.^  809 


4. appeal :  notice  by  respondent  to  ask  for 

variation  of  order:  original  appellamt  not  w- 
terested:  rules  of  court,  1875,  order  LVHL 
rule  6]— The  68th  Order,  rule  6,  of  the  Kales  of 
Court,  1876,  does  not  entitle  a  respondent  to 
give  notice  of  his  intention  to  ask  for  a  varia- 
tion of  an  order  if  the  point  on  which  he  de- 
sires it  to  be  varied  is  one  in  which  the  ap- 
pellant has  no  interest.  He  must  himself  ffive 
a  separate  notice  of  appeal.  In  re  Cavanda's 
Trusts  (App.),  292 

5.  —  appeal:  time:  order  dismissing  appUesh 
turn:  not  mere  refusal  jfit  eontains a  tMeratiem 
qf  title  or  expression  of  opinion :  order  LVJIL 
rule  15] — Whenever  an  order  dismissins  an  ap- 
plication eontains  a  deehtradon  as  saeb,  or  aa 
expression  of  opinion  of  the  Judge,  it  is  not  a 
simple  refusal  of  the  application  within  the  I4th 
mle  of  Order  LVIII.,  and  the  appeal  need  noi  be 
brought  within  the  twentj-one  days  limited  by 
tliat  rule,    /n  re  Cla^  and  Tttley  (App.X  164 
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0.  — ->  appetU :  title  to  fwnd  in  court :  leave  to 
appeal  ttfter  time  expired:  mnding-wp] — ^In  the 
winding  up  of  a  company,  Jbssbl,  M.K.,  follow- 
ing a  reported  decision  of  his  own,  ordered  a 
certain  nind,  claimed  by  a  creditor  as  against 
the  liquidator,  to  be  paid  to  the  liquidator.  The 
creditor  allowed  the  time  for  appealing  to  ex- 
pire. Afterwards  the  decision  which  had  been 
followed  was  overruled  by  the  Court  of  Appeal. 
The  creditor  then  applied  for  leave  to  appeal 
against  the  order  of  the  Ma9tbb  of  trb  Rolls  : 
— Heldf  that  as  the  fund  in  question  was  still 
within  the  control  of  the  Court,  leave  to  appeal 
should  be  given.  In  re  The  Normanton  Iron 
4  Steel  Co.  (Lim.)  (App.),  223 

7.  —  appeal:  withdrawal  of,  with  coneent  of  re- 
spondent :  withdrawalof  withdrawal] — An  appel- 
lant gave  notice  of  his  intention  to  withdraw 
his  appeal,  and  asked  the  respondent's  consent 
to  such  withdrawal,  which  was  given.  Two 
days  afterwards  he  gave  notice  of  his  intention 
to  proceed  with  the  appeal: — Held,  that  the 
withdrawal  could  not  be  rescinded,  and  that 
the  appeal  could  not  be  heard.  Watson  v.  Ckioe 
(App.),  661 

8. interroaatories :  accounts :  rules  of  court, 

1875,  order  XXXL  rules  band  8] — In  an  action  to 
restrain  the  defendants  from  using  a  trade  name 
and  from  selling  their  goods  as  the  plaintiffs',  the 
defendants,  by  counter-claim,  claimed  the  same 
relief,  and  also  an  account  of  all  the  goods  sold  by 
the  plaintiffi  as  and  for  the  goods  of  the  defen- 
dants, and  of  the  profits  of  such  sales.  Both  parties 
claimed  to  derive  their  title  to  the  trade  name 
under  a  partnership  which  had  been  dissolved 
in  the  year  1861,  since  which  time  both  had 
carried  on  the  same  business.  An  interrogatory 
exhibited  by  the  defendants  required  the  plain- 
tiffs to  set  forth  the  quantities  of  goods  sold  by 
them  since  1861,  distinguishing  the  quantities 
sold  in  each  year : — Held  (affirming  the  decision 
of  Bacow,  V.C),  that  the  interrogatory  was 
rightly  disallowed,  for  that  it  was  not  put  for 
the  ordinary  purpose  of  discovery,  but  was 
directed  to  the  details  of  the  plaintifib*  evidence. 
Saunders  v.  Jones  (47  Law  J.  Rep.  Chanc.  440 ; 
Law  Rep.  7  Ch.  D.  435)  discussed  and  explained. 
Benbow  y.  Low  (App.),  35 

9*  interrogatories  :  administration  :  creditor; 

order  XXX,  rule  5] — A  plaintiff  in  an  adminis- 
tration action  is  entitled  to  discovery  as  to  the 
property  of  the  deceased  at  the  earliest  stage  of 
the  action.  In  re  Sutdiffe,  Alison  v.  Alison, 
674 

10. interrogatories:  summons  for  further  an- 

swer:  partictUars:  whole  answer  struck  out: 
rulee  of  court,  1875,  order  XXXL  rule  10]~In 
a  ease  where  all  the  answers  to  interrogatories 
are  properly  objected  to,  the  rule  that  a  sum- 
mons for  a  further  answer  ought  to  specify  the 


interrogatories  or  parts  of  interrogatories  to 
which  a  further  answer  is  required,  does  not 
apply,  and  the  summons  may  be  in  general 
terms.    Furber  and  Price  y.  King,  496 

11*  — ^  motion  for  judgment :  evidence  by  affi- 
davit :  rules  of  court,  1875,  order  XXXVII  rule 
1,  order  XL.] — On  motion  for  judgment  the 
Court  has  no  power,  under  the  Rules  of  Court, 
1875,  to  order  that  the  evidence  shall  be  taken 
by  affidavit.  Accordingly,  where  a  consent  ac- 
tion, in  which  an  infant  and  a  married  woman 
were  defendants,  and  in  which  the  evidence  hnd 
been  taken  by  affidavit,  was  set  down  on  motion 
for  judgment,  the  Court  gave  iudgmeut,  but  di- 
rected that  notice  of  tnal  should  be  given  to 
the  infant  and  married  woman,  and  that  the 
action  should  be  placed  in  the  paper  again 
pro  forma.    Ellis  y.  Bobbins,  512 

12. offieidl  referee :  judicaJtwe  act,  1 873,  s.  56 : 

noiioe  rf  direction] — Objection  to  a  part  of  a 
report  of  an  official  referee  may  be  taken  on  the 
report  coming  before  the  Court  for  adoption. 
But  notice  of  objection  should  be  given.  In  re 
Brook.    Sykes  v.  Brook,  744 

18.  ^-^partiei,  change  of:  bankrupt  plaintiff: 
order  JlFL  rules  2  and  12]— An  uncertificated 
bankrupt  claimed  in  respect  of  causes  of  action, 
of  which  those  appearing  most  substantial  ac- 
crued to  the  trustee.  The  trustee  was  added  as 
oo-plaintiff  and  given  the  conduct  of  the  action. 
Emden  v.  Carte,  492 

14* parties,  change  of:  title  of  action :  as- 
signment qf  plaintiff's  interest:  order  to  carry 
on  proceedings  in  plaintiffs  name:  rules  of 
court,  order  Z.  rules  3  and  4] — When  there  is 
a  valid  assignment  pendente  lite  of  the  plain- 
tiff's interest  in  the  subject-matter  of  the  ao- 
tion,  and  an  order  has  been  made  that  the 
assignee  shall  have  liberty  to  carry  on  the 
proceedings  in  like  manner  as  the  plaintiff 
might  have  carried  them  on,  the  statement 
of  claim  should  be  amended  by  the  insertion  of 
the  new  in  addition  to  the  original  title,  and 
of  averments  showing  how  the  title  of  the 
original  plaintiff  has  devolved  upon  the  new 
plaintiff  The  order  obtained  under  Order  L. 
rule  4  corresponds  to  the  old  supplemental 
order,  and  all  proceedings  taken  subsequently 
to  it  should  be  headed  in  both  actions.  Seear 
v.  Lawson.     Chatterton  y.  Lasuon  (App.),  139 

16« parties:  patent :  co-owners:  rules  of  court] 

— One  of  several  co-owners  of  a  patent  can  sue 
for  an  ixgunction  and  an  aocounL  Where  a  de- 
fendant, by  his  statement  of  defence,  submitted 
that  the  several  co-owners  with  the  plaintiff  of 
a  patent  ought  to  be  made  parties  to  the  action, 
but  took  no  course  to  bring  them  before  the 
Oovatf— Held,  upon  an  objection  by  the  defen- 
dants at  the  trial  to  the  action  prooeeding  for 
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want  of  parties,  that  they  were  too  late  in 
taking  the  objection,  and  that  they  ought  to 
have  moved  under  Order  XVI.  rules  13  and  14, 
at  an  earlier  stage,  to  have  the  co-owners  joined 
as  parties.  Sheehan  v.  The  Great  Eastern  Hail, 
Co.,  68 

16.  Practice  (continued)— paW/e«;  third  party 
notice :  application  whether  ex  parte  or  on  notice^ 
— An  application  by  the  defendant  in  an  action 
for  leave  to  serve  a  notice  on  a  third  party 
under  Order  XVI.  rule  18  ought  to  be  made  on 
notice  to  the  plaintiff  and  not  ew  parte.  The 
Wye  Valley  Bad,  Co,  v.  Hatoes,  76 


17. 


pleading :    counter-claim :    order  XIX, 


rule  ^.-jurisdiction] — A  counter-claim  maybe 
brought  in  respect  of  a  cause  of  action  arising 
after  the  issue  of  the  writ  in  the  original  action. 
Beddall  v.  Maitland,  401 

18.  ^—  pleading :  demurrer :  statute  of  frauds : 
order  XIX.  rule  23 :  (yrder  XXVIIL  ruU  2]— 
The  defence  of  the  Statute  of  Frauds  cannot  be 
raised  by  demurrer.    Futcher  v,  Futcher,  736 

19. pleading :  motion  by  defendant  upon  ad- 
missions in  the  pleadings :  defendants  right  to 
relief  where  no  counter-claim :  order  XL.  rule  11] 
— A  defendant  who  has  not  counter-claimed  is 
entitle<l  to  move  under  Order  XL.  rule  11,  upon 
the  admissions  in  the  reply  and  previous  plead- 
ings,  to  have  the  action  dismissed  on  the  ground 
that  the  plaintiff  is  not  entitled  to  any  relief 
against  him.  Under  the  above  rule  the  "  relief 
c&imed"  is  not  confined  to  the  old  technical 
meaning  of  relief  claimed  by  bill  in  Chancery, 
but  the  word  "  relief"  is  to  be  used  in  its  larger 
and  more  ordinary  sense,  and  will  accordingly 
include  relief  from  the  liability  incurred  by 
being  a  defendant  to  an  action,  the  "relief 
claimed  "  being  that  asked  by  the  motion  under 
the  rule.  Litton  y.  Litton  (Law  Rep.  3  Ch.  D. 
793 ;  sub  nam.  Linton  y,  Linton,  46  Law  J.  Rep. 
Chanc.  64)  considered.    Pascoe  v.  Richards,  337 

20.  '"'^pleading:  third  party  notice:  discretion] — 
The  provisions  contained  in  Order  XVI.  in  favour 
of  the  defendant  are  to  be  made  use  of  in  such  a 
way  as  not  to  cause  delay  or  embarrassment  to  the 
plaintiff;  therefore  where  the  granting  of  leave 
to  a  defendant  to  serve  a  third  party  notice 
under  rule  18  of  the  Order  would  unfairly 
hamper  the  plaintiff,  the  Court  in  the  exercise  of 
its  discretion  ought  to  refuse  to  grant  such 
leave.  The  decision  of  Hall,  V.C.  (p.  76  ante), 
affirmed.  The  Wye  Valley  Rail.  Co.  v.  Hawes 
(App.),  226 

21.  receiver    and  manager :     if\;'unction : 

mortgage:  business:  legal  mortgage] — A  le^fal 
mortgagee  of  business  premises,  as,  for  m 
stance,  an  hotel,  who  cannot  take  possession  of 


the  mortgaged  premises  by  reason  of  the  ooo- 
duct  of  the  mortgagor,  may  upon  interioeaUny 
application  obtain  the  appointment  of  a  noeiver 
and  manager,  and  also  an  injonction  restraining 
the  mortgagor  from  interfering  with  the  man- 
agement of  the  business  or  the  possession  of 
the  premises.  Truman  4"  Co.  ▼.  Redgrave^  830 
Form  of  order  appointing  receiver  and  manager 
with  such  an  injunction.    Ibid. 


22. 


saie  under  direction  of  the  court :  auctiom : 


private  contract :  re-opemmg  biddings  :  mle  4^ 
land  by  auction  act] — A  contract  for  the  sale 
of  land  under  the  direction  of  the  Court,  n^iich 
has  been  confirmed  by  the  chief  clerk,  will  not 
be  set  aside  or  varieid  even  at  the  instance  of 
beneficiaries  on  the  mere  ground  of  an  advance 
in  price  where  there  is  no  suggestion  of  fraud 
or  improper  conduct  in  the  management  of  the 
sale.  In  re  Bartlett.  Newman  v.  Hook,  206 
The  principles  of  the  Sale  of  Land  by  Auction 
Act,  1867,  apply  as  well  to  sales  by  private  eon- 
tract  as  to  sales  by  auction.    Ibid. 


23. 


lestraHon :  costs  :  order  XL  VII,  rules  1 


and  2] — ^The  plaintiff  had  been  ordered  to  pay 
certain  costs.  A  foux^-day  order  was  made  and 
at  the  same  time  leave  to  issue  sequestration 
in  case  of  non-payment  of  costs  on  the  day 
named  was  given  to  the  defendant.  Snow  t. 
Bolton,  743 

24. sequestration :  probate  and  diwrrce  divi- 

sion:  20  &  21  Vict.  c.  86.  s,  26  :  jurisdiction:  ad- 
ministration]— An  order  was  made  on  sunimont 
in  an  administration  action  directing  payment 
to  sequestrators  appointed  by  the  I^b^  and 
Divorce  Division  of  income  of  a  benefidaiy 
under  the  trust  being  administered.  In  n  Slade, 
Blade  y.  Hulme,  729 

25. service  out  of  jurisdiction :  extension  cf 

time:  order  IX.  rule  13;  order  XL  rule  I: 
order  LVII.  rule  6] — The  time  for  indoning 
the  date  of  service  on  a  writ  served  at  Qavel- 
ston,  in  the  United  States,  was  extended  for  a 
month  from  the  application.  Hastings  v.  Hurltg, 
677 


26* transfer :    application  after 

hearing  of] — Applications  after  judgment  in 
causes  transferrea  from  Bacon,  V.C,  to  Fbt,  J., 
for  hearing  should  be  heard  by  Fbt,  J.  Sham 
v.  Brown,  232 

27. trial:  order  XXXVL  ru^  8  and  2«: 

specific  performance] — An  action  for  8p|eeifle 
performance  was  directed,  against  the  desire  of 
the  defendant,  to  be  tried  wiUiont  a  jufy.  Usil 
y.  Whel^on,  611 


28. witness :    aeiion  in  chancery 

reference  to  arbilrator :  compiling  attendames  of 
wUness:  subpana:  3  #  4  WUL  4.  c.  42.  a.  40: 
judicature  act,  1873,  sf.  3  and  16]— An  oidsr 
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may  now  be  made  on  sammona  in  the  Chan- 
cery Division  under  3  A  4  Will.  4.  c.  42.  8.  40, 
requiring  the  attendance  of  a  vitness  before  an 
arbitrator  appointed  in  an  action  in  that 
division,  and  the  orJer  will  be  directed  to  be 
serred  as  an  ordinary  subpoena.  Clarhnmgh  t. 
ThUhUl,  743 

^^^--^wUneas:  ogrefTnent  to  take  evidence  hy 
affidavit:  examination  of  witnesses  de  bene  esse: 
order  XXXVIL  rule  4 ;  order  XXXFIU,]^ 
When  the  parties  to  an  action  agree  under  Oraer 
XXAVlil.  to  take  the  evidence  in  the  action  by 
affidavit,  and  either  party  subsequently  finds 
himself  unable  to  procure  affidavit  evidence, 
either  by  reason  of  the  refusal  of  witnesses  to 
make  affidavits  or  other  good  cause,  the  Court, 
on  his  application  for  leave  to  be  relieved  from 
the  agreement,  will,  on  good  cause  shewn,  direct 
the  reluctant  witnesses,  who  must  be  named, 
to  be  examined  vitfa  voce,  or,  at  the  option  of 
the  other  party,  discharge  the  agreement  and 
order  all  the  evidence  to  be  taken  viva  voce,  at 
the  trial.     Warner  v.  Moeeee  (App.),  28 

Whenever  it  is  shewn  that  a  necessary  witness 
is  either  going  abroad,  or  is  from  illness,  age 
or  other  infirmity  likely  to  be  unable  to  attend 
the  trial,  an  order  can  be  obtained  under  Order 
XXXVII.  rule  4  for  his  examination  before  an 
officer  of  the  Court.  A  like  order  can  be  ob- 
tained whenever  it  shall  appear  to  the  Court 
necessary  for  the  purposes  of  justice.    Ibid. 

80. witness :  jvdament  debtor :  examination: 

order  XL  F.] — A  judgment  creditor  having  ob- 
tained an  order  under  Order  XLV.  for  the  ex- 
amination of  his  judgment  debtor  "as  to  whether 
any  and  what  debts  were  due  to  him,"  the  latter 
attended  before  the  special  examiner,  but  declined 
to  answer  any  question  other  than  whether  any 
and  what  debts  were  due  to  him : — Held,  that 
the  examination  was  intended  by  the  order  to  be 
a  cross-examination  of  the  most  stringent  cha- 
racter, and  that  the  debtor  was  bound  to  answer 
all  questions  pertinent  or  relevant  to  the  sub- 
ject-matter of  the  examination.  Republio  of 
Costa  Rica  y.  Strouaberg  (App.),  7 

81. writ  meciaUy  indorsed:  rules  of  court :  final 

judgment:  feme  covert:  separate  estate] — In  an 
action  against  the  defendant,  who  was  a  widow, 
in  respect  of  bills  of  exchange  given  by  her 
while  under  coverture,  the  writ  being  specially 
indorsed  under  Order  III.  rule  6,  a  summons 
was  taken  out  by  the  plaintiff,  under  Order  XIV. 
rule  1,  for  liberty  to  sign  final  judgment: — 
Held,  that,  the  defendant  being  under  coverture 
when  the  bills  were  given,  and  there  being 
nothing  to  shew  she  had  any  separate  estate, 
the  order  could  not  be  made.  Ortner  y. 
FUegihbon,  17 


—  appeal  to  house  of  lords :  bankruptcy.    See 
Bamxbuftct,  26. 

.—  bankruptcy,  in.    See  Bakxbuftct,  17t  18. 

—  chambers :  vesting  order  in :  right  to  trans- 
fer stock :  trustee  act.    See  Tbubtbm  Act,  3. 

—^  contempt:   motion  to  commit.     See  Con- 
tempt OF  C0T7BT. 

—  contempt  of  court:  attachment.     See  Ex- 
tradition Act. 

—  costs,  contribution  to.    See  Costs,  5. 

—  costs :  executors :  action  by  residuary  lega- 
tee.   See  Costs,  1. 

—  costs :  taxation.    See  Costs,  6-10. 

—  discovery.    See  Banxbuftct,  18;  Pboduc- 
tion  op  Documents. 


enquiry :  costs.    See  Costs,  4. 


-.  interrogatories :  winding-up :  public  officer. 
See  Company,  25. 


openmg  settled  account :  liberty  to  surcharge 


^>  amendment  at  trial :   denial  of  title. 
PaifiiCRiPTioN  Act,  1. 


See 


and  falsify.    See  Account,  1. 

—  order,  form  of:  tenant-for-life  and  re- 
mainderman: lands  clauses  act.  See  Lands 
Clauses  Consolidation  Act,  1. 

—  partition  act:  request  for  sale  by  married 
woman.    See  PABTmoN,  2,  3. 

—  partnership  action  :  dissolution  on  equitable 
grounds:  date  from  which  dissolution  should 
commence.    See  Pabtnbbskif,  1. 

—  production  and  inspection  of  documents. 
See  fiANKBUprcT,  18 ;  Lunacy,  1 ;  Pboduction 
OF  Documents. 

—  receiver,  appointment  of,  after  final  judg- 
ment.   See  Banxbuftcy,  22. 

i— .sale  out  of  court  under  settled  estates  act 
See  Snitlbd  Eotates  Act,  2. 

—  sale  under  partition  act.    See  Partition. 

service:   notice  of  motion  for  attachment. 

See  Attachmkmt  of  Pebson. 


vesting  order.    See  Tbvsteb  Act,  2,  3. 
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Preseriptioxi  Act — reversion:  practice:  amend- 
ment at  trial :  order  XXV  11,  rule  1] — ^A  tenant- 
at-will  under  a  remainder-man  whose  estate 
has  &llen  in,  is  a  *'  person  entitled  to  any  re- 
version" within  the  meaning  of  the  Prescription 
Act,  B.  8.  In  an  action  for  trespass,  where  the 
defendant  claimed  a  prescriptive  right,  the 
Court  refused  an  amendment  by  which  the  title 
of  the  plaintiff  would  he  denied.  Laird  v. 
Brifffff,  260 

2. watercourse:   2^3  Will. 4,  c.  11.  s,  2  ; 

yearly  tenant:  unity  of  possession] — In  1791 
the  owner  of  the  H.  Close  demised  part  thereof 
to  0.  to  make  a  goit  through  the  H.  Close  to 
carry  water  from  his  mill.  In  1836  it  was 
agreed  that  the  demise  of  1791  should  be  void, 
and  that  a  new  goit  in  a  different  course  through 
the  H.  Close  should  be  substituted  for  the  old 
goit,  which  new  goit  was  accordingly  made. 
In  1836  0.  became  yearly  tenant  of  the  H. 
Close,  which  tenancy  was  determined  in  1867. 
The  plaintiffs  (who  were  successors  in  title  to 
O.)  adduced  evidence  that  from  1836  to  1880  the 
old  goit  had,  notwithstanding  the  agreement 
of  1836,  been  used  for  the  discharge  of  foul 
water  from  the  mill ;  and  they  claimed  a  pre- 
scriptive right  to  use  the  old  goit  for  that 
purpose  '.—Held,  that  from  1836  to  1867,  0., 
being  yearly  tenant  of  the  land,  could  not  pre- 
scribe for  the  easement  against  his  landlord, 
and  that  therefore  no  su£Scient  user  had  been 
shewn.     Outram  v.  Maude,  783 

-—  And  see  Common  ;  Watrbc^ubsb. 

Principal  and  Agent — opening  settled  acoonnt. 
See  AcooTTifT. 

Principal  and  Surety — eo-^ureties:  contrihutian: 
indemnity] — ^All  of  several  co-sureties  are  en- 
titled to  participate  in  the  benefit  of  an  in- 
demnity taken  from  the  principal  debtor  by 
some.    Steel  v.  Dixon,  591 

2« co-sureties  :  payment  by  one  surety  of  half 

of  debt :  right  to  contribution :  petitioning  ore- 
ditor*s  d^t] — A  surety,  unless  he  has  paid  the 
whole  of  the  principal  debt»  or  a  part  in  satis- 
faction of  the  whole  debt,  or  more  than  his  share 
of  the  principal  debt,  is  not  entitled  to  sue  his 
co-surety  for  contribution.  In  re  Snowdon  ;  ex 
parte  Snowdon  (App.),  640 

Bavies  v.  Humphreys  (6  Mee.  &  W.  163 ;  9  Law 
J.  Bep.  Exch.  263)  approred  and  followed. 
Ibid. 

8. guarantee :    construction  of:    revocation 

of:  trustee] — A  guarantee  giyeu  to  Lloyd's 
against  all  the  engagements  of  H.  in  the  ca- 
pacity of  an  underwriting  member,  held  to 
continue  after  notice  of  the  death  of  the 
guarantor!  to  include  liabilities  not  only  to  the 


members  of  Lloyd's,  but  also  to  rtraogeiB  to 
Lloyd's,  contracted  at  Lloyd's  through  sub- 
scribers, and  to  be  enforceable  for  the  benefit  of 
such  strangers  by  the  committee  of  Lloyd's  as 
trustees  for  all  the  persons  interested  under 
the  policies  underwritten  by  H.  Judgment  of 
Fry,  J.,  affirmed.  Guarantees  given  lot  one 
entire  consideration — 0.^.the  granting  of  a  lease ; 
and  guarantees  for  a  consideration  supplied 
from  time  to  time  and  divisible — eg.  malriug 
advances  and  supplying  goods — distinguished. 
West  V.  Houghton  (Law  Rep.  4  C.P.  D.  197) 
observed  upon.     Lloy^Ts  v.  Harper  (App.),  140 

4.  liability  of  surety  on  judgment  against 

principal :  proof  qf  UabilUy^ — A  judgment  in 
an  action  against  the  principal  debtor,  or  an 
award  in  an  arbitration  against  such  debtor,  is 
not  binding  on  the  debtors  surety  or  evidence 
against  him  in  an  action  against  him  by  the 
creditor  of  the  principal  debtor,  unless  the 
surety  shall  in  the  clearent  terms  have  agreed  to 
be  bound  bv  such  judgment  or  award.  In  any 
other  case  nis  liability  must  be  prored  in  the 
same  way  as  it  would  have  to  be  proved  against 
the  principal  debtor.  Ex  parts  Young;  t*  re 
Kitchin  (App.),  824 

— —  banker :  bill  of  exchange :  general  guaranty 
for  payment  of  bilL     See  Bahkbuftct,  21. 

-— *  right  of  surety  to  securities.    See  Bnx  or 

EZCHANOB. 

Priority — costs:    solicitor's   lien.      See   Soua- 
Ton,  2. 


legacies.    See  Wnx,  11. 
mortgages.    See  Mobtoaoi,  10-13. 


Production  of  JioeumwU— privileged  cot 

cation] — ^The  principle  of  proteGtiog  oonfidentiai 
communications  is  of  a  limited  chaiacter,  and  is 
confined  to  communications  which  take  place 
for  the  purpose  of  obtaining  legal  advice  from 
professional  persons.  That  principle  is  not  to 
be  extended  to  protect  eommnnications  made 
by  a  third  party  to  a  solicitor  for  the  pnipose 
of  enabling  the  solicitor  to  give  legal  advice  to 
his  client  in  a  matter  as  to  which  no  dispute 
has  arisen  and  no  litigation  is  pending  or  con- 
templated. Wheder  v.  J)e  MarduU  (App.),  793 
Production  ordered  of  letters  between  thesohdtaa 
of  the  defendants  .and  their  surveyor  and  be- 
tween the  surveyor  and  the  solicitors,  exenit 
such  (if  any)  as  the  defendants  should  state  by 
affidavit  to  have  been  prepared  confidentially 
after  dispute  had  arisen  between  the  plaintiff 
and  the  defendants,  and  for  the  purpose  of 
obtaining  information,  evidence  or  legal  advice 
with  reference  to  litigation  axisting  or  oontem- 
plated  between  the  parties  to  the  action.     IbkL 


Vol.  60.] 


INDEX* 


zU 


—  bonkniptcy,  in:   discretion  of  court.    See      Public    Health   Act,   1875,  s. 

BufXRXTFTCT,  18.  SAXCK,  2. 


39.     See   Nuf- 


inspection  of  proceedings  in  Innacy.     See 

LUITACT,  1. 

ProhiUtloB.    See  Railway  Coxpant. 


Promoter.    See  Coxpaht,  6. 

Proof.     See  ADMnamrBATioK,   2;   Banxruptct, 
19-21 ;  CoiCPAKT.  28-81. 

Ib^speetns.    See  Coxpant,  7,  8. 

Protaotod  TranMotioB.    See  Banxbitftct,  4,  7, 
1U18. 

Public  Health  Act,  18i8— m.  2,  69,  90,  129: 
local  government  act,  1868,  as.  68,  62,  63 ;  local 
government  amendment  aef^  1861,  m.  23,  24; 
Sir  John  Jervu'a  act  {11  ^  12  Vict.  c.  43),  «.  1 1  : 
paving  and  sewering  expenses :  private  m- 
provement  expenses :  limitation  of  time :  charge 
on  the  premises] — In  1864  the  plaintiff  board, 
nnder  tne  powers  of  the  Pablic  Health  Act, 
1848,  incnrred  certain  expenses  in  execution 
of  certain  works  in  the  street  adjoining  R.'s 
premises,  for  which  expenses  he,  as  owner 
(among  others),  became  liable  nnder  section  69 
of  that  Act,  and  which  the  board  by  a  resolution 
declared  to  be  priyate  improrement  expenses, 
and  for  which,  under  the  powers  of  section  90 
of  the  Act,  thej  levied  on  the  owners  and  occu- 
piers a  priyate  improyement  rate,  payable  by 
annual  instalments.  These  expenses  constitutea 
under  section  62  of  the  Local  CK>yemment  Act, 
1858,  a  charge  on  the  premises,  bearing  interest 
at  fiye  per  cent,  per  annum  till  payment.  In 
1872  they  reyoked  the  resolution,  and  made  a 
fresh  rate  for  the  whole  amount  remaining  un- 
paid to  be  paid  by  the  owners  and  occupiers. 
R.  not  haying  paid  this  rate,  the  board,  in  1876, 
brought  an  action  against  his  representatives 
(he  haying  died  in  1874)  to  enforce  the  charge 
on  his  property: — Held  (reversing  Mauks, 
y.C),  that  tne  charge  under  the  62nd  section 
constituted  an  additional  and  not  an  alterna- 
tive remedy,  and  that  the  bar  of  six  months 
which  applied  to  the  summary  remedy  against 
the  person  before  the  Justices,  and  also  in  the 
County  Court,  did  not  apply  to  the  additional 
remedy  of  enforcing  a  charge*  on  the  property, 
and  that  the  board  were  not  precluded  by  their 
election  to  treat  the  expenses  as  private  improve- 
ment expenses  from  enforcing  the  charge,  but 
that  it  was  enforceable  only  in  respect  of  the 
instalments  for  the  time  being  in  airear.  The 
Tottenham  Local  Board  qf  Health  v.  BoweU 

.  (App.),  99 

perpetual  iqjunction  against  local  autho- 
rity.   See  NmsANCB,  1. 

you  50. — Chanc.,  Index, 


Hallway  Company — statutory  traffic  agreement: 
arbitration  clause:  jurisdiction  of  raUwag  com- 
missioners  to  decide  points  in  difference :  injunc^ 
tion:  prohibition:  regulation  of  railways  act, 
1873,  ss.  8  and  9 ;  the  railway  companies  arbi- 
tration act,  1869,  s.  2 J — An  injunction  will  not 
lie  to  restrain  the  railway  commissioners  from 
arbitrating  on  matters  in  difference  between  two 
railway  companies  on  the  ground  of  want  of 
jurisdiction,  but  the  objection,  if  well  founded, 
IS  good  ground  for  setting  aside  the  award 
when  made.  The  Great  Western  Rail.  Co.  y. 
The  Waterford  and  Limerick  Rail.  Co,  (App.), 
613 

The  Railway  Companies  Arbitration  Act,  1869, 
does  not  confer  on  railway  companies  any  powers 
to  refer  to  arbitration  not  theretofore  possessed 
by  them,  but  is  merely  a  statutory  embodiment 
of  a  code  which  prescribes  the  manner  in  which, 
when  railway  companies  agree  to  arbitrate  sub- 
ject to  its  provisions,  the  arbitration  shall  be 
conducted.    Ibid. 

The  Regulation  of  Railways  Act,  1873,  s.  8,  does 
not  apply  to  all  differences  of  whatever  kind 
that  may  arise  between  railway  compaoies,  but 
only  to  certain  particular  differences,  which  in 
any  special  or  general  Act  are  required  or  au- 
thorised to  be  referred  to  arbitration.    Ibid. 

A  special  Act  empowered  two  railway  companies 
to  enter  into  statutory  traffic  agreements,  but 
contained  no  clause  authorising  or  requiring 
differences  to  be  referred  to  arbitration.  The 
two  companies  entered  into  a  statutory  traffic 
agreement,  which  contained  a  special  arbitra- 
tion clause  directing  that  matters  in  difference, 
if  any  should  arise,  should  be  referred  to  an 
arbitrator  to  be  named  and  appointed  in  a 
particular  manner.  A  difference  having  arisen 
as  to  the  mode  in  which  accounts  should  be 
taken  under  the  agreement,  one  company  applied 
ex  parte  to  the  railway  commissioners,  under 
the  8th  section  of  the  Regulation  of  Railways 
Act,  1874,  to  determine  the  matter,  who  there- 
upon cited  the  other  company  to  appear  before 
them  : — Held,  on  writ  for  prohibition,  that  the 
railway  commissioners  had  no  jurisdiction  to 
determine  the  matter  in  difference.  The  Stokes 
Bay  Railway  and  Pier  Compatiy  y.  The  London 
and  South  Western  Railway  Company  (2  Ney. 
&  Mac.  144);  and  The  Port  Patrick  Railway 
Company  v.  The  Caledonian  Railway  Company 
(3  Nev.  &  Mac  189)  oyerruled.    Ibid. 

—  purchase  under  lands  clauses  act :  interest 
on  purchase-money.    See  Laicds  Clauses  Act,  2. 

Bat6--priyate  improvement  expenses.  See  Pxj9- 
Lic  Hbalth  Act. 

Heal  Property  Limitation  Act.  See  Lixtta- 
TioMs,  Statittb  op,  7. 
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CHANCERT  DIVISION. 


[N.S- 


Seoeiver — appointment  of,  after  final  judgment. 
See  Bankbuptct.  22. 

—  appointment  of,  on  interlocutory  application. 
See  pEiACTicE,  21. 

-— ^  appointment  of:  judgment  creditor.     See 
Fabliamentabt  Dsposit. 


—  sum  due  from :  statute  of  limitations.    See 
Ldotatioxs,  Statutk  of,  2. 

Begistration.    See  Amkuitt,  1 ;  Bill  of  Salb, 
3;  Injunction,  1,  2;  Tbadb  Mabk. 

BemotanMS.    See  Will,  2,  3,  13. 

Banewftble  LeaMholds.    See  TairAirr-FOB-LiFH. 

Bastraintof  Xarriage.  See  Condition  ;  Will,  1. 

Betaiaer.    See  Ezbcutob,  2,  3. 

Biparian  Bights.    See  Watbbcoubse. 

Sale  of  Land  by  Auetion  Aet.   See  Pbacticb,  22. 

Satiifiaetion.    See  Will,  10. 

Beaured  Creditor.  See  Banbbuftcy,  11-13; 
Company,  30,  31. 

Separation  Beed— specific  performance  of.  See 
Specific  Pbbfobicancb,  2. 

Separate  Estate.    See  Husband  and  Wifb,  6-7. 

Sequestration.    See  Pbacticb,  28,  24. 

Set-off— ^minw^ro^uMi  .*  amgnment  for  tfolue  of 
unpaid  legacy :  executor's  right  of  retainer  :  teU<iff 
against  legatee  for  debt  incwrred  to  executor  in 
adminiatration] — ^An  assignee  for  value  of  an 
unpaid  legacy  takes  subject  to  liabilities  attach- 
ing to  the  same  as  part  of  the  assets,  snc^  as 
costs  of  administering  the  estate,  and  also  sub- 
ject to  a  lien  for  moneys  owing  by  the  legatee 
to  the  estate.  In  re  Knapman  s  Estate,  Knap* 
man  y.  Wreford  (App.),  629 

The  husband  ofAfevte  covert  legatee  takes  his  wife's 
legacy  subject  to  the  same  liabilities.    Ibid. 

Where  expenses  in  the  administration,  chargeable 
by  the  executrix  against  the  estate,  had  been 
caused  by  a  legatee*s  conduct  and  were  a  debt 
from  him  to  the  executrix, — Held^  that  his 
legacy  was  subject  to  a  lien  in  the  hands  of 
the  executrix  for  the  amount,  to  the  exoneration 
of  the  residuary  and  other  legatees.    Ibid. 

Decision  of  Hall,  V.C,  affirmed.    Ibid. 


2. 


hanhruptey  act,  1869,  «.  20  :  acceptanee  of 


composition  and  annuUing  ofa^uHcation :  remedy 
for  provable  debt :  effect  of  composUiom  and  on- 
nulment  of  bankruptcy  under  seetiom  28 :  statute 
of  limitationjf]  -Wnere  a  composition  is  accepted 
and  a  bankruptcy  annulled  under  section  2i3  of 
the  Bankruptcy  Act,  the  amount  of  the  oom- 
position  on  a  proTable  debt  is  substituted  for 
the  debt,  whether  the  creditor  piores  or  not  :— 
Held,  therefore,  that  debts  anterior  in  date  to  a 
bankruptcy  which  was  so  annulled  could  not  be 
set  off  against  a  benefit  aftdrwazda  coming  to 
the  debtor  under  the  will  of  the  creditor.  One 
of  the  debts  in  question  was  for  money  lent  more 
than  six  years  before  the  bankruptcy.  The  Oout 
refused  to  infer  from  the  date  that  the  debt  had 
at  the  time  of  the  bankruptcy  been  barred  by  the 
Statute  of  Limitations  so  as  to  be  not  proTa- 
ble.    In  re  Orpens  Estate.   Beswicky.Ofpem^ti 


—  army  agents:   value  of  oommiasion.     See 
Anirr  Aobmt. 


by  contributory.    See  Coxfant,  10,  12. 

Settled  Aoeonnt— opening.    See  Account. 

Settled  Batates  Aot — drainage  of  agricultural 
land:  drainage  aot,  1845  (8^9  Vict,  o,  56)]— 
The  Settled  Estates  Act,  1877,  does  not  em- 
power the  Court  to  direct  the  carrying  out  of 
schemes  of  draina^  for  agricultural  purposes ; 
but  the  powers  given  by  sections  20  s^iid  21 
haTe  reference  to  the  deyelopment  of  Unds  for 
the  purposes  of  a  building  estate.  Order  of 
reference  under  the  Drainage  Act  (8  &  9  Viet, 
c.  5G).  In  re  Poyndet's  Settled  Estates.  Dick- 
son-Poynier  v.  Cktok,  763 


2. practice :  safe  out  of  court :  19  ^  20  Vict. 

c.  120.  M.  1 1  and  16] — A  sale  out  of  Court  will 
not  be  allowed  under  the  leases  and  sales  of 
Settled  Estates  Acts.  In  re  Dryden's  Settled 
Estates,  752 

Persons  entitled  t*)  a  part  only  of  the  rents  and 
profits  may  petition.     Ibid. 

costs  of  actions  for  benefit  of  inberitanee. 

See  Tbvst  akd  Tbitstbb,  5. 

—  sale :  renewable  leaseholds :  tenant-for-life 
and  remainderman.    See  TaMAirr-FOB-LiTB. 

Settled  Estates  Aet,  1866,  t.  88.  See  Ldnact,  2. 

Settlement  —  breach  of  trust:  eo^loyment  of 
trust  fund  in  trade :  profits  accrued :  corpus  or 
income] — The  plaintiff  was  tenant-for-life  under 
the  settlement  executed  on  her  mamage,  part  of 
the  settled  property  consisting  of  a  sum  of 
15,500/.  This  sum  was  allowed  to  remain  in  the 
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hands  of  the  plaintiffs  father,  who  employed  it 
in  trade,  he  covenanting  at  his  death  to  pay 
it  to  the  trustees.  Upon  the  death  of  the 
father,  10,000/.,  part  of  the  15,500/.,  was  allowed 
to  remain  in  the  business,  such  investment  being 
noauthorised  by  the  settlement.  Large  profits 
accrued  to  the  10,000/.,  some  of  which,  with 
the  plaintiifs  consent,  had  been  paid  to  her  hus- 
band : — Heldfthai  the  plaintiff  was  entitled  in 
respect  of  income  to  four  per  cent,  on  the  ori- 
ginal 10,000/.  and  upon  all  accretions  of  profits 
retained  nod  employed  in  the  business,  and  that 
the  rest  of  the  profits  must  be  regarded  as 
capital  subject  to  the  trusts  of  the  settlement, 
and  must  be  made  good  out  of  the  husbind's 
estate,  so  far  as  he  had  received  any  part 
thereof.    In  re  HiU.    Hill  v.  Hill,  651 

2. covenant  to  settle  after-acquired  property : 

tjcception  of  property  previously  otherwise  settled : 
property  coming  to  wife  to  h^r  separate  use]— A 
covenant  in  a  marriage  settlement  by  intended 
husband  and  wife  for  settlement  of  after- 
acquired  property  of  the  wife,  except  such  as 
should  previously  be  otherwise  settled, — Held, 
not  to  embrace  a  fund  coming  to  the  wife  under 
a  bequest  made  to  her  during  the  coverture  for 
her  own  sole  and  separate  use,  and  free  from 
the  debts,  control  and  engagements  of  her  hus- 
band.    Kane  v.  Kane,  72 

8.  — -  marriage  consideration,  who  within  : 
w\fes  property  :  next-of'kin  of  wife  :  eredi" 
tors  oj  w^e:  tfolunteers] — By  a  marriage  set- 
tlement moneys  in  the  funds  were  covenanted 
to  be  paid  to  trustees,  to  be  held  by  them  in 
trust  for  the  wife  for  life,  then  for  the  husband 
for  life,  aud  then  for  the  children  of  the 
marriage,  and  if  no  children,  then,  if  the  wife 
died  in  the  lifetime  of  her  husband,  for  such 
persons  as  she  should  by  will  appoint,  and  in 
default  of  appointment,  for  her  next-of-kin  ac- 
cording to  tne  statute,  and  if  she  should  survive 
him,  upon  trust  for  her.  The  husband  and  wife 
were  separated,  and  the  wife  had  contracted 
debts.  There  were  no  children  of  the  marriage 
and  no  possibility  of  any  : — Held,  that  the  corpus 
of  the  fund  might  be  applied  in  payment  of  the 
debts  of  the  wife,  the  next-of-kin  being  mere 
volunteers  and  not  within  the  marriage  con- 
sideration.   Paul  V.  Paul,  14 

*—  agreement  for  settlement :  statute  of  frauds. 
See  Husband  akd  Wifb,  7> 

appointment  of  share  of  ftmd:  postponp- 

ment   of    enjoyment:    interim   income.      See 
PowBB,  4. 

— — »  condition  precedent :  marriage  with  consent 
of  guardians.    See  Will,  1. 

.^—   equity  to:  waiver  of.      See  Husband  and 
WlFB,  2. 


executory  trust :   power  of  court :  fonn  of 

settlement.    See  Tbust  and  Tbustbb,  4. 

Share,  shareholder.   See  Cokfakt,  3,  5,  8-14, 27. 

• 

Shipping  Law — charter-party :  construction :  "  so 
near  thereunto  as  she  may  safdy  get'' :  block  in 
dock  named  in  charter'party]—A  ship  was  char- 
tered to  proceed  to  *'  London  Surrey  Commercial 
Docks  or  so  nesr  thereunto  as  she  may  safely  get 
and  lie  always  afloat."  On  arrival  outside  the 
dock  admittance  could  not  be  obtained  owing  to  . 
the  dock  being  already  full.  The  master  then 
went  to  Deptford  Buoys,  the  nearest  place 
where  the  ship  could  lie  with  safety,  and  called 
upon  the  charterer  to  take  delivery  there.  On 
the  charterer  refusing  to  do  so,  the  master  dis- 
charged the  goods  by  lighters  on  the  wharves 
of  the  Surrey  Commercial  Docks.  In  an  action 
by  the  shipowner  for  demurrage  and  charges, 
—HM,  first,  that  the  place  of  discharge  bemg 
named  by  both  parties  in  the  charter-party, 
neither  was  bound  to  provide  for  the  admittance 
of  the  ship  or  liable  for  its  exclusion  ;  secondly, 
that  the  ship  had  not  completed  its  primary 
contract  to  proceed  to  London  Surrey  Commer- 
cial Docks  by  merely  arriving  outside  the  dock 
gates ;  but,  thirdly,  that  it  hud  carried  out  the 
alternative  contract  to  go  as  near  thereunto  as 
it  could  safely  get,  and  that  the  charterer  was 
therefore  liable  for  demurrage.  Dahl  v.  Nelson, 
2)em;Wi»  <f  Cb.  (H.L.),  411 

Solieitor— /mm ;  costs:  insfectum:  subpcma duces 
tecum]^A  solicitor  being  called  as  a  wit- 
ness by  the  pUintiff  under  a  subpcma  duoes 
tecum,  to  produce  her  marriage  settlement,  to 
which  she  was  a  party,  for  her  inspection,— fle/rf, 
that  he  could  not  refuse  to  do  so  by  reason  df 
his  lien  for  the  unpaid  costs  of  preparing  it. 
Fowler  v.  Fowler,  686 

2, lien :  costs :  practice :  petition  :  order  LL 

rule  1  (a)]— A  petition  to  enforce  a  solicitor's 
lien  for  costs  is  a  further  proceeding  after  trial 
within  the  meaning  of  Order  LI.  rule  1  (a). 
Judgment  was  giren  against  a  plaintiff  who 
claimed  money  lent  by  A  to  B  i—Held,  that 
A's  solicitor's  lien  on  the  fund  was  prior  to 
B's  right  "to  costs.    Porter  v.  West,  281 

8. lien :  mortgagees'  sdicitor  subsequently  act- 
ing for  mortgagor]—A  solicitor  was  entrusted 
inth  the  curtody  of  title-deeds  as  solicitor  for 
mortgagees.  He  subsequently  acted  as  solicitor 
for  the  mortgagor,  who  became  indebted  to  him 
in  costs  on  that  account.  The  mortgage  had  not 
been  paid  off,  but  the  mortgagor's  trustee  in 
bankruptcy  was  prepared  with  the  money. 
Upon  a  claim  by  the  solicitor  to  a  lien  upon 
the  deeds  for  his  costs  against  the  mortgagor, 
— fie/rf,  that  he  had  no  lien.  In  re  Long;  ex 
parte  Fuller,  448 
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4.  Solicitor  (continued) — negligence:  mortaa^: 
Bale:  notice:  measure  of  damages] — A  solicitor 
took  a  mortgage  from  a  client  with  an  unqualified 
power  of  sale,  without  explanation.  He  sold 
without  giving  notice. to  the  mortgagor: — Heldf 
that  he  was  liable  for  damages  to  the  extent, 
first,  of  the  costs  of  the  sale ;  second,  the  esti- 
mated costs  of  making  a  new  inyestment ;  and, 
third,  the  difierenoe  between  "solicitor  and 
client"  and  "party  and  party"  costs  of  the 
action.     Cockbum  v.  Edwards,  181 


contributory*8 :    right  to  sue  in  name  of 


company  to  recover  assets.    See  Coxfant,  16. 
notice  to :  constraetive  notice  to  client.    See 

MOBTOAOB,  7i  8. 

service  on :  attachment.    See  Attagsmhnt 

OF  Pbhsoxc. 

Bolioiton  Act.    See  Costs,  10. 

Speeifie  FerformaxLee — evidence:  fraud  on  publiel 
— A  contract  was  made  by  several  writings  of 
different  dates.  One  such  writing  was  not  proved : 
— Held,  that  specific  performance  of  the  con- 
tract as  shewn  oy  the  agreements  proved  could 
not  be  granted,  nor  damages  for  breach  of  con- 
tract given.  Specific  performance  and  damages 
for  breach  of  a  contract  in  respect  of  publishing 
a  book  were  refused  on  the  ground  that  the 
plaintiff  had  insisted  on  a  title-page  false  in 
respect  of  authorship,  for  which  the  defendant 
had  not  contracted.    Post  v.  Marsh,  287 

2. separatum  deed :  enforcement  by  action  in 

one  branch  of  the  court  of  agreement  providing  for 
stag  of  proceedings  in  another  branch :  part 
performance :  incomplete  contract :  provision  for 
reference  in  case  of  dijference:  "usual  cove- 
nants*': **  dum  casta"  clause:  mutuality: 
agreement  for  custody  of  children  by  mother : 
judicature  act,  1873,  s,  24  {subs.  6) ;  36  Vict.  c. 
12.  s.  2] — Specific  performance  was  granted 
in  the  Chancery  Division  of  an  agreement 
come  to  by  way  of  compromise  at  the  trial  of 
a  petition  for  divorce,  and  which  provided  for 
the  execution  of  a  deed  of  separation  and  the 
dismissal  of  the  petition;  no  proceedings  having 
in  fact  been  taken  under  the  petition  between 
the  date  of  the  compromise  and  the  trial  of  the 
action  for  specific  performance.  Where  an  agree- 
ment has  been  in  part  performed,  the  Court 
struggles  to  overcome  a  difficulty  in  the  way  of 
its  specific  enforcement  arising  from  vagueness 
in  the  terms.  The  terms  of  an  agreement  being 
sufficiently  defined  to  present  a  concluded  con- 
tract in  all  essentials,  it  may  be  enforced  by 
the  Court,  although  comprising  a  provision  for 
reference  to  named  persons  in  case  of  difference 
in  working  out  the  terms.  Qourlay  v.  The  Duke 
qf  Somerset  (19   Vee.  429)  and  Tillett  v.  The 


Charing  Cross  Bridge  Oompany  (26  Beav.  419 ; 
28  Law  J.  Bep.  Cnanc  868)  flisfcii^ished  and 
explained.  An  agreement  between  hosband 
and  wife,  providing  {inter  alia)  for  the  execution 
of  a  deed  of  separation,  with  usual  covenants, 
and  for  an  allowance  to  the  wife,  and  that  in 
case  of  difference  in  working  out  the  terms  of 
the  agreement  the  matter  should  be  referred  to 
A  and  B,  was  decreed  to  be  specifically  performed. 
The  judgment  directed  the  deed  to  be  settled 
by  the  Judge  in  case  the  parties  diibred.  Held 
also,  that  **  usual  corenanta"  did  not  indude  a 
"eUim  casta**  danae,  or  provision  that  miseon- 
duct  on  the  wife's  part  should  cause  a  foifeiturs 
of  the  allowance.  Held,  further,  that  the  term 
as  to  "  usual  covenants  "  imported  that  a  trustee 
should  be  found  by  the  wife,  and  therefore  that 
the  agreement  was  not  in  that  respect  unen- 
forceable at  her  suit  for  vagueness  or  want  of 
mutuality.  Hart  v.  Hart,  697 
Observations  on  the  effect  of  the  statute  36  VioU 
c.  12  with  regard  to  provisions  for  the  custody 
of  children  in  a  deed  of  separation.    Ibid. 

8.  —  sutffect  to  a  contract  to  be  settled] — Specific 
performance  of  an  agreement  "sabject  to  a 
contract  to  be  settled,"  or  "  subject  to  a  proper 
contract,"  will  not  be  enfoiced.  Harvey  v. 
The  Mncipal  and  Ancients  of  Barnard s  Inm, 
760 

trial  of  action  for.    See  PiiAcncB,  27- 

And  see  y»n>OB  Ain>  Pubchasbb. 

BUaa.'p— mortgage-deed :  stamp  act,  1870,  ss.  9  and 
17] — A  mortgage-deed  of  leaseholds  by  demise 
made  in  1879  was  stamped  merely  with  a  lOi. 
deed  stamp.  On  a  sale  by  the  moitgngor,  it 
being  arranged  that  the  mortgagees  were  to  be 
paid  out  of  the  purchase-money,  and  to  join  in 
the  assignment  to  the  purchaser, — ^iStfif  (affirming 
Jbssbl,  M.U.),  that,  notwithstanding,  the  pur- 
chaser was  entitled  to  have  the  mortgage-aeed 
stamped  with  the  Ml  ad  tfalorem  duty  stamp. 
Whiting  to  Loomcs  (App.),  463 

Btatttte— construction  of:  statutozy  fiction.  See 
Bamkbuftct,  23. 

Bubpona  dnoei  Taeiui.    See  SoLicrroa,  1. 

Bnooession  HTLtj—sale  qf  settled  estates  by  aw 
thority  qf  the  court:  settled  estates  ad,  1877, 
J.  22;  succession  duty  act,  s.  42]— The  48Dd 
section  of  the  Succession  Duty  Aa  iwphes  to  a 
sale  of  real  estate  under  the  Settled  Eitates  Act 
as  well  as  to  a  sale  of  such  estate  under  a  power 
in  a  settlement  so  as,  in  either  case,  to  disehaige 
the  estate  in  the  hands  of  the  purchaser  firom 
any  liability  to  succession  duty.  In  re  Wamer*s 
aettled  Estates.    Warner  to  Steel,  642 

Tazation.    See  Costs,  6-10. 
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Ttnaat-for-Life  and  BenuUnderman — renewable 
Uaseholda :  settled  estates  acts'] — Leaseholds  for 
lives  in  settlement  subject  to  a  trust  for  renewal 
were,  after  refusal  of  the  lessor  to  renew,  sold 
under  the  Leases  and  Sales  of  Settled  JbSstates 
Acts : — Held^  that  the  first  taker  was  entitled 
only  to  the  income  of  the  purchase-money.  In 
re  Barber's  Settled  Estates,  769 

apportionment  of  income.    See  Apportiow- 

XXNT. 


corpus  or  income:    employment  of  trust 


funds  in  trade.    See  SBTTUuairr,  1. 


property  subject  to  leases  taken  by  railway 

company.    See  Lakds  Culusbs  Act,  1. 

Tenant  pur  Antre  Yie— executory  devise :  wasting 
security:  tenant'for-life'] — Leaseholds  for  lives 
were  (ievised  to  A  and  nis  heirs,  and,  in  case 
A  died  without  issue,  to  B : — Held^  in  analog 
to  a  fee-simple,  that  A  could  not  by  dealing  with 
the  property  defeat  the  executory  interest  of 
B,    Jnre  Barber's  Settled  Estates,  769 

Third  Party.    See  Pbacticb,  16,  20. 

Trade-Xark — rectification  of  register :  trade-marks 
registration  acts,  1876  and  1877] — The  power 
conferred  on  the  Court  by  the  Trade-Marks 
Ae^stration  Acts  to  order  rectification  of  the 
register  of  trade-marks  is  applicable  only  to 
cases  in  which  there  has  been  some  mistake  in 
the  original  registration,  not  to  cases  where  the 
register  has  become  defective  by  reason  of  cir- 
cumstances which  have  occurred  subsequently 
to  such  registration.  In  re  Ward,  Siuri  ^ 
Sharp's  IVade-Marks,  347 

distinction    between,  and    copyright.     See 

Copt  RIGHT,  2. 

Trade    Kama— company :    injunction.     See  Ih- 

JUKCTIOXf,  1,  2. 

Tramway  Oompany-^dividends  out  of  capital. 
See  CoMPAMY,  9. 

Tnut  and  Trnaiw— breach  of  trust:  liability  of 
trustee :  company:  shares :  accretions] — A  trustee 
who  had  neglected  to  get  in  trust  property  was 
held  liable  to  replace  shares  in  a  company 
allotted  in  respect  of  other  shares  subject  to  the 
trust,  and  which  had  been  taken  up.  Briggs  v. 
Maseey,  747 


2. breexh  of  trust :  trust  for  accumulation : 

wrongful  retainer  by  trustee  :  compound  interest : 
rate  qf  interest]— A,  fund  was  held  in  trust 
fur  a  minori  to  be  paid  to  him  at  twenty-one, 


with  a  provision  (in  effect)  for  maintenance  and 
advancement  out  of  income,  and  accumulation 
of  the  surplus  income  during  the  minority. 
After  the  cestui  que  trust  attained  twenty-one, 
the  trustee  retained  the  fund  without  coming  to 
any  explanation  with  him : — Held^  that  the  trus- 
tee wrongfally  retaining  the  fund  must  he  re- 
garded as  continuing  under  the  obligation  to 
accumulate,  and  was  therefore  chargeable  with 
compound  interest.  Wilson  v.  Ptake(Z  Jur.  N.S. 
155)  distinguished.  Amiss  v.  Hall  (3  Jur.  N.S. 
584)  remarked  upon.  Part  of  the  fund  having 
been  invested  upon  improper  investments,  or  not 
kept  distinct  from  the  trustee's  own  moneys,  he 
was  charged  in  respect  thereof  as  if  it  had  been 
uninvested.  Under  the  circumstances  the  in- 
terestwas  charged  at  four  and  not  five  per  cent. 
In  re  Emmefs  Estate.    Emmet  v.  Emmet,  841 


8. declaration  qf  trust :  husband  and  wtfe : 

intended  gift  hy  hwhand  to  wife] — The  rule  that 
words  importing  a  present  intention  to  give  can- 
not be  held  to  operate  as  a  declaration  of  trust 
applies  as  much  to  the  case  of  a  gift  by  a  husband 
to  a  wife  as  to  that  of  a  gift  to  a  stranger.  A 
husband,  shortly  after  his  marriage,  purchased 
for  his  wife  certain  furniture,  plate  and  other 
articles,  and  signed  and  gave  to  her  three  written 
documents  by  which  respectively  he  purported 
to  '*  give "  her  part  of  the  furniture  "  for  her 
own  use  and  benefit,''  to  "  make  her  a  present " 
of  the  plate  "  for  her  sole  use  and  benefit,'*  and 
to  *'  present  her  with  "  the  rest  of  the  furniture 
and  other  articles,  the  same  "  to  be  hers  and 
hers  only  from  that  date."  The  furniture,  plate 
and  other  articles  were  used  in  the  joint  re- 
sidence of  the  husband  and  wife  until  his  death: 
— Held,  that  the  husband  had  not  constituted 
himself  a  trustee  of  the  fumitore,  plate  and 
other  articles  for  his  wife,  and  that  they  formed 
part  of  his  estate.  Baddeley  v.  Badaeley  (48 
Law  J.  Rep.  Chanc.  36;  Law  Rep.  9  dh.  D. 
113)  not  followed.  Richards  ▼.  Detbridge  (43 
Law  J.  Rep.  Chanc.  459  ;  Law  Rep.  18  £q.  11) 
followed.  In  re  Breton.  Breton  ▼.  WooUven, 
369 


4. executory  settlement :  children:  powers  of 

appointment] — In  making  a  settlement  of  pro- 
perty directed  to  be  settled  on  the  wife  and 
children  of  the  testatrix's  son,  the  Court  has 
jurisdiction  to  give  to  the  husband  a  life  interest 
and  also  power  to  appoint  the  fond  amongst 
the  issue  of  the  marriage,  jointly  with  the  wife 
during  the  coverture,  and  alone  if  he  survive 
her.  Oliver  v.  Oliver  (48  Law  J.  Rep.  Chanc 
630;  Law  Rep.  10  Ch.  D.  765)  dissented  from 
on  this  point.     Oowan  ▼.  Gowan,  248 

5. trustees'  of  lowances :  settled  estates :  tenant' 

for-life :  actions  for  the  ben^  of  the  inherita$tee: 
Lord  St.  Leonard^  act,  1859,  s.  80;  settled 
estates  act,  1877,  e.  171— Order  made,  upon  a 
petition  by  trustees  of  settled  estattes,  under 
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section  30  of  Lord  St.  Leonards*  Act,  1859, 
sanctioning  the  payment  by  them,  out  of  money 
in  their  hands  applicable  to  the  purchase  of  real 
estate  to  be  held  upon  the  uses  of  the  settlement, 
of  costs  incurred  by  the  tenant-for-life  for  the 
benefit  of  the  inheritance  in  actions  brought  by 
him  to  repel  claims  of  rights  of  common  over 
the  settled  property.  In  re  Lord  de  la  Warr*a 
Settled  Eatatea,  383 
Semble,  such  an  order  might  be  made  under  sec- 
tion 17  of  the  Settled  Estates  Act,  1877.  al- 
though the  sanction  of  the  Court  be  not  obtained 
before  commencing  proceedings.    Ibid. 

6.  Trnst  and  Trnstee  {continvLedy-truaiee :  dia- 
creiion  of:  sale  of  infant'a  estate:  request  of 
^uardiana] — Where  an  infant's  estates  are  nested 
m  trustees,  with  power  to  them  to  sell  at  the  re- 
quest in  writing  of  the  guardians  of  the  in&nt, 
tne  Court  will  not  control  the  discretion  of  the 
trustees  and  compel  them  to  sell  the  estates 
against  their  wish,  when  they  are  honestly  exer- 
cising their  powers,  and  are  not  guilty  of  any 
maia  fides.  The  Margwa  of  Ca7/uUn  v,  Murray^ 
282 

breach  of  trust :  employment  of  trust  funds 

in  trade.    See  SimsifBMT,  1. 


mortgagee:  constructiTe  trust  of  surplus 


proceeds  of  sale.     See  Lixitatioks,  Statutb 
OP,  3. 


power  of  sale,  when  determining :  property 


"  at  home."    See  Powbb,  7. 

resulting  trust  :   appointment  to  trustee : 

failure  of  trusts.    See  Pownn,  6. 

Trustee  Aet — practice:  lunatic  trustee] — One  of 
three  trustees  had  become  lunatic  Upon  a 
petition  being  presented  in  Lunacy  and  Chancery 
for  the  discharge  of  the  lunatic  and  re-appoint- 
ment of  the  two  continuing  trustees  in  place  of 
the  three,  the  Court  refused  to  do  so,  and 
required  the  original  number  to  be  filled  up. 
In  re  Stokea*a  Truata  (41  Law  J.  Bep.  Chane. 
290 ;  Law  Rep.  13  Eq.  333) ;  In  re  Harford  a 
Truata  (Law  Bep.  13  Ch.  D.  185)  not  foUowed. 
In  re  (klyer  (App.),  79 

2, praetioe :  lunatic  truatee :  ceaiui  que  trust 

absolutely  entitled :  vesting  order  :  new  truatee  ap* 
pointed] — When  a  sole  trustee  becomes  lunatic, 
the  Court,  although  the  cestui  que  truat  is  abso- 
lutely entitled  to  the  trust  property,  will  not 
make  an  order  Testing  such  proper^  in  the 
cestui  que  truat,  but  requires  a  new  trustee  to 
be  appointed,  in  whom  it  will  then  Test  the 
trust  property.    In  re  Holland  (App.),  271 

8. vesting  order  in  chambera :  right  to  tranter 

atock :  juriadiction :  truatee  act,  1850,  a.  43 ;  15 
#  16  Vict.  c.  80.  a,  26  :  18  #  19  Vit^,  c.  134. 
«.  16 ;  consolidated  order  XXXV.  rule  l]~In 


an  administration  action  oommenoed  by  writ,  an 
order  was  made  in  chambers  directing  the 
plaintiff  and  defendant  to  transfer  a  sum  of 
stock  into  Court  Afterwards,  as  the  defendant 
could  not  be  found,  an  order  was  made  in 
chambers  Testing  the  right  to  transfer  the 
stock  in  the  plaintiff,  and  directing  him  to 
transfer  it  into  Court.  The  Bank  of  Eoglaod 
haTing  objected  to  act  on  this  order,  on  the 
ground  of  its  having  been  made  in  chambers, 
JnssBr^  M.B.,  on  the  motion  of  the  plaintiff, 
held  that  he  had  jurisdiction  to  make  the  order 
in  chambers,  and  directed  the  bank  to  aet  upon 
it: — Hdd,  on  appeal,  that,  living  regard  to  18 
&  19  Vict  c.  134.  s.  16,  the  Consolidatttd  Older 
XXXV.  rule  1,  and  the  course  of  practice,  it 
was  doubtful  whether  there  was  jurisdiction  to 
make  such  a  Testing  order  in  chambers,  and 
therefore  that  the  order  direetiog  the  bank  to  act 
upon  it  ought  to  be  discharged.  Frodaham  ▼. 
Frodaham  (App.),  233 

^■^^^appointtnent  of  new  trustees :  form  of  order] 
— The  report  of  this  case  (49  Law  J.  Bep. 
Chanc.  228)  corrected.  In  re  Peacock  (App.),  880 

Vnoertainty.    See  Wqx,*  19. 

Undue  Influenoe— porni^  and  child:  purchaser 
for  value :  notice] — ^A  mortgage  by  persons  over 
age  but  not  fully  emUncipatea  to  secure  a  debt 
of  their  father,  the  same  solicitor  acting  for 
parent  and  children,  was  upheld  in  farour  of 
the  mortgagees,  but  was  declared  not  binding 
in  faTOur  of  the  father.  Bainbrigge  t.  Brown, 
522 

Unity  of  Poiiesiion.    See  Prbscbiftion  Act,  2. 

Vendor  and  PnrehMer— M«vraiM«  hjf  vendor: 
fire  after  contract  but  brfore  completion :  right 
to  insuranoe-moneya] — A  house  insured  by  the 
vendor  was  after  the  date  of  the  contract  for 
sale,  but  before  completion,  partly  burnt  down, 
and  the  Tender  received  the  insurance-maneys. 
There  was  no  proTision  in  the  contract  as  to 
insurance : — Held  (per  Brstt,  Li  J.,  and  Cot- 
ton,  L.J. ;  diasentiente  Jambs,  L.J.),  that  the 
purchaser  as  against  the  Tendor  could  not 
recoTer  the  insurance-moneys  either  as  an 
abatement  of  his  purchase-money  or  for  the 
re-instatement  of  the  premises.  BfmbU,  in  snch 
a  case  the  insurance  company  can  compel  the 
Tender  to  refund  the  money  they  hare  paid,  if  he 
receiTes  the  whole  of  his  purchase-money,  on  the 
ground  that  the  contract  of  fire  insurance  is 
merely  a  contract  of  indemnity.  Banner  t. 
Preston  (App.),  472 

2. sale  of  land :  stattite  qf  fraiuds,  s.  4:  con- 
nection of  docufnents  by  r^erence:  referential 
force  of  word  ^^  purchase  :  deacr^tionqfaulfject- 
matter :  "the  property  "]— The  auctioneer  upon 
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a  sale  of  lands  and  chattels  by  auction  gave  the 
purchaser  a  receipt  in  writing  for  his  deposit, 
*'  oil  property  purchased  at  the  Sun,  in  Pinxton/* 
at  a  certain  date  and  price  named.  At  the  foot 
of  the  conditions  of  sale,  bearing  same  date,  the 
auctioneer  signed  a  memorandum  of  the  sale  of 
"the  property."  The  conditions  were  headed 
''Property  sale  at  Sun  Inn,  &c.  (date),  Mr. 
George  Cotterill,  owner**: — ffeld,  ^rst  (on  the 
authority  of  Lonff  y.  Millar,  48  Law  J.  Rep.  O.P. 
596 ;  Law  Rep,  4  C.P.  D.  460),  that  the  word 
"  purchased  "  in  the  receipt  was  referential  to 
an  agreement  for  sale,  and  enabled  the  receipt 
to  be  read  with  the  memorandum  of  sale  upon 
the  conditions ;  secondly,  that  the  words  "  the 
property  "  did  not  describe  the  thing  sold  with 
sufficiant  definiteness  to  satisfy  the  Statute  of 
Frauds  or  permit  the  parcels  to  be  shewn  by 
parol  evidence.  A  poster,  circulated  before 
the  sale  and  announcing  it  at  the  time  and  place 
mentioned,  was  not  admitted  by  reference  to 
supply  the  wanting  description.  Skardlow  v. 
Cottmll,  618 


purchase  under  lands  clauses  act :  interest 


on  purchase-money.    See  Lands  Ci^usbs  Act,  2. 

—  sale  of  house  and  land  to  different  pur- 
chasers by  simultaneous  conreyanoes :  right  to 
obstruct  lights.    See  Light. 

—  sale  of  land  by  auction  act.  See  Pbao- 
TICB,  22. 

—  stamp  on  mortgage-deed.    See  Stakp. 

—  And  see  Spbctfio  Pbbfobmancb. 


Vendor  and  Pnrehaser  Aet,  1874— notice  of 
lessor's  title :  restrictive  coyenant.    See  Cotr- 

NAMT,  4,  6. 

YMtry — power  of,  to  commit  nuisance.  See 
NmsAKCB,  2. 

Volunteers — marriage  consideration,  who  within. 
See  Sbttlrvsnt,  3. 

Warrant— extradition  act,  abuse  of  process 
under.    See  ExTBAnrnoN  Act. 

WtiUTtoiU99~-ea$ement:  prescrmtion:  naturd 
or  artificial  ttrtam :  riparian  rights] — ^The  plain- 
tiff was  the  owner  of  a  farm  supplied  with 
water  by  a  small  watercourse  originating  in  a 
natural  spring  on  the  plaintiff's  bnd,  flowing, 
first,  through  the  plaintiff's  land,  next  through 
the  defendant's  land,  and  then  through  the  plain- 
tiff's land  to  the  plaintiff's  house.  For  seventy 
years  and  npwards,  prior  to  1879,  the  plaintiff 
had  almost  exclusively  enjoyed  t^e  watercourse. 


In  1879,  however,  the  defendant^  by  means  of 
a  pipe,  appropriated  nearly  all  the  water  for 
the  use  of  newly  built  houses.  The  plaintiff 
claimed  the  exclusive  use  of  the  water,  and 
alleged  that  the  watercourse  through  the  de- 
fen&nt's  land  was  artificial,  and  constructed,  at 
a  time  immemorial,  for  the  sole  benefit  of  the 
plaintiff  and  his  predecessors : — Held,  that  as  no 
one  could  tell  when  the  artificial  part  (if  any) 
of  the  watercourse  was  made,  the  watercourse 
must  be  deemed  to  be  a  natural  stream ;  or,  if 
in  part  artificial,  to  have  been  made  so  as  to 
give  all  the  rights  of  a  riparian  proprietor  to 
the  defendant  and  his  predecessors  in  title. 
SiUdiffe  V.  Booth  (32  Law  J.  Rep.  Q.B.  136) 
considered  and  approved.  Roberts  v.  Richards, 
297 

->—  prescription:  yearly  tenant.  See  Pbe- 
SGBiFTiON  Act,  2. 

Way — right  of:  general  words.    See  EAsmciMT. 

Will,  Constmetlon  ot— condition  prsosdsnt :  mar' 
riaae  with  consent  of  guardian  or  guardians : 
infanti — A  testator  bequeathed  6,000/.  to  each 
of  his  daughters  upon  her  attaining  twenty-one, 
or  on  her  marriage  with  the  consent  of  her 
guardian  or  guardians,  and  gave  his  residue  to 
trustees,  upon  trust,  after  the  death  of  bis  wife, 
to  pay  to  each  of  his  daughters  who  should  at- 
tain twenty-one,  or  should  b«  or  have  been  pre- 
viously married  with  the  consent  of  her  guar- 
dian or  guardians,  8,000/.  He  appointed  his 
wife  sole  guardian  of  his  infant  children,  and 
gave  a  power  of  maintenance  and  education 
out  of  the  income  of  each  child's  presumpUve 
share,  to  be  paid  after  the  death  of  his  wife  to 
his  or  her  guardian  or  guardians.  Under  the 
testator's  marriage  settlement  certain  f^nds 
stood  settled,  on  the  death  of  his  wife,  on  trust 
for  all  and  every  the  children  and  child  of  the 
marriage  who,  being  a  daughter  or  daughters, 
should  attain  twenty-one  or  marry  "  with  the 
consent  of  her  or  their  parents  or  guardians." 
The  testator's  widow  died,  and  no  new  guardian 
was  appointed.  C.  E.,  one  of  the  testator^s 
daughters,  after  her  death  married,  and  died 
under  age,  leaving  issue  : — Hdd  (affirming  Fry, 
J.,  ante,  p.  607),  that  C.  E.  did  not  take  a  vested 
interest  eithf>r  in  the  legaciesor  in  the  funds  com- 
prised in  the  settlement.  In  re  Brown*s  Settle" 
ment.    In  re  Brown's  Will  (App.),  724 

Dawson  t.  Oliver  Massfy  (46  Law  J.  Rep.  Chanc. 
619 ;  Law  Rep.  2  Ch.  D.  763)  distinguished. 
Ibid. 

The  consent  of  a  guardian  appointed  by  the  vafBUt 
herself  would  not  have  been  an  effectual  con- 
sent within  the  meaning  of  the  proxision. 
Ibid. 

2.  -— —  contingent  remainder :  devise  of  real  estate 
to  trustees  in  fee :  emdtable  limitations  :  exfcutorg 
devise:  remoteness] — A  testator  devised  real 
estate  to  trustees  upon  trust  for  A  fbr  life, 
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and  after  his  decease  upon  trust  to  convey 
"  to  snch  son  of  B  as  should  first  attain 
twenty-fire,  when  he  should  have  attained 
twenty-five,"  A  survived  the  t&stator,  and  B's 
eldest  son  attained  twenty-five,  after  the  death 
of  the  testator,  but  during  the  lifetime  of  A : — 
Held,  that  the  gift  to  the  son  of  B  was  not  an 
equitable  contingent  remainder,  but  an  exe- 
cutory devise,  and  that  it  w»s  void  for  remote- 
ness. Decision  of  Malims,  V.C.  (49  Law  J.  Bep. 
Chanc.  710),  reversed.  In  reFinoh.  Abbiss  v. 
Bumey  (App.),  348 

8.  Will  (continued) — description  of  object  of  gift : 
gift  tn  trvist  after  life  interest  for  "  descendants** 
who  shall  "bear**  a  particular  name :  wicertaintg : 
remoteness] — A  testatrix  bequeathed  stock  to 
trustees  in  trust  for  her  brother  K.-G.  for  life,  and 
after  his  decease  in  trust  for  his  son,  J.  R.-G.,  for 
life,  and  after  tiie  decease  of  both  of  them,  upon 
trust  for  any  immediate  or  direct  descendants  of 
her  said  brother  or  nephew,  who  should  bear  the 
name  of  R.-G.  for  life,  and  from  and  after  his 
or  her  decease,  or  in  case  of  failure  of  any  such 
immediate  or  direct  descendants  of  her  said 
brother  or  nephew,  who  should  bear  that  name, 
upon  trust  for  certain  charities,  with  a  condition 
of  forfeiture  on  abandoning  the  name  of  B.-(3-. : 
— Held,  that  the  gift  to  descendants  was  not 
confined  to  thoee  whose  family  name  or  birth 
name  was  R.-(3-.,  but  included  descendants  who 
assumed  that  name.  Held  also,  that  the  gift  to 
descendants  was  void  for  remoteness,  and  that 
the  gift,  as  well  to  the  charities  as  to  the 
descendant  who  had  assumed  the  name  of 
R.-G.,  failed.  In  re  Roberts.  Repington  v. 
Roberts,  266 

Quare,  whether  the  gift  to  descendants  would  not 
(even  if  not  void  for  remoteness)  have  been  void 
for  uncertainty.    Ibid. 

SembUf  there  is  a  difference  between  a  gift  to 
descendants  who  "  bear"  a  certain  name  and  a 
gift  to  descendants  "of"  a  certain  name.    Ibid. 

4, description  of  object  of  gift:  "  mg  nephews 

and  nieces** :  consanauinifv :  wife*s  nephews  and 
nieces']  — A  testator  devised  certain  real  estate  to 
A.  G.  (sister  of  his  late  wife)  for  life,  and  upon 
her  decease  to  her  children  and  to  S.  H.,  E.  A. 
and  •*  my  niece  M.  W."  ;  and  he  devised  other 
real  estate  upon  trust  for  sale  and  investment, 
and  to  pay  tne  income  equally  among  "  all  my 
nephews  and  nieces,"  and  bequeathed  the  money 
to  the  survivor  of  "  my  said  nephews  and  nieces," 
and  devised  the  residue  of  his  real  estate  to 
the  survivor  "  of  my  said  nephews  and  nieces," 
and  bequeathed  his  residuary  personal  estate 
*'  equally  among  all  my  nephews  and  nieces." 
M.  W.  was  a  child  of  a  sister  of  the  testator's 
wife.  At  the  testator's  death  there  were  nine- 
teen nephews  and  nieces  living,  children  of  the 
testators  brothers  and  sister,  and  seven  nephews 
and  nieces,  children  of  sisters  of  the  tef^tator's 
wife: — Held,  that  none  of  the  wife's  nephews 
and  nieces  (including  M.  W.,  although  called 


"  my  niece  "),  but  only  the  tartatoi's  nephsvi 
and  nieces  by  consanguinity,  were  entitlea  to  a 
share  under  the  gifts  to  "my  nephews  and 
nieces."  Grant  v.  CfrasU  (39  Law  J;  Rep.  C.P. 
140;  ibid.  Exch.  272;  Law  Rep.  5  C.P.  380; 
ibid.  Exch.  727)  disapproved  of.  MerHU  v. 
Morton,  249 


5. description  of  objects  of  gift  r 

exclusion  of  children  and  grandchildren  of  fintl 
cousins] — Bequest  of  one-third  to  first  cousins 
and  two-thirds  to  second  cousins : — HM  (affirm- 
ing the  BfASTBR  OF  THB  Roixs),  that  the  words 
'*  second  cousins "  did  not  indude  a  son  or  a 
grandson  of  a  first  cousin.  1%  re  Parker. 
Bentham  v.  WUson  (App.),  689 

6, description   of  objects   of  g^   :   •*  m- 

married** :  primary  meaning  of  word] — The 
ordinary  meaning  of  the  word  "unmarried'* 
in  the  absence  of  determining  context  is  *'  never 
having  been  married."  Thorefbtre  where  a  share 
of  property  was  left  in  trust  for  one  for  Ufs,  hat 
if  he  should  die  unmarried  his  share  to  be  divided 
between  the  children  of  his  brothers  ;  and  the 
tenant-for-Iife,  who  was  at  the  date  of  the  will  a 
bachelor,  died  a  widower  without  children,  it 
was  held  that  the  gift  to  his  brother's  children 
did  not  take  effect.    Dalrgmple  v.  Hall,  302 

7. detfise  of  real  estate :  bequest  of  farming 

stock:  growing  crops] — A  gift  of  "&rming 
stock  "  by  will  passes  the  growing  crops  to  the 
legatee,  although  the  real  estate  on  which  the 
crops  are  is  devised  to  another  person.  Vaiseg 
V.  Reynolds  (6  Russ.  12;  6  Law  J.  Rep.  (o.s.) 
Chanc.  172)  dissented  from.  Evans  v.  WiUiam- 
son,  197 


8. 


hotchpot :  advances :  interest :  gift  of  re- 


sidue to  widow  for  life,  with  remainder  to 
children] — Where  a  fund  is  given  by  will  to  be 
equally  divided  amongst  the  testator's  children, 
and  the  will  contains  a  proviso  for  bringing 
into  hotchpot  advances  made  by  the  testator 
to  any  of  them,  the  advanced  children  are 
chargeable  with  interest  on  their  advances  up 
to  the  time  of  the  distribution  of  the  fund; 
but  such  interest  is  to  be  computed  from  the  time 
fixed  for  distribution  only,  not  from  the  date  of 
the  respective  advances.  In  re  Bees,  Sees  v. 
George,  828 

9. lapse] — ^Where  there  was  a  gift  of  raidiie 

among  such  of  the  children  of  A  as  are  now 
alive,  and  fourteen  named  persons,  and  there 
were  no  children  of  A, — Held,  that  there  was 
no  lapse,  but  the  residue  was  divisible  aaioog 
the  fourteen  persons  named.  In  re  Spiller. 
SpHler  V.  Madges,  760 

10.  legacy:   sati^aetion:  ammnty  secured 

by  bond:  subsequent  bequest  of  annuity  by  will] 
— A  testator  who  had  ror  valuable  oonsidiffatioB 
covenanted  by  bond  to  pay  an  annnity  of  10/.  to 
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H.  B.  *'  §0  long  88  she  should  oontintie  the  widow 
of  J.  D.,"  hy  equal  half-yearly  payments  on  the 
16tfa  of  June  and  the  16th  of  December,  subse- 
quently by  his  will  bequeathed  to  her  *'  an  an- 
nuity of  iol.  if  she  should  so  long  continue  a 
widow  "  : — Beldf  that  the  circumstance  that  the 
annuity  bequeathed  by  the  will  would  not  be- 
come payable  until  a  year  after  the  testator  s 
death,  while  that  secured  by  the  bond  was  pay- 
able half-yearly,  was  sufficient  to  rebut  the  pre- 
sumption that  the  one  was  intended  by  the 
testator  to  be  in  satisfaction  of  the  other.  In 
re  Dawte.    Datose  y.  GlasSf  286 

11. legacif  to  widow :    "  to  be  paid  to  her 

iuMMdiateiy  afier  my  decease":  faymmt  in 
full :  di/rection  "  in  the  first  place  to  raise  and 
appropriate  12,000/.**;  **in  the  next  place  to 
raise  and  appropriate  6,000/."]— R.  H..  by  will 
dated  in  1874.  gave  to  his  wife,  M.  A.  H.,  all  his 
household  goods,  &c.,  for  her  own  use  and 
benefit,  together  with  the  legacy  or  sum  of 
600/.,  which  he  directed  to  be  paid  to  her  im- 
mediately after  his  decease ;  and  he  gave  all  his 
real  estate  and  all  the  residue  of  his  personal 
estate  to  trustees  upon  trust  for  sale  and  in- 
vestment, and  thereout  "  in  the  first  place  to 
raise  and  appropriate  the  sum  of  12.000/.,'*  and 
to  invest  the  same  and  pay  the  dividends  to  his 
wife  for  life ;  and  *'  in  the  next  place  to  raise 
and  appropriate  the  sum  of  6.000/.,"  and  to 
invest  the  same  and  pay  the  dividends  of  the 
sum  of  2,000/.,  part  thereof,  to  T.  for  life ;  and 
of  the  sum  of  1,000/.  to  C.  for  life ;  and  of  the 
sum  of  2.000/.,  residue  thereof,  to  K.  for  life ; 
and  after  the  respective  deaths  of  his  wife,  T., 
0.  and  E.,  he  directed  the  sums  of  12,000/. 
and  6,000/L  to  fall  into  and  be  divided  with 
the  residue  of  his  estate ;  and  after  giving  cer- 
tain other  legacies,  he  declared  that  till  the 
sums  of  12,000/.,  1,000/.  and  2,000/.  should  be 
set  aside  for  the  benefit  of  his  wife  and  C.  and 
E.  they  should  f^m  the  time  of  his  decease  be 
paid  interest  at  four  per  cent,  on  such  sums, 
and  by  a  codicil  gave  divers  other  legacies : — 
Held,  the  estate  proving  insufficient  to  pay  all 
the  legacies  in  full,  that  the  widow  of  the  tes- 
tator was  entitled  in  priority  to  the  payment 
in  full  of  the  legacy  of  600/.,  and  that  the  two 
sums  of  12,000/.  and  6,000/.  were  to  be  raised 
and  appropriated  in  priority  to  all  the  remain- 
ing legacies.  In  re  Hardy.  Wells  y.Barwick f2il 

12.  —  power  of  appointment :  execution  of 
oeneral  power:  lapse]^A  testator  by  his  will 
bequeathed  a  legacy  of  770/.  to  H.  I.,  in 
trust  for  the  testator's  daughter  A.  for  her 
life,  and  after  her  decease  in  trust  for  such 
persons  as  she  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  in  trust  for  M.  I. 
A.  by  her  will  gave  and  bequeathed  all  her  real 
and  persona]  estate  to  her  two  sisters,  M.  and 
L.,  tneir  heirs,  executors,  administrators  and 
assiffus  in  the  shares  following,  namely,  one- 
thixd  to  M.  and  twcKhirds  to  L.,  and  appointed 
Vol,  60.— Chano.,  Index. 


L  sole  executrix  of  her  will,  and  charged  her 
said  property  and  effects  with  the  payment  of 
her  debts  and  funeral  and  testamentary  ex- 
penses. L.  having  predeceased  A., — Held,  that 
A.  had  by  her  will  shewn  an  intention  to  make 
the  legacy  of  770/.  part  of  her  property  for  all 
purposes,  and  that  the  two-thirds  which  had 
been  appointed  to  L.  passed  therefore  to  the 
next-of-kin  of  A.,  and  not  to  M.  I.  as  in  default 
of  appointment.  In  re  Davie^  Trusts  (41  Law 
J.  Rep.  Ghanc.  07  ;  Law  Rep.  13  Eq.  163)  con- 
siders and  distinguished.  In  re  Ickeringill. 
Hituley  v.  Ickeringill,  364 

13. remoteness :  bequest  to  a  class]— A  tes- 
tator bequeathed  a  sum  of  3,000/.  in  trust  for 
his  son  for  life,  with  remainder  to  the  children 
of  the  son  who  should  attain  twenty-one  years, 
and  the  issue  of  such  as  should  die  under  that 
age  leaving  issue,  which  issue  should  afterwards 
attain  the  age  of  twenty-one  years,  or  die  under 
that  age  leaving  issue,  as  tenants  in  common, 
if  more  than  one ;  but  such  issue  to  take  only 
the  shares  which  their  parents  would  have  taken 
if  living : — Held,  that  the  words  confining  the 
gift  to  issue  to  such  as  should  afterwards  attain 
the  age  of  twenty-one  years  could  not  be  read  as 
a  superadded  condition  divesting  the  gift  upon  a 
contingency,  but  were  to  be  treated  as  part  of 
the  description  of  the  issue  who  were  to  take. 
Held  also,  that  the  gift  to  the  children  could 
not  be  severed  from  that  to  the  issue  of  children. 
Held,  consequently,  that  the  whole  gift  to 
children  and  issue  was  void  for  remoteness. 
Pearks  v.  Moseley  (H.L.),  67 

14.  *—  residuary  gift :  direction  to  apply  share 
of  residue  "  as  part  of  mv  residuarv  estate "] 
— A  testator,  by  his  will,  directed  that  his 
trustees  should  stand  possessed  of  the  residue 
of  his  estate  upon  trust,  as  to  one*8erenth 
part  thereof,  to  invest  the  same,  and  pay  the 
income  to  his  daughter  for  life,  and  after  her 
death  to  hold  the  same  in  trust  for  her  child  or 
children  who  should  attain  the  age  of  twenty- 
one  years ;  but  if  there  should  be  no  such  child, 
then  he  directed  his  trustees  "  to  apply  the  said 
share  as  part  of  his  residuary  estate.**  He 
aftervrards  declared  trusts  of  the  remaining 
six  shares  of  his  residuary  estate.  F.  survived 
the  testator,  but  left  no  child  who  attained 
the  age  of  twenty-one  years : — Held,  that  the 
share  of  F.  was  undisposed  of  by  the  will. 
Humble  v.  Shore  (7  Hare,  247 ;  1  Hem.  &  M. 
660  n)  and  Lightfoot  v.  Burstall  (1  Hem.  &  M. 
646 ;  38  Law  J.  Rep.  Chanc.  188)  followed. 
Crawshaw  v.  Crawshaw  (40  Law  J.  Rep.  Chanc. 
662;  Law  Rep.  14  Ch.  D.  817)  distinguished. 
In  re  Savages  Trusts,  131 

15.  _  residuarv  legatee :  qfter-purehased  real 
estctie] — ^A  made  a  will  whereby  she  ''com- 
mitted to  paper**  her  "wishes  respecting  the 
disposal  of  "her  "property,"  and  left  ** every- 
thing she  was  possessed  of  **  to  her  sister  for 
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life ;  and  after  her  death  she  "  gave  and  devised  " 
certain  legacies,  and  concluded  by  appointing 
her  two  nephews  (naming  them)  ."her  exe- 
cutors, and  the  latter  residuary  legatee."  After- 
wards she  made  a  codicil  which  referred  only 
to  some  of  the  legacies  given  by  her  will.  She 
had  no  real  property  at  the  date  of  her  will  or 
codicil,  but  she  purchased  some  subsequently, 
and  it  belonged  to  her  at  her  death : — Hdd^  that 
her  real  propeHy  did  not  pass  by  her  will. 
Hughes  v.  Pritchard  (46  Law  J.  Rep.  Chanc. 
840 ;  Law  Rep.  6  Ch.  D.  24)  distinguished.  In 
re  Methuen  and  Blore,  464 

16.  Will  (continued)— rcwV^ffary  or  specific  gift : 
"all  the  rest  of  my  money  ^  however  intfestea"'] — 
A  testAtrix,  after  making  a  pecuniary  and  two 
specific  bequests,  gave  "all  the  rest  of  her 
money,  however  invested,'*  to  her  nephew, 
"  under  deduction  of  60L  to  be  paid  to  each  of 
her  executors  after  named."  She  then  pro- 
ceeded to  make  certain  bequests  of  jewellery 
and  other  specific  articles,  and  concluded  by 
appointing  executors : — Held,  that  the  gift  to 
the  nephew  was  a  residuary  gift.  In  re  Pringle, 
Walker  v.  Steuart,  680 

17.  —  specific  bequest :  pictures :  "  objects  of 
vertu  or  taste""^ — A  testator,  by  his  will,  gave 
to  his  wife  absolutely  all  his  gold  and  silver 
plate,  ornamental  and  other  china,  and  all  ob- 
jects of  vertu  or  taste ;  and  he  declared  that 
his  wife  should  be  entitled  during  her  life  to 
his  leasehold  house  in  C.  Terrace,  and  the  fur- 
niture and  other  effects  therein.  At  the  death 
of  the  testator  there  were  in  his  house  in  C. 
Terrace  ten  valuable  pictures : — Held,  that  these 
pictures  did  not  pass  under  the  words  ''  objects 
of  vertu  or  taste,"  but  passed  with  the  fur- 
niture. In  re  Londesborough,  Bridgeman  y. 
Fitzgerald,  9 

18. specific  bequest:  "  stock-in-trade":  bequest 

of  business :  buHness  of  barge-builder'] — ^A  testator, 
who  was  a  barge-builder,  specifically  bequeathed 
to  bis  son  his  business,  "  together  with  all  and 
singular  his  stock-in-trade  as  a  barge-buUder.'* 
It  is  a  custom  in  the  testator's  trade  for  a 
barge-builder  when  selling  a  new  baige  to  ac- 
cept an  old  barge  in  part  payment,  and  to 
repair  such  old  baige  and  let  the  same  out  on 
hire.  At  the  testator's  decease  there  were  five 
old  barges  belonging  to  him  which  had  been  thus 
acquired,  and  were  thus  let  out  on  hire : — Held, 
that  these  barges  formed  part  of  the  testator's 
•tock-in-trade  as  a  baige-builder,  and  passed 
under  the  specific  bequest.  In  re  Richardson, 
Richardson  v.  PHliner,  488 

10. uncertainty  :  "  others  *' ;    "paid'' :  ac' 

cretion] — A  testator,  in  case  of  the  death  of 
any  of  his  children  without  leaving  issue, 
before  payment  of  any  part  of  reversionary 
legacies,  directed  such   parts    to   be    divided 


among  the  others  and  other  of  them,  and  in 
of  the  death  of  a  child  leaving  issoe  before 
such  payment,  he  directed  such  parts  to  be 
divided  among  the  children  of  such  child: — 
Held,  first,  t£at  "payment"  referred  to  the 
time  when  the  shares  given  over  became  pay- 
able, and  the  gift  over  was  not  void  for  imoer- 
tainty;  seoon£y,  that  "others"  meant  children 
other  than  those  who  had  died  without  leaving 
issue;  thirdly,  that  the  gift  over  applied  to 
accrued  as  w^  as  original  shares.  Lt  re  das' 
ton.    Chasten  t.  Seago,  716 

20. vesting :  gift  offer :  *'  final  division  "] — 

A  testator  gave  each  of  four  persons  a  fourth 
of  the  proceeds  of  his  residue,  and  in  case  ot 
the  death  of  any  legatee  before  the  "  final  divi- 
sion" of  his  estate  he  gave  that  legatee's  share 
over.  One  legatee  died  more  than  a  year  after 
the  testator  but  before  the  estate  had  been  dis- 
tributed : — Held,  that  his  personal  representa- 
tives were  entitled  to  his  fourth  share.  In  re 
Wilkins.    Spencer  v.  Duckworth,  774 

21.  — -^  vesting :  period  of  vesting^— A  testator 
directed  a  legacy  given  to  a  son  to  be  held  on 
certain  trusts  in  the  event  of  the  son's  marry- 
ing a  designated  person : — Held,  that  the  trusts 
took  effect  in  the  event  of  the  son's  marrying 
the  designated  person  within  a  year  of  the 
testator's  death,  and  before  the  legacy  had  been 
paid.    Money  v.  Money,  623 

accumulation  clauses :  allowance  for  benefit 


of  infant.    See  Ixfamt,  2. 


annuity :  charge  on  rents.    See  ANinrmr,  2. 


—  condition:  real  estate:  restr^t  of  mar- 
riage.   See  CoMDiTiOK. 


eiecution  of  power.    See  Powbb,  3, 6. 


executor:    carrying   on   business:    trade 

assets :  judgment  creditor.    See  Exscxttob,  1. 

— —  general  bequest :  execution  of  power.    See 
Powbb,  2. 

residuary  appointment  embracing  previous 

void  appointment.    See  Bowbb,  6. 

— ^  separate  use.    See  Husband  akd  Wifi^  7* 

Winding-up.    See  Cohpant,  10-32. 

Witness.    See  CoxPAmr,  32 ;  PRAcncs;  28-30. 

Words—"  Attachment  ■gaimt  goods."  691 
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